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ABSTRACT: Ten years after its enactment, and on the basis of substantial case law derived from the 
Court of Justice, on 30 June 2016 the Commission adopted a Recast Proposal of the Brussels IIa 
Regulation. The Proposal suggests amending the Brussels IIa Regulation in regards to several as-
pects, including the hearing of the child. The right of the child to be heard is acknowledged as a 
fundamental human right, as the European Court of Human Rights in the case Iglesias Casarrubios 
and Cantalapiedra Iglesias v. Spain of 11 October 2016 (no. 50811/10) emphasised. In the system 
of the Brussels IIa Regulation and of its Recast Proposal, this right plays a considerable role. This 
paper analyses the approach adopted by the Regulation and the amendments suggested by its 
Recast Proposal.  
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I. Introduction 

In the EU the number of international families is now estimated at 16 million and in-
creasing. Currently there are 140,000 international divorces and around 1,800 parental 
child abductions per year.1 In line with these figures, cross-border family disputes are 
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also increasing significantly,2 as well as the subsequent complications for children in 
maintaining relations with both parents who may live in different countries. Cross-
border judicial cooperation to give children a secure legal environment to maintain 
these relationships is therefore crucial. Regulation (EC) 2201/2003 of the Council of 27 
November 2003 concerning jurisdiction and the recognition and enforcement of judg-
ments in matrimonial matters and the matters of parental responsibility (hereinafter: 
the Brussels IIa Regulation) was thus enacted,3 repealing Regulation (EC) 1347/2000.4 
This Regulation applies to two areas of family law, namely matrimonial matters and pa-
rental responsibility; it determines which country’s court has international jurisdiction 
for divorce, custody and access procedures; it ensures that judgments rendered in one 
Member State are recognised and enforced in another; and it regulates parental child 
abduction cases, whereby a parent wrongfully takes (or retains) a child from (or in) one 
EU country to (or from) another. The Brussels IIa Regulation does not cover applicable 
law, because in the EU the law applicable to divorce is determined by the Rome III Regu-
lation,5 and the law applicable to parental responsibility is determined by the 1996 
Hague Convention of 19 October 1996 on Jurisdiction, Applicable Law, Recognition, En-

 
INCASTAT, a database created by the Hague Conference on Private International Law for monitoring the 
implementation of the Hague Convention. INCASTAT collects information through questionnaires distrib-
uted to National Central Authorities of the States Parties. See Hague Conference on Private International 
Law, Child Abduction Section, www.hcch.net. 

2 European Commission, Helping Parents and Children, cit.  
3 Regulation (EC) 2201/2003 of the Council of 27 November 2003 concerning jurisdiction and the 

recognition and enforcement of judgments in matrimonial matters and the matters of parental responsi-
bility. This Regulation applies since 1 March 2005 to all Member States except Denmark. To Bulgaria, Ro-
mania and Croatia the Regulation applies from the beginning of their membership, namely 1 January 
2007 for Bulgaria and Romania, and 1 July 2013 for Croatia. On this Regulation, see K. BOELE-WOELKI, C. 
GONZALEZ BEILFUSS (eds), Brussels II bis: Its Impact and Application in the Member States, Oxford: Oxford 
University Press, 2007; K. BOELE-WOELKI, M. JANTARA-JAREBORG, Protecting Children Against Detrimental Fam-
ily Environments under the 1996 Hague Convention and the Brussels II bis Regulation, in K. BOELE-WOELKI, 
T. EINHORN, D. GIRSBERGER, S. SYMEONIDES (eds), Convergence and Divergence in Private International Law, 
Liber Amicorum Kurt Siehr, Zu�rich: Schulthess, 2010, p. 125 et seq.; N. LOWE, M. NICHOLLS, M. EVERALL, In-
ternational Movement of Children: Law, Practice and Procedure, Bristol: Jordan Publishing, 2004. See also 
the bibliography indicated in the following footnotes. 

4 Regulation (EC) 1347/2000 of the Council of 29 May 2000 on jurisdiction and the recognition and 
enforcement of judgments in matrimonial matters and in matters of parental responsibility for children 
of both spouses. 

5 Regulation (EU) 1259/2010 of the Council of 20 December 2010 implementing enhanced coopera-
tion in the area of the law applicable to divorce and legal separation (Rome III Regulation). The Rome III 
Regulation applies in just over half of the Member States, since it was adopted through the procedure of 
enhanced cooperation. On this Regulation see C. GONZALEZ-BEILFUSS, The Rome III Regulation on the Law 
Applicable to Divorce and Legal Separation: Much Ado About Little, in A. BONOMI, C. SCHMID (dir.), Droit 
international privé de la famille, Les développements récents en Suisse et en Europe, Zu�rich: Schulthess, 
2013, p. 29 et seq. 

https://www.hcch.net/en/instruments/conventions/specialised-sections/child-abduction
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forcement and Co-operation in Respect of Parental Responsibility and Measures for the 
Protection of Children.6  

Ten years after the entry into application of the Brussels IIa Regulation,7 and on the 
basis of several judgments of the Court of Justice, the Commission assessed its opera-
tion in practice. It adopted a report on 15 April 2014 and launched an extensive consul-
tation of the interested public, Member States, institutions and experts, which suggest-
ed amendments and received 193 responses.8 The Brussels IIa Regulation was general-
ly considered to work well, apart from several shortcomings in the area of parental re-
sponsibility. Thus, on 30 June 2016 the Commission issued a Proposal for a Council 
Regulation on jurisdiction, the recognition and enforcement of decisions in matrimonial 
matters and in matters of parental responsibility, and on international child abduction 
(recast) (hereinafter: the Brussels IIa Recast Proposal).9 This proposal suggests amend-
ing the Brussels IIa Regulation in six main matters relating to parental responsibility; the 
child return procedure, the placement of the child in another Member State, the re-
quirement of exequatur, the actual enforcement of decisions, the cooperation between 
central authorities, and the hearing of the child.  

The hearing of the child is the subject matter of this paper. Traditionally, the right of 
a child to be heard in judicial proceedings was not recognised in Member States’ legal 
orders, as parents were believed to do what was in their child’s best interests, children 
were to be protected from the traumatising event of taking sides in their parents’ dis-
pute, and children were considered incapable to act.10 Today researchers reveal that 

 
6 This Convention was adopted under the auspices of the Hague Conference of Private International 

Law and ratified by all EU Member States under EU authorisation. Italy was the last Member State to rati-
fy, but did so on 30 September 2015. The Convention entered into force in Italy on 1 January 2016. On the 
Convention see N. LOWE, The 1996 Hague Convention on the Protection of Children – A Fresh Appraisal, in 
Child and Family Law Quarterly, 2002, p. 191 et seq.; N. LOWE, M. NICHOLLS, The 1996 Hague Convention on 
the Protection of Children, Bristol: Jordan Publishing, 2012, passim. 

7 K. LENAERTS, The Best Interests of the Child Always Come First: the Brussels II bis Regulation and the 
European Court of Justice, in Jurisprudencija/Jurisprudence (online), 2013, p. 1302 et seq., www.mruni.eu; 
A. DUTTA, A. SCHULZ, First Cornerstones of the EU Rules on Cross-Border Child Cases: the Jurisprudence of 
the Court of Justice of the European Union on the Brussels IIa Regulation From C To Health Service Execu-
tive, in Journal of Private International Law, 2014, p. 1 et seq.; T. KRUGER, L. SAMYN, Brussels II bis: Success-
es and Suggested Improvements, in Journal of Private International Law, 2016, p. 132 et seq. 

8 European Commission, Report to the European Parliament, the Council and the European Econom-
ic and Social Committee on the application of Council Regulation (EC) No 2201/2003 concerning jurisdic-
tion and the recognition and enforcement of judgements in matrimonial matters and the matters of pa-
rental responsibility, repealing Regulation (EC) No 1347/2000. 

9 Commission Proposal for a Council Regulation on jurisdiction, the recognition and enforcement of 
decisions in matrimonial matters and the matters of parental responsibility, and on international child 
abduction (recast), COM(2016) 411 final. 

10 B. UBERTAZZI, La capacità delle persone fisiche nel diritto internazionale privato, Padova: Cedam, 
2006, p. 421; B. UBERTAZZI, Capacity and Emancipation, in J. BASEDOW, G. RÜHL, F. FERRARI, P. DE MIGUEL (eds), 
Encyclopedia of Private International Law, The Hague: Edward Elgar, 2017, p. 666 et seq. 

https://www.mruni.eu/upload/iblock/f02/JUR-13-20-4-02.pdf
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not providing children with the opportunity to express their view in judicial proceedings, 
harms children more than hearing their voices; that children want to be heard; and that 
taking children’s views into account empowers not only the child but also the credibility 
of the entire proceedings.11  

Therefore, a process is taking place to recognise children as rights holders and to 
hear their voices in judicial proceedings. In this process the right of children to be heard 
is acknowledged as a fundamental human right, granted by the United Nations, the 
Council of Europe and the EU, in the superior interest of the child and as an essential 
tool for the judge to enable better assessment of factual situations. The realisation of the 
child’s right to be heard in all matters of concern for him or her, and for his or her views 
to be given due consideration, is a clear and immediate legal obligation of States Parties 
under the 1989 United Nations Convention on the Right of the Child.12 This process  

“necessitate[s] dismantling the legal, political, economic, social and cultural barriers that 
currently impede children’s opportunity to be heard and their access to participation in 
all matters affecting them. It requires a preparedness to challenge assumptions about 
children’s capacities, and to encourage the development of environments in which chil-
dren can build and demonstrate capacities. It also requires a commitment to resources 
and training”.13 

The Brussels IIa Regulation and its Recast Proposal play an important role in this 
process. They both acknowledge the fundamental human right of the child to be heard 
in judicial proceedings related to cross-border disputes on parental responsibility.14 Yet, 
the Brussels IIa Regulation presents weaknesses, that the Brussels IIa Recast Proposal 

 
11 T. KRUGER, International Child Abduction: The Inadequacies of the Law, Oxford: Hart, 2011, p. 200 et 

seq.; A. PARKES, Children and International Human Rights Law: The Right of the Child to be Heard, New 
York: Routledge, 2013; L. ELROD, “Please Let Me Stay”: Hearing the Voice of the Child in Hague Abduction 
Cases”, in Oklahoma Law Review, 2011, p. 663 et seq.; P. BEAUMONT, L. WALKER, J. HOLLIDAY, Conflicts of EU 
Courts on Child Abduction: the Reality of Article 11(6)-(8) Brussels IIa Proceedings across the EU, in Jour-
nal of Private International Law, 2016, p. 211 et seq. 

12 United Nations Human Rights: Office of the High Commission, Convention on the Rights of the 
Child, New York, 2 September 1990, treaties.un.org. See UN Committee on the Rights of the Child (CRC), 
General comment No. 12 (2009): The right of the child to be heard, 20 July 2009, www.refworld.org. The 
Committee adopted this General Comment at its fifty-first session in Geneva, 25 May-12 June 2009. See 
also the following paragraph of this paper. 

13 Ibidem.  
14 A. GOUTTENOIRE, L’audition de l’enfant dans le règlement Bruxelles II bis, in H. FULCHIRON, C. 

NOURISSAT (dir.), Le nouveau droit communautaire du divorce et de la responsabilité parentale, Paris: Dal-
loz, 2005, p. 201 et seq.; T. KRUGER, International Child abduction, cit., passim; K. TRIMMINGS, Child Abduc-
tion within the European Union, Oxford: Hart Publishing, 2013, p. 182; T. KRUGER, L. SAMYN, Brussels II bis: 
Successes and Suggested Improvements, cit., p. 155 et seq.; P. BEAUMONT, L. WALKER, J. HOLLIDAY, Conflicts 
of EU Courts on Child Abductions, cit., p. 233. 

https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11&chapter=4&clang=_en
http://www.refworld.org/docid/4ae562c52.html
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aims to overcome. This paper will analyse these two instruments in relation to the rules 
governing the hearing of the child, and address their shortcomings.  

II. Child’s right to be heard in human rights treaties  

The right of children to be heard in legal proceedings affecting them is granted by the 
United Nations. The 1989 United Nations Convention on the Right of the Child15 recog-
nises the child’s right to be heard as a fundamental human right16 and as one of the 
four general principles of this Convention. The three remaining principles are the right 
to non-discrimination, the right to life and development, and the primary consideration 
of the child’s best interests.17 Art. 12 of the 1989 UN Convention states that  

“1. States Parties shall assure to the child who is capable of forming his or her own views 
the right to express those views freely in all matters affecting the child, the views of the 
child being given due weight in accordance with the age and maturity of the child. 2. For 
this purpose the child shall in particular be provided the opportunity to be heard in any 
judicial and administrative proceedings affecting the child, either directly, or through a 
representative or an appropriate body, in a manner consistent with the procedural rules 
of national law”.  

Art. 12, para. 1, poses certain conditions to the enjoyment of the right to be heard, 
namely those of age and capacity, of freely expressing the child’s views in all matters 
affecting her or him, and of giving due weight to these views in accordance with the age 
and maturity of the child. In regards to these conditions, the UN Committee on the 
Rights of the Child (hereinafter UN Committee) emphasises the following.  

The conditions of age and capacity should not be seen as limitations, but rather as 
obligations for States Parties to assess the capacity of the child to form an autonomous 
opinion to the greatest extent possible. This means that States Parties cannot begin 
with the assumption that a child is incapable of expressing her or his own views. On the 
contrary, States Parties should presume that a child has the capacity to form his or her 
own views and recognise that he or she has the right to express them. It is not the onus 
of the child to initially prove his or her capacity. Additionally, Art. 12 imposes no age lim-
it on the right of the child to express his or her views, and discourages States Parties 
from introducing age limits either in law or in practice which would restrict the child’s 
right to be heard in all matters affecting him or her.18  

The condition that the child expresses his or her views freely means that the child 
should not be exposed to pressure or manipulation and can choose whether or not to 

 
15 This Convention is nearly universally ratified by States.  
16 A. PARKES, Children and International Human Rights, cit., passim.  
17 UN Committee on the Rights of the Child (CRC), General comment No. 12 (2009), cit. 
18 Ibidem, para. 21.  
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exercise his or her right to be heard. States Parties must ensure conditions for express-
ing views that account for the child’s individual and social situation, and an environment 
in which the child feels respected and secure when freely expressing her or his opin-
ions. A child should not be interviewed more often than necessary, in particular when 
the topic nature is of harmful events, since the “hearing” of a child is a difficult process 
that can have a traumatic impact. To express his or her views freely, the child should be 
informed of the matters, options, possible decisions and their consequences. This in-
formation is to be given by those who are responsible for hearing the child, and by the 
child’s parents or guardian. Thus, the right to information is essential; it is the precondi-
tion of the child’s decisions.19  

The condition that the child is able to express his or her views in all matters affect-
ing her or him has to be understood broadly. In fact, a wide interpretation of matters 
affecting children helps to include children in the social processes of their community 
and society.20  

The condition that the views of the child must be given due weight in accordance 
with the age and maturity of the child means that simply listening to the child is insuffi-
cient. The views of the child have to be seriously considered when the child is capable 
of forming these views. Age alone cannot determine the significance of a child’s views, 
since children’s levels of understanding are not uniformly linked to their biological age. 
On the contrary, information, experience, environment, social and cultural expecta-
tions, and levels of support all contribute to the development of a child’s capacity to 
form a view. For this reason, the views of the child have to be assessed on a case-by-
case examination.21  

Art. 12, para. 2, specifies that opportunities to be heard have to be provided in par-
ticular in any judicial and administrative proceedings affecting the child. In addition, the 
hearing may be carried out either directly, or through a representative or an appropri-
ate body and in a manner consistent with the procedural rules of national law. With re-
gard to this paragraph, the UN Committee emphasises the following. 

“In any judicial and administrative proceedings affecting the child” means in all rele-
vant judicial proceedings affecting the child including, without limitation, those of rele-
vance here such as separation of parents, custody, abduction. Those proceedings may 
involve alternative dispute mechanisms such as mediation and arbitration and must be 
both accessible and child-appropriate. A child can be heard effectively only where the 
environment is not intimidating, hostile, insensitive or inappropriate for her or his age. 
So, particular attention needs to be paid to delivery of child-friendly information, ade-

 
19 Ibidem, para. 25. 
20 Ibidem, paras 26-27. 
21 Ibidem, paras 28-31. 
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quate support for self-advocacy, appropriately trained staff, design of court rooms, 
clothing of judges and lawyers, sight screens, and separate waiting rooms.22 

“Either directly or through a representative or an appropriate body” means that, 
wherever possible, the child must be given the opportunity to be heard directly by the 
court in any proceedings. The representative can be the parent(s), a lawyer, or another 
person such as a social worker. In cases of risks of a conflict of interest between the 
child and their most obvious representative parent(s), it is of utmost importance that 
the child’s views are transmitted correctly to the court by the representative, typically 
other than the parent(s). Representatives must have sufficient knowledge and under-
standing of the various aspects of the decision-making process and experience of work-
ing with children.23  

“In a manner consistent with the procedural rules of national law” means that the 
procedures regarding the hearing of the child are typically determined by the States 
Parties. Yet, the use of procedural legislation which restricts or prevents enjoyment of 
this fundamental right shall not be permitted. On the contrary, States Parties shall 
comply with the basic rules of fair proceedings, such as the right to a defence and the 
right to access one’s own files. If the right of the child to be heard is breached with re-
gard to judicial and administrative proceedings, the child must have access to appeals 
and complaints procedures which provide remedies for rights violations.24 

Arts 12 and 3 of the 1989 UN Convention on the Right of the Child are interdepend-
ent. According to the latter, “in all actions concerning children, whether undertaken by 
public or private social welfare institutions, courts of law, administrative authorities or 
legislative bodies, the best interests of the child shall be a primary consideration”. The 
UN Committee emphasised that Arts 3 and 12 have complementary roles. The former 
aims to realise the child’s best interests, while the latter provides the methodology for 
hearing the views of the children and their inclusion in all matters affecting them, such 
as the assessment of their best interests.25 In particular, the evolving capacities of the 
child must be taken into consideration when the child's best interests and right to be 
heard are at stake. Thus, since the child's best interests is a rule of procedure, whenev-
er a decision is to be made that will affect a specific child, the decision-making process 
must include an evaluation of the possible impact of the decision on the child con-
cerned. Assessing and determining the best interests of the child require procedural 
guarantees. Furthermore, the justification of a decision must show that the right has 

 
22 Ibidem, para. 34.  
23 Ibidem, para. 36. 
24 Ibidem, para. 47. 
25 UN Committee on the Rights of the Child (CRC), General comment No. 14 (2013) on the right of the 

child to have his or her best interests taken as a primary consideration (art. 3, para. 1), 29 May 2013, 
www.refworld.org. The Committee adopted this General Comment at its sixty-second session (14 January 
– 1 February 2013). 

http://www.refworld.org/docid/51a84b5e4.html
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been explicitly taken into account. In this regard, it shall be always explained how the 
right has been respected in the decision, namely what has been considered to be in the 
child’s best interests; what criteria it is based on; and how the child’s interests have 
been weighed against other interests and considerations.26  

The right of children to be heard in legal proceedings affecting them is also granted 
by the Council of Europe. The European Convention for the Protection of Human Rights 
and Fundamental Freedoms (hereinafter: ECHR) does not explicitly mention the right of 
the child to be heard. Yet, the European Court of Human Rights maintained that the 
right of children to be heard is incorporated into Art. 8 of the ECHR, according to which  

“1. Everyone has the right to respect for his [...] family life [...]. 2. There shall be no inter-
ference by a public authority with the exercise of this right except such as is in accord-
ance with the law and is necessary in a democratic society [...] for the protection of 
health or morals, or for the protection of the rights and freedoms of others”. 

In addition, the European Court of Human Rights maintained that the right of chil-
dren to be heard is incorporated into Art. 6 of the ECHR, according to which  

“in the determination of his civil rights and obligations or of any criminal charge against 
him, everyone is entitled to a fair and public hearing within a reasonable time by an in-
dependent and impartial tribunal established by law”.  

Thus, Arts 6 and 8 require the competent domestic courts to strike a fair balance 
between the interests of the child and those of the parents, giving preference to the 
former rather than the latter. To determine the best interest of the child, his or her 
hearing in person by the domestic courts plays a crucial role. The child may be heard 
directly by the court or indirectly by an expert who reports to the court after the hear-
ing. Yet, the domestic court cannot be required to hear the child in every case, but 
should have some discretion over whether to proceed with such a hearing and how, 
depending on the specific circumstances of the case and the age and maturity of the 
child concerned.27  

In the case Pini, Bertani, Manera and Atripaldi v. Romania of 22 June 2004, the Eu-
ropean Court of Human Rights considered that the national authorities had not ex-
ceeded their discretion in setting 10 years as the age beyond which the child’s consent 

 
26 Ibidem, p. 12 et seq. See also M. FREEMAN, A Commentary on the United Nations Convention on the 

Rights of the Child, Article 3: The Best Interests of the Child by Michael Freeman, The Hague: Martinus 
Nijhoff Publishers, 2007, passim; J. EEKELAAR, The Role of the Best Interests Principle in Decisions Affecting 
Children and Decisions about Children, in The International Journal of Children’s Rights, 2015, p. 3 et seq.; 
M. ŽUPAN, The Best Interest of the Child – A Guiding Principle in Administering Cross-Border Child Related 
Matters?, in T. LIEFAARD, J. SLOTH-NIELSEN (eds), 25 Years CRC, The Hague: Brill-Nijhoff, forthcoming. 

27 European Court of Human Rights, judgment of 8 July 2003, no. 30943/96, Sahin v. Germany, para. 
73 et seq. 
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to his or her adoption must be obtained.28 In the case Elsholz v. Germany of 13 July 
2000, the European Court of Human Rights emphasised that Art. 8 of the Convention is 
respected by domestic courts even in cases where the child is not heard, provided that 
the decision of the domestic court not to hear the child is based on an expert’s opinion, 
according to whom a direct hearing in court as well as indirect questioning would psy-
chologically strain the child.29 In the case N.Ts. et al. v. Georgia of 2 February 2016, the 
European Court of Human Rights was asked whether Art. 8 was violated in a situation 
where at no stage of Georgian proceedings, to issue an order for the return of three 

 
28 European Court of Human Rights, judgment of 22 June 2004, no. 78028/01 and no. 78030/01, Pini, 

Bertani, Manera and Atripaldi v. Romania, para. 164. This case originated in two applications against Ro-
mania lodged with the Court by four Italian nationals. The applicants complained, in particular, of an in-
fringement of their right to respect for their family life under Art. 8 of the ECHR on account of the failure 
to execute final decisions of the Braşov County Court concerning their adoption of two Romanian minors. 
According to the European Court of Human Rights, the relationship established between the applicants 
and their respective adopted daughters constituted a family tie, protected by Art. 8 of the ECHR. Yet, the 
children’s consent was not obtained by the domestic courts that allowed adoption. In fact, as the children 
were nine and a half years old on the date on which their adoption was disposed, they had not yet 
reached the age at which their consent was required for the adoption order to be valid, set at ten years 
under the domestic legislation. Indeed, the children’s views were heard by the domestic authorities after 
they had reached the age of 10, and therefore after their final adoption decisions. Subsequently, it be-
came clear that the children would have rather remained in the social and family environment in which 
they had grown up at the Poiana Soarelui Educational Centre in Braşov, into which they considered 
themselves to be fully integrated and which was conducive to their physical, emotional, educational and 
social development, than be transferred to different surroundings abroad. Thus, the European Court of 
Human Rights noted that the Romanian authorities correctly weighed the children’s consistent refusal to 
travel to Italy and join their adoptive parents. In fact, “their conscious opposition to adoption would 
[have] ma[de] their harmonious integration into their new adoptive family unlikely”. The European Court 
of Human Rights concluded that the national authorities “were legitimately and reasonably entitled to 
consider that the applicants’ right to develop ties with their adopted children was circumscribed by the 
children’s interests, notwithstanding the applicants’ legitimate aspiration to found a family” (para. 165). 
Therefore, according to the Court there had been no violation of Art. 8 of the ECHR. 

29 European Court of Human Rights, judgment of 13 July 2000, no. 25735/94, Elsholz v. Germany. In 
this case the European Court of Human Rights was asked whether Art. 8 was violated in a situation where 
during the German divorce proceedings the interested child was heard in court before the District Court 
on 9 November 1992 and on 8 December 1993. This Court noted that the child stated that he no longer 
wished to see his father who, according to the child, was bad and had beaten his mother repeatedly. The 
appellate Court decided on 21 January 1994 without having heard the child again. The Court of Appeal 
observed that due to the short time elapsed, there was no necessity to hear the child again since there 
was no indication that any findings more favourable for the applicant could result from such a hearing. 
Also, this was because of the opinion of the expert on whether questioning the child, aged about 5 at the 
relevant time, at a hearing in court would be a psychological strain for her. The expert explained that she 
had not directly asked the child about her father. In her view, the risk in hearing the child in court on her 
relationship with her father and any direct questioning in this respect was that, in the conflict between 
the parents, the child might have the impression that her statements were decisive. 
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brothers, were they heard by the domestic courts in person.30 The European Court of 
Human Rights noted that the domestic authorities refused to hear the children in per-
son because of an allegedly manipulative role of the maternal family in alienating the 
boys from their father. Yet, since there was a flaw in the quality of the children’s repre-
sentation, the need for the direct involvement of the boys, particularly the older one, 
was apparent. Also, whatever manipulative role was played by the maternal family, the 
evidence before the domestic courts concerning the boys’ hostile attitude towards the 
father was unambiguous. Consequently, the Court concluded that the boys’ best inter-
ests and their emotional state of mind was simply ignored by the domestic authorities, 
in breach of their right to respect for their family and private life under Art. 8. 

Finally, in the case Iglesias Casarrubios and Cantalapiedra Iglesias v. Spain of 11 Oc-
tober 2016, the European Court of Human Rights was asked whether Art. 6 was violated 
in a situation where at no stage of the Spanish divorce proceedings were the children 
heard in court. In this case, Ms Casarrubios’ husband (hereinafter: the father) applied 
for judicial separation in 1999. In a judgment delivered in June 2000, the court granted 
the judicial separation, awarded custody of the two minor daughters to Ms Casarrubios 
(hereinafter: the mother) with shared parental responsibility, and granted the father a 
right of contact. Subsequently, the father was condemned for injuries and threats to the 

 
30 European Court of Human Rights, judgment of 2 February 2016, no. 71776/12, N.Ts. et al. v. Geor-

gia, para. 73 et seq. In this case, the applicants were a maternal aunt and her three minor nephews. Fol-
lowing the death of their mother in November 2009, the boys went to live with their mother’s relatives as 
their father, who had a previous conviction for drug abuse, was undergoing treatment for drug addiction. 
In early 2010 the father sought a court order for the return of his sons. The proceedings ended in an or-
der for the boys’ return to their father, despite an expert report recommending that no change be made 
to their living environment as they suffered from separation anxiety disorder and showed a negative atti-
tude towards their father. Although the order for the boys’ return was ultimately upheld following a se-
ries of appeals, it remained unenforced, as the boys refused to move in with their father. Thus, the appli-
cants lodged an application complaining in essence that the procedures followed by the domestic author-
ities disregarded the best interests of the children and violated Art. 8. In particular, according to the ap-
plicants the boys were not duly involved in the proceedings, since they were not duly represented and 
they were not heard in person by the domestic courts. The European Court of Human Rights noted that 
the first-instance court had requested the appointment of the Georgian Social Service Agency as a repre-
sentative for the boys. Yet, this Agency had become formally involved in the proceedings only from the 
appeal stage and then only as an “interested party”, therefore without a formal procedural role. Also, dur-
ing the period of more than two years that the proceedings in the applicants’ case lasted, representatives 
of the Agency had met the boys only a few times with the purpose of drafting reports on their living con-
ditions and their emotional state of mind, but no regular contact had been maintained in order to moni-
tor the boys and establish a trustful relationship. Moreover, the national courts had failed to hear in per-
son and to consider the possibility of directly involving the boys, not even the older one (who was born in 
2002), in the proceedings. The domestic authorities, in fact, refused to hear the children in person be-
cause of an allegedly manipulative role of the maternal family in alienating the boys from their father. 
Yet, the Georgian provisions provided for a right of minors between seven and eighteen years of age to 
be directly involved in proceedings affecting their rights. 
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mother and the daughters, while the mother was condemned for threats as well as for 
manipulating the daughters. Thus, the father’s right of contact was suspended in 2003, 
2004 and 2005. In 2006 the father instituted divorce proceedings. Yet, the mother op-
posed them for economic reasons and for obtaining the sole parental responsibility of 
the daughters. However, the mother’s opposition was rejected.  

In particular, during the relevant domestic proceedings for divorce, the mother ex-
pressly requested in different occasions that the two daughters be heard by the judge. 
In fact, Spanish law sets 12 years as the age beyond which the child’s opinion must be 
obtained, provided that the child at stake is mature enough. At the time when the di-
vorce proceedings started, the interested children were aged 13 years and 11 years re-
spectively. At the time when the judgment of divorce was issued, the interested children 
were aged 14 years and respectively almost 12 years. At the time when the judgment of 
divorce was opposed by their mother, the children involved were aged almost 15 years 
and respectively 12 years. Yet, the judge did not interview the children involved himself, 
but directed that the children were to be heard by the psychological unit attached to 
the court. However, the elder daughter requested the recording of her hearing by this 
psychological unit. This request was refused by the same unit and therefore in the end 
the hearing of the children did not take place. Thus, the children wrote two letters to 
the judge, complaining that during the proceedings for their parents’ divorce he had not 
personally interviewed them and that he only knew of their relationship with their fa-
ther through other people. The judge did not reply. Therefore, the mother and her two 
daughters seized the European Court of Human Rights, complaining of a violation of 
Art. 6 of the ECHR on the right to a fair hearing on account of the refusal of the domes-
tic courts to hear the children in person during the proceedings for their parents’ di-
vorce, and the failure of the domestic courts to respond to their request.  

On the admissibility, the European Court of Human Rights noted that the applica-
tion was lodged by three persons, the mother and the two daughters. Yet, in the case at 
stake the only parties to the domestic divorce proceedings were the mother and the fa-
ther, while the daughters merely acted as third parties. Therefore, in the divorce pro-
ceedings the daughters did not have any rights, including that to be heard in person by 
the judge. This right in fact belonged to the parties of these proceedings, namely the 
mother. Thus, the European Court of Human Rights declared inadmissible the daugh-
ters’ application to assess a violation of their allegedly existing right to be heard in per-
son by the court. In contrast, the European Court of Human Rights declared admissible 
the mother’s request to assess a violation of her right to a fair trial because of a lack of 
hearing her daughters in person by the Spanish courts.31 

 
31 European Court of Human Rights, judgment of 11 October 2016, no. 23298/12, Iglesias Casarru-

bios et Cantalapiedra Iglesias c. Espagne, para. 23 et seq. 
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On the merit, the European Court of Human Rights unanimously held that there 
had been a violation of Art. 6. In line with its previous case law, the European Court of 
Human Rights affirmed that the domestic courts cannot be expected in all cases to hear 
the child in person. This decision is determined by the same courts having regard to the 
particular circumstances of each case and to the age and maturity of the child involved. 
Yet, when the child requests to be heard by the judge, the refusal to hear him or her 
shall be adequately reasoned. In sum, the court may consider that a child shall not be 
given the genuine and effective opportunity to express his or her views during the pro-
ceedings. This may happen for instance when the child, despite being of an appropriate 
age and maturity, is not capable of forming his or her own views because he or she has 
been manipulated by one of the parents. In those cases, however, if the court refuses to 
hear the child, it shall document its considerations in its decision.32 Thus, the European 
Court of Human Rights concluded that the mother’s fundamental right to have her 
daughters heard by the courts in person was violated by the domestic courts.33 

In addition, the right of the child to express his or her views is granted by Art. 3 of 
the 1996 European Convention on the Exercise of Children’s Rights adopted under the 
auspices of the Council of Europe.34 This Convention aims to protect the best interests 
of children and therefore provides a number of procedural measures to allow the chil-
dren to exercise their rights such as that to be heard in family proceedings before judi-
cial authorities. In particular, Art. 6 on the decision-making process emphasizes that in 
proceedings affecting a child, the competent judicial authority before taking a decision 
shall “consult the child in person in appropriate cases, if necessary privately, itself or 
through other persons or bodies, in a manner appropriate to his or her understanding, 

 
32 Ibidem, para. 36. 
33 Ibidem, para. 42. 
34 See Council of Europe, European Convention on the Exercise of Children’s Rights, Strasbourg, 25 

January 1996, rm.coe.int. Art. 3, headed “right to be informed and to express his or her views in proceed-
ings”, states that “a child considered by internal law as having sufficient understanding, in the case of 
proceedings before a judicial authority affecting him or her, shall be granted, and shall be entitled to re-
quest, the following rights: a) to receive all relevant information; b) to be consulted and express his or her 
views; c) to be informed of the possible consequences of compliance with these views and the possible 
consequences of any decision”. Art. 4 establishes certain procedures for hearing the child, namely that “1. 
the child shall have the right to apply, in person or through other persons or bodies, for a special repre-
sentative in proceedings before a judicial authority affecting the child where internal law precludes the 
holders of parental responsibilities from representing the child as a result of a conflict of interest with the 
latter. 2. States are free to limit the right in paragraph 1 to children who are considered by internal law to 
have sufficient understanding”. Art. 5 poses other procedural requirements, by stating that “Parties shall 
consider granting children additional procedural rights in relation to proceedings before a judicial author-
ity affecting them, in particular: a) the right to apply to be assisted by an appropriate person of their 
choice in order to help them express their views; b) the right to apply themselves, or through other per-
sons or bodies, for the appointment of a separate representative, in appropriate cases a lawyer; c) the 
right to appoint their own representative; d) the right to exercise some or all of the rights of parties to 
such proceedings”.  

https://rm.coe.int/168007cdaf
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unless this would be manifestly contrary to the best interests of the child”. The same 
authority shall “allow the child to express his or her views”. Finally, the competent judi-
cial body shall “give due weight to the views expressed by the child”. The relevant case 
law of the States Parties to the Convention, such as the Italian one, refers constantly to 
this Art. 6 together with Art. 12 of the UN Convention as sources requiring the compe-
tent judicial authorities to hear the child.35 

Furthermore, the right of children to be heard in legal proceedings affecting them is 
promoted by the Council of Europe’s 2010 Guidelines on child-friendly justice.36  

The right of children to be heard in legal proceedings affecting them is also granted 
by the EU. Art. 24 of the Charter of Fundamental Rights of the European Union (the 
Charter) states that  

“1. Children shall have the right to such protection and care as is necessary for their well-
being. They may express their views freely. Such views shall be taken into consideration 
on matters which concern them in accordance with their age and maturity. 2. In all ac-
tions relating to children, whether taken by public authorities or private institutions, the 
child’s best interests must be a primary consideration. 3. Every child shall have the right 
to maintain on a regular basis a personal relationship and direct contact with both his or 
her parents, unless that is contrary to his or her interests”.  

The Brussels IIa Regulation refers to Art. 24 of the Charter. In fact, Recital 33 em-
phasises that “this Regulation recognises the fundamental rights and observes the prin-
ciples of the Charter of Fundamental Rights of the European Union. In particular, it 
seeks to ensure respect for the fundamental rights of the child as set out in Article 24 of 
the Charter of Fundamental Rights of the European Union”. As such, the Brussels IIa 
Regulation explicitly recognises children as rights holders and acknowledges that their 
right to be heard is a fundamental human right, which is established in the superior in-
terest of the child.  

 
35 See Italian Court of Cassation, judgment of 19 May 2010, no. 12293, in Rivista di diritto interna-

zionale privato e processuale, 2012, p. 225. See R. BOSISIO, Children’s Right to Be Heard. What Children 
Think, in International Journal of Children’s Rights, 2012, p. 141 et seq. See also Italian Court of Cassation, 
judgment of 8 February 2017, no. 3319. 

36 Council of Europe, Guidelines of the Committee of Ministers of the Council of Europe on Child-
Friendly Justice, 17 November 2010, rm.coe.int. Art. 44 of these Guidelines states that “judges should re-
spect the right of children to be heard in all matters that affect them or at least to be heard when they 
are deemed to have a sufficient understanding of the matters in question. Measures used for this pur-
pose should be adapted to the child’s level of understanding and ability to communicate and take into 
account the circumstances of the case. Children should be consulted on the manner in which they wish to 
be heard”. In addition, Art. 47 emphasises that “a child should not be precluded from being heard solely 
on the basis of age. Whenever a child takes the initiative to be heard in a case that affects him or her, the 
judge should not, unless it is in the child’s best interests, refuse to hear the child and should listen to his 
or her views and opinions on matters concerning him or her in the case”. 

https://rm.coe.int/168045f5a9
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III. Child’s right to be heard in the Brussels IIa Regulation  

The Brussels IIa Regulation contains several provisions on the hearing of the child. Be-
sides aforementioned Recital 33, Recital 19 states that “the hearing of the child plays an 
important role in the application of this Regulation, although this instrument is not in-
tended to modify national procedures applicable”. Recital 20 emphasises that “the hear-
ing of a child in another Member State may take place under the arrangements laid 
down in Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between 
the courts of the Member States in the taking of evidence in civil or commercial mat-
ters” (hereinafter: the Evidence Regulation). In addition, the following norms deal with 
the hearing of the child.  

The first norm of the Brussels IIa Regulation that deals with the hearing of the child 
is Art. 11. This provision is headed “return of the child” and addresses cases of wrongful 
removal or retention of children (hereinafter: wrongful removal or retention will be re-
ferred to as wrongful abduction). It establishes a specific European procedure which 
complements that indicated by the 1980 Hague Convention with the aim of ensuring a 
certain procedural unification among EU Member States.37 In particular, the 1980 
Hague Convention establishes procedures to secure the prompt return of children to 
the State of their habitual residence in cases of wrongful abduction. This prompt return 
of children is in fact perceived by the Convention as being in their best interest. There-
fore, the Convention establishes only limited exceptions for children’s non-return, 
namely the child becoming settled due to the passing of time (Art. 12, para. 2); consent 
or acquiescence by the applicant (Art. 13, para. 1, let. a)); a grave risk that return will ex-
pose the child to harm or place him or her in an intolerable situation (Art. 13, para. 1, 
let. b)); the objection by a mature child (Art. 13, para. 2) and the violation of fundamen-
tal human rights (Art. 20). In the presence of any of those exceptions, the court of the 
State where the child was wrongfully abducted and is currently located has a discretion 
as to whether to return him or her to the State of his or her habitual residence. The ex-
ceptions therefore do not apply automatically and do not impose on the judge a duty to 
refuse to return the child, but give him discretion to decide. In addition, the court must 
interpret these exceptions strictly, due to the strong presumption favouring the return 
of the wrongfully removed child under the 1980 Hague Convention. Thus, a child's view 

 
37 C. HONORATI, Sottrazione internazionale dei minori e diritti fondamentali, in Rivista di diritto inter-

nazionale privato e processuale, 2013, p. 5 et seq.; U. MAGNUS, P. MANKOWSKI (eds), Brussels IIbis Regula-
tion, Sellier: Munich, 2012, p. 128. Yet, two major changes are added by the Regulation. Firstly, the Regu-
lation favours the return of the child more than the Hague Convention and to this purpose limits the im-
pact of its Art. 13 among Member States. Secondly, as a consequence of the first change, the Regulation 
gives clear priority to the decisions rendered in the State of the former habitual residence of the child. See P. 
BEAUMONT, L. WALKER, J. HOLLIDAY, Conflicts of EU Courts on Child Abductions, cit., p. 211 et seq. 
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is important but not presumptive or determinative: the objecting child should have a 
voice under the Hague Convention, but not a veto.38  

The procedure established by the 1980 Hague Convention is partially modified by 
Art. 11 of the Brussels IIa Regulation in intra-EU return proceedings. This provision rein-
forces the 1980 Hague Convention policy, exhibiting a more child-focused approach. In 
fact, Art. 11, para. 2, of the Brussels IIa Regulation provides that “when applying Articles 
12 and 13 of the 1980 Hague Convention, it shall be ensured that the child is given the 
opportunity to be heard during the proceedings unless this appears inappropriate hav-
ing regard to his or her age or degree of maturity”. Thus, the Brussels IIa Regulation ex-
plicitly states that a child is to be given an opportunity to be heard in return proceed-
ings in the Member State from which the child was unlawfully removed or in which it is 
unlawfully retained.39 This provision of the Brussels IIa Regulation has a precedent in 
Art. 13, para. 2, of the Hague Convention, according to which “the judicial or administra-
tive authority may also refuse to order the return of the child if it finds that the child ob-
jects to being returned and has attained an age and maturity at which it is appropriate 
to take account of its views”. Yet, in the 1980 Hague Convention the obligation to hear 
children is not explicitly stated, but is just implied from the wording of its Art. 13, para. 
2, whereas in the Brussels IIa Regulation the obligation to hear children is explicitly em-
phasised. Also, the Brussels IIa Regulation requires that the enforcement of the return 
order under Art. 11, para. 8, is conditional on the child having been given the opportuni-
ty to be heard during the proceedings, unless it is inappropriate.40  

 
38 See A. CRIHANA, A.R. SAS, T.C. CIOBANU, Behind the Curtains of International Child Abduction Proceed-

ings, Hearing the Voice of the Child, www.ejtn.eu. See also European Court of Human Rights, judgment of 7 
March 2013, no. 10131/11, Raw et al. v. France. This case concerned the failure to execute a judgment con-
firming an order to return underage children to their mother in the United Kingdom, their divorced parents 
having shared residence rights. The children wished to stay with their father in France. The Court held that 
although children’s opinion had to be taken into account when applying international law, notably the Hague 
Convention and the Brussels IIa Regulation, their objections were not necessarily sufficient to prevent their 
return. See Registrar of the European Court of Human Rights, Press Release, French authorities’ failure to 
comply with an order to return children to their mother in the United Kingdom breached the right to respect 
for private and family life, 7 March 2013, adam1cor.files.wordpress.com. 

39 See U. MAGNUS, P. MANKOWSKI (eds), Brussels IIbis Regulation, cit., p. 132; K. TRIMMINGS, Child Abduc-
tion within the European Union, cit., p. 242. 

40 See infra in this same paragraph on Art. 42. See P. BEAUMONT, L. WALKER, J. HOLLIDAY, Conflicts of EU 
Courts on Child Abductions, cit., p. 232 et seq., according to whom this was perceived as a necessary re-
quirement in light of the abolition of the exequatur. In this framework, statistics show that contrary to Art. 
13, para. 2, of the 1980 Hague Convention that is seldom used as a basis for a non-return order, the Brussels 
IIa Regulation reinforced a child-centred approach in child abduction-cases. In fact, when EU Member States 
hear children in return proceedings, they do so not only in relation to cases that are governed by the Regula-
tion, but rather also in relation to situations that are covered by the 1980 Hague Convention; and not only in 
cases where Arts 12 and 13 of the Convention are raised but also in situations where other matters are at 
stake such as the lack of habitual residence in the requesting State prior to the removal/retention under Art. 
3 of the Convention. See K. TRIMMINGS, Child Abduction within the European Union, cit., p. 242. 

http://www.ejtn.eu/Documents/THEMIS%202015/Written_paper_Romania_2pdf.pdf
https://adam1cor.files.wordpress.com/2013/04/judgment-raw-and-others-v-france-child-custody.pdf
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Despite the child-focused approach of Art. 11, para. 6, of the Brussels IIa Regulation, 
which improves the 1980 Hague Convention policy, courts are allowed to decide not to 
hear the child if they consider such a hearing inappropriate. Thus, recent data indicates 
that in practice in most intra-EU cases involving Art. 11, para. 6, Brussels IIa proceed-
ings, the child is not heard.41 Additionally, under the Brussels IIa Regulation the court 
must issue a decision on the return of the child within six weeks from being seized with 
the request (Art. 11, para. 3). In this strict time limit the court should exercise great cau-
tion before deciding on the return, since its decision is subject to human rights review 
by the European Court of Human Rights. According to the European Court of Human 
Rights, in fact, Art. 8 of the ECHR requires the court to  

“conduct an in-depth examination of the entire family situation and of a whole series of 
factors, in particular of a factual, emotional, psychological, material and medical nature, 
and [to make] a balanced and reasonable assessment of the respective interests of each 
person”.42  

In the frame of the Brussels IIa Regulation, however,  

“while the requirement of ‘in-depth examination’ seems over-all synergetic to the role of 
the court of habitual residence, also when such court is judging on the return of the ab-
ducted minor pursuant to Article 11(8) Reg. 2201/2003, deeper concerns arise with ref-
erence to the role of the court of the State of refuge. When such a court is asked to en-
force a decision for the return of the abducted child, the possible violation of the child’s 
fundamental right in the State of origin might raise the question of opposition to recog-
nition and enforcement”.43  

The second norm of the Brussels IIa Regulation that deals with the hearing of the 
child is Art. 23. This provision establishes that the failure to hear a child can be a reason 
for declining recognition of judgments on parental responsibility. Foreign judgments, 
orders or decrees relating to parental responsibility given in another Member State 
have to be recognised in other EU countries save where a ground of non-recognition 

 
41 See P. BEAUMONT, L. WALKER, J. HOLLIDAY, Conflicts of EU Courts on Child Abductions, cit., p. 233. See 

also C. HONORATI, La prassi italiana sul ritorno del minore sottratto ai sensi dell’art. 11 par. 8 del rego-
lamento Bruxelles II-bis, in Rivista di diritto internazionale privato e processuale, 2015, p. 275; T. KRUGER, L. 
SAMYN, Brussels II bis: Successes and Suggested Improvements, cit., p. 157. See infra section IV. 

42 See European Court of Human Rights, judgment of 6 July 2010, no. 41615/07, Neulinger v. Switzer-
land, para. 139. See also European Court of Human Rights, judgment of 26 November 2013, no. 
27853/09, X v. Latvia. On this case law, see P. BEAUMONT, K. TRIMMINGS, L. WALKER, J. HOLLIDAY, Child Abduc-
tion: recent Jurisprudence of the European Court of human Rights, in International and Comparative Law 
Quarterly, 2015, p. 52 et seq.  

43 C. HONORATI, Sottrazione internazionale dei minori e diritti fondamentali, cit., p. 42, who endeav-
ours to find a solution balancing the child’s fundamental rights and EU general finality to strengthen the 
area of freedom, security and justice (Author’s translation). See also P. BEAUMONT, L. WALKER, J. HOLLIDAY, 
Conflicts of EU Courts on Child Abductions, cit., p. 211 et seq.  
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among those enumerated in Art. 23 arises. In particular, among these grounds stands 
the following: that the judgment “was given, except in case of urgency, without the child 
having been given an opportunity to be heard, in violation of fundamental principles of 
procedure of the Member State in which recognition is sought” (Art. 23, let. b)). Thus, 
under this provision, the recognition of a foreign decision relating to parental responsi-
bility must be declined if the child has not been heard, if he or she was capable of form-
ing his or her own views, and if there was no case of urgency.44  

Despite Art. 23, let. b), of the Brussels IIa Regulation indicating that courts shall as-
sess if the child had not been given the opportunity to be heard as a ground to refuse 
recognition, the test in Art. 23, let. b), of the Brussels IIa Regulation is whether the fail-
ure to grant such opportunity was in violation of fundamental principles of procedure 
of the Member State in which recognition is sought. Yet, this test is overly prudent in 
the protection of national procedural autonomy, and it would be preferable to assess 
whether there was a violation of the human right of the child to be heard.45  

The third and fourth norms of the Brussels IIa Regulation that deal with the hearing 
of the child are Arts 41 and 42. Under Art. 41 on “rights of access”, 

“1. The rights of access referred to in Article 40(1)(a) granted in an enforceable judgment 
given in a Member State shall be recognised and enforceable in another Member State 
without the need for a declaration of enforceability and without any possibility of oppos-
ing its recognition if the judgment has been certified in the Member State of origin in ac-
cordance with paragraph 2. Even if national law does not provide for enforceability by 
operation of law of a judgment granting access rights, the court of origin may declare 
that the judgment shall be enforceable, notwithstanding any appeal. 2. The judge of 
origin shall issue the certificate referred to in paragraph 1 using the standard form in 
Annex III (certificate concerning rights of access) only if: (c) the child was given an oppor-
tunity to be heard, unless a hearing was considered inappropriate having regard to his 
or her age or degree of maturity”.  

Under Art. 42 of the Brussels IIa Regulation, headed “return of the child”, 

“1. The return of a child referred to in Article 40(1)(b), entailed by an enforceable judg-
ment given in a Member State shall be recognised and enforceable in another Member 

 
44 This provision is similar to Art. 23, para. 2, let. b), of the 1996 Hague Convention. Under Art. 23, pa-

ra. 2, let. b), “(1) The measures taken by the authorities of a Contracting State shall be recognised by op-
eration of law in all other Contracting States. (2) Recognition may however be refused […] b) if the meas-
ure was taken, except in a case of urgency, in the context of a judicial or administrative proceeding, with-
out the child having been provided the opportunity to be heard, in violation of fundamental principles of 
procedure of the requested State”. See K. BOELE-WOELKI, F. FERRAND, C. GONZALEZ BEILFUSS, M. JANTERÄ 

JAREBORG, N. LOWE, D. MARTINY, W. PINTENS, Principles of European Family Law Regarding Parental Responsi-
bilities, The Hague: Intersentia, 2007, p. 242; P. BEAUMONT, L. WALKER, J. HOLLIDAY, Conflicts of EU Courts on 
Child Abductions, cit., p. 233.  

45 T. KRUGER, L. SAMYN, Brussels II bis: Successes and Suggested Improvements, cit., p. 157.  
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State without the need for a declaration of enforceability and without any possibility of 
opposing its recognition if the judgment has been certified in the Member State of origin 
in accordance with paragraph 2. Even if national law does not provide for enforceability 
by operation of law, notwithstanding any appeal, of a judgment requiring the return of 
the child mentioned in Article (11)(b)(8), the court of origin may declare the judgment en-
forceable. 2. The judge of origin who delivered the judgment referred to in Article 
40(1)(b) shall issue the certificate referred to in paragraph 1 only if: (a) the child was giv-
en an opportunity to be heard, unless a hearing was considered inappropriate having 
regard to his or her age or degree of maturity”. 

In particular, in the certificate referred to in Art. 39 concerning judgments on paren-
tal responsibility (Annex II), the court of the Member State that rendered the judgments 
to be enforced in another Member State is not obliged to comment whether or not the 
child was heard and is not required to explain its reasoning for this. In the certificate 
referred to in Art. 41, para. 1, concerning judgments on rights of access (Annex III), the 
court of the State that rendered the judgment shall clarify if “the children [affected by 
the proceedings] were given an opportunity to be heard, unless a hearing was consid-
ered inappropriate having regard to their age or degree of maturity” (point 11). In the 
certificate referred to in Art. 42, para. 1, concerning the return of the child (Annex IV), 
the court of the State that rendered the judgment shall clarify if “the children [affected 
by the proceedings] were given an opportunity to be heard, unless a hearing was con-
sidered inappropriate having regard to their age or degree of maturity” (point 11). 

Thus, Arts 41 and 42 establish that the failure to hear a child can be a reason for 
non-enforcement of certain types of judgments, namely decisions on access rights or 
return orders issued by the State of origin under Art. 11, para. 8. Such judgments are to 
be automatically recognised and can be directly enforced in other Member States with-
out the need for any intermediate procedures and particularly for a declaration of en-
forceability by the court of the enforcement State (without which normally no judgment 
can be enforced in other Member State). The reason for this facilitated procedure is to 
avoid lengthy court proceedings which could render access and return orders futile. In-
stead of the declaration of enforceability in the enforcement State, Arts 41 and 42 re-
quire the court of the State of origin to issue a certificate in the standardised form of 
Annex III to the Brussels IIa Regulation. Yet, the certificates under Arts 41 and 42 may 
only be issued if the child was given an opportunity to be heard unless this was consid-
ered inappropriate. This has to be examined and certified by the court of origin. In addi-
tion, Arts 41 and 42 do not include any exception for cases of urgency, whereas under 
Art. 23 of the Brussels IIa Regulation recognition may be denied if the child had not 
been given the opportunity to be heard, save in the case of urgency. 

Despite Arts 41 and 42 introducing certificates that request the judge to confirm 
that the child has been given the opportunity to be heard, this question is open to in-
terpretation by each domestic court. This is clearly indicated by the many cases where, 
despite the fact that the child has not been heard, the courts still issue the certificate 
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under Art. 42.46 This happened in Joseba Andoni Aguirre Zarraga v. Simone Pelz (here-
inafter: Aguirre Zarraga).47 This case concerned the non-return of a child from Germany 
to Spain. The initial divorce and custody order were held in Spain and provisional cus-
tody was given to the father. The mother then moved to Germany. Andrea (the daugh-
ter) went to visit her mother for a school holiday and remained in Germany ever since. 
Following the retention of Andrea in Germany, the father initiated return proceedings 
under the 1980 Hague Convention in Germany. The German courts under Art. 13, para. 
2, of the 1980 Hague Convention rejected the father’s Hague return application on the 
basis of an expert opinion that, after hearing Andrea, concluded that she was resolutely 
opposed to the return requested by the father; and that since Andrea was nine-and-a-
half years old and mature at that time, her view should have been taken into account. 
The father initiated parallel proceedings in Spain under the Brussels IIa Regulation to 
obtain a custody order and issue a certificate requesting that Andrea be returned to 
Spain. The Spanish courts prohibited Andrea from leaving Spain and removed the 
mother’s rights of access. Andrea’s mother then appealed, applying for permission to 
present new evidence, in particular those concerning the hearing of Andrea and herself 
by video conference. The Spanish court rejected this application, awarded sole rights of 
custody to the father and issued a certificate requesting that Andrea be returned to the 
left behind father.  

Yet, the Spanish courts stated in this certificate that Andrea had been given an op-
portunity to be heard, whereas in fact her views were not heard by the Spanish courts 
before rendering the judgment. When the father requested the automatic enforcement 
of the Spanish judgment accompanied by the certificate under Art. 42, para. 2, let. a), 
the German courts were hesitant since it contained a declaration that was manifestly 
false and since it therefore seriously infringed Andrea’s fundamental right to be heard. 
Consequently, the German court made a preliminary ruling reference to the Court of 
Justice questioning whether the certificate provided for by Art. 42 of the Brussels IIa 

 
46 See T. KRUGER, L. SAMYN, Brussels II bis: Successes and Suggested Improvements, cit., p. 157; P. 

BEAUMONT, L. WALKER, J. HOLLIDAY, Conflicts of EU Courts on Child Abductions, cit., p. 233.  
47 Court of Justice, judgment of 22 December 2010, case C-491/10 PPU, Aguirre Zarraga, para. 72. See 

K. LENAERTS, The Best Interests of the Child Always Come First, cit., pp. 1316-1317; L. WALKER, P. BEAUMONT, 
Shifting the Balance Achieved by the Abduction Convention: The Contrasting Approaches of the European 
Court of Human Rights and the European Court of Justice, in Journal of Private International Law, 2011, p. 
239 et seq.; A. DUTTA, A. SCHULZ, First Cornerstones of the EU Rules on Cross-Border Child Cases, cit., p. 26 
et seq.; T. KRUGER, L. SAMYN, Brussels II bis: Successes and Suggested Improvements, cit., p. 157. Before the 
Aguirre Zarraga judgment, Germany maintained that the child should have been heard directly by the 
judge before any decision could have been made and indeed German courts did not recognise any deci-
sion made by another country according to different standards. See M. VÖLKER, G. STEINFATT, Die 
Kindesanhörung als Fallstrick bei der Anwendung der Brüssel IIa-Verordnung, in Familie Partnerschaft 
Recht, 2005, p. 415 et seq. See also V. GAERTNER, Hess: Remarks on Case C-491/10PPU – Andrea Aguirre 
Pelz, in Conflict of Laws, 12 December 2010, conflictoflaws.net. 
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Regulation ordering the return of a child could be disregarded by a court in the Member 
State of enforcement, where its issue amounted to a serious violation of fundamental 
rights. 

After recalling its previous judgments in Rinau and Povse,48 the Court of Justice held 
that since recognition of a judgment certified under Art. 42, para. 2, is automatic, there 
is nothing a court of the Member State of enforcement can do to oppose it. The Brus-
sels IIa Regulation system is so envisaged that the court of the Member State of en-
forcement lacks the authority to rely on public policy considerations and on the funda-
mental rights of the child concerned to oppose recognition of a certified judgment un-
der Art. 42, para. 2. This does not mean that the fundamental rights of the child are de-
prived of judicial protection, since the Brussels IIa Regulation system rests on the prin-
ciple of mutual trust. Thus, it is presumed that each domestic court provides an equiva-
lent and effective level of protection of children’s fundamental rights.  

In addition, Art. 42, para. 2, let. a), is to be interpreted in accordance with Art. 24 of 
the Charter, which does not impose an absolute obligation to hear the child in every 
single case of abduction. In fact, it simply requests that a child who is sufficiently capa-
ble of forming his or her own views has been given an opportunity to express them. Yet, 
that view is not binding on the court and is rather just one of the criteria by which this 
court should assess the child’s best interests.49 Also, the child shall be given the oppor-
tunity to be heard unless a hearing is considered inappropriate having regard to his or 
her age or degree of maturity.50 Furthermore, where a court decides to hear the child, it 
shall take all measures which are appropriate to the arrangement of such a hearing, 
having regard to the child’s best interests and the circumstances of each individual case. 
This is in order to ensure the effectiveness of the Brussels IIa Regulation provisions, and 
to offer to the child a genuine opportunity to express his or her views freely. Finally, if 
one of the parties considers that the Court of the Member State of origin has issued a 
certificate in violation of Art. 42, para. 2, let. a), then it must bring legal proceedings be-
fore the court of that Member State. It is therefore only for the courts of the Member 
State of origin to determine whether the judgment certified pursuant to Art. 42 is vitiat-
ed by an infringement of the child’s right to be heard.51 

Despite the above four norms of the Brussels IIa Regulation favouring a child-
focused approach, the importance of hearing children is not emphasised in general 

 
48 See Court of Justice: judgment of 11 July 2008, case C-195/08 PPU, Rinau and judgment of 1 July 

2010, case C-211/10 PPU, Povse. On these cases, see K. LENAERTS, The Best Interests of the Child Always 
Come First, cit., p. 1312; A. DUTTA, A. SCHULZ, First Cornerstones of the EU Rules on Cross-Border Child 
Cases, cit., pp. 22 and 26; L. WALKER, P. BEAUMONT, Shifting the Balance Achieved by the Abduction Conven-
tion, cit., p. 241. 

49 Opinion of AG Bot delivered on 7 December 2010, case C-491/10 PPU, Aguirre Zarraga, para. 68. 
50 Ibidem, para. 63 et seq. 
51 Aguirre Zarraga, cit., para. 72.  
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terms for all cases on matters of parental responsibility, but only in relation to return 
proceedings. In addition, hearing the child is an explicit requirement in child abduction 
procedures under Art. 11, para. 2, an important and general ground for non-recognition 
of decisions under Art. 23, and also a condition for the delivery of the certificate that 
guarantees the international efficiency of the right of access under Art. 42, para. 2, let. 
c), and the return of the child under Art. 42, para. 2, let. a).52 Yet, hearing the child has 
different purposes depending on the type and objective of procedure: in proceedings 
on custody rights the objective is to find the most suitable environment for the child to 
reside, whereas in child abduction cases the aim is to ascertain the nature of the child’s 
objections to return and whether the child may be at risk, rather than a preference for 
the custodial parent.53  

In any case, the hearing of the child under the Brussels IIa Regulation shall have an 
autonomous content, namely that it must be uniformly understood by all the Member 
States. In fact, this Regulation must be implemented in accordance with the fundamen-
tal rights established by the already quoted international instruments, which must be 
interpreted in a uniform, non-national meaning.54 Also, a provision of EU law which 
makes no express reference to the legal system of the Member States for the purpose 
of determining its meaning and scope must be given an autonomous interpretation.55 
Furthermore, where under Arts 41 and 42 direct enforcement of a judgment in another 
Member State becomes possible without any examining or exequatur procedure, in 
contrast to Art. 23, all Member States should use the same standards.56 Yet, because 
the Brussels IIa Regulation does not uniformise the domestic rules of Member States on 
the procedures for the hearing of a child, different standards apply with regard to the 
hearing of the child.57 

 
52 U. MAGNUS, P. MANKOWSKI (eds), Brussels IIbis Regulation, cit., p. 132. 
53 European Commission, Practice Guide for the application of the new Brussels II Regulation (Coun-

cil Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and 
enforcement of judgments in matrimonial matters and the matters of parental responsibility, repealing 
Regulation (EC) No 1347/2000), 1 June 2005, ec.europa.eu. 

54 U. MAGNUS, P. MANKOWSKI (eds), Brussels IIbis Regulation, cit., p. 358. 
55 The Court already applied that case law in connection with the Brussels IIa Regulation, in relation 

to the meaning of “civil matters” in Art. 1 and the meaning of “habitual residence” in Art. 8. See Court of 
Justice, judgment of 27 November 2007, case C-435/06, C [GC], para. 46 and respectively Court of Justice: 
judgment of 2 April 2009, case C-523/07, A, paras 35-37, and judgment of 22 December 2010, case C-
497/10 PPU, Mercredi, para. 46. On these cases see Opinion of AG Bot, Aguirre Zarraga, cit., para. 74 et 
seq.; K. LENAERTS, The Best Interests of the Child Always Come First, cit., p. 1305 et seq.; A. DUTTA, A. SCHULZ, 
First Cornerstones of the EU Rules on Cross-Border Child Cases, cit., pp. 9 and 13.  

56 U. MAGNUS, P. MANKOWSKI (eds), Brussels IIbis Regulation, cit., pp. 357-358; Opinion of AG Bot, 
Aguirre Zarraga, cit., paras 75-78. 

57 See Proposal for a Regulation COM(2016) 411, cit. 
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IV. Child’s right to be heard in Member States’ procedural laws 

The Brussels IIa Regulation identifies the proceedings in which a child must be given the 
opportunity to be heard, and poses the conditions under which the hearing shall be 
considered appropriate. However, as indicated by Recital 19, the Brussels IIa Regulation 
does not establish any common rules on the procedures regarding the hearing of the 
child, namely whether judges are expected to act on their own initiative, that is regard-
less of whether parties made a reference for instance to Art. 11, para. 2, in their sub-
missions; what is the minimum appropriate age for hearing a child; the methods and 
means available to the court to hear the child,58 so whether the judge must personally 
hear the child or whether a hearing by a mandated social worker or other professional 
suffices; the form of representation of the child in court, designation of a guardian ad 
litem as well as his or her functions and powers.59 It is true that Recital 20 of the Brus-
sels IIa Regulation recalls the Evidence Regulation,60 under which a court may either re-
quest the competent court of another Member State to take evidence or take evidence 
directly in the other Member State, for instance by using video-conference and tele-
conference. Thus, it is not necessary for the child to be heard directly by the judge at a 
court hearing, but rather the child’s view may be obtained by other competent authori-
ties, for instance social workers who present reports to the court.61 Yet, the Brussels IIa 
Regulation does not address many other related procedural issues, such as those just 
mentioned together with that of the training, namely that when the hearing of the child 
is carried out by the judge directly or indirectly by another official, whether this person 
shall receive adequate training for instance on how best to communicate with children 
and to perceive eventual manipulations by parents.62  

The procedural laws of the Member States on the hearing of the child were recently 
compared by several reports and studies,63 including, in chronological order, the 2010 

 
58 T. RAUSCHER (Hrsg.), Europäisches Zivilprozess- und Kollisionsrecht EuZPR/EuIPR, Munich: Sellier, 

2010, p. 155. 
59 Yet the Brussels IIa Regulation includes matters such as the establishment of “guardianship, cura-

torship or similar institutions” (Art. 1, para. 2, let. b)) and “the designation and functions of any person or 
body having charge of the child's person or property, representing or assisting the child” (Art. 1, para. 2, 
let. c)).  

60 See European Commission, Practice Guide for the application of the new Brussels II Regulation, 
cit., p. 33. See also U. MAGNUS, P. MANKOWSKI (eds), Brussels IIbis Regulation, cit., pp. 282 and 358; T. 
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61 European Commission, Practice Guide for the application of the new Brussels II Regulation, cit., p. 42.  
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Study of the European Parliament on the Protection of Children in Proceedings;64 the 
2010 Training module on Parental responsibility in a cross-border context, including 
child abduction, prepared by the Academy of European Law on behalf of the European 
Commission, DG Justice;65 the 2014 Report of the European Commission on the as-
sessment of Regulation (EC) 2201/2003 and the policy options for its amendment;66 the 
2014 Report of the Council of Baltic Sea States (CBSS) Children’s Unit;67 the 2015 Report 
of the European Union Fundamental Rights Agency (FRA), in cooperation with the Euro-
pean Commission (hereinafter: the FRA’s Report);68 and the 2016 Study on Cross-Border 
Parental Child Abduction in the European Union, carried out on behalf of the European 
Parliament's Committee on Civil Liberties, Justice and Home Affairs.69 These sources 
highlight the following.  

In certain Member States the hearing of the child is mandatory, even though the 
consequences for not hearing a child in the absence of legitimate reasons vary: in some 
countries not hearing the child can be a procedural error, which can be the subject-
matter of an appeal against the judgment; in other States there are no specific conse-
quences for not hearing the child. In other countries there is no obligation for courts to 
hear the child, and this is left to the entire discretion of the court, even though certain 
grounds for not hearing the child may be specifically indicated.70 

In addition, in certain Member States the criteria for deciding whether a child will be 
heard are age and maturity. In some countries, a specific age is indicated after which it is 
mandatory to hear a child. Typically the crucial age that determines whether or not a 
child is considered mature enough to be heard is set between 10 and 15 years. In most 
Member States that establish this age limit it is also possible to hear younger children 
who are considered mature enough to state a reasoned and uninfluenced opinion. Thus, 
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in some countries children of three years are heard when appropriate. In other Member 
States, however, other criteria are relevant in that respect, such as an agreement be-
tween the parents, which is considered sufficient to represent the child’s views.71 

Moreover, in certain Member States, children’s hearings are always conducted by 
the court, either in a private room (in camera), or in alternative settings. In some coun-
tries it is specifically required to ensure a pleasant atmosphere for the child. In the ma-
jority of Member States hearings can typically be conducted by a judge, a court official, 
child welfare services or other relevant authorities, psychologists or mediators. While it 
is necessary that the child is heard alone in some Member States, other Member States 
allow the parents to be present, while other countries prescribe that parents are absent 
to ensure that the child is not influenced, even though the guardian ad litem may be 
present. In some Member States, the statement of the child is read out loud in the 
courtroom after the hearing and is thus made available to the parents. A few Member 
States allow the child's representatives to express the opinion of the child instead of 
hearing the child directly.72 The hearings are not held in public in any of the Member 
States, unless it is specifically considered appropriate. 

Finally, in all Member States the holders of parental responsibility are legal repre-
sentatives of the child, individually or jointly, depending on the arrangements of custo-
dy. On the modalities of the representation there is a great variety of solutions. In some 
States it is possible to appoint an external person, if there is a potential conflict be-
tween the parents and the child. This person is usually named special guardian or 
guardian ad litem and is appointed by the court among relevant authorities, natural 
persons such as relatives of the child in other States, or lawyers depending on the coun-
tries. In some States the guardians promote the interest of the child and keep him or 
her informed about the course of the proceedings, while in other countries they also 
perform other competences that are determined by the court on a case-by-case basis. 
In certain States in addition to the child’s guardian ad litem, other forms of representa-
tion to children are available, such as child’s support, namely an appropriately qualified 
person at the court’s disposal that in the case of intense disputes may access the files, 
be present in hearings and inform the children involved. In some States, it is possible 
for children to participate in court proceedings directly without any representatives. 

As this comparison clearly indicates, failing a uniform EU approach, the law govern-
ing the procedures for hearing the children may differ widely, and this entails a number 
of controversial implications. In the absence of a uniform EU rule on the law applicable 
to the procedures on the hearing of the child, each domestic court applies its conflict of 
law norms. These are partially harmonised by the 1996 Hague Convention in all EU 
Member States. For instance, according to Art. 16 of the 1996 Hague Convention, the pa-

 
71 Ibidem. 
72 See T. RAUSCHER (Hrsg.), Europäisches Zivilprozess- und Kollisionsrecht, cit., p. 155. 
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rental responsibility of a child, and therefore his or her legal representation, is deter-
mined by the law of the state of habitual residence of the child. However, this Conven-
tion does not establish which is the applicable law to determine to what extent children 
may be involved in court proceedings, and whether they require representation. It also 
fails to indicate which law applies to establish the persons that can act as guardian ad 
litem, being this person the same who has parental responsibility or not; the procedure 
of appointment; as well their functions and powers. To all these matters and to any fur-
ther procedure related to the hearing of the child, the applicable law is typically deter-
mined by the relevant conflict of laws in the procedural law of the State of the forum. 

Yet, because of the many differences in these procedural laws of the Member 
States, in many cases the best interest of the child is not sufficiently considered. First, in 
spite of the child-focused approach of Art. 11, para. 6, of the Brussels IIa Regulation, on-
ly in 20 per cent of the cases of return proceedings the child is heard; in the remaining 
80 per cent of cases where the child was clearly not heard, the courts still issued the Art. 
42 certificate. So, 

“when looking at cases where the child was 6 years or over (in cases where the ages are 
known), only 9 out of 33 children, or 27 per cent, of these children were heard. This 
means that on the basis of the information provided, 73 per cent of children aged 6 and 
over were not heard. Only four children aged five or younger out of a total of 24 children 
in that age group were heard; 16 of these children fall within the ages of three to five 
years”.73 

Second, in cases on parental responsibility, children are not heard through their le-
gal representative and therefore their representation in court is not properly ensured. 
In fact, as mentioned under the procedural law of certain Member States, the child 
needs to have appointed a guardian ad litem in proceedings on parental responsibility. 
Yet the competence to appoint this guardian is for the courts of the State of habitual 
residence of the child under the Brussels IIa Regulation. If the seized court is not that of 
habitual residence it cannot appoint a guardian.74 Third, in other cases related to pa-
rental responsibility, children are not heard although their hearing is appropriate. In 
fact, under the procedural law of certain Member States in cases relating to rights of 
access, no hearing of the child takes place when the parents reach an agreement. Yet 
the relevant certificate is issued under Art. 41, para. 2, let. c), even though the child was 
not given the opportunity to be heard.75 

These figures can explain why there is a diffuse mistrust among the Member States 
toward the domestic procedures of other countries; indeed, the failure to hear a child is 
invoked as the most common ground for declining recognition and enforcement of 
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judgments. Thus, “Member States with stricter standards regarding the hearing of the 
child than the Member State of origin of the decision are encouraged by the current 
rules to refuse recognition and exequatur if the hearing of the child does not meet their 
own standards”.76 However, as already mentioned, this is possible under Art. 23, let. b), 
but is not feasible under Arts 41 and 42 as the Court of Justice clarified in Aguirre Zarra-
ga. In addition, this is against the purposes of the Brussels IIa Regulation, namely the 
promotion of mutual trust and the best interests of the child. To avoid such lack of trust 
and refusal to recognise and enforce foreign judgments, common standards for all 
Member States on the procedure to hear children would be necessary. 

V. Child’s right to be heard in the Brussels IIa Recast Proposal 

The Brussels IIa Regulation presents two main shortcomings, as already mentioned. 
First, it fails to highlight the importance of hearing children in general terms for all cases 
on matters of parental responsibility. Second, it does not uniformise domestic rules on 
the procedures for the hearing of a child. Therefore, the Brussels IIa Regulation does 
not sufficiently enhance mutual trust, recognition and enforcement of judgments and 
the best interests of the child. A number of provisions enshrined in the Brussels IIa Re-
cast Proposal are precisely designed to overcome these two shortcomings and to fur-
ther develop mutual trust and to better protect the best interests of the child.77 

With regard to the hearing of the child in general, the Brussels IIa Recast Proposal 
suggests an insertion in section 3 on “common provisions” of ch. II on “jurisdiction” of 
the Brussels IIa Regulation of a new Art. 20 on the right of the child to express his or her 
views, which renders the hearing of the child a general rule for all cases on matters of 
parental responsibility, and not only in relation to return proceedings. According to this 
new Art. 20, 

“when exercising their jurisdiction […], the authorities of the Member States shall ensure 
that a child who is capable of forming his or her own views is given the genuine and ef-
fective opportunity to express those views freely during the proceedings. The authority 
shall give due weight to the child's views in accordance with his or her age and maturity 
and document its considerations in the decision”. 

Thus, first the domestic courts of Member States shall give the child an opportunity 
to be heard in legal proceedings affecting him or her, if the child is capable of freely 
forming and expressing his or her own views. This does not require the physical pres-
ence of the child; alternative means such as videoconferencing may be used as appro-
priate. Second, domestic courts of Member States shall give to the child's views the ap-
propriate weight depending on his or her age and maturity. Third, the domestic courts 
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of Member States shall record in their judgment and in the annexed certificate their de-
cision on the weight given to the views of the child.  

Indeed, these three obligations are already posed to Member States by Arts 12 of 
the UN Convention on the Rights of the Child and 24 of the Charter. This is explicitly 
acknowledged by Recital 19 under which  

“proceedings in matters of parental responsibility under this Regulation as well as return 
proceedings under the 1980 Hague Convention should respect the child’s right to ex-
press his or her views freely, and when assessing the child’s best interests, due weight 
should be given to those views. The hearing of the child in accordance with Article 24(1) 
of the Charter of Fundamental Rights of the European Union and Article 12 of the United 
Nations Convention on the Rights of the Child plays an important role in the application 
of this Regulation”. 

With regard to return proceedings, the Brussels IIa Recast Proposal suggests to re-
place Art. 11, para. 2, of the Brussels IIa Regulation with a new Art. 24 on the “hearing of 
the child in return proceedings under the 1980 Hague Convention”. According to this 
new Art. 24, “when applying Articles 12 and 13 of the 1980 Hague Convention, the court 
shall be ensured that the child is given the opportunity to express his or her views in 
accordance with Article 20 of this Regulation”. Thus, this provision simply refers to Art. 
20 without mentioning any longer the exception that the child shall be heard during the 
return proceedings “unless this appears inappropriate having regard to his or her age 
or degree of maturity”. 

With regard to recognition of judgments in matters of parental responsibility, the 
Brussels IIa Recast Proposal suggests to replace Art. 23 of the Brussels IIa Regulation 
with Art. 38 of the Brussels IIa Recast Proposal on the “grounds of non-recognition for 
decisions in matters of parental responsibility”. One of the grounds is the manifest con-
trariety to the public policy of the Member State in which recognition is sought. To de-
termine if a judgment is manifestly contrary to public policy, relevance shall be given to 
the best interests of the child, according to Art. 20. In any case, as the Proposal clarifies, 
recognition of judgments that grant rights of access or entail the return of the child 
cannot be refused on the basis of public policy and the best interest of the child.  

With regard to the enforcement of judgments in matters of parental responsibility, 
the Brussels IIa Recast Proposal suggests to insert a new Art. 40, para. 2, according to 
which  

“the enforcement of a decision may be refused upon the application of the person 
against whom enforcement is sought where, by virtue of a change of circumstances 
since the decision was given, the enforcement would be manifestly contrary to the public 
policy of the Member State of enforcement because one of the following grounds exists: 
(a) the child being of sufficient age and maturity now objects to such an extent that the 
enforcement would be manifestly incompatible with the best interests of the child”. 
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This new Art. 42, para. 2, aims at abolishing exequatur for all judgments on matters 
of parental responsibility, rather than just for those on access rights and return orders. 
Thus, judgments on all matters of parental responsibility from one Member State can 
be enforced in another without the need to be declared enforceable by the courts of 
the Member State where enforcement is sought. Yet, in exceptional circumstances a 
decision given in one Member State can be prevented from taking effect in another 
Member State. Challenging recognition and or enforcement in the Member State of en-
forcement is in fact possible in cases where the decision is incompatible with the child’s 
best interest, such as those where the strength of the objections of a child of sufficient 
age and maturity reaches an importance comparable to the public policy exception.  

With regard to the standard certificates which aim at facilitating the recognition or 
enforcement of foreign decisions in the absence of the exequatur procedure, the Brus-
sels IIa Recast Proposal suggests to replace Arts 41 and 42 of the Brussels IIa Regulation 
with Art. 53 of the Brussels IIa Recast Proposal on “certificate concerning decisions in 
matrimonial matters and certificate concerning decisions in matters of parental respon-
sibility”. Under Art. 53, para. 2, “the judge who has given a decision in matters of paren-
tal responsibility shall issue a certificate using the form set out in Annex II”. Under Art. 
53, para. 5, “the judge who has given a decision in matters of parental responsibility 
shall issue the certificate referred to in paragraph 2 only if the child was given a genuine 
and effective opportunity to express his or her views in accordance with Article 20”. This 
para. 5 applies also to certified judgments related to the question of custody and taken 
in the framework of return proceedings. Thus, in Annex II on “certificate referred to in 
Art. 53 concerning decisions on parental responsibility, including right of access; or the 
return of the child”, a new part is added under which the rendering court shall mention 
whether “the child was given a genuine and effective opportunity to express his or her 
views” and whether “due weight was given to the child’s view”.  

With regard to the procedures on the hearing of the child, the Brussels IIa Recast 
Proposal fails to suggest any uniform rules with common minimum standards and 
leaves the relevant domestic laws untouched. Recital 19 clarifies in fact that “this Regu-
lation is not intended to set out how to hear the child, for instance, whether the child is 
heard by the judge in person or by a specially trained expert reporting to the court af-
terwards, or whether the child is heard in the courtroom or in another place”. To facili-
tate mutual recognition and enforcement of judgments, the Brussels IIa Recast Pro-
posal only imposes on Member States the recording of the assessment of the court 
with respect to the age and capacity of the child to freely express his or her views. This 
recording shall eliminate any doubt of the fact that an opportunity to be heard was giv-
en to the child by the court that rendered the judgment. As such, when recognition of a 
decision is sought in another Member State, a court in the requested country shall not 
decline recognition on the mere fact that a hearing of the child in the rendering State 
was done differently compared to the standards applied by the requested court.  
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Indeed, these amendments suggested by the Brussels IIa Recast Proposal do not 
solve all weaknesses of the Brussels IIa Regulation. The general obligation to hear the 
child suggested by Art. 20 of the Proposal, and the amended provisions recalling this 
Art. 20, adequately overcomes the first shortcoming of the Brussels IIa Regulation: 
namely that this Regulation does not highlight the importance of hearing children in 
general terms for all cases on matters of parental responsibility, but only in relation to 
return proceedings. On the contrary, the failure to propose uniform minimum stand-
ards on the procedures to hear the child does not overcome the second shortcoming of 
the Brussels IIa Regulation. Namely that this regulation does not sufficiently enhance 
mutual trust, recognition and enforcement of judgments and the best interest of the 
child.  

On the one hand, the Brussels IIa Recast Proposal facilitates mutual recognition and 
enforcement of judgments in matters of parental responsibility. First, an obligation to 
mutually recognise and enforce judgments in matters of parental responsibility is de-
rived from the entire system of recognition and enforcement of judgments suggested 
by the Brussels IIa Recast Proposal. In particular, from the abovementioned abolish-
ment of exequatur and the limits to the adoption of public policy as a defence related to 
the incompatibility with the child’s best interest.78 Second, a further obligation to mutu-
ally recognise and enforce judgments in matters of parental responsibility is derived 
from the certificate rendered by the court that issued the judgment. In particular, this 
certificate shall specify if “the child was given a genuine and effective opportunity to ex-
press his or her views” and if “due weight was given to the child’s view”.79 Therefore, 
recognition and enforcement of judgments cannot be denied because of the existence 
of different standards and procedures on how the child is heard in the Member States 
domestic systems. Thus, Art. 20 poses on Member States the implicit obligation to “mu-
tually recognis[e] the different national systems for hearing children”.80 This obligation 
clearly enhances mutual recognition and enforcement of judgments and the efficiency 
of proceedings in matters of parental responsibility. 

On the other hand, however, the same obligation does not necessarily enhance mu-
tual trust and the effective protection of the best interests of the child too. Trust cannot 

 
78 As mentioned, the strength of the objections of a child of sufficient age and maturity should only 

be considered if it reaches an importance comparable to the public policy exception. Yet, as the Court of 
Justice emphasised in Aguirre Zarraga, the Brussels IIa Regulation system is so envisaged that the court of 
the Member State of enforcement lacks the authority to rely on public policy considerations and on the 
fundamental rights of the child concerned to oppose recognition of a certified judgment under Art. 42, 
para. 2, Art. 53 in the Brussels IIa Recast Proposal. See Aguirre Zarraga, cit., para. 72.  

79 This recording of the assessment of the court with respect to the age and capacity of the child to 
freely express his or her views shall eliminate any doubt on the fact that an opportunity to be heard was 
given to the child by the court that rendered the judgment. 

80 European Commission, Helping Parents and Children Involved in Cross-Border Family Proceed-
ings, cit., p. 4.  



72 Benedetta Ubertazzi 

be imposed, but shall be deserved. Yet, it is difficult to deserve trust when different 
standards of evaluations of similar situations are applied. Simply imposing on Member 
States purely formal requirements, like certifying that the child was given an opportuni-
ty to be heard, does not, by itself, originate trust. This clearly emerges from the above-
mentioned Aguirre Zarraga case and all other cases where the child was clearly not 
heard and nevertheless the courts still issued the certificate of Art. 42. The Brussels IIa 
Recast Proposal poses new requirements, namely that the court that rendered the 
judgment shall certify if the opportunity to hear the child was genuine and effective and 
if his or her views were given due weight. Yet, those new requirements in the certificate 
are once again merely formal and do not change the substance of the problem: namely 
that each State has total discretion to evaluate if a true opportunity to hear the child 
and to give due weight to his or her views were given, as well as to determine the pro-
cedural rules applicable to this hearing. On each of these issues, States retain discretion 
to apply different rules and standards.  

Common minimum standards on both certificates and related judgments, and pro-
cedures on the hearing of the child, are therefore necessary. With regard to the certifi-
cates, the Brussels IIa Regulation should impose on Member States common require-
ments, namely that both certificates and related judgments state clearly what the op-
portunities for the hearing of the child concerned were, when were they offered, why 
the child did not take these opportunities to be heard, and why the judge decided it was 
inappropriate to hear the child.81 With regard to the procedures, the Brussels IIa Regu-
lation should impose on Member States uniform minimum standards on tools, envi-
ronment and suitable training to allow the child’s voice to be heard by well-trained peo-
ple with skills and capacity to enquire without harming the child.82  

In the absence of these common minimum standards on certificates and proce-
dures, States with looser standards of evaluation rarely succeed in deserving the trust 
of States with stricter standards in favour of the children involved. Obliging the latter to 
recognise and enforce the judgments of the former is in line with the system envisaged 
by the Court of Justice in the Aguirre Zarraga case, which facilitates mutual recognition 
and enforcement of judgments. Yet, this obliging does not enhance mutual trust, nor 
does it better protect the interest of the children involved. After all, in the Aguirre Zar-

 
81 P. BEAUMONT, L. WALKER, J. HOLLIDAY, Conflicts of EU Courts on Child Abductions, cit., p. 240; T. 

KRUGER, L. SAMYN, Brussels II bis: Successes and Suggested Improvements, cit., p. 166.  
82 P. BEAUMONT, L. WALKER, J. HOLLIDAY, Conflicts of EU Courts on Child Abductions, cit., p. 241. See T. 

KRUGER, L. SAMYN, Brussels II bis: Successes and Suggested Improvements, cit., p. 161, according to whom 
national procedural laws on the hearing of the children should be harmonised. This harmonisation how-
ever should not be carried out by the Recast of Brussels IIa itself, but rather by an EU directive, which 
could better respect the procedural autonomy of Member States. See, however, M. BOBEK, Why There is 
No Principle of 'Procedural Autonomy' of the Member States, in B. DE WITTE, H. MICKLITZ (eds), The Europe-
an Court of Justice and Autonomy of the Member States, Cambridge: Intersentia, 2011, p. 305 et seq. 
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raga case despite formal requirements and certificates, the child was not given any rea-
sonable opportunity to be heard (either directly or indirectly) by the Spanish courts; her 
right to be heard was breached; and human rights consideration could not override the 
issued certificate. This has enhanced the system based on mutual recognition and en-
forcement of judgments, but, at the same time, it has failed to protect the child’s best 
interest.83 

IV. Conclusions  

The Brussels IIa Regulation recognises the right of the child to be heard as a fundamen-
tal human right, and strongly reinforces the trend towards the acknowledgment of the 
importance of the voice of the child and of a child-centric approach in proceedings of 
parental responsibility.84 Yet, the Brussels IIa Regulation presents two main shortcom-
ings. First, the right to be heard of the child is not promoted to a sufficient extent: the 
fact that such a right appears to be merely mentioned in certain provisions of the Brus-
sels IIa Regulation prevents it from being considered as a rule having a general scope. 
Second, the Brussels IIa Regulation fails to impose on Member States a uniform ap-
proach related to the procedures for the hearing of a child. Thus, Member States do not 
trust the national procedures of other EU countries, and invoke the failure to hear chil-
dren as the most common reason for declining recognition and enforcement of judg-
ments. Therefore the Brussels IIa Regulation has been widely criticised for not suffi-
ciently enhancing mutual trust, recognition and enforcement of judgments and the best 
interest of the child.  

The Brussels IIa Recast Proposal adequately responds to the first shortcoming of 
the Brussels IIa Regulation, by establishing a general obligation to hear the child under 
Art. 20 of the Proposal as well as a series of other provisions related to Art. 20. On the 
contrary, the Brussels IIa Recast Proposal does not overcome the second shortcoming 
of the Brussels IIa Regulation, since it merely imposes on Member States mutual trust 
and purely formal requirements in certificates, rather than necessary uniform minimum 
standards on the procedures for hearing children.  

On the one hand, the Brussels IIa Recast Proposal imposes mutual recognition and 
enforcement of judgments in matters of parental responsibility, enhancing the efficien-
cy of proceedings in matters of parental responsibility. On the other hand, however, 
this does not necessarily enhance mutual trust and the effective protection of the best 
interests of the child. This approach of the Brussels IIa Recast Proposal is in line with 
that of the Court of Justice in Aguirre Zarraga, which, however, “plac[es] too much con-
fidence in the principle of mutual trust and [does] not ensur[e] sufficient protection for 

 
83 L. WALKER, P. BEAUMONT, Shifting the Balance Achieved by the Abduction Convention, cit., pp. 245-246.  
84 K. TRIMMINGS, Child Abduction within the European Union, cit., p. 242. 
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the best interest of the child”.85 It is true that the two objectives of protecting the best 
interests of the child and enhancing mutual trust among national courts “are not in 
competition, but in a mutually depending relationship. The system set up by the Brus-
sels IIa Regulation will work at its best where the court of the Member State of origin 
does its work properly, i.e. where it affords an effective judicial protection to the fun-
damental rights of the child concerned”.86 Yet, adopting uniform minimum standards 
regarding the procedures on the hearing of the child, rather than imposing mutual trust 
and purely formal requirements in certificates, would better ensure that the Member 
State of origin properly protects the interest of the child.  

 
85 L. WALKER, P. BEAUMONT, Shifting the Balance Achieved by the Abduction Convention, cit., p. 231.  
86 K. LENAERTS, The Best Interests of the Child Always Come First, cit., p. 1326. 


