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ABSTRACT: The Article critically engages with the recent Commission’s proposal for a regulation on 
the protection of the Union’s budget in case of generalised deficiencies as regards the rule of law 
in the Member States (Rule of Law Conditionality). It first considers the reasons underlying the 
proposal and the Commission’s choice to resort to spending conditionality in the context of the 
rule of law crisis. In the second part, it addresses two main rule of law issues arising from the draft 
regulation itself: on one hand, it attempts to define the boundaries of the Union’s competence to 
establish a Rule of Law Conditionality in the management of EU funds; on the other, it highlights 
the broad discretionary power the Commission reserved for itself and the relative shortcomings in 
terms of legal certainty, transparency and non-arbitrariness. Finally, the Article focuses on the 
complex relation between conditionality and solidarity in the EU internal dimension and analyses 
the proposal from this particular perspective.  
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I. Introduction 

Prominent scholars have stressed the importance of drawing “red lines” to add “sub-
stance and bite to the European values” in the struggle against “illiberal democracies” 
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within the European Union.1 According to them, we might even witness a potential 
“constitutional moment”: indeed, the Union’s response to the rule of law crisis will tell 
us “whether illiberal democracies become part of the European public order as laid out 
in Art. 2 TEU, or are opposed by it”,2 and this will deeply impact on the future path of 
the European integration process.  

From this perspective, the Commission’s proposal for a regulation on the protection 
of the Union’s budget in case of generalised deficiencies as regards the Rule of Law in the 
Member States3 – aimed at introducing a form of Rule of Law Conditionality in the man-
agement of EU funds – looks much like an attempt to draw a bold “red line” in this respect.  

The mechanism envisaged by the Commission is intended to strengthen the Union’s 
ability to enforce its founding values vis-à-vis recalcitrant Member States by enriching 
the rule of law toolbox with what appears to be a much more persuasive instrument 
compared to the currently available ones.  

This is the main reason why Rule of Law Conditionality has been endorsed by some 
scholars4 and warmly welcomed within the EU institutional framework,5 especially by 
the European Parliament, which first encouraged the Commission to put forward the 
proposal6 and then approved it in first reading.7 

However, as evidenced also by the Court of Auditors’ opinion on the draft regula-
tion8 and by a fierce plenary debate held at the European Parliament,9 the proposed 

 
1 A. VON BOGDANDY, P. BOGDANOWICZ, I. CANOR, M. TABOROWSKI, M. SCHMIDT, A Potential Constitutional Mo-

ment for the European Rule of Law – The Importance of Red Lines, in Common Market Law Review, 2018, p. 
983 et seq.  

2 Ibid., p. 984. 
3 Commission Proposal for a Regulation of the European Parliament and of the Council on the pro-

tection of the Union’s budget in case of generalised deficiencies as regards the rule of law in the Member 
States, COM(2018) 324 final. 

4 G. HALMAI, The Possibility and Desirability of Rule of Law Conditionality, in Hague Journal on the Rule of 
Law, 2019, p. 171 et seq.; R. D. KELEMEN, K. L. SCHEPPELE, How to Stop Funding Autocracy in the EU, in Verfas-
sungsblog, 10 September 2018, verfassungsblog.de. 

5 European Committee of the Regions, Opinion COR 2018/02389 of 9 October 2018, The Multiannual 
Financial Framework package for the years 2021-2027; European Economic and Social Committee, Opinion 
EESC 2018/02955 of 18 October 2018 on Proposal for a regulation of the European Parliament and of the 
Council on the protection of the Union’s budget in case of generalised deficiencies as regards the rule of 
law in the Member States. 

6 European Parliament Resolution A8-0048/2018 of 14 March 2018 on the next MFF: Preparing the 
Parliament’s position on the MFF post-2020, para. 119. 

7 European Parliament Legislative Resolution P8_TA/2019/0349 of 4 April 2019 on the proposal for a 
regulation of the European Parliament and of the Council on the protection of the Union’s budget in case 
of generalised deficiencies as regards the rule of law in the Member States. 

8 Court of Auditors, Opinion 1/2018 of 12 July 2018 concerning the proposal of 2 May 2018 for a reg-
ulation of the European Parliament and of the Council on the protection of the Union’s budget in case of 
generalised deficiencies as regards the rule of law in the Member States. 

https://verfassungsblog.de/how-to-stop-funding-autocracy-in-the-eu/
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mechanism raises significant and still unresolved critical issues to be addressed both in 
academic debate and public discussions. 

This Article is intended to be an attempt to stimulate further reflections on this topic 
in view of the current political negotiations on the Commission’s package of proposals 
for the financial period 2021-2027,10 amongst which the Rule of Law Conditionality draft 
regulation is a considerable matter of dispute.  

The next months will be crucial for the future of the proposal. There seems to be 
fairly wide agreement among Member States on the need to establish a stronger link 
between budget and values by making use of the conditionality tool,11 but the inclusion 
of the draft regulation within the proposals for the next Multiannual Financial Frame-
work (MFF) renders difficult to foresee its outcome. 

The first part will focus on the reasons behind the proposal (section II) and the ra-
tionale underlying the Commission’s choice to resort to the controversial conditionality 
tool to attain its objectives (section III).  

In the second part, I will critically engage with two relevant and still unanswered rule 
of law questions arising from the proposal. Firstly, I will investigate if, and to what extent, 
such a mechanism is in line with the principle of conferral and whether Art. 322, para. 1, 
let. a), TFEU is a feasible legal basis for it (section V.1). Secondly, I will consider whether the 
discretionary powers deriving from the proposal for the Commission are compatible with 
some of the key components of the rule of law, such as the principles of legal certainty, 
transparency and non-arbitrariness of the executive power (section V.2).  

In the third and last part, I will briefly consider the challenges arising from the com-
plex relation between conditionality and solidarity in the EU internal dimension and I 
will then look at the proposal from this perspective (section VI).  

II. Defending the budget or the rule of law? 

As it is clear from the proposal’s title onwards, the Commission’s declared aim is de-
fending the Union’s budget against the negative externalities deriving from generalised 

 
9 The video of the Plenary of 16 January 2019 on the Rule of Law Conditionality Proposal is available 

at the following link: www.europarl.europa.eu.  
10 For an overview see Communication COM(2018) 321 final of 2 May 2018, A Modern Budget for a Un-

ion that Protects, Empowers and Defends: The Multiannual Financial Framework for 2021-2027. 
11 This has been confirmed by the Member States’ contributions to the Commission’s initiative Fur-

ther strengthening the Rule of Law within the Union – state of play and possible next steps available at 
ec.europa.eu. Indeed, leaving aside the foreseeable opposition of Poland and Hungary, the proposal has 
enjoyed support from Belgium, Finland, France, Germany, Netherlands, Slovenia, Spain, Sweden and Por-
tugal. Interestingly, the Slovak Republic – member of the so-called “Visegràd group” – did not oppose the 
proposal, although highlighting some issues to be clarified, including the questions of competence, legal 
certainty and compatibility with the Treaties, as well as the use of reversed qualified majority in the deci-
sion-making process. 

http://www.europarl.europa.eu/ep-live/it/plenary/video?debate=1547666363107
https://ec.europa.eu/info/publications/stakeholder-contributions_en
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rule of law deficiencies in the Member States. According to the Commission, “respect for 
the rule of law is an essential precondition to comply with the principles of sound finan-
cial management”, which can be ensured by the Member States only if public authori-
ties act in accordance with the law and if their decisions can be subject to effective judi-
cial review by independent courts and by the Court of Justice.12 If this is not the case, 
the Union should be able to adopt appropriate measures “in order to protect the Un-
ion’s financial interests from the risk of financial loss”.13 

Alongside the need to protect the budget, the Commission’s proposal is evidently 
prompted by the growing awareness about the ineffectiveness of the available mecha-
nisms for the enforcement of EU values, that became dramatically patent in Poland and 
Hungary. The Commission does not conceal this intent, acknowledging that the proposal 
comes as the result of a “clear request from institutions such as the European Parliament 
as well as from the public at large for the EU to take actions to protect the rule of law”.14 

Facing the emersion of “rule of law backslidings”15 throughout Europe, it becomes 
clear that, given the nature of the EU legal order and the deep interdependence among 
Member States, domestic constitutional crises cannot be seen as purely internal prob-
lems anymore. Indeed, when the effective application of EU law cannot be ensured by 
national judges acting as independent decentralised European judges, it is also the rule 
of law at the Union level to be under threat. Likewise, Union’s policies are largely found-
ed on mutual trust, that is in turn built “on the fundamental premise that each Member 
State shares with all the other Member States, and recognises that they share with it, a 
set of common values on which the EU is founded, as stated in Article 2 TEU”.16 As 
emerged in the LM case17 on the execution of a European Arrest Warrant, systemic rule 
of law deficiencies inside a Member State can undermine mutual trust and, thus, the 
correct functioning of the EU legal order as a whole. 

Despite some recent successes coming from Luxembourg, the actions taken at the 
Union level to deal with Hungary and Poland have shown an overall weakness of the 
current EU rule of law toolbox, revealing a significant mismatch between the authority 
of the EU in protecting values within Member States and its real ability to intervene.18 

 
12 Proposal for a regulation of the European Parliament and of the Council on the protection of the 

Union's budget in case of generalised deficiencies as regards the rule of law in the Member States 
COM/2018/324 final, recitals 4 and 5. 

13 Ibid., p. 2. 
14 Ibid., p. 1 (emphasis added). 
15 L. PECH, K. L. SCHEPPELE, Illiberalism Within: Rule of Law Backsliding in the EU, in Cambridge Yearbook of 

European Legal Studies, 2017, p. 3 et seq. 
16 Court of Justice, opinion 2/13 of 18 December 2014, para. 168.  
17 Court of Justice, judgment of 25 July 2018, case C-216/18 PPU, LM. 
18 J.W. MÜLLER, Should the EU Protect Democracy and the Rule of Law inside Member States?, in European 

Law Journal, 2015, p. 141 et seq. 
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Art. 7 TEU, as is well known, had never been used until the 20th of December 2017, 
while since this date it has been triggered twice – first by the Commission against Po-
land19 and then by the European Parliament vis-à-vis Hungary.20 However, this move 
has not led the Council to the determination of a clear risk of a serious breach of the 
values enshrined in Art. 2 TEU so far. Commission and Parliament busted the “nuclear” 
myth about the activation of Art. 7 TEU,21 but the Council’s inaction has unequivocally 
shown that this procedure can hardly play a leading role in addressing rule of law cri-
ses, due to its strict procedural threshold.  

Furthermore, the 2014 Rule of Law Framework22 – created by the Commission to 
prevent that a systemic threat to the rule of law in a Member State could reach the level 
of a “clear risk of a serious breach” within the meaning of Art. 7 TEU – has revealed sev-
eral limits in its first application against Poland. Despite one Rule of Law Opinion and 
four Rule of Law Recommendations23 issued by the Commission, Poland has not 
changed its policies in a substantive manner; in addition, the length of the procedure 
(from 1 June 2016 to 20 December 2017) has arguably allowed Polish authorities to fur-
ther consolidate the violations.  

Some positive outcomes resulted very recently from the strong involvement of the 
Court of Justice in tackling the rule of law crisis.  

Actually, the impact of the first infringement proceedings launched by the Commis-
sion against Hungary in 2012 was anything but satisfactory, mainly because of the inevi-
table length of the procedure and of the “creative compliance”24 by Hungarian authori-
ties with the Court’s judgments.25 However, since the end of 2017 a series of fundamen-

 
19 Commission, Reasoned proposal in accordance with Article 7(1) of the Treaty on European Union re-

garding the rule of law in Poland – Proposal for a Council Decision on the determination of a clear risk of a 
serious breach by the Republic of Poland of the rule of law, COM(2017) 835 final of 20 December 2017. 

20 European Parliament Resolution P8_TA(2018)0340 of 12 September 2018 on a proposal calling on 
the Council to determine, pursuant to Article 7(1) of the Treaty on European Union, the existence of a 
clear risk of a serious breach by Hungary of the values on which the Union is founded.  

21 D. KOCHENOV, Busting the Myths Nuclear: A Commentary on Article 7 TEU, in EUI Working Papers, no. 10, 
2017.  

22 Communication COM(2014) 158 final of 11 March 2014 from the Commission to the European Par-
liament and the Council, A new EU Framework to strengthen the Rule of Law. 

23 Commission Opinion of 1 June 2016 regarding the Rule of Law in Poland; Commission Recom-
mendation (EU) 2016/1374 of 27 July 2016 regarding the rule of law in Poland; Commission Recommen-
dation (EU) 2017/146 of 21 December 2016 regarding the rule of law in Poland complementary to Rec-
ommendation (EU) 2016/1374; Commission Recommendation (EU) 2017/1520 of 26 July 2017 regarding 
the rule of law in Poland complementary to Recommendation (EU) 2016/1374 and (EU) 2017/146; Com-
mission Recommendation (EU) 2018/103 of 20 December 2017 regarding the rule of law in Poland com-
plementary to Recommendation (EU) 2016/1374, (EU) 2017/146 and (EU) 2017/1520. 

24 A. BATORY, Defying the Commission: Creative Compliance and Respect for the Rule of Law in the EU, in 
Public Administration, 2016, p. 685 et seq. 

25 See Court of Justice, judgment of 6 November 2012, case C-286/12, Commission v. Hungary; judgment 
of 8 April 2014, case C-288/12, Commission v. Hungary. In the first case, concerning the measures lowering 
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tal rulings revealed the willingness of the Court to act as the guardian of the “ortho-
doxy” of the European constitutional order.26 

In the Białowieża Forest case, the Court stated that – “[in order] to guarantee the ef-
fective application of EU law, such application being an essential component of the rule of 
law, a value enshrined in Article 2 TEU and on which the European Union is founded” – it 
has power under Art. 279 TFEU to impose a periodic penalty payment on a Member 
State in the event of non-compliance with the interim measures ordered.27 This is 
meant to give additional teeth to infringement proceedings because, for penalty pay-
ments to be applied, it is no longer necessary to wait until the State fails to comply with 
the Court’s judgment according to Art. 260 TFEU.  

Furthermore, in the groundbreaking judgment Associação Sindical dos Juízes Portu-
gueses of 27 February 2018,28 the Court took the unexpected opportunity, coming from 
a group of Portuguese judges wishing to protect their wages from austerity policies, to 
provide the Commission with a new powerful tool to challenge domestic measures af-
fecting the independence of the judiciary, namely the second subparagraph of Art. 19, 
para. 1, TEU.  

To understand how, in what has been elegantly called a “judicial serendipity”,29 Por-
tuguese judges came to the rescue of the Polish judiciary, suffice it to say that the sec-
ond subparagraph of Art. 19, para. 1, TEU is at the heart of the recent landmark judge-

 
the retirement age of legal officials (judges, prosecutors, and notaries), the Court notably treated a case on 
judiciary independence as a non-discrimination case and, although Hungary was found in breach of EU law, 
the judgment was substantially nullified by Hungarian authorities at the execution stage. Indeed, Hungary 
offered generous financial compensation as an alternative to the restoration of positions and did not en-
sured for the judges willing a restoration to return to their former positions. In the second case, concerning 
the independence of the data protection authority, the judgment of the Court did not prevent Hungary from 
prematurely ending the authority’s term of office. See Z. SZENTE, Challenging the Basic Values – Problems in the 
Rule of Law in Hungary and the Failure of the EU to Tackle Them, in A. JAKAB, D. KOCHENOV (eds), The Enforcement 
of EU Law and Values: Ensuring Member States’ Compliance, Oxford: Oxford University Press, 2017, p. 456 et 
seq.; K.L. SCHEPPELE, Understanding Hungary’s Constitutional Revolution, in A. VON BOGDANDY, P. SONNEVEND (eds), 
Constitutional Crisis in the European Constitutional Area: Theory, Law and Politics in Hungary and Romania, Lon-
don: Hart, Beck, 2015, p. 111 et seq. 

26 E. CANNIZZARO, Il ruolo della Corte di giustizia nella tutela dei valori dell’Unione europea, in Liber Ami-
corum Antonio Tizzano. De la Cour CECA à la Cour de l’Union: Le long parcours de la justice européenne, Tori-
no: Giappichelli, 2018, p. 159 et seq. 

27 Court of Justice, order of 20 November 2017, case C-441/17 R, Commission v. Poland (Forêt de 
Białowieża), paras 102-108 (emphasis added). 

28 Court of Justice, judgment of 27 February 2018, case C-64/16, Associação Sindical dos Juízes Portu-
gueses. 

29 M. BONELLI, M. CLAES, Judicial Serendipity: How Portuguese Judges Came to the Rescue of the Polish Judi-
ciary, in European Constitutional Law Review, 2018, p. 622 et seq. 



Rule of Law Conditionality in EU Funds: The Value of Money in the Crisis of European Values 701 

ments Commission v. Poland I30 and II31 – in which the Court found the Polish reforms of 
the judiciary incompatible with the principle of judicial independence.  

In particular, the case Commission v. Poland I, concerning the independence of the 
Polish Supreme Court, is a paradigmatic example of the increased ability of the Court of 
Justice to tackle rule of law backslidings compared to the past. Indeed, following the 
provisional measures ordered by the Vice-President of the Court according to Art. 160, 
para. 7, of the Rules of Procedure32 and then confirmed by the Court,33 Poland amend-
ed the Law on the Supreme Court on the 21st of November 2018, even before the 
Court’s ruling of June 2019. The combination of the use of the expedited procedure with 
the adoption of interim measures proved to be an effective way to react through in-
fringement proceedings to rule of law crises. 

However, this tool appears to be more suited to tackling specific EU Law violations 
than problems of a systemic nature.34 Besides, the Court can only intervene ex post and 
there are few if any instruments to react in case a State refuses to comply with the 
Court’s judgements.35 

Lastly, it should be highlighted that further developments could be expected from 
preliminary reference procedures in light of the recent ruling on the A. K. (Indépendance 
de la chambre disciplinaire de la Cour suprême) case, in which the Court emphasised na-
tional judges’ obligation of disapplying any domestic provision reserving exclusive juris-
diction to a non-independent court according to EU Law.36  

Undoubtedly, the situation looks way better than in May 2018, when the Commission 
first proposed the Rule of Law Conditionality draft regulation. Nevertheless, the proposal 
has lost none of its interest since the Commission seems committed to provide a political 

 
30 Court of Justice, judgement of 24 June 2019, case C-619/18, Commission v. Poland (Indépendance de 

la Cour suprême). 
31 Court of Justice, judgement of 5 November 2019, case C-192/18, Commission v. Poland (Indépend-

ance des juridictions de droit commun). 
32 Order of the Vice-President of the Court of 19 October 2018, case C-619/18 R, Commission v. Po-

land (Indépendance de la Cour suprême).  
33 Court of Justice, order of 17 December 2018, case C-619/18 R, Commission v. Poland (Indépendance 

de la Cour suprême). 
34 Even if some scholars already suggested a way out: K. L. SCHEPPELE, Enforcing the Basic Principles of 

EU Law through Systemic Infringement Actions, in C. CLOSA, D. KOCHENOV (eds), Reinforcing Rule of law Over-
sight in the European Union, Cambridge: Cambridge University Press, 2016, p. 105 et seq.; M. SCHMIDT, P. 
BOGDANOWICZ, The Infringement Procedure in the Rule of Law Crisis: How to Make Effective Use of Article 258 
TFEU, in Common Market Law Review, 2018, p. 1061 et seq.  

35 M. STEINBEIS, Now Let Him Enforce It, in Verfassungsblog, 1 September 2018, verfassungsblog.de. For 
a general analysis on the Union’s difficulties in terms of centralized enforcement see R. BIEBER, F. MAIANI, 
Enhancing Centralized Enforcement of EU Law: Pandora’s Toolbox?, in Common Market Law Review, 2014, p. 
1057 et seq.  

36 Court of Justice, judgement of 19 November 2019, joined cases C-585/18, C-624/18 and C-625/18, 
A. K. (Indépendance de la chambre disciplinaire de la Cour suprême).  

https://verfassungsblog.de/now-let-him-enforce-it/
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response beyond the judicial avenues. Most notably, in July 2019 the Commission called 
the European Parliament and the Council to adopt “rapidly” the proposal, even declaring 
that it has been exploring whether the impact of rule of law problems on the implementa-
tion of other EU policies requires further mechanisms beyond the proposed regulation.37 
In addition, the Commission devised a new mechanism – the “Rule of Law Review Cycle” – 
intended to strengthen the monitoring of rule of law related developments in the Mem-
ber States.38 Therefore, the Commission is still looking for new ways to improve the en-
forcement of EU values against recalcitrant Member States and to protect EU policies 
from the negative effects produced by rule of law backslidings within Europe.  

Furthermore, the Finnish Presidency of the Council publicly declared its support to the 
Rule of Law Conditionality proposal, showing its willingness to continue discussions “on es-
tablishing a well-balanced mechanism to protect the EU budget in case of rule of law defi-
ciencies”39 and devoting a section of the MFF negotiating box to the draft regulation.40  

In conclusion, the Rule of Law Conditionality proposal should be understood in light 
of the political context described above. Despite the fact that the proposal is formally 
built on the need to protect the budget, EU institutions seem reasonably more con-
cerned about defending the rule of law through the budget than the budget through the rule 
of law.  

III. Why using spending conditionality? 

In this section, I will explain what “spending conditionality” is and why the Commission 
resorted to it in order to defend the budget and, most importantly, the rule of law.  

Conditionality is not new on the European scenario, being a long-standing principle 
in the EU external dimension. One needs only think of the use of conditionality in devel-
opment cooperation and foreign trade policies,41 as well as in neighborhood42 and en-
largement43 strategies.  

 
37 Communication COM(2019) 343 final of 17 July 2019, Strengthening the rule of law within the Union. 

A blueprint for action, pp. 15-16. 
38 Ibid., pp. 9-12. 
39 Note from the Presidency to the Council of 15 July 2019, Implementation of the Strategic Agenda, 

11187/1/19, p. 4. See also the relative section on the website of the Finnish Presidency of the Council, in 
which it declares its aim “to pursue negotiations on making the receipt of EU funds conditional on the 
respect for the rule of law”, eu2019.fi.  

40 Note from the Presidency to the Council of 5 December 2019, Multiannual Financial Framework 
(MFF) 2021-2027: Negotiating box with figures, 14518/1/19, p. 8.  

41 There is an extensive literature on the so-called “human rights clauses”: see inter alia E. FIERRO, The 
EU’s Approach to Human Rights Conditionality in Practice, The Hague: Kluwer Law International, 2003; L. 
BARTELS, Human Rights Conditionality in the EU’s International Agreements, Oxford: Oxford University Press, 
2005. For a recent account see T.P. HOLTERHUS, The Legal Dimensions of Rule of Law Promotion in EU Foreign 
Policy: EU Treaty Imperatives and Rule of Law Conditionality in the Foreign Trade and Development Nexus, in 
Göettingen Journal of International Law, 2018, p. 71 et seq.  
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However, conditionality has recently experienced an impressive development also 
in the EU internal dimension and has gradually become a powerful EU internal govern-
ance tool. Indeed, although some forms of internal conditionalities already existed in 
the past,44 its remarkable expansion may be depicted as one of the most characterizing 
effects of the financial and sovereign debt crisis on the governance structure of the Eu-
ropean Union. Initially, conditionality arrangements have been employed within emer-
gency financial assistance measures (financial assistance conditionality); later on, their 
use has gone beyond the emergency governance and has been normalised, becoming 
today a key aspect of the EU budgetary framework and of the regulations governing Eu-
ropean Structural and Investment Funds (spending conditionality). 

Since the first bailouts of non-euro area countries under the Medium-Term Finan-
cial Assistance Facility (MTFA)45 and of eurozone countries pursuant to the European 
Financial Stabilisation Mechanism (EFSM),46 conditionality has been the distinctive fea-
ture of all the tools created, inside or outside the EU legal order, to provide financial as-
sistance to the Member States most affected by the economic crisis.47 The participation 
of the International Monetary Fund (IMF) in all the bailout interventions has undoubted-
ly contributed to shape this practice, conditionality being a traditional instrument of the 
IMF lending policies. The Court of Justice itself emphasised conditionality’s crucial role in 
the landmark Pringle case,48 where “strict conditionality” has been deemed to be neces-
sary for the compatibility of bailout measures under the European Stability Mechanism 

 
42 The European Neighbourhood Policy, launched in 2004, was reviewed in 2015: Joint Communica-

tion JOIN(2015) 50 final of 18 November 2015 from the Commission to the European Parliament, the 
Council, the European Economic and Social Committee and the Committee of the Regions, Review of the 
European Neighbourhood Policy. 

43 On Membership Conditionality see K.E. SMITH, The Evolution and Application of EU Membership Con-
ditionality, in M. CREMONA (ed.), The Enlargement of the European Union, Oxford: Oxford University Press, 
2003, p. 105 et seq.; C. HILLION, The Copenhagen Criteria and Their Progeny, in C. HILLION (ed.), EU Enlarge-
ment: A Legal Approach, Oxford, Portland: Hart, 2004; D. KOCHENOV, EU Enlargement and the Failure of Condi-
tionality, Alphen aan Den Rijn: Kluwer Law International, 2008.  

44 Art. 7 TEU may be actually depicted as a form of value-based conditionality. Another example is of-
fered by the former macro-economic conditionality attached to the Cohesion Fund: see Protocol on eco-
nomic and social cohesion annexed to the Treaty on European Union, signed at Maastricht on 7 February 
1992; Council Regulation (EC) 1164/94 of 16 May 1994 establishing a Cohesion Fund, Art. 6.  

45 Council Regulation (EC) 332/2002 of 18 February 2002 establishing a facility providing medium-
term financial assistance for Member States’ balances of payments. 

46 Council Regulation (EU) 407/2010 of 11 May 2010 establishing a European financial stabilisation 
mechanism. The EFSM’s legal basis in the Treaties is Art. 122, para. 2, TFEU.  

47 M. IOANNIDIS, EU Financial Assistance Conditionality after “Two Pack”, in Zeitschrift für ausländisches 
öffentliches Recht und Völkerrecht, 2014, p. 61 et seq. 

48 Court of Justice, judgment of 27 November 2012, case C-370/12, Pringle. 
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(ESM) with Art. 125 TFEU.49 A significant reference to conditionality is today provided 
also in EU primary law, following the amendment of Art. 136 TFEU50 adopted by the Eu-
ropean Council in 2011.51 Furthermore, it is worth noting that the European Central 
Bank has developed an influential implicit and explicit conditionality policy in the context 
of the crisis’ management.52 

As regards spending conditionality, the Commission supported its extension in 
2010 with the main purposes of providing “fair, timely and effective incentives for com-
pliance with the Stability and Growth Pact rules”53 and making the management of EU 
funds more effective and results-oriented.54 The idea was then transposed in a com-
prehensive manner into the proposals for the 2014-2020 financial period and repre-
sents today a cornerstone of the current budgetary framework55 – especially in the 
Common Provisions Regulation (CPR) on ESI Funds,56 but also in the budgetary regula-
tions related to other EU policies.57 To give an idea of the huge expansion of spending 

 
49 Ibid., paras 129-147. See B. DE WITTE, T. BEUKERS, The Court of Justice Approves the Creation of the Eu-

ropean Stability Mechanism Outside the EU Legal Order: Pringle, in Common Market Law Review, 2013, p. 805 
et seq. 

50 Currently, Art. 136, para. 3, TFEU reads as follows: “The Member States whose currency is the euro 
may establish a stability mechanism to be activated if indispensable to safeguard the stability of the euro 
area as a whole. The granting of any required financial assistance under the mechanism will be made 
subject to strict conditionality” (emphasis added). 

51 European Council Decision 2011/199/EU of 25 March 2011 amending Article 136 of the Treaty on 
the Functioning of the European Union with regard to a stability mechanism for Member States whose 
currency is the euro. 

52 A. VITERBO, Legal and Accountability Issues Arising from the ECB’s Conditionality, in European Papers, 
Vol. 1, 2016, No 2, www.europeanpapers.eu, p. 501 et seq. 

53 Communication COM(2010) 250 final of 12 May 2010 from the Commission, Reinforcing economic 
policy coordination, p. 5. 

54 Commission, Investing in Europe’s future, Fifth report on economic, social and territorial cohesion, 
2010, pp. 25-27. 

55 For a detailed analysis of spending conditionality in the 2014-2020 financial period see V. VIȚĂ, Re-
visiting the Dominant Discourse on Conditionality in the EU: The Case of EU Spending Conditionality, in Cam-
bridge Yearbook of European Legal Studies, 2017, p. 116 et seq. 

56 Regulation (EU) 1303/2013 of the European Parliament and of the Council of 17 December 2013 
laying down common provisions on the European Regional Development Fund, the European Social 
Fund, the Cohesion Fund, the European Agricultural Fund for Rural Development and the European Mari-
time and Fisheries Fund and laying down general provisions on the European Regional Development 
Fund, the European Social Fund, the Cohesion Fund and the European Maritime and Fisheries Fund and 
repealing Council Regulation (EC) No 1083/2006. 

57 For instance, see the “green conditionality” attached to Agricultural Funds (Arts 43-47 of the Regu-
lation (EU) 1307/2013 of the European Parliament and of the Council of 17 December 2013 establishing 
rules for direct payments to farmers under support schemes within the framework of the common agri-
cultural policy and repealing Council Regulation (EC) No 637/2008 and Council Regulation (EC) No 
73/2009) or the “human rights conditionality” included in Home Affairs funds (Art. 3, para. 4, of the Regu-
lation (EU) 515/2014 of the European Parliament and of the Council of 16 April 2014 establishing, as part 
of the Internal Security Fund, the instrument for financial support for external borders and visa and re-

 

http://www.europeanpapers.eu/en/e-journal/legal-and-accountability-issues-arising-ecb-conditionality
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conditionality in the 2014-2020 financial period, suffice it to say that over 75 per cent of 
the EU budget is currently covered by some kind of conditionality arrangements.58 A 
glance at the package of proposals for the next Multiannual Financial Framework pre-
sented by the Commission in May 2018 further confirms that this trend is not going to 
change in the near future.59  

Generally speaking, spending conditionality is a mechanism that links the dis-
bursement of EU funds to the fulfilment of conditions aimed at pursuing horizontal pol-
icy goals. In other words, it exploits the potential of the budget as a tool to exercise lev-
erage on the Member States’ behaviour in order to encourage their convergence to-
wards the policy objectives defined by the Union.  

Rule of Law Conditionality, as envisaged in the Commission’s proposal, would be a 
form of negative and ex post spending conditionality. Indeed, it would entail a negative 
and ex post reaction (e.g. suspension or reduction of EU Funds) should a Member State 
present generalised rule of law deficiencies that affect or risk affecting the principles of 
sound financial management or the protection of the Union’s financial interests.  

In my view, three main reasons lie at the roots of the Commission’s choice to resort 
to spending conditionality. 

Firstly, spending conditionality appears to be the easiest way to defend the budget, 
as it allows the Union to strictly control and eventually prevent the States affected by 
generalised rule of law deficiencies from using EU funds when there is a threat to the 
principle of sound financial management or to the Union’s financial interests. With this 
in mind, Rule of Law Conditionality would primarily serve a precautionary function, 
avoiding the risk of financial loss caused, for instance, by a non-independent judicial re-
view on EU funded operations.  

Secondly, during the current financial period spending conditionality has shown 
good results in terms of compliance.60 This is particularly true for ex ante conditionali-
ties: according to the Commission, “around 75% of all applicable ex ante conditionalities 
were fulfilled at the time of adoption of ESI Fund programmes”, while “for the non-
fulfilled ones, over 800 distinct action plans were included in the programmes”.61 This 
could have been prompted the Commission to make use of this tool to achieve analo-

 
pealing Decision No 574/2007/EC, in combination with Art. 47 of the Regulation (EU) 514/2014 of the Eu-
ropean Parliament and of the Council of 16 April 2014, laying down general provisions on the Asylum, 
Migration and Integration Fund and on the instrument for financial support for police cooperation, pre-
venting and combating crime, and crisis management). 

58 V. VIȚĂ, Revisiting the Dominant Discourse on Conditionality, cit., p. 124. 
59 For an overview on conditionality in the proposals for the financial period 2021-2027 see V. VIT ̦A ̆, 

Research for REGI Committee – Conditionalities in Cohesion Policy, European Parliament, Policy Department 
for Structural and Cohesion Policies, 2018. 

60 V. VIȚĂ, Revisiting the Dominant Discourse on Conditionality, cit., p. 139. 
61 Commission, My Region, My Europe, Our Future, Seventh report on economic, social and territorial 

cohesion, 2017, p. 179. 
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gous results in terms of rule of law compliance. From a more general point of view, EU 
recent practice highlights an increasing use of spending conditionality as an instrument 
of “centralised enforcement” in those areas where the traditional trust on “decentral-
ised enforcement” is no longer perceived as sufficient to secure EU Law compliance.62 
As an example, one needs only think of the enforcement of the European Monetary Un-
ion (EMU) normative framework. Indeed, alongside the EMU sanctions toolbox, since 
the early nineties a macro-economic conditionality has been attached to the Cohesion 
Fund63 and it now covers all ESI Funds thanks to the 2014-2020 reform of the CPR.64  

Thirdly, constitutional crises concretely arose in some of the Member States that 
have traditionally benefited the most from EU Funds.65 Therefore, “going for the wal-
let”66 appears to be a persuasive way to “encourage” these countries to maintain ad-
herence to the European values. It is unrealistic to think that the Commission has not 
taken into account this practical consideration before developing the proposal. Still, this 
element underpins one of the main concerns related to Rule of Law Conditionality, and 
to spending conditionality in general, that is the fear that equal treatment between 
Member States will not be ensured. Inevitably, the EU budget being largely aimed to-
wards redistribution, spending conditionality has a higher impact on the poorest re-
gions and, if not carefully used, could be “poison for the continent”, as stressed also by 
Jean-Claude Juncker.67  

Actually, some authors68 argue that it would already be possible, under the current 
CPR, to suspend the flow of funds in case of rule of law deficiencies inside a Member 
State. They came to this conclusion by reading Art. 142, para. 1, let. a), CPR69 in the light 

 
62 R. BIEBER, F. MAIANI, Enhancing Centralized Enforcement of EU Law, cit. 
63 Protocol on economic and social cohesion annexed to the Treaty on European Union, signed at 

Maastricht on 7 February 1992; Council Regulation (EC) 1164/94 of 16 May 1994 establishing a Cohesion 
Fund, Art. 6.  

64 Arts 23-24 of Regulation (EU) 1303/2013, cit. For an overview on macroeconomic conditionality in 
cohesion policy, let me refer to M. FISICARO, Condizionalità macroeconomica e politica di coesione: la solidari-
età europea alla prova dei vincoli economico-finanziari, in Rivista Giuridica del Mezzogiorno, 2019, p. 413 et 
seq. and the references made therein. 

65 For the 2014-2020 period, see the operating budgetary balance between EU expenditure and rev-
enue by country: ec.europa.eu.  

66 F. HEINEMANN, Going for the Wallet? Rule of Law Conditionality in the Next EU Multiannual Financial 
Framework, in Intereconomics, 2018, p. 297 et seq. 

67 J.-C. JUNCKER, German Plan to Link Funds and Rules Would Be ‘Poison’, in Politico, 1 June 2017, 
www.politico.eu. 

68 I. BUTLER, Two Proposals to Promote and Protect European Values Through the Multiannual Financial 
Framework: Conditionality of EU Funds and a Financial Instrument to Support NGOs, Civil Liberties Union for 
Europe, in Liberties, March 2018, www.liberties.eu; R. D. KELEMEN, K. L. SCHEPPELE, How to Stop Funding Autoc-
racy in the EU, cit. 

69 Art. 142 of Regulation 1303/2013, cit.: “1. All or part of the interim payments at the level of priori-
ties or operational programmes may be suspended by the Commission if one or more of the following 
conditions are met: a) there is a serious deficiency in the effective functioning of the management and 

 

http://ec.europa.eu/budget/graphs/revenue_expediture.html
https://www.politico.eu/article/juncker-german-plan-to-link-funds-and-rules-would-be-poison/
https://www.liberties.eu/en/news/european-vaues-fund-two-proposals-mff/14471
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of Art. 47 of the Charter of Fundamental Rights of the European Union and of the case-
law of the Court of Justice.70 However, I find it difficult to endorse this position, because 
it looks overstretching the relevant CPR provision and Court’s ruling.71 Even admitting 
the feasibility of this interpretation, the Commission’s choice to put forward a specific 
proposal in this respect and to stimulate a discussion in the Council and, most im-
portantly, in the European Parliament seems appropriate in light of the legal and politi-
cal implications stemming from the use of a budgetary conditionality related to the rule 
of law in the context of the European constitutional crisis. 

IV. Scheme of the proposal 

Before focusing on the problematic issues arising from the Commission’s proposal, it is 
essential to briefly explain how the mechanism would work. Thus, I will describe the 
substantive requirements to activate the mechanism (Art. 3), the content of the measures 
that may be adopted (Art. 4), and the procedure outlined by the Commission (Art. 5). For 
the sake of clarity, this section will be limited to the explanation of the Commission’s 
proposal, while the relevant European Parliament’s amendments will come into consid-
eration in the next sections.  

Starting from the substantive requirements to trigger the mechanism, Art. 3 of the Pro-
posal reads as follows: “Appropriate measures shall be taken where a generalised deficien-
cy as regards the rule of law in a Member State affects or risks affecting the principles of 
sound financial management or the protection of the financial interests of the Union”. 

Therefore, as anticipated, a “generalised deficiency as regards the rule of law” is not 
sufficient in itself to trigger the mechanism, being necessary to show a concrete or po-
tential link (“affects” or “risks affecting”) with the need to protect the budget. This is in 
line with the genuine nature of spending conditionality, that can be used to pursue hor-
izontal policy objectives, but needs to maintain a sufficiently direct link with spending. 

 
control system of the operational programme, which has put at risk the Union contribution to the opera-
tional programme and for which corrective measures have not been taken. […]”. 

70 Court of Justice, judgement of 17 September 2014, case C-562/12, Liivima Lihaveis.  
71 Art. 142, para. 1, let. a), CPR refers to a very specific factual situation, that is the existence of “a serious 

deficiency in the effective functioning of the management and control system of the operational programme”, 
that is the complex administrative system envisaged at the national level according to Arts 72-74 CPR. The 
Court’s judgement on Liivima does not deal with conditionalities and it is related to the previous financial 
period (2007-2013). The case concerned a provision, contained in a programme manual adopted by a moni-
toring committee in the context of the 2007-2013 operational programme established by Latvia and Estonia, 
that precluded to appeal before a national court the decision of that monitoring committee rejecting an ap-
plication for aid. In its ruling, the Court held such provision to be incompatible with Art. 47 of the Charter 
(Liivima, cit., paras 57-76). However, it is not evident from the reading of Art. 142 CPR in light of Liivima that 
deficiencies in the functioning of the judiciary could be considered equivalent, technically speaking, to defi-
ciencies in the management and control system related to the use of EU funds. 
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Pursuant to the general definition outlined in Art. 2, let. b), a “generalised deficiency 
as regards the rule of law” is “a widespread or recurrent practice or omission, or meas-
ure by public authorities which affects the rule of law”. This definition should then be 
read in combination with Art. 2, let. a) – which attempts to clarify the “essentially con-
tested concept”72 of “rule of law”73 – and Art. 3 of the Proposal – which provides a non-
exhaustive list of possible deficiencies that can affect the Union’s financial interests74 
and some examples of generalised rule of law deficiencies.75  

As regards the content of the “appropriate measures”, it differs on the basis of the 
method of implementation of the budget (direct, indirect or shared management), but it 
basically consists in the reduction or suspension of commitments or payments related 
to EU Funds. Importantly, Art. 4, para. 2, establishes that the imposition of the 
measures shall not exempt Member States from implementing the programmes and 
making payments to the final recipients or beneficiaries. 

Turning to the criteria to be followed for the determination of the specific measures, 
Art. 4, para. 3, states that the measures shall be “proportionate to the nature, gravity and 
scope of the generalised deficiency as regards the rule of law”, and shall, “insofar as possi-
ble, target the Union actions affected or potentially affected by that deficiency”. 

The Commission’s proposal provides for a swift and easy procedure to adopt the 
above-mentioned measures. The main actors are the Commission and the Council, 
while the European Parliament only needs to be informed by the Commission of any 
measure proposed or adopted. 

 
72 J. WALDRON, Is the Rule of Law an Essentially Contested Concept?, in Law and Philosophy, 2002, p. 137 

et seq. 
73 Art. 2, let. a), of the Proposal for a Regulation COM(2018)324, cit.: “'the rule of law' refers to the Un-

ion value enshrined in Article 2 of the Treaty on European Union which includes the principles of legality, 
implying a transparent, accountable, democratic and pluralistic process for enacting laws; legal certainty; 
prohibition of arbitrariness of the executive powers; effective judicial protection by independent courts, 
including of fundamental rights; separation of powers and equality before the law”.  

74 Art. 3, para. 1, of the Proposal for a Regulation COM(2018)324, cit., that refers to generalised rule of 
law deficiencies affecting, in particular: a) the proper functioning of the authorities implementing the Union 
budget; b) the proper functioning of investigation and public prosecution services in relation to fraud, cor-
ruption or other breaches of Union law relating to the implementation of the Union budget; c) the effective 
judicial review by independent courts of actions or omissions by the authorities referred to in points a) and 
b); d) the prevention and sanctioning of fraud, corruption or other breaches of Union law relating to the im-
plementation of the Union budget; e) the recovery of funds unduly paid; f) the effective and timely coopera-
tion with the European Anti-fraud office and with the European Public Prosecutor’s Office. 

75 Art. 3, para. 2, of the Proposal for a Regulation COM(2018)324, cit.: “a) endangering the independence 
of the judiciary; b) failing to prevent, correct and sanction arbitrary or unlawful decisions by public authori-
ties, including by law enforcement authorities, withholding financial and human resources affecting their 
proper functioning or failing to ensure the absence of conflicts of interests; c) limiting the availability and 
effectiveness of legal remedies, including through restrictive procedural rules, lack of implementation of 
judgments, or limiting the effective investigation, prosecution or sanctioning of breaches of law”. 
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The procedure outlined in Art. 5 is composed of four different stages: notification; 
dialogue; proposal; adoption. 

Where the Commission – taken into account “all relevant information” – finds it has 
“reasonable grounds” to believe that a generalised rule of law deficiency in a Member 
State affects or risks affecting the Union’s budget, it shall send a written notification to 
that Member State, which can make observations and may propose the adoption of 
remedial measures within a time limit specified by the Commission.  

At the end of the dialogue stage, if the Commission decides that a generalised rule 
of law deficiency is established, it “shall” submit a proposal for an implementing act on 
the “appropriate measures” to the Council. The text of the draft regulation therefore 
suggests that the Commission enjoys a margin of discretion in assessing whether a 
generalised rule of law deficiency is established; while, if this is the case, it is obliged to 
make a proposal.  

When a proposal for an implementing act on the appropriate measures is submit-
ted, the decision would be deemed to have been adopted, unless the Council rejects the 
proposal within one month by qualified majority (so-called “reversed qualified majori-
ty”). The Council could also amend the proposal, acting by a qualified majority. If the 
Member State submits to the Commission evidence to show that the generalised rule of 
law deficiency has been remedied or has ceased to exist, the measures may be lifted 
following the same procedure. 

Apparently, the proposed mechanism would allow the EU to act with greater ease in 
relation to rule of law backslidings affecting the budget than in the past. This is due, in 
particular, to the Commission’s choice to resort to reversed qualified majority. Notably, 
this voting mechanism has been spreading in the EMU normative framework since the 
outbreak of the crisis – especially following the so-called Six-Pack and Two-Pack76 – in 
order to make the implementation of the relative rules and procedures quasi-
automatic.77 For the same reason, reversed qualified majority has also been employed 
in Art. 23, para. 10, CPR with regard to the corrective arm of the macro-economic condi-
tionality attached to ESI Funds. Nevertheless, it has to be stressed that, despite the ap-
peal to reversed qualified majority, neither EMU sanctions nor macro-economic condi-
tionality have ever been effectively applied. Macro-economic conditionality has been ac-
tually triggered once against Hungary, but the suspension of the commitments related 
to the Cohesion Fund has never produced effects because the Council lifted the 

 
76 Art. 1, paras 9 and 13, of the Regulation (EU) 1175/2011 amending Council Regulation (EC) 1466/97 

on the strengthening of the surveillance of budgetary positions and the surveillance and coordination of 
economic policies; Art. 10 of the Regulation (EU) 1176/2011 on the prevention and correction of macroe-
conomic imbalances; Art. 14 of the Regulation (EU) 472/2013 on the strengthening of economic and 
budgetary surveillance of Member States in the euro area experiencing or threatened with serious diffi-
culties with respect to their financial stability. 

77 See European Central Bank, Reinforcing Economic Governance in the Euro Area, 10 June 2010, p. 5. 
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measures before their entry into force.78 Besides, it has been shown that even if the de-
cision was formally linked to the failure to address excessive deficits, it was – at least al-
so – an attempt to use conditionality as a means of exerting pressure on Hungarian au-
thorities after the entry into force of the new Constitution.79  

Thus, until now, practice has not offered reasonable elements to conclude that re-
versed qualified majority could effectively make the application of sanctions quasi-
automatic. This voting mechanism, to a certain extent, shifts the political decision from 
the Council to the Commission, but there are reasons to believe that this move has not 
helped depoliticise the enforcement of sanctions. 

V. Addressing the legal shortcomings of the proposal 

The idea of linking the budget to the respect of values, if carefully framed, sounds rea-
sonable. However, paradoxically, the proposal itself poses some rule of law issues that 
need to be addressed. Firstly, it has to be investigated if, and to what extent, the EU ac-
tually owns competence to provide for a Rule of Law Conditionality in EU Funds, that is 
if the proposal is in accordance with the principle of conferral established in Art. 5 TEU 
(see infra, section V.1). Secondly, the proposal entrusts the Commission with a wide dis-
cretionary power, that raises questions about its compatibility with the long-standing 
EU fundamental principle of legal certainty,80 as well as with the principles of transpar-
ency and non-arbitrariness of the executive power (see infra, section V.2). 

In this context, the Commission has to deal with the unclear limits outlined in the Trea-
ties for the enforcement of values and has been moving in a largely unchartered territory 
where the boundary between what is compatible or not with the Treaties is very thin.  

Addressing the rule of law limits of the proposal is crucial at least for two reasons. 
On one hand, the Union being a “community based on the rule of law”81 means that it 
shall respect the rule of law in its action. It is hardly conceivable that the Union could 
effectively pretend respect of the rule of law by the Member States, while at the same 
time acting outside its legal limits. On the other, it has already been stressed that one of 

 
78 On 13 March 2012, the Council adopted the implementing decision suspending commitments 

from the Cohesion Fund for Hungary with effect from 1 January 2013. Just three months later, on 22 June 
2012, the Council adopted the implementing decision lifting the suspension of commitments from the 
Cohesion Fund for Hungary. 

79 Editorial comments, Hungary’s New Constitutional Order and “European unity”, in Common Market 
Law Review, 2012, pp. 879-880; F. CASOLARI, Respect for the Rule of Law in a Time of Economic and Financial 
Crisis: the Role of Regional International Organizations in the Hungarian Affaire, in Italian Yearbook of Interna-
tional Law, 2013, p. 234.  

80 Court of Justice, judgment of 22 March 1961, joined cases C-42/59 and C-49/59, SNUPAT v. High Au-
thority; judgment of 9 July 1981, case C-169/80, Gondrand and Garancini, para. 17; judgment of 14 April 
2005, case C-110/03, Belgium v. Commission, para. 30. 

81 See, famously, Court of Justice, judgment of 23 April 1986, case C-294/83, Les Verts v. Parliament, 
para. 23. 
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the main concerns related to the proposal is that it could become a vehicle of discrimi-
nation and further divisions between Member States, exacerbating the political conflict 
between Western and Eastern Europe. Ensuring legal certainty and limiting the Com-
mission’s discretionary power looks therefore essential in order to make the enforce-
ment procedure more transparent and accountable, so as to guarantee equal treat-
ment between Member States. 

v.1. Is the proposal compatible with the principle of conferral? 

At the outset, the proposal once again poses the issue of the Union’s competence to 
provide for new tools to defend EU values beyond the one specifically established in the 
Treaties, namely Art. 7 TEU.  

Notably, the problem already arose following the Commission’s launch of the Rule of 
Law Framework in 2014. In that occasion, the Council Legal Service issued an opinion, stat-
ing that the new mechanism was not compatible with the principle of conferral.82 Basically, 
the Council Legal Service contended that Art. 7 TEU is the only procedure according to 
which the Union can address rule of law shortcomings inside Member States and that, as a 
consequence, “there is no legal basis in the Treaties empowering the institutions to create 
a new supervision mechanism of the respect of the rule of law by the Member States […] 
neither to amend, modify or supplement the procedure laid down in this Article”.83  

The Opinion has been strongly criticised by scholars, arguing that since the Com-
mission is entitled to trigger Art. 7 TEU, it owns an implicit power to investigate any po-
tential risk of a serious breach of EU values.84  

However, the question has lost relevance since the Commission actually used the 
Rule of Law Framework to address the Polish case and no opposition came either from 
Poland or from the Council.85 

 
82 Opinion of 27 May 2014 of the Legal Service of the Council, doc. 10296/14. 
83 Ibid., para. 24.  
84 D. KOCHENOV, L. PECH, Monitoring and Enforcement of the Rule of Law in the EU: Rhetoric and Reality, in 

European Constitutional Law Review, 2015, p. 512 et seq. For the same argument see R. BARATTA, Rule of Law 
‘Dialogues’ Within the EU: A Legal Assessment, in Hague Journal on the Rule of Law, 2016, p. 357 et seq.; L. 
BESSELINK, The Bite, the Bark and the Howl: Article 7 TEU and the Rule of Law Initiatives, in A. JAKAB, D. KOCHENOV 
(eds), The Enforcement of EU Law and Values: Ensuring Member States’ Compliance, Oxford: Oxford University 
Press, 2017, p. 128 et seq. Contra N. LAZZERINI, Less is more? Qualche rilievo sulla legittimità e sul merito delle 
recenti iniziative delle istituzioni europee in materia di salvaguardia dei valori fondanti dell’Unione, in Rivista di 
Diritto Internazionale, 2016, p. 514 et seq.; G. DI FEDERICO, The Protection and Promotion of the Rule of Law in 
the European Union: State of the Art, Criticalities and Future Perspectives, in The Turkish Yearbook of Interna-
tional Relations, 2015, p. 1 et seq. 

85 As is known, in the aftermath of the Opinion, the Council launched a purely intergovernmental 
“Dialogue” mechanism on the rule of law (See C. CLOSA, Reinforcing EU Monitoring of the Rule of Law: Norma-
tive Arguments, Institutional Proposals and the Procedural Limitations, in C. CLOSA, D. KOCHENOV (eds), Rein-
forcing Rule of Law Oversight in the European Union, cit., p. 15 et seq.), but then there was no opposition to 
the Commission’s choice to trigger the Rule of Law Framework vis-à-vis Poland.  
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The Rule of Law Conditionality proposal raised the issue again. The proposed 
mechanism, by means of secondary law, would indeed provide for an attractive alterna-
tive to Art. 7 TEU to be included in the Union’s rule of law toolbox.  

The Council Legal Service has dealt with this matter by issuing a non-public opinion,86 
in which it apparently considered the proposal incompatible with Art. 7 TEU.87 This comes 
as no surprise in light of the position expressed by the Council Legal Service on the Rule of 
Law Framework. Indeed, according to that view, “respect for the rule of law by the Mem-
ber States cannot be, under the Treaties, the subject matter of an action by the institu-
tions of the Union irrespective of the existence of a specific material competence to frame 
this action, with the sole exception of the procedure described at Article 7 TEU”.88  

In this light, it is not far-fetched to consider Rule of Law Conditionality as a form of 
suspension of “certain of the rights deriving from the application of the Treaties” under 
the terms of Art. 7, para. 3, TEU, since secondary law is the application of the Treaties. 
To this extent, the mechanism would be a way to bypass the strict substantive and pro-
cedural requirements provided by Art. 7 TEU to impose sanctions against Member 
States infringing EU values. This is the reason why some authors deemed it to be hardly 
reconcilable with EU primary law.89 

Furthermore, it is at least doubtful that a strong counter-argument could stem from 
the combined provisions of Art. 311, para. 1, TFEU and Art. 3, para. 1, TEU, according to 
which “the Union shall provide itself with the means necessary to attain its objectives”, 
and so also the promotion of its values.90 No doubts that the Union can and should use 
its budget to pursue its founding objectives, but within the limits imposed by the princi-
ple of conferral. Indeed, the existence of a general objective does not necessarily imply 
the existence of a competence. In the case at hand, this is further confirmed by the Dec-
laration no. 41 annexed to the Treaties, stating that even an action based on Art. 352 
TFEU cannot be aimed to pursue only the objectives set out in Art. 3, para. 1, TEU.91 

 
86 Opinion of 25 October 2018 of the Legal Service of the Council, doc. 13593/18. The Council has 

been sued before the General Court for the full-disclosure of the Council Legal Service Opinion: see Gen-
eral Court, case T-252/19, Pech v. Council, pending. 

87 The Polish government, in response to the reflection period on the rule of law launched by the 
Commission last April, makes explicit reference to the Council Legal Service’s Opinion in order to support 
the proposal’s incompatibility with Art. 7 TEU: ec.europa.eu. In addition, some scholars have already 
commented the Opinion: K.L. SCHEPPELE, L. PECH, R.D. KELEMEN, Never Missing an Opportunity to Miss an Op-
portunity: The Council Legal Service Opinion on the Commission’s EU Budget-Related Rule of Law mechanism, in 
Verfassungsblog, 12 November 2018, verfassungsblog.de. 

88 Opinion of the Legal Service of the Council, cit., para. 17. 
89 M. J. RANGEL DE MESQUITA, European Union values, Rule of Law and the Multiannual Financial Framework 

2021-2027: The Commission’s Proposal to Protect the EU Budget Against Threats to the Rule of Law, in ERA Fo-
rum, 2018, p. 287 et seq. 

90 For this argument see V. VIȚĂ, Conditionalities in Cohesion Policy, cit., pp. 53-54.  
91 Declaration no. 41 on Article 352 of the Treaty on the Functioning of the European Union. 

https://ec.europa.eu/info/publications/stakeholder-contributions_en
https://verfassungsblog.de/never-missing-an-opportunity-to-miss-an-opportunity-the-council-legal-service-opinion-on-the-commissions-eu-budget-related-rule-of-law-mechanism/
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However, the Commission has shown to be well aware of the problem, and it there-
fore chose the proposal’s legal basis in an accurate manner. In particular, the Commission 
founded its proposal on Art. 322, para. 1, let. a), TFEU which empowers the European Par-
liament and the Council, acting in accordance with the ordinary legislative procedure, to 
adopt by means of regulations “the financial rules which determine in particular the pro-
cedure to be adopted for establishing and implementing the budget and for presenting and 
auditing accounts”.92 This provision allows the Commission to circumvent the problem by 
focusing on the protection of the budget and, accordingly, framing the proposal on the 
link between the existence of generalised deficiencies as regards the rule of law in a 
Member State and the need to protect the Union’s financial interests. 

In my view the solution is convincing, but it does not come without a price. Using 
Art. 322, para. 1, let. a), TFEU as legal basis means that a sufficiently direct link with 
spending shall be ensured. It would therefore be desirable to improve the drafting of 
the proposal with regard to both the substantive requirements and the content of the 
measures to be adopted in order to strengthen this link.  

Concerning the substantive requirements, I generally agree with Viorica Viță in stating 
that the broad conditions required to trigger the mechanism (Art. 3) should be replaced 
with a “set of clear, precise, objective and sufficiently shared rule of law grounds, with a 
sufficiently direct link to EU spending” (e.g. independent, impartial and effective judicial 
review of EU funded operations).93 

Turning to the content of the measures, Art. 4, para. 3, of the proposal establishes that 
they shall be “proportionate to the nature, gravity and scope of the generalised deficiency as 
regards the rule of law”, and shall, “insofar as possible, target the Union actions affected or 
potentially affected by that deficiency”. This provision looks barely coherent with the aim 
of protecting the budget and paves the way for the use of Rule of Law Conditionality as a 
pure sanctioning mechanism to be activated in case of breach of the rule of law. On one 
hand, the guiding parameter for the choice of the measures should not be the nature, 
gravity and scope of the rule of law deficiency in itself, but rather the effects of the rule of 
law deficiency on the financial interests of the Union.94 On the other, the expression “inso-
far as possible” opens the door to the application of measures even in cases where those 
measures would not help protect the budget, and therefore acting as pure sanctions for 
the existence of a generalised rule of law deficiency.  

Apart from that, and even more importantly, the lack of a sufficiently direct link would 
entail the risk of an ex post judicial review of the measures adopted. Indeed, in case the 

 
92 Emphasis added. 
93 V. VIȚĂ, Conditionalities in Cohesion Policy, cit., p. 56. 
94 This point has been stressed also by the Court of Auditors, which stated that “proportionality 

should be ensured by taking into account the seriousness of the situation, its duration, its recurrence, the 
intention and the degree of cooperation of the Member State and the effects of the generalised deficien-
cy on the respective EU funds” (ECA Opinion 1/2018, para. 20). 
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Commission fails to prove a significant link, the relative acts would likely be subjected to 
the scrutiny of the Court of Justice,95 and eventually annulled for excès de pouvoir.  

Thus, the use of Art. 322, para. 1, let. a), TFEU as legal basis arguably shifts the prob-
lem from the competence to the legality of the exercise of powers, the Commission being 
called to prove in the particular case the existence of a sufficiently direct link between the 
generalised rule of law deficiency in the Member State and the financial interests of the 
Union, as well as between the measures adopted and the need to protect the budget. 
Therefore, the Court of Justice would inevitably play a crucial role, and much would de-
pend on how the Court would deal with cases of potential link between the generalised 
rule of law deficiency in a Member State and the need to protect the budget. 

v.2. The Commission’s excessive discretionary power: a challenge to the 
rule of law? 

The second rule of law issue raised by the proposal is that of the nearly unlimited discre-
tionary power that the Commission has reserved for itself, with consequent shortcomings 
in terms of legal certainty, transparency and non-arbitrariness. Indeed, the criteria for 
some crucial decisions, such as the initiation of the procedure and the Commission’s qual-
itative assessment, are not clearly defined; besides, reversed qualified majority voting 
makes the Council’s rejection or amendment quite difficult. The Court of Auditors clearly 
highlighted the problem and made several recommendations in this regard, some of 
which have been followed by the European Parliament in its first reading position. 

At the outset, it is not clear what a “generalised deficiency as regards the rule of 
law” is. As already noted (see supra, sections III and V.1), the proposal weaves a very 
broad general definition96 with some generic examples,97 and is vaguely drafted on the 
substantive requirements needed for the mechanism to be activated.  

No further indication derives from a systematic interpretation since the Commis-
sion has apparently renounced to create a clear link with the existing rule of law 
toolbox. Indeed, the expression “generalised deficiency as regards the rule of law” is dif-
ferent from both the “systemic threat to the rule of law” required to activate the 2014 
Rule of Law Framework and the “clear risk of a serious breach” or the “existence of a se-
rious and persistent breach” needed to trigger Art. 7 TEU. Thus, the relationship be-
tween the different mechanisms is far from evident. It is known that, according to the 
Commission, a “systemic threat to the rule of law” is meant to be something less than a 
“clear risk of a serious breach”. However, it is unclear whether a “generalised deficiency” 

 
95 E.g. the necessity of a “sufficiently direct link” has been highlighted in General Court, judgment of 

19 April 2013, joined cases T-99/09 and T-308/09, Italy v. Commission, paras 50-53. 
96 Proposal for a regulation COM(2018)324, Art. 2, let. b): “a widespread or recurrent practice or 

omission, or measure by public authorities which affects the rule of law”. 
97 Ibid., Art. 3, para. 2. 
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is considered to be more or less than a “systemic threat” or a “clear risk of a serious 
breach”. The definition given by the Commission is hardly of help in this regard, raising 
therefore not only an issue of legal certainty, but also one of consistency.98 

Moreover, the Court of Auditors suggested to clarify criteria and sources of guidance 
for the Commission’s qualitative assessment in order to “improve the transparency, 
traceability and auditability of the proposed mechanism as well as legal certainty and non-
arbitrariness of the executive powers proposed to be conferred to the Commission”.99  

Actually, the proposal already provides for some guidance sources. According to 
Art. 5, para. 2, the Commission may take into account “all relevant information, includ-
ing decisions of the Court of Justice of the European Union, reports of the Court of Audi-
tors, and conclusions and recommendations of relevant international organisations”.100 
Among these, the reference to the Court of Justice’s decisions is extremely helpful if we 
look at the recent efforts shown by the Court in defining, inter alia, the principle of judi-
cial independence.101 

However, the transparency of the proposed mechanism would undoubtedly benefit 
from a more specific articulation of the “relevant information” the Commission may 
take into account. In this context, the recourse to rule of law indicators on the model of 
the Venice Commission’s Rule of Law Checklist102 could be considered. Other possible 
guidance sources are chapters 23 and 24 applicable to EU accession negotiations103 and 
the criteria adopted in the framework of the Cooperation and Verification Mechanism 
(CVM) on Bulgaria and Romania.104 

Likewise, the problems highlighted above reflect on the lifting of measures as well: 
if it is unclear when a generalised rule of law deficiency arises, it is also hard to assess 
when it has been remedied or has ceased to exist.  

Besides, as the Court of Auditors stressed, while the proposal sets strict deadlines 
for the Member State concerned and for the Council, there are no precise deadlines for 
the Commission. Even if the Commission has in any case the obligation to act within a 

 
98 For this argument see also V. VIȚĂ, Conditionalities in Cohesion Policy, cit., p. 55. 
99 ECA Opinion 1/2018, para. 19. 
100 Art. 5, para. 2, of the Proposal for a regulation COM(2018)324, cit. 
101 Court of Justice, judgement of 19 September 2006, case C-506/04, Wilson; judgement of 7 Febru-

ary 2019, case C-49/18, Escribano Vindel; Commission v. Poland (Indépendance des juridictions de droit com-
mun), cit.; Associação Sindical dos Juízes Portugueses, cit.; LM, cit.;. On the evolution of the principle of judi-
cial independence in the recent Court’s case-law see C. CINNIRELLA, Lo statuto di indipendenza del giudice 
nazionale al vaglio della Corte di Giustizia, in Ianus, 2019, forthcoming. 

102 European Commission for Democracy through Law, Rule of Law Checklist, CDL-AD(2016)007, 18 
March 2016. 

103 The applicable chapters of the acquis are available at the following link: ec.europa.eu.  
104 An overview on the Cooperation and Verification Mechanism is available on the Commission’s 

website: ec.europa.eu.  

https://ec.europa.eu/neighbourhood-enlargement/policy/conditions-membership/chapters-of-the-acquis_en
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/effective-justice/rule-law/assistance-bulgaria-and-romania-under-cvm/cooperation-and-verification-mechanism-bulgaria-and-romania_en
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reasonable timeframe, it would be recommendable to fix similar deadlines at least with 
regard to the lifting of measures.105 

Following some of the Court of Auditors’ recommendations, the European Parlia-
ment approved relevant amendments in its first reading position.  

As regards the sources of guidance for the Commission’s qualitative assessment, 
the Parliament significantly mentioned also the accession criteria and the CVM.106 In my 
view, referring in particular to the accession criteria is even more appropriate because 
as long as the Member States have already agreed to shape their domestic legal orders 
so as to meet the Copenhagen criteria and thus acceding to the European Union, then 
requiring that those criteria will be met also after the membership has been obtained 
cannot be regarded as arbitrary. In addition, it would give at least a partial answer to 
the so-called “Copenhagen dilemma”,107 that is the mismatch between the EU capacity 
to impose a political conditionality before accession and the difficulties faced in ensuring 
continued compliance after accession.  

Furthermore, and interestingly, the European Parliament proposed the institution of a 
panel of independent experts in constitutional law and financial and budgetary matters 
operating within the scope of the Rule of Law Conditionality with advisory tasks.108 One 
expert would be designated by the national parliaments of each Member State and five 
experts would be appointed by the European Parliament itself. The panel would assist the 
Commission in identifying generalised deficiencies as regards the rule of law in a Member 
State that affect or risk affecting the principles of sound financial management or the pro-
tection of the financial interests of the Union. To this end, the Panel would express an 
opinion that the Commission shall take into account during the Rule of Law Conditionality 
enforcement, and it would make public an annual summary of its findings based on the 
monitoring of the situation as regards the rule of law in the Member States.  

It is not the first time that the European Parliament – endorsing a proposal notori-
ously made by Müller109 – proposed the creation of the so-called “Copenhagen Com-
mission”, an independent organism that monitors the respect of values by the Member 
States. The Parliament has in fact recommended to create a mechanism of this kind 
several times already since the adoption of the Tavares Report in 2013.110 The Rule of 

 
105 ECA Opinion 1/2018, para. 24. 
106 European Parliament Legislative Resolution (2019)0349, amendment 52. 
107 Viviane Reding, former Vice-President of the Commission – EU Justice Commissioner, Safeguarding 

the rule of law and solving the “Copenhagen dilemma”: Towards a new EU-mechanism, Speech of 22 April 
2013, SPEECH/13/348, europa.eu.  

108 European Parliament Legislative Resolution (2019)0349, amendment 45. 
109 See most recently J.-W. MÜLLER, Protecting the Rule of Law (and Democracy!) in the EU: The Idea of a 

Copenhagen Commission, in C. CLOSA, D. KOCHENOV (eds), Reinforcing Rule of Law Oversight in the European 
Union, cit., p. 206 et seq. In the same book, see contra K. TUORI, From Copenhagen to Venice, p. 225 et seq. 

110 European Parliament Resolution A7-0229/2013 of 3 July 2013 on the situation of fundamental 
rights: standards and practices in Hungary, para. 70 and paras 73-83. The call for an EU monitoring 

 

http://europa.eu/rapid/press-release_SPEECH-13-348_en.htm
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Law Conditionality Proposal gave the opportunity to the European Parliament to reiter-
ate its proposal, but with a limited scope, the panel being tasked with monitoring and 
advisory functions only within the scope of application of the Rule of Law Conditionality. 

Even if the creation of a panel of experts does not remove the problems of legal 
certainty underlined above, this proposal has to be welcomed because it would help 
outline parameters to assess both the political and legal accountability of the Commis-
sion with regard to the implementation of the mechanism.  

The European Parliament followed also the Court of Auditors’ recommendation con-
cerning the need to fix time limits to the Commission. Indeed, it stated that the Commis-
sion shall decide whether or not to adopt and to lift measures “within an indicative time 
limit of one month, and in any case within a reasonable timeframe”.111 It is not formulated 
as a strict deadline, but it is a useful benchmark to check the Commission’s action.  

Lastly, the European Parliament proposed a sharp change in the decision-making 
process so as to play a crucial role alongside the Commission and the Council. The pro-
cedure differs from the one outlined by the Commission in the last stages. Indeed, the 
Commission would take a decision on the measures to be adopted and, contextually, 
submit to the European Parliament and the Council a proposal to transfer to a budget-
ary reserve an amount equivalent to the value of the measures adopted. The transfer 
proposal would be considered to be approved unless, within four weeks, the European 
Parliament by simple majority or the Council by qualified majority amend or reject the 
proposal. The Commission’s decision would enter into force if neither the European 
Parliament nor the Council reject the transfer proposal within the four-week period. The 
new procedure would limit the powers entrusted to the Commission and give the Par-
liament a more decisive role also in terms of political control on the Commission’s ac-
tion. This would also offer a partial answer to the general problem – beautifully cap-
tured in an Editorial of this Journal – represented by the “mortal sin” of entrusting to 
technical organs, not directly endowed with democratic legitimacy, “a struggle against 
democracies that, although ‘illiberal’, are blessed with popular legitimacy”.112  

However, as some authors already underlined,113 the involvement of the Council and 
the European Parliament in this stage raises doubts in light of the functions and powers 
for budgetary implementation entrusted to the Commission by Art. 17, para. 1, TEU and 

 
mechanism on the respect of values was reiterated in 2016 and, most recently, in 2018: See European 
Parliament Resolution P8_TA(2016)0409 of 25 October 2016 with recommendations to the Commission 
on the establishment of an EU mechanism on democracy, the rule of law and fundamental rights; Euro-
pean Parliament Resolution P8_TA-PROV(2018)0456 of 14 November 2018 on the need for a comprehen-
sive EU mechanism for the protection of democracy, the rule of law and fundamental rights. 

111 European Parliament Legislative Resolution (2019)0349, amendments 54 and 63. 
112 EDITORIAL, Fundamental Values and Fundamental Disagreement in Europe, in European Papers, 2018, 

Vol. 3, No 2, www.europeanpapers.eu, p. 469 et seq.  
113 For the same argument see V. VIȚĂ, Conditionalities in Cohesion Policies, cit., p. 58. 

http://www.europeanpapers.eu/en/e-journal/fundamental-values-and-fundamental-disagreement-in-europe
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Art. 317, para. 1, TFEU. In other words, the Treaties suggest that the European Parliament 
and the Council should “establish” the Union’s budget,114 while the Commission should 
“implement” it.115 From this perspective, entrusting the co-legislators with budgetary im-
plementation functions may results in a distortion of the institutional balance provided by 
the Treaties in this area. Unsurprisingly, Art. 236, para. 4, let. b), of the current Financial 
Regulation states that the rule of law conditionality attached to the disbursement of funds 
in the external action should be implemented only by the Commission.116 

VI. No more “Money for nothing”: is there room for solidarity? 

Beyond the rule of law limits of the proposal, there is a more general and outstanding 
issue intrinsically related to the mechanism and, overall, to spending conditionality: the 
relation between conditionality and solidarity in the EU internal dimension.  

The impressive development of spending conditionality has in fact challenged the 
long-standing paradigm based on what may be defined a functional decoupling between 
conditionality and solidarity, the former being related to the EU external action while the 
latter being the principle shaping the EU internal dimension.  

Although in a different matter, this separation has been stressed by Marise Cremo-
na, who argued that “the intrusive, one-sided and peremptory requirements of pre-
accession conditionality can be justified precisely because, once a member, the candi-
date state will be a part of a community of solidarity, of mutual interdependence and 
trust”, that is to say that “once accession has taken place, the benefits of membership 
are not conditional upon keeping the rules”.117 

Union’s recent practice with conditionalities in the internal dimension has put in 
doubt this paradigm, so as to agree with Viorica Vița ̆’s view that “the influx of condition-
ality in the EU internal budgetary process suggests a paradigm shift towards a condi-
tional solidarity, contingent upon Member States’ continuous performance under the 
treaties”.118 As a result, a “de facto conditional solidarity”119 would metaphorically take 
the place of the Schuman’s plan towards a de facto solidarity.  

 
114 Art. 314 TFEU. 
115 Art. 317 TFEU. 
116 Regulation (EU, Euratom) 2018/1046 of the European Parliament and of the Council of 18 July 

2018 on the financial rules applicable to the general budget of the Union, Art. 236, para. 4, let. b): “The 
corresponding financing agreements concluded with the third country shall contain […] a right for the 
Commission to suspend the financing agreement if the third country breaches an obligation relating to 
respect for human rights, democratic principles and the rule of law and in serious cases of corruption”. 

117 M. CREMONA, EU Enlargement: Solidarity and Conditionality, in European Law Review, 2005, pp. 21 and 
19. 

118 V. VIȚĂ, Revisiting the Dominant Discourse on Conditionality, cit., p. 119. 
119 Ibid., p. 143. 
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This is particularly true for ESI Funds: since cohesion policy is aimed at “reducing 
disparities between the levels of development of the various regions” so as to promote 
the Union’s “overall harmonious development” (Art. 174 TFEU), an unwise use of condi-
tionality has the potential to further exacerbate existing social rifts throughout Europe.  

However, conditionality and solidarity are not condemned to be always antithetic. 
Instead, there are cases in which these principles can be reconciled in a cross-
fertilisation perspective, so that conditionality could incentivize and foster solidarity. As 
an example of this positive relation, one may think of the so-called green conditionali-
ties attached to Agricultural Funds,120 that may even promote “solidarity between gen-
erations” according to Art. 3, para. 3, TEU. 

The Commission’s proposal for a Rule of Law Conditionality is unequivocally intend-
ed to strengthen the link between budget and values, making the flow of EU funds con-
ditional on the respect for the rule of law. Beyond the reasons underlined above (see 
supra, section II), this comes also as the result of a more political consideration, evi-
denced in the public discussions on the matter. As beautifully captured by The Econo-
mist, the Union realised that it has been actually funding governments acting in breach 
of the European common values, and therefore “tolerating and enabling” these States 
to “campaign against the EU from Monday to Friday and collect its subsidies at week-
ends”.121 This disturbing finding arguably contributed to reinforce the need for the Un-
ion’s institutions to make clear that “this is not a Europe à la carte”122 – to use the words 
of the co-rapporteur at the European Parliament – and that taking part in the European 
project is not a way to make “money for nothing”. 

This perspective – that appears prima facie reasonable in political terms – may how-
ever be focused just on solidarity in institutional relations (“sincere cooperation” in legal 
terms), while disregarding the impact of such a mechanism on the citizens living in the 
State potentially affected. In this respect, it should not be overlooked the fact that if it is 
true that the mechanism could hopefully stimulate a response against illiberal democ-
racies, there are reasons to fear that it could instead enhance mistrust and skepticism 
against the European Union.  

If we look at the proposal from this perspective, it seems that just a tiny space has 
been reserved to solidarity. 

Of course, our analysis concerns a proposal and, therefore, we have no indication 
coming from practice. In addition, regrettably, no impact assessment has been undertaken 

 
120 Regulation 1307/2013, Arts 43-47.  
121 The EU Is Tolerating – and Enabling – Authoritarian Kleptocracy in Hungary, in The Economist, 5 April 

2018, www.economist.com.  
122 Translation from the original in Spanish “Esto no es una Europa a la carta”. Extract from the inter-

vention of Eider Gardiazabal Rubial at the Parliament’s plenary debate of the 16th of January 2019 (minute 
20:30), www.europarl.europa.eu. 

https://www.economist.com/europe/2018/04/05/the-eu-is-tolerating-and-enabling-authoritarian-kleptocracy-in-hungary
http://www.europarl.europa.eu/ep-live/it/plenary/video?debate=1547666363107
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by the Commission, despite the potential effects on final beneficiaries.123 This despite the 
fact that, already before the proposal, the European Parliament – calling the Commission 
to propose a mechanism whereby Member States that do not respect EU values can be 
subject to financial consequences – had warned that “final beneficiaries of the Union budg-
et can in no way be affected by breaches of rules for which they are not responsible”.124 

As it appears from some of the proposal’s provisions, the Commission took this is-
sue into account, but in practice it proves difficult to avoid that the costs of the 
measures would be poured on citizens.  

Art. 4, para. 2, of the proposal importantly establishes that, normally, the imposition 
of the measures “shall not affect the obligation […] to implement the programme or 
fund affected by the measure, and in particular the obligation to make payments to fi-
nal recipients or beneficiaries”. However, the Court of Auditors125 accurately underlined 
that there is no provision outlining how this would be ensured and, besides, Art. 68, pa-
ra. 1, let. b), of the proposed CPR makes payments to beneficiaries conditional on the 
availability of funding.126 

The European Parliament approved some significant amendments in this regard:127 
on the one hand, it called the Commission to appropriately inform final beneficiaries 
and recipients about their rights and to provide adequate tools for them to inform the 
Commission about any breach of the obligations imposed on Member States; on the 
other, it attempted to envisage specific ways for the Commission to ensure that the 
measures would not affect final beneficiaries. 

Nonetheless, this is arguably just part of the problem. Even admitting that the 
mechanism would not affect payments to final beneficiaries, EU Funds are largely allo-
cated to medium-long term investments (e.g. infrastructures, transports, research) and 
in some countries represent a relevant percentage of the whole package of public in-
vestments.128 It is worth noting that the 2019 EU Justice Scoreboard shows, inter alia, 
the ESI Funds’ support to some domestic justice reforms in line with the rule of law.129 
Restricting, suspending or reducing the flux of EU Funds to these countries inevitably 

 
123 This point is stressed also by the Court of Auditors (ECA Opinion 1/2018, para. 18). 
124 European Parliament Resolution A8-0048/2018, para. 119. 
125 ECA Opinion 1/2018, paras 26-27. 
126 Art. 68, para. 1, let. b) of the Commission Proposal for a Regulation of the European Parliament 

and of the Council laying down common provisions on the European Regional Development Fund, the 
European Social Fund Plus, the Cohesion Fund, and the European Maritime and Fisheries Fund and finan-
cial rules for those and for the Asylum and Migration Fund, the Internal Security Fund and the Border 
Management and Visa Instrument, COM(2018) 375 final. 

127 European Parliament Legislative Resolution (2019)0349, amendments 49-50. 
128 For instance, in the period 2015-2017, cohesion policy funding covered 61,17 per cent of the pub-

lic investments in Poland, 55,46 per cent in Hungary, 48,54 per cent in Bulgaria and 44,86 per cent in Ro-
mania: see cohesiondata.ec.europa.eu.  

129 Commission, The 2019 EU Justice Scoreboard, COM(2019) 198 final, 26 April 2019, para. 2.3. 

https://cohesiondata.ec.europa.eu/Other/-of-cohesion-policy-funding-in-public-investment-p/7bw6-2dw3
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affects the population as a whole in the medium-long term and has the potential to fuel 
further divisions in Europe.  

VII. Conclusions 

In this Article, I tried to provide an overview of what I consider to be the main problems 
arising from the Rule of Law Conditionality proposal.  

If it appears legitimate and, to some extent, necessary for the Union both to effec-
tively intervene in case of domestic constitutional crises and to protect the budget from 
the negative externalities related thereto, it has been shown that spending conditionali-
ty is a quite controversial tool which needs to be used in a very careful way. 

The emersion of rule of law backslidings in Europe pushed the Union to come to 
terms with its constitutional limits and to look for new paths to play a crucial constitu-
tional role vis-à-vis Member States. However, in a moment when the Union’s input (pro-
cess), output (results) and telos (promise) legitimacy is daily questioned130 and domestic 
rule of law crises have triggered a process of fragmentation from within, respect for the 
European rule of law and close attention to the impact of EU policies on citizens are 
fundamental for the Union to play a genuine constitutional role, especially given the 
lack of a strong political consensus.  

From this perspective, it is worth noting that, in the different field of the economic cri-
sis, an EU response hardly reconcilable with these caveats131 has already shown its costs 
on the European project and some authors further suggested the existence of a linkage 
between economic instability, sovereign debt management and constitutional crises.132 

Therefore, in the context of the negotiations related to the Rule of Law Conditionali-
ty proposal, it is crucial to reconcile as much as possible the mechanism with both the 
EU fundamental principles of rule of law and solidarity. 

 
130 J. H. H. WEILER, Europe in Crisis – On ‘Political Messianism’, ‘Legitimacy’ and the ‘Rule of Law’, in Singa-

pore Journal of Legal Studies, 2012, p. 248 et seq. 
131 C. KILPATRICK, Abnormal Sources and Institutional Actions in the EU Sovereign Debt Crisis – ECB Crisis 

Management and the Sovereign Debt Loans, in M. CREMONA, C. KILPATRICK (eds), EU Legal Acts: Challenges and 
Transformations, Oxford: Oxford University Press, 2018, p. 70 et seq.; C. KILPATRICK, On the Rule of Law and 
Economic Emergency: The Degradation of Basic Legal Values in Europe’s Bailouts, in Oxford Journal of Legal 
Studies, 2015, p. 325 et seq.; M. RUFFERT, The European Debt Crisis and European union Law, in Common Mar-
ket Law Review, 2011, p. 1777 et seq.; C. KILPATRICK, B. DE WITTE (eds), Social Rights in Times of Crisis in the Eu-
rozone: The Role of Fundamental Rights’ Challenges, in EUI Working Papers, no. 5, 2014; A. POLOU, Financial 
Assistance Conditionality and Human Rights Protection: What is the Role of the EU Charter of Fundamental 
Rights, in Common Market Law Review, 2017, p. 991 et seq. 

132 On the mutual influences between the challenges facing the “rule of law in the Union” and the “rule 
of law by the Union” see Editorial Comments, The Rule of Law in the Union, the Rule of Union Law and the Rule 
of Law by the Union: Three interrelated problems, in Common Market Law Review, 2016, p. 597 et seq. For the 
case of Hungary see C. KILPATRICK, Constitutions, Social Rights and Sovereign Debt States in Europe: A Challenging 
New Area of Constitutional Inquiry, in EUI Working Papers, no. 34, 2015, pp. 25-28. 
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Acting beyond these needs does not seem the right way to “take values serious-
ly”.133 It looks at least optimistic to think that relying heavily on economic sanctions and 
conditionalities could help shape constitutional homogeneity throughout Europe. 

 
133 A. T. WILLIAMS, Taking Values Seriously: Towards a Philosophy of EU Law, in Oxford Journal of Legal 

Studies, 2009, p. 549 et seq.  


	Articles
	Rule of Law Conditionality in EU Funds: The Value of Money in the Crisisof European Values
	Marco Fisicaro*
	Table of Contents: I. Introduction – II. Defending the budget or the rule of law? – III. Why using spending conditionality? – IV. Scheme of the proposal. – V. Addressing the legal shortcomings of the proposal. – V.1. Is the proposal compatible with the principle of conferral? – V.2 The Commission’s excessive discretionary power: a challenge to the rule of law? – VI. No more “Money for nothing”: is there room for solidarity? – VII. Conclusions.
	Abstract: The Article critically engages with the recent Commission’s proposal for a regulation on the protection of the Union’s budget in case of generalised deficiencies as regards the rule of law in the Member States (Rule of Law Conditionality). It first considers the reasons underlying the proposal and the Commission’s choice to resort to spending conditionality in the context of the rule of law crisis. In the second part, it addresses two main rule of law issues arising from the draft regulation itself: on one hand, it attempts to define the boundaries of the Union’s competence to establish a Rule of Law Conditionality in the management of EU funds; on the other, it highlights the broad discretionary power the Commission reserved for itself and the relative shortcomings in terms of legal certainty, transparency and non-arbitrariness. Finally, the Article focuses on the complex relation between conditionality and solidarity in the EU internal dimension and analyses the proposal from this particular perspective. 
	Keywords: rule of law – conditionality – solidarity – European Union – multiannual financial framework – budget.
	I. Introduction
	II. Defending the budget or the rule of law?
	III. Why using spending conditionality?
	IV. Scheme of the proposal
	V. Addressing the legal shortcomings of the proposal
	v.1. Is the proposal compatible with the principle of conferral?
	v.2. The Commission’s excessive discretionary power: a challenge to the rule of law?
	VI. No more “Money for nothing”: is there room for solidarity?
	VII. Conclusions

