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In its recent judgment Commission v. Cyprus,1 the Court of Justice of the European Un-
ion (CJEU) stated that a domestic norm, which prevents Cypriot civil servants under the 
age of 45 to fully benefit from the aggregation of all insurance periods in case they re-
sign from national employment to carry out a professional activity within an EU institu-
tion or other international organization, was contrary to Arts 45 and 48 of the Treaty on 
the Functioning of the European Union (TFEU), and to the principle of sincere coopera-
tion laid down in Art. 4, para. 3, of the Treaty on the European Union (TEU). 

In dealing with one of the fields ancillary to workers’ freedom to move, namely so-
cial security (more specifically pensions),2 the CJEU held that such a fundamental free-
dom was hindered by a discriminatory measure based on the ground of the age. 

However, the reasoning of the Court appears to be far-fetched with regard to a 
specific issue. 

The most problematic aspect of the case discussed here is probably represented by 
the fact that civil servants were concerned. At times, in fact, they can fall within the ex-
ception to the free movement rule, as established in Art. 45, para. 4, TFEU. Indeed, ac-
cording to the case law of the CJEU on employment in the public service “the concept of 
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‘public service’ within the meaning of Art. 45, para. 4, TFEU covers posts which involve 
direct or indirect participation in the exercise of powers conferred by public law and du-
ties designed to safeguard the general interests of the State or of other public authori-
ties and thus presume on the part of those occupying them the existence of a special 
relationship of allegiance to the State and reciprocity of rights and duties which form 
the foundation of the bond of nationality”.3 

Therefore, as the exception contained in Art. 45, para. 4, TFEU might apply to some 
categories of civil servants, it is remarkable that the judgment at hand literally overlooks 
this point. As a consequence, the Court seems to have implicitly admitted that there are 
no distinctions between workers and civil servants, when deciding whether Art. 45 TFEU 
is applicable in relation to social security. 

The clear stance of the CJEU goes beyond the findings of other recent judgments on 
similar subject matters.4 By reducing the scope of application of Art. 45, para. 4, TFEU, 
the Court could eliminate existing differences amongst Member States with regard to 
the notion of employment in the civil service. However, such extreme consequence is 
not so advisable, given the relevance of Art. 45, para. 4 for some peculiar interests of 
every EU Member State, which should be assessed on a case-by-case basis. 
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