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In its decision of 30 August 2016 the European Commission found that Ireland granted 
undue tax benefits to Apple and that, as a consequence, that Member State is under the 
obligation to recover the illegal aids from the beneficiary, under Art. 108 TFEU. The no-
tice has had immediately a resounding impact on mass media: not only because of the 
constant interest generated by the bitten Apple brand, but also because the Commis-
sion decision seems to have taken a substantial bite out of Apple’s financial solidity.1 In 
fact, the investigations show that the multinational company has benefited of illegal tax 
aids worth up to 13 billion euros. What emerges from the press release of the Commis-
sion is that the tax rulings issued by Ireland endorsed an artificial internal allocation of 
profits within Apple Sales International and Apple Operations Europe so that  

“most sales profits of Apple Sales International were allocated to its ‘head office’ when 
this ‘head office’ had no operating capacity to handle and manage the distribution busi-
ness, or any other substantive business for that matter. Only the Irish branch of Apple 
Sales International had the capacity to generate any income from trading […].”2 

The decision should be connected to a recent major activity of the Commission di-
rected at investigating the tax ruling practices of Member States.3 In fact, in the second 
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half of 2014 the European Commission started a deep activity of investigation towards 
different Member States (i.e. Ireland, Luxembourg and the Netherlands) in order to veri-
fy whether advance tax rulings in relation to the transfer pricing practices of certain 
corporate groups constituted illegal selective measures under Art. 107, para. 1, TFEU. In 
particular, the inquiry regarded some famous multinational companies: Apple,4 Star-
bucks,5 Fiat,6 and Amazon.7 In each of the three cases already decided (the Amazon 
case is still pending) the Commission concluded that there had been illegal State aids 
and that the tax avoidance schemes of the underlying undertakings concluded by the 
Member States and the multinational corporations did not correspond to the arm’s 
length principle. 

In all the three recent State aids proceedings, the European Commission has heavily 
relied on the OECD guidelines on transfer pricing8 in order to assess whether the arm’s 
length principle had been respected. The Commission, although recognizing that the 
guidelines are not legally binding,9 analysed the cases at hands on the basis of the 
benchmarks identified in that instrument. This seems to be fully consistent with the re-
cent Commission Notice on the notion of State aid as referred to in Art. 107, para.1, 
TFEU,10 and the reason of this choice seems to be found in the circumstance that the 
Guidelines “capture the international consensus on transfer pricing and provide useful 
guidance to tax administrations and multinational enterprises on how to ensure that a 
transfer pricing methodology produces an outcome in line with market conditions”.11 

The impression, though, is that the Commission founds it difficult to elaborate a ful-
ly “European” notion of fiscal State aid. This seems to be due to the fact that Member 
States retain exclusive power over direct taxation and that therefore they are politically 
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unwilling to create a common ground on tax matters since, from a purely economic 
point of view, a more favourable tax regulation can attract investments. Member States 
benefit of the absence of harmonisation over this sector, and so the Commission needs 
to find outside the European legal system the notion of tax State aid, by giving great au-
thority to an international instrument, even if it is a soft law one. 

The new course embarked upon by the European Commission, thus, will likely open 
a long confrontation between the European Commission and the multinational compa-
nies, probably supported by the Member States concerned. If the elaboration of uni-
form and predetermined criteria on the identification of selective tax measures could 
contribute to secure the effectiveness of the internal market regulations, in a moment 
of deep Member States’ scepticism towards EU institutions, the attitude of the Europe-
an Commission might be perceived as excessively intrusive towards Member States’ 
sovereignty over tax matters. The announced actions for annulment against the deci-
sion of the Commission may thus give to the CJUE the opportunity to determine the 
balance to be struck between conflicting interests and, possibly, also conflicting views 
about the process of European integration.12 
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