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ABSTRACT: As a result of the invasion of Ukraine, the Commission has been increasing its weight
throughout the EU sanctions process. This transformation is visible in the formation, implementa-
tion and communication of sanctions. Formulation has become less member state-driven, imple-
mentation has undergone some steps towards centralisation, and communication has becoming
more aggressive. An enhanced role for the Commission may be advantageous for sanctions govern-
ance; however, the exceptionally fast pace at which it is unfolding is susceptible of undermining
regular scrutiny by economic operators, public opinion, and, most acutely, parliamentary bodies.
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I. TINTRODUCTION: THE WAR IN UKRAINE AND SANCTIONS

Most analyses on the war unleased in Ukraine by Russia’s invasion of February 2022 have
focused on military strategy, the ensuing refugee crisis, the international food emergency
provoked by the blockage in grain supply, and even Moscow’s nuclear sabre-rattling.!
However, the war is also having profound implications for the European Union (EU) that
are receiving less attention, despite their potentially long-term permanence. The transfor-
mation that is underway in EU governance was not set in motion by the aggression on
Ukraine; rather, the war accentuated and accelerated trends that were already nascent.
The reaction to the crisis has reinforced their impulse and rationale sufficiently to diminish
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the level of scrutiny to which mass media, parliamentary bodies, and public opinion sub-
ject such policies, softening possible criticism and smoothing their process of adoption. In
the wake of the invasion of Ukraine, the Commission has been able to increase its weight
throughout the EU sanctions process, i.e. the adoption, implementation and communica-
tion of sanctions.

IT. SANCTIONS FORMULATION

Sanctions formulation has become less member state-driven than it used to, with the
bulk of innovation emanating directly from Commission proposals. This does not mean
anything else that the Commission is doing its job, which consists in tabling proposals
alongside the High Representative for Foreign Affairs and Security Policy/ Vice President
of the Commission (HR/VP). The last word remains with the Council, which continues to
be responsible for approving new restrictions via a unanimous vote.? Thus, formally,
nothing has changed. However, two factors have enlarged Commission latitude relative
to earlier practice. The UK masterminded many of the sanctions regimes that came about
while it belonged to the organisation. It was the dominant sanctions power thanks to
London's sizable expertise and technical support in sanctions matters coupled with a re-
flex to resort to sanctions absent in other foreign policy bureaucracies. One should re-
member that most member states had no foreign policy tradition of sanctions imposition
whatsoever prior to joining the EU.3 The British withdrawal from the organisation left a
leadership vacuum that allowed the Commission to step into its shoes - without stepping
on anybody'’s toes. Instead of the decline in EU sanctions output that some had antici-
pated, the use of this instrument is growing.* The Commission’s increasing prominence
was also facilitated by the Council's growing preference for economic and financial
measures as key elements of its sanctions packages against Russia.” As the institutional
locus of expertise in these fields, the growing resort to financial and economic measures
places the Commission in a privileged position to influence policy. The consolidating
trend of Western sanctions orchestration at the G7 summit meetings helps: thanks to her
seat at the table, Commission President Ursula von der Leyen was aware of the latest
ideas on sanctions tools before the bulk of EU capitals - i.e. all but those of G7 members
France, Germany and Italy - had even heard about them.
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TTT. SANCTIONS IMPLEMENTATION

The most fundamental transformations are unfolding in the implementation of sanc-
tions. For the roughly four decades it has been in existence, the EU operated a decentral-
ised system of sanctions implementation.® While the enactment of sanctions legislation
was centralised in Brussels, it was left to individual member states to pass its own legis-
lation establishing penalties for violations, and to take care of enforcement. This arrange-
ment was justified by the principle of subsidiarity, and was long considered satisfactory
despite vast discrepancies among member states in terms of implementation.” This
changed in late 2022, when the violation of sanctions became one of the Eurocrimes con-
templated under art. 83(1) TFEU, which allows the Commission to propose a common
definition of the crime, and to establish minimal penalties.® Moreover, the existing sys-
tem has been overhauled without discussion at the EP Committee on Civil Liberties, Jus-
tice and Home Affairs, made possible by the European Parliament's application of the
urgency procedure.® Equally, the act was adopted without the conduct of the normally
compulsory impact assessment.'® The Economic and Social Council was not among those
bodies consulted prior to the tabling of the decision on criminalisation, which it resented
in an opinion." Fostering the uniformity of sanctions implementation and enforcement
throughout the EU is part of a declared agenda announced prior to the invasion of
Ukraine.'? However, the crisis has accelerated the implementation of such agenda. The
transfer of this competence to the Commission has been accompanied by a number of
initiatives at EU-level that reveal an unprecedented emphasis on implementation, not
least the establishment of a dedicated whistleblowing tool allowing individuals to alert
the Commission of possible violations without having to approach national authorities
first,' or the creation of a “freeze and seize” task force to explore options for the use of
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frozen Russian state assets in the reconstruction of Ukraine.' Some of the new initiatives
point towards an increased protagonism of the Commission. This is notable in the crea-
tion of a Special Envoy for the Implementation of EU Sanctions, a special adviser to the
European Commission rather than an EU Special Representatives appointed by the
HR/VP, whose first incumbent is senior Commission official David O’Sullivan.'

TV. SANCTIONS COMMUNICATION

A further area that is undergoing remarkable transformation is that of communication.
Paradoxically, this might have been noticed less than changes in the preceding areas.
Due to sanctions' traditionally inter-pillar nature as economic and financial tools de-
ployed for political purposes, one would expect the HRVP to be entrusted with their pub-
lic communication. He emerges as the ideal figure because his post brings together the
Commission’s competences in economic and financial governance with the political role
in foreign affairs of the Council. Having a single figure represent both institutions was the
very rationale for the creation of the post in the Lisbon Treaty, which involved the HR/VP
closely in sanctions decision-making. Yet, in the communication of new EU sanctions
packages, it was the Commission President von der Leyen that assumed the leading role.
Only after her initial announcement of the adoption of every new sanctions round, the
President typically gave the floor to the HR/VP Josep Borrell, who outlined the specifics of
each package. This arrangement almost reverses the traditional roles of Council and
Commission in sanctions formulation, with the Council at the driving seat in setting up
the sanctions regime, and the Commission following up with the technicalities and the
oversight of implementation. Moreover, this order emphasises Borrell's quality as Vice-
President of the Commission, subordinate to its President, to the detriment of the other
segment in his job title, which represents the Council. More broadly, it evidences that
competition between the EU's top positions - President of the Commission, HR/VP, and
even the President of the European Council - for centrality in foreign policy has not been
fully eliminated by the Lisbon reform. Furthermore, the protagonism of Commission
President von der Leyen has been accentuated by an unusually aggressive discourse in
the presentation of new sanctions rounds. Using unprecedented language, von der Leyen
has been speaking of EU sanctions packages designed to “cripple Putin’s ability to finance
his war machine”,'¢ “further isolate Russia and drain the resources it uses to finance this
barbaric war”, “hit a central sector of Russia’s system” and “deprive it of billions of export
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and Belarussian oligarchs: Commission's “Freeze and Seize” Task Force steps up work with international
partners’ ec.europa.eu.
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revenues”.’”” A former minister of defence, von der Leyen heralded in her inauguration
the geopolitical vocation of her Commission, and sanctions have manifestly been the tool
enabling her to give full substance to this plan.'®

V. CONCLUSION

None of the novelties outlined above is bad news for EU sanctions. On the contrary, most
of itis good news: increased attention to a more scrupulous implementation of sanctions
was long overdue,’® and the growing centrality of the Commission in the field certainly
helps taking it more seriously. Moreover, there is nothing unusual about the push to-
wards centralisation motivated by a crisis, especially when the crisis is security-driven.2°
The unifying effect across EU member states has enhanced willingness to support com-
mon European action, with the sanctions policy field as a prime example.?' This push
towards centralisation, however predictable, may be going too fast for those who have
to adjust to the changes, notably those small and medium enterprises that implement
sanctions - and risk facing penalties if they commit mistakes - and the public bureaucra-
cies that need to keep abreast. Perhaps more acutely overwhelmed by the complexity
and depth of the transformation of EU sanctions governance are the bodies in charge of
democratic scrutiny. Technically, innovations in sanctions implementation remain sub-
ject to the same level of democratic control that prevailed at the EP before the war. How-
ever, practices like the urgency procedure that obviates debate at committee level, and
the omission of the impact assessment, are detrimental to democratic scrutiny. This is
particularly so against the background of ongoing contingencies, which make the strin-
gency of sanctions implementation a key element of the seriousness of the EU response,
transforming it into a political imperative of incontestable quality. This circumstance be-
comes problematic, however, when it combines with a parliamentary body experienced
in calling for sanctions imposition, tightening or lifting, but scarcely equipped to deal with
the technical complexities of sanctions implementation.?? Down the line, we may realise
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that devoting more reflection time and greater institutional capacities to democratic scru-
tiny would have produced better policies for sanctions implementation.
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