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Introduction

In an internal market where undertakings are free to provide services in other Member
States, it is understandable that undertakings prefer carrying out cross-border services
with their own employees rather than by having recourse to local subcontractors and
local workforce. That is particularly the case when “posting” their own employees allows
these undertakings to provide the services at lower costs than local undertakings. Where
such “posted” workers constitute cheaper work force than local workers, it is equally understandable that local undertakings perceive that posting of workers as an instrument
of unfair competition, or even as “social dumping”. Regulating the increasing use of
posted workers, a phenomenon that finds itself at the intersection of internal market and
labour protection rules, has turned out to be politically sensitive. In the United Kingdom
(UK), the issue of low-wage foreign workforce “stealing local jobs” has been intensively
exploited by both “Leave” and “Remain” campaigns during the Brexit vote in June 2016. 1
Migration and free movement constituted central topics in the “Leave” campaign, which
presented closing the borders to free movement as a solution to the migration issue.
Some months earlier, in March 2016, upon the request of several Member States and
considering that with the enlargement the existing legal framework for posted workers
was not suitable anymore, the European Commission presented its proposal for a revision of the Posting of Workers Directive (the PoW Directive). 2
Being high on the political agenda of many Member States, it was no surprise that
this proposal became the subject of much controversy. Witness to this is the fact that
French President Macron turned posting of workers into an important selling point of his
campaign for the 2017 presidential elections. Together with other Western European
Member States, France has been facing wage competition from workers posted from
Eastern European Member States with lower wage levels, leading to the perception of
posting of workers as an issue that directly opposes East to West within the EU. It is therefore a success that the Commission's proposal led in Spring 2018 to a widely supported
political agreement on a revised PoW Directive. 3
This Article seeks to explain how this reform builds on the principles developed in
the case law of the Court of Justice and eventually managed to upgrade the PoW Directive,
which is based on the Treaty provisions on free movement of services, into an extended
package of protective labour rules that nevertheless remains within the boundaries of

E.g., N. FARAGE, Why we must vote Leave in the EU referendum, in Express, 21 June 2016, www.express.co.uk and L. MCCLUSKEY, A Brexit won’t stop cheap labour coming to Britain, in The Guardian, 20 June
2016, www.theguardian.com.
2
Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 concerning
the posting of workers in the framework of the provision of services.
3
Directive 2018/957/EU of the European Parliament and of the Council of 28 June 2018 amending
Directive 96/71/EC concerning the posting of workers in the framework of the provision of services.
1
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internal market legislation. There is still some uncertainty on what the revised PoW Directive will mean to the departing UK. According to the draft withdrawal agreement, 4 during the 21 months of the transition period lasting until 31 December 2020, the UK will still
apply EU law, meaning that the revised PoW Directive, which is to be transposed by 30
July 2020, will briefly apply also to the UK. This is, of course, in case there is an agreed
deal between the parties. Although migration and labour mobility played an important
role in the Brexit debate, posting of workers as such has not been a key issue and the
PoW Directive is hardly mentioned in the draft withdrawal agreement. 5 It is only if, postBrexit, the UK agrees to stay in the internal market, for example within the European
Economic Area, that the revised Directive would remain further applicable.

II. Posting of workers on European labour markets
The term “posted workers” refers to workers who are legally employed by an undertaking
established in one Member State (the sending or home Member State) and sent by that
undertaking to another (receiving or host) Member State in order to carry out work in the
host Member State. Typically, such work is carried out under a contract concluded by the
sending undertaking for the provision of services in the host Member State. There may
also be “intra-group posting”, when an undertaking sends an employee to work in a subsidiary in another Member State. A third category of posted workers covers workers hired
out by temporary work agencies established in the home Member State to a user undertaking in the host Member State. 6
Posting of workers is an increasing phenomenon within the EU. Since 2011, the overall
number of posted workers is estimated to have increased by 58 per cent. 7 Posted workers
are highly concentrated in specific sectors, such as construction and manufacturing, and
somewhat less in education, health, social work services and business services. 8 Still, only
a limited number of Member States is affected by the presence of posted workers. In 2016,
the pre-2004 Member States constituted the destination of 85 per cent of total postings:
among the countries most affected are Germany, France and Belgium as top 3 receiving
countries (which altogether received 50 per cent of total postings in Europe) and Poland,
Germany and Slovenia as top sending countries. 9 The UK is ranked seventh of receiving
countries, with a number of workers received (57.000) that is only slightly higher than the
4
Draft Agreement on the withdrawal of the United Kingdom of Great Britain and Northern Ireland
from the European Union and the European Atomic Energy Community, 19 March 2018.
5
There is only a reference to provisions of jurisdiction contained in the PoW Directive as applying in
legal proceedings instituted before the transition period. Ibid., Art. 63, para. 1, let. b).
6
See the categories of workers covered by Art. 1, para. 3, of the PoW Directive.
7
F. DE WISPELAERE, J. PACOLET, Posting of workers – Report on A1 Portable Documents issued in 2016,
Report to the Commission, December 2017, ec.europa.eu, p. 9.
8
Ibid., p. 27.
9
Ibid., p. 20.
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number of workers sent out (49.000). 10 In contrast, Germany, France and Belgium received
– with 440.000, 203.000 and 178.000 workers, respectively – far more workers posted than
they sent (difference of 208.000, 71.000 and 108.000 workers, respectively). 11 In several
sectors, Member States face an increasing number of workers being posted from Central
or Eastern Europe Member States with generally lower wage levels. Most postings from
low-wage Member States occur in the industry sector, with 45 per cent to be situated in the
construction sector. In that sector, Member States such as Belgium and Austria have been
experiencing a particularly large number of posted workers. 12 Such phenomenon is less
measurable in the UK, 13 although studies indicate that also in the UK construction sector
posted workers may have been substituting for local workers. 14
Nevertheless, it must be stressed that looking at the general labour market, posting
of workers remains a relatively limited phenomenon. Only 0.6 per cent of the EU workforce can be considered to be posted, which constitutes around 2 million people. Not
more than one third of these postings concerns postings from low-wage to high-wage
Member States. 15 There are indeed also a large number of postings between high-wage
Member States, in particular in the services sector. The average duration of the posting
period is less than four months. 16
Posted workers remain employed by their employer in the home Member State and
are sent abroad only temporarily. Their situation is therefore covered by the freedom to
provide services, not the free movement of workers. 17 Since posted workers are sent
abroad only temporarily, they do not intend to integrate in the labour market of the host
Member State and thus remain covered by the social security system of the home Member State. Such workers will be issued a Portable Document A1 in their home Member
State, confirming that contributions are paid for them in that Member State. 18 Under the
Regulation on the coordination of social security systems, a posted worker continues to
be subject to the social security legislation of the home Member State if the duration of

Ibid., p. 19 and 21.
Ibid., pp. 21-22.
12
Ibid., p. 46 (in Belgium construction sector: 27 per cent of employment; in Austrian construction
10
11

sector: 19 per cent).
13
Ibid., p. 35 (posted workers representing 0,8 per cent of construction sector).
14
See F. DE WISPELAERE J. PACOLET, An ad hoc statistical analysis on short term mobility – economic value

of posting of workers. The impact of intra-EU cross-border services, with special attention to the construction sector, Leuven: HIVA KU Leuven, 2016, p. 19.
15
Commission, Posting of workers, cit., p. 9-10.
16
Ibid., p. 31 (average of 101 days in 2016).
17
See Court of Justice, judgment of 25 October 2001, case C-49/98, Finalarte, paras 22-23.
18
See Administrative Commission for the Coordination of national social security systems, Decision
A1 of 12 June 2009 the. For that purpose, the Portable Document A1 has replaced since May 2010 the
previous E101 document.
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the work in the host Member State does not exceed 24 months. 19 This prevents excessive
administrative burden for posting undertakings and national authorities, which would
otherwise have to change the applicable social security system for every worker performing services in another Member State for a limited time.
If the UK leaves the single market, the posting of workers to the UK will not disappear.
However, undertakings that will post their employees to the UK will then need to comply
with the rules applicable to foreign undertakings and their employees. Likewise, UK undertakings will be able to post workers to EU Member States only under the conditions
applicable to third country nationals. The administrative requirements and limitations to
be imposed under those legal frameworks – which are not discussed in this Article – may
make such posting less attractive for sending undertakings than currently the case. 20

III. Introducing workers' protection through the Posting of Workers
Directive
It was the accession of Spain and Portugal in 1986 that started fuelling fears of large
groups of workers from low-wage Member States entering the labour market of highwage Member States after the Court of Justice had confirmed that companies could rely
on the free movement of services to temporarily bring in their own workforce. 21 The
Court's case law on the balance to be struck between free movement and workers’ protection inspired the adoption of the PoW Directive in 1996 and also the Commission’s
2016 proposal to revise that Directive.

iii.1. The Court of Justice and workers' protection in the context of crossborder services
In the absence of legislative guidance, the Court of Justice was tasked with a challenging
role. On the one hand, the free movement of services as a fundamental freedom had to
be preserved against undue regulatory obstacles. On the other hand, the protection of
workers and social policy goals had to be recognised as legitimate interests capable of
justifying restrictions to that economic freedom. The Court could not escape the finding
that measures imposed by a host Member State that put an obstacle to undertakings
established in another Member State in their provision of services in the host Member
State have to be qualified as “restrictions” to free movement. However, under the Court’s
established case law on free movement, such finding does not imply that any measures
laid down by the host Member State to protect workers becomes subordinated to the
19
Art. 12, para. 1, of Regulation (EC) 883/2004 of the European Parliament and of the Council of 29
April 2004 on the coordination of social security systems.
20
Art. 1, para. 4, of the PoW Directive, cit., rules out that undertakings established in third countries
could be given a more favourable treatment than undertakings established within the EU.
21
See P. WATSON, EU Social and Employment Law, Oxford: Oxford University Press, 2014, p. 281 and 301.

1406

Piet Van Nuffel and Sofia Afanasjeva

objective of market liberalisation underpinning the Treaty provisions on free movement.
Restrictions to free movement may indeed be justified provided that they apply without
distinction to all undertakings operating in the host Member State and remain proportionate to the pursued objective. 22
In a number of cases, the Court concluded that social legislation restricting the provision of services from other Member States went beyond what was necessary to safeguard workers’ rights, for example because service providers were required to pay social
contributions for social benefits to which the undertakings already contributed in the
home Member State. 23 At the same time, however, the Court confirmed that a host Member State may invoke social policy objectives to impose requirements that effectively ensure workers’ protection. Thus, the Court considered in Seco that the free movement of
services does not prevent a host Member State from applying legislation or collective
labour agreements setting minimum wages to be paid to any person employed, even
temporarily, within its territory, irrespective of the Member State where the employer is
established, and from enforcing such rules by appropriate means. 24 In Rush Portuguesa
the Court confirmed the host Member State’s freedom to apply legislation protecting
workers, without limiting it to minimum wages. 25 Those rulings prompted the Commission to come up in 1991 with a proposal for legislation “to lay down a nucleus of mandatory rules for minimum protection to be observed in the host country”. 26

iii.2. The Posting of Workers Directive laying down a nucleus of
protective rights
The Commission's proposal of August 1991 acknowledged that a balance needed to be
struck between opposing principles: free competition across the borders to realise the full
potential of the internal market, even when the main comparative advantage of some
Member States is a lower wage cost, and having Member States set minimum pay levels
applicable to all workers on their territory to ensure a minimum standard of living. 27 It led
to an exhaustive 28 list of rights set out in Art. 3, para. 1, of the PoW Directive, which not only

22
See Finalarte, cit., paras 31-32; Court of Justice: judgment of 24 January 2002, case C-164/99, Portugaia Construções, para. 19; judgment of 12 October 2004, case C-60/03, Wolff & Müller, para. 34.
23
See Court of Justice: judgment of 3 February 1982, joined cases 62/81 and 63/81, Seco v. EVI, para.
9; judgment of 28 March 1996, case C-272/94, Guiot, para. 22.
24
Seco and Desquenne & Giral, cit., para. 14. See also Guiot, cit., para. 12; Court of Justice: judgment
of 23 November 1999, joined cases C-369/96 and C-376/96, Arblade, para. 43.
25
Court of Justice, judgment of 27 March 1990, case C-113/89, Rush Portuguesa, para.18.

Recital 13 of the PoW Directive, cit..
Commission Proposal for a Council Directive concerning the posting of workers in the framework of
the provision of services, COM(91) 230 final. Amended Proposal COM(93) 225 final was submitted in June 1993.
28
Court of Justice, judgment of 18 December 2007, case C-341/05, Laval un Partneri, paras 80-81. See
also infra, section III.3.
26
27
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aims at protecting the posted workers, but also at ensuring that the level of protection ensured by the PoW Directive does not render the cross-border provision of services too burdensome or costly for foreign undertakings. The “nucleus" of rights deals with those issues
which are of immediate interest to the worker and the posting undertaking during the posting assignment, such as minimum rates of pay, including overtime pay, paid annual holidays, maximum work periods, and health, safety and hygiene at work. These terms and
conditions have to be guaranteed by the posting undertaking based on the legal framework
applicable in the host Member State. The list excludes provisions on dismissal and standards relating to the representation of workers, as those are not relevant for the short-term
duration of the work provided in the home Member State.
The PoW Directive introduced that nucleus of mandatory rules for all posted workers,
leaving the definition of a worker to be determined by the host Member State’s legislation.
Since the nucleus of the protective rights is applied in accordance with the host Member
State rules, it would indeed not have made sense to regulate situations for which no protection is provided under that Member State’s law. The PoW Directive does not set any
maximum period for the posting activities falling within its scope. Likewise, it does not define any minimum duration, although it contains an exemption for workers posted less than
eight days for assembling or installing goods and also allows Member States to exempt
posting activities which do not exceed one month or which concern “not significant work”.
The Court of Justice however indicated that there may be circumstances, with several and
brief crossing of borders, where it could be disproportionate for a host Member State to
apply its legislation on minimum wages. 29 In the sector of international road transport, a
host Member State can indeed be expected to require minimum wages only for posted
workers having established a sufficient link with the territory of that Member State. 30
The issue that stirred most debate in the adoption process of the PoW Directive, and
continued to do so after its transposition, has been the application of the requirement to
pay posted workers minimum rates of pay. The PoW Directive specifies that it is for the host
Member State’s law and practice to define the concept of minimum rates of pay (Art. 3,
para. 1), indicating that allowances specific to the posting must be considered part of the
minimum wage, unless they are paid in reimbursement of expenditure actually incurred by
workers, such as expenditure on travel, board and lodging (Art. 3, para. 7). As the PoW Directive does not indicate what exactly falls under the notion of minimum rates of pay, it has
been for the national courts to determine that notion on a case-by-case basis. When asked
to clarify that notion, the Court of Justice held that it is for the host Member State’s law to
define the constituent elements of minimum rates of pay, while indicating that national

Court of Justice, judgment of 15 March 2001, case C-165/98, Mazzoleni and ISA, paras 30-39.
See recital 10 of the Commission Proposal of 16 December 1996 for a Directive amending Directive
96/71/EC of the European Parliament and of the Council concerning the posting of workers in the framework of the provision of services, COM(2016)128 final.
29
30

1408

Piet Van Nuffel and Sofia Afanasjeva

legislation or collective agreements should not have the effect of impeding the freedom to
provide services. 31 The notion of minimum wage does not include allowances or supplements which the law or practice of the host Member State does not define as constituent
elements of the minimum wage and which alter the relationship between the service provided by the worker and the consideration received in return. 32
Further clarification on the notion of minimum wage resulted from the Finish case
Sähköalojen ammattiliitto 33 concerning a trade union in the electricity sector bringing pay
claims assigned to it by workers posted to Finland by a Polish undertaking. Several allowances included in a collective agreement had not been taken into account by the Polish
employer. The Court qualified the daily allowances imposed by the agreement as allowances specific to the posting within the meaning of Art. 3, para. 7, of the PoW Directive,
as they intended to make up for the disadvantages entailed by the worker being removed
from his usual working environment. 34 Thus, these allowances had to be considered part
of minimum wage and had to be paid to posted workers without discrimination. The
same applied to travelling time compensation, applicable whenever a worker had to
travel every day for more than one hour from his lodging to the place of work, provided
that the posted workers were in such situation. 35 However, other elements, like coverage
for accommodation costs and meal vouchers were not considered constituent elements
of pay, as they were paid to compensate for living costs actually incurred by workers during the posting assignment. 36

iii.3. Continued controversy in the balance between free movement and
social protection
At the time of adoption of the PoW Directive, the Commission considered that legal
framework fit for the purpose of ensuring a fair balance amongst the interests concerned
by removing obstacles to the freedom to provide services and at the same time providing
legal clarity on the nucleus of the working conditions applicable to posted workers. 37

Court of Justice, judgment of 12 February 2015, case C-396/13, Sähköalojen ammattiliitto, para. 34.
Court of Justice, judgment of 14 April 2005, case C-341/02, Commission v. Germany, paras 31-39
(considering regularly paid “13th and 14th months” supplements as elements of minimum rates of pay, but
not quality bonuses or bonuses for dangerous and heavy work paid to workers when they are required to
carry out additional work or work under certain conditions). See also Court of Justice, judgment of 7 November 2013, case C-522/12, Tevfik Isbir, paras 40-44.
33
Sähköalojen ammattiliitto, cit.
34
Ibid., para. 49.
35
Ibid., paras 53-57.
36
Ibid., paras 58-63.
37
Commission Proposal for a Council Directive concerning the posting of workers in the framework
of the provision of services, COM(91) 230 final, p. 14. See also K. MASLAUSKAITE, Posted Workers in the EU:
State of Play and Regulatory Evolution, in Jacques Delors Institute Policy Paper, no. 107, 2014 and C. DHÉRET,
31
32
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However, the subsequent enlargement from 15 to 25 and eventually 28 Member States
brought enormous diversity to the Union, bringing together countries with very different
wage levels and social security coverage.
At the same time, the Court of Justice had had to rule on several cases involving national legislation protecting workers, and some of these measures were found to be inconsistent with the Treaty provisions on free movement and/or the provisions of the PoW
Directive. Most often, the proportionality test proved not to be fulfilled. 38 Various administrative requirements, such as requirements to obtain work permits for posted workers,
were considered disproportionate as alternative measures were available that would be
less restrictive to free movement, such as obligations to report beforehand on the presence of posted workers, the anticipated duration of their presence and the provision of
services justifying the posting. 39 The Court considered other measures justified for the
proper enforcement of the posting rules, including requirements for posting undertakings to facilitate controls by retaining on the work site essential documents, such as the
employment contract, pay-slips and time-sheets, as well as the obligation to have these
documents available in the language of the host Member State. 40
Importantly, the Court of Justice also recognised that a host Member State may not
only invoke the objective of workers’ protection, but also the objective to prevent unfair
competition on the part of posting undertakings paying their workers at a rate less than
the minimum rate of pay. 41 The Court also made clear that in so far a host Member State
applies measures pursuing an objective of public interest, such as minimum rates of pay,
measures intended to facilitate posted workers to usefully assert their rights against their
employer should equally be accepted. This is the case, for example, for provisions enabling, in case of contractors making use of a subcontractor, the subcontractor’s workers
to hold the first undertaking liable for payment of the minimum rate of pay. 42
Although these rulings confirmed the Court’s willingness to preserve workers’ protection and fair competition when assessing national measures under the PoW Directive,
full trust in the Court’s willingness to give adequate weight to workers’ rights became
undermined by 2007 and 2008 case law on the protection of collective bargaining and
collective action in a context of cross-border provision of services. It should be noted that
A. GHIMIS, The Revision of the Posted Workers Directive: Towards a Sufficient Policy Adjustment?, in European Policy Centre, 20 April 2016, www.epc.eu.
38
See also P. SYRPIS, EU Secondary Legislation and its Impact on Derogations from Free Movement, in
N. NIC SHUIBHNE, P. KOUTRAKOS, P. SYRPIS (eds), Exceptions from EU Free Movement Law: Derogation, Justification and Proportionality, Oxford, Portland: Hart, 2016.
39
See, for example, Court of Justice: judgment of 21 October 2004, case C-445/03, Commission v. Luxembourg, para. 31; judgment of 7 October 2010, case C-515/08, dos Santos Palhota, paras 51-60.
40
Commission v. Germany, cit., para. 71.
41
Wolff & Müller, cit., para. 41. To be noted that the PoW Directive, in recital 5, already referred to the
transnational provision of services requiring “a climate of fair competition”.
42
Wolff & Müller, cit., paras 37-40.
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in many Member States matters of pay, including minimum rates of pay, as well as other
working conditions are traditionally determined by social partners through collective labour agreements. In its Art. 3, para. 1, the PoW Directive already provided that in the
construction sector, an undertaking posting workers must not only apply the rights set
out in the host Member State’s legislation, but also those laid down by collective agreements that have been declared universally applicable. 43 In addition, the increasing presence of workers posted by undertakings from low-wage Member States prompted trade
unions to take collective action against such undertakings, amongst which the famous
Laval case 44 concerning a Latvian undertaking posting workers to Swedish construction
sites. Swedish trade unions had initiated negotiations requiring Laval to pay its posted
workers the Swedish usual hourly wage. The break-up of these negotiations lead to a
blockage of the construction site, following which the dispute was brought to a Swedish
court, which referred questions on the compatibility of the collective action with the freedom to provide services to the Court of Justice. Amongst others, the Court had to clarify
whether the PoW Directive allows imposing conditions that do not result from universally
applicable collective agreements and whether, more generally, other conditions can be
imposed than the nucleus of protective rights set out in the PoW Directive.
On the first point, it was indicated above that Art. 3, para. 1, of the PoW Directive
allows collective agreements that have been declared universally applicable to be taken
into account when imposing minimum rates of pay in the construction sector. Art. 3, para.
8, of the PoW Directive allows Member States to rely also on collective agreements in the
absence of a system to declare such agreements universally applicable, provided that
these agreements are de facto generally applicable to all undertakings in the industry
concerned. The purpose of both provisions is to prevent posted workers from being
made subject to collective agreements that local undertakings are not obliged to apply.
However, the Swedish situation was rather particular in the sense that no legislation or
collective agreements existed containing minimum rates of pay, but only a practice
whereby management and labour set the applicable wage rates (not the minimum rates)
by way of collective negotiations on a case-by-case basis, at the place of work. In the absence of any public or collectively agreed provision on which foreign service providers
could have relied, the Court concluded that there was no question of minimum rates of
pay determined in accordance with Art. 3, paras 1 and 8, of the PoW Directive. 45 Since the
collective action could not be justified by the PoW Directive, it had to be assessed in the
Under Art. 3, para. 1, of the PoW Directive, cit., this is the case for “the activities referred to in the
Annex”. The Annex clarifies that this concerns building work relating to the construction, repair, upkeep,
alteration or demolition of buildings.
44
Laval un Partneri, cit.
45
Ibid., paras 69-71. See also S. FEENSTRA, Detachering van werknemers in het kader van het verrichten
van diensten – Het arbeidsrechtelijke kader – Richtlijn 96/71/EG, in Y. JORENS (ed), Handboek Europese detachering en vrij verkeer van diensten, Bruges: Die Keure, 2009, p. 268.
43
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light of the Treaty provision on free movement of services. In that context, the Court considered that the negotiations which the collective action sought to impose on Laval were
not justified as this employer was already, pursuant to the PoW Directive, required to
comply with a nucleus of mandatory rules and faced, in the absence of any transparent
regulatory system, excessive difficulties to determine the additional obligations with
which it was required to comply as regards pay. 46
Second, the Court considered in Laval that by establishing the minimum protective
rights that have to be respected by posting undertaking, Art. 3, para. 1, of the PoW Directive does not allow the host Member State to make the provision of services in its
territory conditional on the observance of other terms and conditions. 47 Some authors
consider that the Court’s ruling went against indications in the PoW Directive that the
Directive does not prevent conditions which are more favourable to workers, 48 arguing
that the Court transformed into a “ceiling” what was supposed to be a “floor”. 49 This alternative interpretation of the PoW Directive is however difficult to square with the PoW
Directive’s objective to create legal certainty on the rules that a host Member State may
impose on foreign service providers. The level of protection which must be ensured to
posted workers has indeed been limited to the protective rights set out in Art. 3, para. 1,
of the PoW Directive, without prejudice to any further-going protection that the posting
undertaking would accord them on its own volition or in accordance with the terms and
conditions required under the law of the home Member State. 50
Whereas both conclusions could thus arguably be derived from the PoW Directive’s
provisions, the Laval judgment was badly received in trade unions’ circles. For a large
part, this can be explained by the fact that the judgment was pronounced only one week
after the judgment in the Viking case, 51 where the Court equally considered collective
action by a trade union to constitute a restriction of free movement that could not be
justified by the objective of protecting workers’ rights. In two subsequent judgments (Rüffert and Commission v. Luxembourg), 52 the Court also concluded that a host Member

46
47

Laval un Partneri, cit., paras 108-110.
Ibid., paras 80-81.

48
Art. 3, para. 7 and recital 17 of PoW Directive, cit., indicate that the mandatory rules for minimum
protection must not prevent the application of terms and conditions of employment which are more favourable to workers.
49
See, e.g., V. HATZOPOULOS, Actively talking to each other: the Court and political institutions, in M.
DAWSON, B. DE WITTE, E. MUIR (eds), Judicial Activism at the European Court of Justice, Cheltenham: Edward
Elgar, 2013, pp. 121-122.
50
Laval un Partneri, cit., para. 81. See also P. WATSON, EU Social and Employment Law, cit., p. 299; S.
FEENSTRA, Detachering van werknemers in het kader van het verrichten van diensten, cit., p. 293 et seq.
51
Court of Justice, judgment of 11 December 2007, case C-438/05, Viking.
52
Court of Justice: judgment of 3 April 2008, case C-346/06, Rüffert; judgment of 19 June 2008, case C319/06, Commission v. Luxembourg.
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State’s protective measures were not justified under the PoW Directive. 53 In the light of
the increasing posting of workers from low-wage Member States to high-wage Member
States, the frustration of trade unions and other advocates of more extensive instruments against “social dumping” can be understood. Still, it can reasonably be argued that
the Court did no more than interpret the PoW Directive in accordance with the PoW Directive’s double objective to create legal certainty for service providers and ensure workers’ protection by laying down a nucleus of protective rights that the host Member State
must guarantee to all workers carrying out work on its territory. 54 Interpreting the PoW
Directive as allowing host Member States to impose further-going protective rules would
have undermined the effectiveness of the PoW Directive and opened the door to discrimination against service providers exercising their free movement right. 55
For example, in Rüffert 56 the Court had to rule on German legislation which allowed
public tenders for construction projects to be awarded only to undertakings committing
to pay their employees the minimum wage prescribed by the collective agreement in the
place where the service is provided. In the case at hand, a contract with a German undertaking had been terminated when that undertaking’s Polish subcontractor turned out to
be paying wages below the level indicated in the collective agreement covering the sector.
That agreement had however not been declared universally applicable within the meaning of Art. 3, para. 1, of the PoW Directive. Neither could the agreement fall within the
scope of Art. 3, para. 8, of the PoW Directive, which only applies where – unlike in Germany – there is no system to declare collective agreements universally applicable. Therefore, the Court concluded that the rates of pay fixed by the collective agreement in question could not be considered minimum rates of pay and could under the PoW Directive
not be imposed on the posting undertaking. 57 Otherwise, the Court would indeed have
allowed the host Member State to impose conditions on posted workers that were not
obligatory to local undertakings. In its later RegioPost judgment 58 the Court made clear
that where minimum wage conditions are effectively fixed by law, even only within a region of the host Member State, it is not against the PoW Directive or free movement to

These four judgments are also referred to as the “Laval-Quartet”. See J. MALMBERG, The Impact of the
ECJ Judgments on Viking, Laval, Rüffert and Luxembourg on the Practice of Collective Bargaining and the
Effectiveness of Social Action, Study for the European Parliament, May 2010.
54
For alternative views on the “Laval-Quartet” rulings, see, for example, A.C.L. DAVIES, One Step Forward, Two Steps Back? The Viking and Laval Cases in the ECJ, in Industrial Law Journal, 2008, p. 126 et seq.;
P. SYRPIS, T. NOVITZ, Economic and Social Rights in Conflict: Political and Judicial Approaches to Their of 3
April 2008 Reconciliation, in European Law Review, 2018, p. 411 et seq. and C. BARNARD, Social Dumping or
Dumping Socialism?, in Cambridge Law Journal, 2008, p. 262 et seq.
55
See also A. ROSAS, Finis Europae socialis?, in G. COHEN-JONATHAN, V. CONSTANTINESCO, V. MICHEL (eds),
Chemins d’Europe – Mélanges en honneur de Jean-Paul Jacqué, Paris: Dalloz, 2010, p. 591 et seq.
56
Rüffert, cit.
57
Ibid., para. 31.
58
Court of Justice, judgment of 17 November 2015, case C-115/14, RegioPost.
53
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require contractors and their subcontractors to respect those conditions. Unlike in Rüffert, the obligation for the employer had in RegioPost also been laid down in a transparent and non-discriminatory manner.

IV. Clarification of the rules through the Enforcement Directive
The wage differences that caused posting of workers to increase have unfortunately also
led to increased attempts at fraud or circumvention of the rules by undertakings seeking
to exploit business opportunities with underpaid workers. Circumvention of the posting
rules goes from non-compliance with the labour law or social security regulations, which
is left undetected due to limited or vague requirements of cooperation and information
exchange for national authorities, all the way to the setting up of "letterbox companies"
in a Member State with low-wage levels in order to have work carried out in a high-wage
Member State by workers posted from the first Member State. To strengthen the enforcement of the PoW Directive, but also to address the developments in the case law on
the right to take collective action (read: Viking and Laval), the Commission started working
on two proposals. In March 2012 it proposed a Regulation on the exercise of the right to
take collective action (the so-called Monti II proposal) 59 and a Directive on the enforcement of the PoW Directive, which avoided reopening negotiations on the provisions of
the PoW Directive itself. 60 The first proposal was withdrawn after huge opposition from
trade unions and national parliaments making use of the yellow card procedure foreseen
in the Subsidiarity Protocol. 61 The second proposal was adopted in May 2014 by the European Parliament and the Council as Directive 2014/67/EU on the enforcement of Directive 96/71/EC (the “Enforcement Directive”). 62
In order to prevent abuse and circumvention of the posting rules, the Enforcement
Directive calls upon national authorities to assess whether workers posted on their territory are genuinely posted, that is have a genuine employment relationship with the posting undertaking established in the home Member State, which in turn should genuinely
perform substantial activities in that home Member State. 63 The host Member State must
Commission Proposal for a Council Regulation on the exercise of the right to take collective action
within the context of the freedom of establishment and the freedom to provide services, COM(2012) 130 final.
60
Commission Proposal for a Directive of the European Parliament and of the Council on the enforcement of Directive 96/71/EC concerning the posting of workers in the framework of the provision of services,
COM(2012) 131 final.
61
See Art. 7, para. 2, of the Protocol no. 2 on the application of the principles of subsidiarity and
proportionality.
62
Directive 2014/67/EU of the European Parliament and of the Council of 15 May 2014 on the Enforcement of Directive 96/71/EC concerning the posting of workers in the framework of the provision of services
and amending Regulation (EU) No 1024/2012 on administrative cooperation through the Internal Market
Information System (“the IMI Regulation”).
63
Ibid., Art. 4.
59
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make information on the terms and conditions imposed on posted workers available free
of charge in a clear, transparent, comprehensive and easily accessible way, including on
an official national website. 64 The Enforcement Directive further lays down obligations on
mutual assistance, cooperation and monitoring and on the cross-border enforcement of
administrative penalties and fines. Importantly, the Enforcement Directive also introduced rules on subcontracting. 65

V. Revision of the Posting of Workers Directive
The Enforcement Directive laid the ground for improved information of service providers
and better enforcement of the protective rules set out in the PoW Directive but did not
lead to any changes in these rules. Since the PoW Directive requires posted workers to
be guaranteed only minimal rates of pay in the host Member State, posted workers do
not necessarily benefit from similar protection in terms of wages as local workers. As
indicated above, differences in wage levels have been more marked following the accession of Eastern European Member States. Against that background, the Juncker Commission decided in March 2016 to propose a “targeted” revision of the PoW Directive (the
“2016 Proposal”). 66 The Commission put forward further clarifications of social security
rules in situations of posting in a proposal submitted in December 2016 for a revision of
Regulations 883/2004 and 987/2009 on the coordination of social security systems. 67

v.1. The Commission's 2016 Proposal
The Commission announced its 2016 proposal as a “targeted” revision of the PoW Directive in view of ensuring fair working conditions for all workers. The essence of the
proposal has been to replace the host Member State’s obligation to impose minimum
rates of pay by the requirement to have all legislation and collective agreements on remuneration applicable to posted workers, that is to say to have posted workers receiving
wages determined in accordance with the same rules as local workers. For that purpose,
relevant provisions of collective agreements declared universally applicable should be
applied also outside the construction sector. 68 Guaranteeing the principle of “equal pay

64

Ibid., Art. 5.

See fn. 105 and accompanying text.
Commission Proposal for a Directive amending Directive 96/71/EC of the European Parliament and
of the Council concerning the posting of workers in the framework of the provision of services, COM(2016)
128 final.
67
Commission Proposal for a Regulation of the European Parliament and of the Council amending
Regulation (EC) No 883/2004 on the coordination of social security systems and regulation (EC) No 987/2009
laying down the procedure for implementing Regulation (EC) No 883/2004, COM(2016) 815 final.
68
See also below for the situations under which certain agreements that have not been declared universally applicable may be taken into account.
65
66
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for equal work at the same place” not only aims at ensuring adequate protection of workers’ rights, but also at strengthening the legitimacy of the internal market by ensuring
fairness in the market. Since so-called social dumping can lead to the downgrade of existing labour rights and wage levels, the initiative also aimed at preventing distortion of
national labour markets and promoting upwards social convergence.
Since it had already been difficult in 1991 to convince the Member States of the need
to introduce rules for posted workers, it came as no surprise that in a Union with twice
as many Member States, the appetite for another change of the rules applied to posted
workers was not universally shared. Applying the Subsidiarity Protocol, fourteen parliamentary chambers from eleven mostly Eastern European Member States 69 issued reasoned opinions alleging that the revision would breach the principle of subsidiarity. Arguing that wage differences constitute a legitimate factor for competition between service providers, they considered the principle of equal pay for equal work at the same
place to violate the Treaty provisions on the internal market. Again, the parliaments collected sufficient negative opinions to trigger the ”yellow card” procedure, requiring the
Commission to review its proposal. In its response, 70 the Commission pointed out that
the proposal was not in breach of subsidiarity since posting of workers is by nature a
cross-border so that an obligation to apply rules in all the Member States and across
sectors could only be established at Union level. In the Commission’s view, its proposal
also remains in line with the spirit of the internal market as applying the same mandatory
rules to all workers performing work at the same place also ensures undertakings to be
subject to the same rules across the Union.
Since the Commission did not amend or withdraw its proposal, the legislative discussions on the 2016 Proposal could start, both in the Council, under successive Presidencies, and in the European Parliament, within its Employment Committee. Early 2017, an
agreement in the Council seemed within reach until certain Member States hardened
their position, including France (following President Macron’s election), but also other
Member States expressing discontent with the proposals on specific rules for posting in
the road transport sector that the Commission tabled end May 2017. 71 By October 2017,
however, the way had been paved for each of the co-legislators to find agreement on a
position on the basis of which interinstitutional negotiations could start: the Council in a
general approach adopted late-night after a memorable discussion on 23 October 2017

Negative opinions came from Denmark and 10 Central and Eastern European Member States (Bulgaria,
Croatia, Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Romania and the Slovak Republic).
70
Communication of the Commission on the proposal for a Directive amending the Posting of Workers
Directive, with regard to the principle of subsidiarity, in accordance with Protocol No 2, COM(2016) 505 final.
71
Commission Proposal for a Directive of the European Parliament and of the Council amending Directive
2006/22/EC as regards enforcement requirements and laying down specific rules with respect to Directive
96/71/EC and Directive 2014/67/EU for posting drivers in the road transport sector, COM(2017) 278 final.
69
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in the Employment and Social Affairs Council, 72 the Parliament’s Employment Committee
with the adoption on 16 October 2017 of a report prepared by the two co-rapporteurs. 73
Importantly, these provisional agreements also received support in several Eastern European Member States, 74 attesting to the balance struck between the interests of enhancing workers protection and preserving free movement opportunities.
Under the Estonian and then the Bulgarian Presidency of the Council, the negotiators
of the European Parliament, the Council and the Commission met in eight “trilogue” sessions, the Commission being represented by the Commissioner for Employment, Social
Affairs, Skills and Labour Mobility, Marianne Thyssen, who had initiated the revision in
2016. After a breakthrough on the main political issues in the early hours of 1 March
2018, a provisional agreement was reached on 19 March 2018 on the full text of the Directive revising the PoW Directive (referred to hereinafter as the “Revising Directive” 75;
the amended provisions of the PoW Directive are referred to as the “Revised PoW Directive”). Crucial for reaching that final agreement was the fact that the Revising Directive
will only become applicable to the sector of road transport once the proposed specific
rules for posting in that sector have been adopted and become applicable. 76 Following
the endorsement of that provisional agreement in the European Parliament on 29 May
2018 and in the Council on 21 June 2018 – with even broader geographical support than
the negotiation mandates 77 – the PoW Directive was adopted on 28 June 2018. It will apply
as from 30 July 2020. 78 It should be noted that the UK did not actively support the revision
in the Council, but always abstained. 79
72
Council of the European Union, Proposal for a Directive of the European Parliament and of the
Council amending Directive 96/71/EC of The European Parliament and of the Council of 16 December 1996
concerning the posting of workers in the framework of the provision of services – General approach, doc.
n. 13612/17, 24 October 2017.
73
European Parliament, Committee on Employment and Social Affairs, Report of the Committee on
Employment and Social Affairs, doc. n. A8-0319/2017, 19 October 2017.
74
Bulgaria, the Czech Republic, Estonia, Romania and the Slovak Republic voted in favour in the October Council, whereas Croatia (together with Ireland and the UK) abstained and only Hungary, Latvia, Lithuania and Poland voted against. Pursuant to Art. 53 TFEU, the ordinary legislative procedure applied, in
which the Council votes by qualified majority.
75
Directive 2018/957/EU of the European Parliament and of the Council of 28 June 2018 amending
Directive 96/71/EC concerning the posting of workers in the framework of the provision of services.
76
See Art. 3, para. 3, of the Revising Directive, cit. The review that the Commission must undertake
within 5 years of the Revising Directive’s entry into force will include an assessment of the need for further
measures in the light of developments concerning this “lex specialis” (for example, in case the legislative
negotiations on that “lex specialis” would not yet have been successful). Ibid., Art. 2, para. 2. For all other
sectors, the Revising Directive will be applicable in all Member States at the expiry of the two year transposition period. Ibid., Art. 3, para. 1.
77
Compared to the vote in Council of October 2017 (see fn. 74), at the June 2018 meeting of the Council
just Hungary and Poland voted against, with only Croatia, Latvia, Lithuania and the UK abstaining.
78
Art. 4 of the Revising Directive, cit.
79
See fns. 74 and 77.
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v.2. Revised rules for the Posting of Workers
Besides replacing the requirement to pay posted workers at least “minimum rates of pay”
by the requirement of having posted workers' wages completely defined in accordance
with the host Member State's laws and (universally applicable) collective agreements, the
2016 Proposal also put forward a higher level of protection for workers posted for a longterm period, defined as any period exceeding the 24 months period during which workers remain covered by the social security legislation of the home Member State. 80 In addition, the Commission proposed allowing Member States to extend the Directive’s requirements on wages to workers employed in subcontracting. In the course of the legislative discussions, those issues have been intensively debated while new issues were put
on the table, such as the clarification of the status of posting allowances and collective
agreements, guarantees of enforcement with respect to certain categories of posted
workers, the conditions under which the posting rules would become applicable to the
road transport sector and the general conditions for transposition and entry into force
of the proposed Directive. Interestingly, the European Parliament also requested to have
the objective of increased workers protection reflected in the legal basis of the proposed
Directive, which, in its view, had to be considered not merely as the implementation of
free movement provisions but also as pursuing social policy. However, as explained below, the increase in workers protection resulting from the revision has remained within
the internal market legal basis of the initial PoW Directive.

v.3. Remuneration, posting allowances and collective agreements
As indicated above, the essential change of the revision has been to change the notion of
"minimum rates of pay" applicable to posted workers under Art. 3, para. 1, let. c), of the
PoW Directive to the notion of "remuneration", defined as “all the constituent elements
of remuneration rendered mandatory by national law, regulation or administrative provisions, or by collective agreements or arbitration awards, which, in that Member State,
have been declared universally applicable". With the revised Art. 3, para. 1, let. c), the
nucleus of rights guaranteed to posted workers therefore includes all the elements of
remuneration as defined in the host Member State, and not only minimum rates of pay.
Whereas this provision eliminates wage competition between posted workers and local
workers, it will lead to a wage increase for workers posted to high-wage Member States.
By reducing the risk of unfair competition based on low working conditions, the revised
Directive also ensures a "level playing field” for all businesses concerned. All in all, the
revision therefore does not change the character of the PoW Directive as an instrument
ensuring legal certainty for cross-border service providers, but it increases the level of
ambition of that instrument from a social perspective, going from requiring employers to
guarantee a minimum level of protection of posted workers to a requirement to make
80

See fn. 19 and accompanying text.
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posted workers benefit from the same rules on wages that apply to other workers carrying out the same kind of work.
Clearly, the proposed provision on "remuneration" does not align the levels of wages
across the Member States, which is an area that the Treaty expressly excludes from the
Union's harmonisation powers in social matters. 81 During the legislative discussions,
both the European Parliament and the Council had no difficulty in accepting the notion
of "remuneration", not however without emphasizing in the agreed text that setting rules
on remuneration and wages remains an exclusive competence of the Member States and
social partners. 82 Wages of posted workers will still be set by their employment contract,
which is usually concluded under the law of the home Member State, and workers' salaries may therefore still differ, depending on the rules and practices of the Member States
in question and of their employer. Still, once the Revised Directive applies, employers will
have to pay their posted workers not only by complying with the rules on remuneration
of the law applicable to the employment contract (home Member State legislation) but
also by ensuring that the remuneration paid during the posting assignment is at least
equivalent to the remuneration that worker would be entitled to under the relevant legislation and collective agreements of the host Member State. Upon the Council's request,
the preamble to the Revised Directive clarifies how to assess the compatibility of the salary paid under the home Member State's rules with the elements of remuneration set by
the host Member State's rules. In line with the Court's case law on minimum pay, 83 the
posted worker's gross salary will need to be matched up to the gross amounts of pay
required by the rules on "remuneration" rather than to individual elements of remuneration required by the host Member State. 84 As under the existing rules, 85 allowances specific to the posting should be considered part of the remuneration, unless they compensate for expenditure actually incurred on account of the posting, such as expenditure on
travel, board and lodging. 86 If, for example, the relevant collective agreement in the host
Member State requires the posted worker to be paid a monthly salary of 1500 EUR and
daily allowances of 300 euro, whereas that worker is, under home Member State rules,
entitled to a salary of 500 euro but also to a seniority allowance and a flat-rate posting
allowance of 100 euro and 1200 euro, respectively, it is the gross amount of 1800 euro
paid to the worker under home Member State rules that must be compared with the
gross amount of remuneration required under the host Member State rules (also 1800
euro in the example).
By having posted workers benefit from the elements of "remuneration" applicable to
local workers in the host Member State – translated politically as the principle of equal
Art. 153, para. 5, TFEU, according to which the powers set out in this Article do not apply to pay.
Recital 17 of the Revising Directive, cit.
83
Commission v. Germany, cit., para. 29.
84
Recital 18 of the Revising Directive, cit.
85
Art. 3, para. 7, of the PoW Directive, cit.
86
Recital 18 of the Revising Directive, cit.
81
82
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pay for equal work at the same workplace – the Revising Directive is likely to increase
salaries for posted workers, especially those posted from lower-wage Member States to
higher-wage Member States. During the legislative discussions, both the European Parliament and the Council also insisted on introducing amendments and clarifications on
what constitutes remuneration and on the precise status of allowances paid on the top
of salaries. The sensitivity of the issue of allowances may be explained, to a certain extent,
by the phenomenon of posting undertakings seeking to increase their competitive advantage by paying lower social contributions and/or taxes and, for that purpose, preferring to pay their workers relatively low salaries supplemented with high allowances. To
the extent that posting allowances do not concern expenditure actually incurred, they do
qualify as remuneration for the purpose of the host Member State rules. This does not
mean that the host Member State determines whether such allowances must be paid. It
is indeed for the law or collective agreements of the home Member State to determine
whether such allowances are to be paid at all, together with the amount of such allowances. In order to ensure that posting allowances taken into account for the purposes of
remuneration under host Member State rules genuinely constitute part of the workers'
remuneration, and not compensation for incurred expenditure, an amendment from the
Council has been adopted according to which posting allowances are presumed to be
compensation for expenditure actually incurred. Indeed, for an allowance to be considered reimbursement of expenditure, it must result from the terms and conditions applicable to the employment relationship not only that this is the case, but also for which
elements of the allowance. 87 If the parts of the allowance constituting reimbursement
are not defined in the applicable legislation, collective agreement or contractual arrangements, the entire allowance will be considered to be paid in reimbursement. 88
Concerning allowances that constitute reimbursement of expenditure, the co-legislators added two more elements in the Revising Directive. First, upon a request from the
Council, the nucleus of protective rights in Art. 3, para. 1, of the PoW Directive is complemented with a reference to allowances reimbursing travel, board and lodging expenditure incurred by posted workers that have to travel to and from their regular place of
work within the host Member State. 89 In the above-mentioned Finnish case, the Court of
Justice had already clarified that where a host Member State requires such posting allowances to be paid, they are part of the minimum wage that under the PoW Directive must
be paid to local workers and posted workers alike. 90 This will now also be the case for the
application of the notion of "remuneration". It has also been clarified that all this should
not lead to posted workers receiving double payment for the same expenses. 91 Second,
Art. 3, para. 7, new sub-para. 3, of the Revised PoW Directive, cit.
See also Recital 19 of the Revising Directive, cit.
89
See Revised Art. 3, para. 1, let. i), of the PoW Directive, cit.
90
See fn. 34 and accompanying text.
91
Recital 9 of the Revising Directive, cit. (requested by the European Parliament).
87
88
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with respect to all allowances reimbursing expenditure for travel, board or lodging, the
Revising Directive confirms the employers' obligation to reimburse the workers for the
expenditure incurred, in accordance with the national law applicable to the employment
relationship, which is normally the home Member State law. 92 This confirmation has been
requested by the European Parliament. 93
Regarding the nucleus of protective rights, it should also be mentioned that a request
of the Council has been accepted to also include in Art. 3, para. 1, of the PoW Directive
the "conditions of workers' accommodation where provided by the employer to workers
away from their regular place of work". 94
In the Commission’s proposal, posted workers’ rights were to be increased not only by
imposing the host Member State’s rules on "remuneration", but also by making wage and
working conditions laid down in collective labour agreements applicable. Under the existing
PoW Directive, that was already the case in the construction sector, but not in other sectors.
The Commission's proposal had left the conditions unchanged allowing collective agreements to be applicable, that is to say only those agreements which have been declared
universally applicable or, in the absence of a system for declaring agreements universally
applicable, those which are generally applicable in the geographical area or in the industry
concerned. 95 In order to avoid discrimination between local and posted workers, the Art. 3,
para. 8, of the PoW Directive allows for the application of collective agreements in a Member State where no system of declaring agreements universally applicable exists (read: Sweden) only if equality of treatment is ensured in their application. The European Parliament
insisted that also working conditions set out in non-universally applicable collective agreements should be applied to posted workers. This would have allowed for the reversal of the
Court's ruling in the above-mentioned Rüffert case, where the Court did not allow Germany
to impose minimum rates of pay set out in an agreement that was not declared universally
applicable. 96 Eventually, the co-legislators agreed to extend the conditions set out in Art. 3,
para. 8, to collective agreements that have not been declared universally applicable, so that,
even in a Member State where that possibility exists, collective agreements that have not
been declared universally applicable can be applied to posted workers falling within their
sectoral or geographical scope of application, if the conditions of equal treatment set out
in Art. 3, para. 8, are fulfilled. 97

See Art. 3, para. 7, sub-para. 2, of the Revised PoW Directive, cit.
Initially, the European Parliament proposed language that remained unclear as to the basis for the
obligation to reimburse, leaving it open whether the host Member State could introduce such obligation
(see amendment 32 of the Report of the Committee on Employment and Social Affairs, cit.).
94
See Art. 3, para. 1, let. h), of the Revised PoW Directive, cit.
95
Art. 3, paras 1 and 8, of the PoW Directive, cit.
96
See fn. 57 and accompanying text.
97
See the changes in Art. 3, paras 1 and 8, of the Revised PoW Directive, cit.
92
93

The Posting of Workers Directive Revised: Enhancing the Protection of Workers

1421

It follows that, although the Commission's proposal already provided for increased
protection of workers, the co-legislators accepted further provisions that are even more
beneficial for the posted workers, while also introducing more clarity and transparency.

v.4. Long term posting
Whereas the PoW Directive states that posting of workers is of a temporary nature, it
does not clarify the notion “temporary”. In Regulation (EC) No 883/2004 on the coordination of social security systems, workers posted from a Member State for a period longer
than 24 months are considered no longer having the required link with that Member
State to be subject to that Member State’s legislation for the purposes of social security
coverage. By reference to that rule, the Commission had proposed to consider workers
posted for longer than 24 months as falling under the host Member State's legislation for
the purposes of determining their working conditions. 98 This alignment would have provided full legal clarity to the workers, the employers and the authorities.
During the legislative discussions, the Council agreed with the principle of having
long-term postings made subject to the labour law of the host Member State, with exceptions as regards application of the rules on the conclusion and termination of contracts
and on contributions for supplementary pension schemes. That text made it into the final
agreement of the co-legislator. 99 However, the actual duration of the period triggering
the change in regime has been the source of fierce debates, particularly because that
period has been communicated by many governments and stakeholders as a maximum
period that would prohibit longer posting assignments instead of being a trigger towards
a (slightly) different legal regime. 100 In the 2016 campaign for the French presidency, Emmanuel Macron thus defended the need for a maximum period of 12 months. Following
long and difficult discussions, the Council eventually agreed on 23 October 2017 to lower
the 24 months threshold proposed by the Commission to 12 months, with an extension
of 6 months to be granted to service providers submitting a "motivated notification" to
the host Member State authorities. At the same time, the European Parliament had
agreed to keep the Commission’s reference to 24 months, while allowing for an extension

98
The 2016 Proposal considered that, in case of an anticipated or effective duration of the posting exceeding 24 months, the worker should be deemed to habitually carry out its work in that Member State, which
is the default connecting factor to determine the law applicable to an employment relationship. See Art. 8 of
Regulation (EC) No 593/2008 of 17 June 2008 on the law applicable to contractual obligations (Rome I).
99
See Art. 3, para. 1a, of the Revised PoW Directive, cit. The co-legislators also changed the Commission proposal so as to take account only of the effective duration of a posting assignment, not its anticipated duration, which probably would have been difficult to monitor.
100
Given the extensive list of areas already covered by the nucleus of protective rights applicable to
posted workers pursuant to Art. 3, para. 1, of the PoW Directive, cit., the areas of labour law for which longterm posted workers would see a shift in applicable law is indeed limited (for example, entitlements to
leaves, such as parental leave, not included in Art. 3, para. 1, let. b).
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of that period, but only upon assessment by the authorities of a reasoned request
thereto. That amendment relied on the consideration that although the average duration
of posting assignments does not exceed 4 months, high skilled professionals are sometimes seconded for longer periods than two years, so that lowering the threshold would
create unreasonable burden for that kind of posting assignments. Eventually, the co-legislators agreed to keep the reference for the long-term posting at 12 months, with a
quasi-automatic extension of 6 months upon a "motivated notification" by the service
provider. In order to emphasize that Member States cannot prohibit posting assignments
longer than 12 (or 18) months, a recital has been inserted which reminds the Member
States that any measure restricting such posting assignments must be compatible with
the freedom to provide services. 101

v.5. Abuse and strengthened enforcement of the Posting of Workers
Directive
Given the strengthened framework laid down in the 2014 Enforcement Directive, the
2016 Proposal did not as such tackle issues of enforcement of the posting rules. It however included a provision on subcontracting since posting of workers through subcontracting chains is often used to circumvent posting rules.
The system whereby a principal contractor outsources tasks or activities to other
companies or self-employed workers is a common business model across the Union, especially in sectors like construction and road transport, where there is also a high involvement of posted workers. The Commission estimated that in the construction sector, in
2011, payments by undertakings to subcontractors ranged between less than 15 per cent
(in Romania, Poland, Portugal, Italy and Denmark) to over 30 per cent (Slovakia, Czech
Republic and the UK) of turnover. 102 In a cross-border subcontracting chain, an undertaking providing services may outsource an activity to another company to which workers
are posted from another Member State or directly to a subcontractor established in another Member State. In a context of weak cooperation between national authorities in
matters of social security and labour law, subcontracting may be instrumental in organising circumvention of rules and fraud. 103 The PoW Directive does not contain specific
rules for subcontracting chains, leaving certain posted workers in sub-contracting chains
in a situation of particular vulnerability. The 2014 Enforcement Directive covered the gap
in subcontractors' liability by providing a legal framework for posted workers to hold the

Recital 10 of the Revising Directive, cit.
See Commission Staff Working Document – Impact Assessment accompanying the 2016 Proposal,
SWD(2016) 52 final, point 2.4.1.
103
See, for example, Court of Justice, judgment of 6 February 2018, case C-359/16, Altun and Others.
101
102
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undertaking that subcontracted with their employer liable for any outstanding payments. 104 Still, it only provided for joint liability in direct subcontracting situations, without ensuring protection of posted workers throughout the entire subcontracting chain. It
indicated however that Member States may adopt further going measures if that is done
on a non-discriminatory and proportionate basis. 105
To better protect posted workers in subcontracting situations, the Commission had
proposed to broaden the possibility for Member States to regulate subcontracting. The
Proposal provided that, whenever a host Member State requires undertakings to subcontract only to companies that guarantee certain terms and conditions of employment
covering remuneration, that Member State could extend such obligation also to undertakings subcontracting with companies established in another Member State that post
workers to the host Member State. The proposed provision only contained a possibility,
not an obligation for Member States to extend workers’ protection to subcontracting involving posted workers. However, it did not receive any support in the Council and, even
though the Parliament supported it, the wide-spread opposition amongst the Member
States made it impossible for the co-legislator to introduce any obligation for subcontractors to follow the rules on remuneration. As a matter of compromise, the co-legislator
agreed that in the context of a future revision of the Directive, the Commission is to assess whether further measures in subcontracting are needed to ensure workers' protection and a level playing field for businesses. 106
In its Proposal, the Commission also tackled another situation in which posting of
workers is prone to abuse, that is posting of workers by temporary work or placement
agencies, which hire out workers to user undertakings established or operating in another Member State. The PoW Directive also applies to such posted workers, subjecting
them to the host Member State's minimum rates of pay and other working conditions set
out in Art. 3, para. 1. Art. 3, para. 9, of the PoW Directive also goes further by allowing
Member States to provide that temporary agency workers posted on their territory must
be fully subject to the same working conditions as local temporary workers. In the 2016
Proposal, the Commission suggested to make this option obligatory, in line with Art. 5 of
the Temporary Agency Work Directive, 107 which already establishes the obligation for a
user undertaking to grant domestic temporary workers the same basic working and employment conditions as permanent workers in the same job. The co-legislators agreed
with this proposal, 108 so that, with respect to the basic working and employment condi-
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tions set out in the Temporary Agency Work Directive, posted workers are to be guaranteed equal treatment with local workers. Moreover, the co-legislators added an optional
clause according to which Member States may ensure posted temporary workers also
equal treatment with respect to the other working and employment conditions. 109 All this
does not only improve the situation of the workers concerned, but also ensures a levelplaying field for the agencies concerned. Through this equal treatment clause, posted
temporary workers may actually benefit from provisions in collective agreements that
would otherwise not be applicable to them, for example, collective agreements concluded only at company level or sectoral agreements that have not been declared universally applicable, thereby going beyond the more circumscribed application foreseen for
collective agreements under Art. 3, para. 8, of the revised PoW Directive. 110
The co-legislators added the obligation for the user undertaking to inform the temporary work agencies of the terms and conditions applied by it. 111
Another issue related to the temporary working agencies, is so called “double” or
“chain” posting, which occurs when a worker posted by an agency to a user undertaking
in a host Member State, is then asked by that user undertaking to carry out work in a
third Member State. This situation often creates legal uncertainty as, first, the agency is
not always informed of the “double” posting, and, second, national authorities have difficulties in determining the rights on remuneration and working conditions applicable to
such worker. Since Art. 1, para. 3, of the PoW Directive requires the existence of an employment relationship between the undertaking making the posting and the posted
worker during the whole period of posting, it could be argued that the “second” sending
abroad of the worker is not “genuine” and should not be considered to be posting within
the meaning of the Directive. The question then arises, however, which working conditions are applicable to that worker in the third Member State. Building upon amendments
suggested by the European Parliament, the co-legislators agreed to provide that in such
a situation of double posting it must be considered that the worker is posted in the third
Member State and that the temporary agency is the posting undertaking responsible for
guaranteeing that worker the rights to which he or she is entitled under the PoW Directive
and the Enforcement Directive. 112 In order to make that rule enforceable, a provision has
been added according to which the user undertaking must inform the temporary agency
of posted workers that will be temporarily carrying out work in a Member State other
than the one to which they have been posted. These provisions will make a real difference
on the ground by clarifying the application of the posting rules in situations currently in
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a “grey zone”. By making the temporary agency as employer responsible for any subsequent posting, the PoW Directive will contribute to preventing circumvention of rules
through chain posting of temporary workers.
In addition to these changes regarding temporary agency workers and chain posting,
the revised Directive also contains strengthened rules on access to information and
fighting fraud and abuse in situations of non-genuine posting. As indicated above, the
Enforcement Directive already establishes an obligation for a host Member State to ensure that information on the applicable terms and conditions of employment is made
generally available in a transparent way. The co-legislators agreed that the host Member
State's authorities must publish on the official website foreseen in the Enforcement Directive accurate and up to date information on the constituent elements of remuneration. 113 Upon request of the European Parliament, a provision was added to ensure that
workers that are not genuinely posted are not left without any protection. The difficulty
of such provision is that workers which are found not to be in a situation covered by the
PoW Directive may, for example, be permanently employed in a host Member State instead of temporarily posted, or self-employed. Art. 4 of the Enforcement Directive already
provides the Member States with criteria for assessing whether the relationship between
an undertaking and a worker is a genuine employment relationship. The co-legislators
eventually agreed that in a situation where after such assessment by the host Member
State it is established that an undertaking is improperly or fraudulently creating the impression that a worker is posted in accordance with the PoW Directive, that Member State
shall ensure that the worker benefits from "relevant law and practice" and not be subject
to "less favourable conditions than those applicable to posted workers". 114 Whereas this
provision does not clearly indicate which conditions should be applied to a worker who,
by definition, falls outside the scope of the PoW Directive, it nonetheless requires Member States to ensure that such workers do not stay in a disadvantaged situation as compared to posted workers.
As posting of workers is by definition a transnational issue, certain cases of circumvention and abuses may remain undetected or not penalised due to lack of cooperation
and adequate information exchange between the competent authorities of the Member
State concerned. The PoW Directive already created in Art. 4, para. 1, an obligation for
the Member States to provide for cooperation between public authorities and to share
information in fighting unlawful and abusive transnational activities. The Enforcement
Directive further developed these cooperation requirements. Also the Commission’s proposal on revision of the Regulations on social security coordination provides for a
strengthening of the requirements on information exchange and verification of the socials security status of posted workers to prevent unfair practices or abuse. 115 To enhance
See Art. 3, para. 1, new sub-paras 3-5, of the Revised PoW Directive, cit.
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cooperation and ensure better enforcement of cross-border mobility situations, the
Commission submitted on 13 March 2018 a proposal for establishing a European Labour
Authority. 116 Although this agency is meant to facilitate cooperation between the Member States’ enforcement authorities in all areas of labour mobility and social security coordination, its expertise and network should certainly ensure enhanced enforcement of
the posting rules, more intense cooperation between the competent national authorities
through liaison officers working within the Authority and eventually stronger protection
of posted workers against abuses and fraud. Cooperation at Union level between the
authorities responsible for labour law and social security issues is essential to guarantee
proper enforcement of the existing rules and prevent fraud and abuse.

VI. Conclusion
The PoW Directive remains a delicate piece of legislation as it constitutes a compromise
struck between the conflicting interests behind opening up the internal market and safeguarding national protective social standards. It remains therefore a significant achievement that a revision of that Directive has been agreed upon without unduly sharpening
the divisions between lower-wage and higher-wage Member States and with express support from many low-wage Member States. As indicated above, the UK preferred to remain on the side in the legislative discussions. This is interesting in the light of the importance that migration and presence of foreign workforce played in the debate leading
up to the Brexit referendum. Post-Brexit – and beyond the transition period it would only
be in the (currently still unlikely) scenario that internal market rules would be applicable
to the UK that the revised PoW Directive would remain applicable.
Towards those who advocate that the Revised PoW Directive should have been transformed into a social policy instrument based on the Treaty's social policy legal basis, it must
be stressed that the fact that the PoW Directive also promotes the internal market and free
movement should not be perceived as making workers’ rights subordinate to economic
interests. It is true that the Court of Justice, when interpreting the PoW Directive, has found
several national measures aimed at protecting workers’ rights to be contrary to the PoW
Directive. However, the Court has been interpreting the available legal texts in the light of
the Treaty provisions, with the principles of non-discrimination and proportionality as guiding values. Moreover, the Court has equally recognised that the social goals pursued by the
PoW Directive are not only the protection of posted workers’ rights, but also the preservation of fair labour markets and combating social dumping, 117 implying that social rights of
local workers and, more generally, the preservation of Member States’ social protection
systems are to be taken into account as well. Together with the Enforcement Directive, the
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Revised PoW Directive has now stepped up the level of social protection by introducing the
principle of equal pay for equal work in the same place, while still attaining the objective of
preserving legal certainty for undertakings providing services in the internal market. Time
will show how the provisions of the revised PoW Directive will be interpreted, but the
stronger social dimension will not be left unnoticed.
With the 2016 revision of the PoW Directive, the Juncker Commission's ambitions for
ensuring fairer labour mobility have not ended, as there is not only the reform of the Regulations on social security coordination and the establishment of the European Labour Authority to be approved, but also the “lex specialis” on the application of the posting rules on
the road transport sector. Compared to the initial hostile reactions that the 2016 Proposal
received, there is now broad acceptance, also in many low-wage Member States, that stepping up the social protection of posted workers is not an expression of economic protectionism, but a change necessary for the internal market to preserve its social legitimacy.
The conditions imposed by the PoW Directive to cross-border service providers are also in
line with changes made by the Lisbon Treaty to certain parameters in the Treaty framework
with the recognition of the legally binding nature of the Charter of Fundamental Rights,
including its Art. 31 on fair and just working conditions, and the introduction of Art. 9 TEU,
according to which the Union is to take the requirement of adequate social protection into
account in defining and implementing its policies and activities. These changes reflect the
understanding that economic growth and liberalisation must go hand in hand with adequate social protection. The same understanding led the European Parliament and the
Council to accept in November 2017 the Commission’s call for a joint proclamation of a
European Pillar of Social Rights, which constitutes a political confirmation of the recognition
of the need for upward social convergence across the Union.

