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750 Ferdinand Weber

I. CLEAR OCCASIONS

The Grand Chamber's judgment’ responds to five references for preliminary rulings, four
from the Inalta Curte de Casatie si Justitie, the Romanian High Court of Cassation and Jus-
tice, and one from the Tribunalul Bihor, the Regional Court in Bihor. Four cases were
based on criminal proceedings against high officials for bribery, VAT fraud, and corrup-
tion as well as money laundering offences related to projects financed by non-reimburs-
able Union funds.? One case was based on disciplinary proceedings against a judge at
the Bucharest Court of Appeal, leading to his exclusion from the judiciary by decision of
the Chamber for Judges hearing disciplinary matters of the Superior Council of Magis-
tracy. It became pending before the High Court of Cassation and Justice after the judge
lodged an appeal.3 Against other judges involved in the mentioned criminal cases, disci-
plinary proceedings were initiated after they had filed their references for preliminary
rulings.* In other words, the struggle to curb the abuse of political power in Romania is
in full swing. In this struggle, the Romanian judiciary is inevitably a party.

The requests for preliminary rulings, submitted between May and November 2019,
shed light on events that got only minor public attention compared to those in Poland
and Hungary. Already in May 2021, the ECJ found Romanian laws tightening the personal
liability for judges and prosecutors concerning “miscarriages of justice” and disciplinary
measures undermining the independence of the judiciary to be incompatible with Union
law. In its ruling, the Court emphasized the support given by Union institutions in estab-
lishing an independent judiciary in Romania since accession and affirmed, against the
Romanian Constitutional Court, that the primacy of Union law also prevails against con-
stitutional norms interpreted by the latter.®

In a follow-up decision from June 2021, the Romanian Constitutional Court prohibited
the lower courts from examining the conformity of national norms with Union law it al-
ready found them to be in conformity with the Constitution of Romania, citing the Roma-
nian constitutional identity.® The occurrences found their way into a rule of law report of

' Case C-357/19 Euro Box Promotion and Others ECLI:EU:C:2021:1034.

20ne of the accused persons was a minister at the time of the alleged offences, another was successively
mayor, senator and minister, another held parliamentary and ministerial positions at the time of the offences;
one constitutional proceeding leading to the annulment of decisions of the High Court of Cassation and Justice
was initiated by the President of the Chamber of Deputies, against whom criminal proceedings were also
pending before the High Court of Cassation and Justice at the time, see ibid. paras 59, 93, 95 and 104.

3 For the facts described up to this point cf. ibid. paras 2 and 81-83.

4 Ibid. para. 261; the Romanian Judicial Inspectorate has initiated disciplinary proceedings against the
referring judge of the Bihor Regional Court for failure to comply with the judgments of the Constitutional
Court addressed in the questions referred, ibid. para. 80.

5 Case C-83/19 Asociatia "Forumul judecdtorilor din Romdnia" ECLI:EU:C:2021:393 paras 49-51, 179 ff.,
219, 222, 239 ff. and 242-252.

6 For a critical account on the concept, see RR Cosmin, ‘Constitutional Signs of Identity in Pre- and Post-
Communist Romania’ (2020) Analele Universitatii din Bucuresti Seria Drept 54, 74 ff.; other contributions
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the Commission.” Two days after the publication of the Court's judgment Euro Box Pro-
motion and Others, the Romanian Constitutional Court defended its case law in a press
release and stated that the observance of the principle of primacy as read by the ECJ
requires a constitutional amendment.® Until then, the judgment cannot be implemented.

The events are taking place in a “constitutional state under construction” since acces-
sion.® At the same time, they are part of a larger development. Decisions of the ECJ and the
European Court of Human Rights (ECtHR) are increasingly disregarded.'® During the French
presidential election campaign announcements of activating a “constitutional shield”
against supranational court decisions appeared’ and in Poland a politically overturned

show that the issue won't be settled by the rejecting the whole concept, cf. M Gutan, The Infra-Constitu-
tionality of European Law in Romania and the Challenges of the Romanian Constitutional Culture’in R Ar-
nold (ed.), Limitations of National Sovereignty through European Integration (Springer 2016) 141 and 156-161;
on the reception of Union law and the relationship between the Constitutional Court and the High Court of
Cassation and Justice see B Selejan-Gutan, The Constitution of Romania: A Contextual Analysis (Hart Publishing
2016) 38-40, 191-193, 253 ff.

7 Romanian Constitutional Court decision of 8 June 2021 390/2021 regarding the exception of uncon-
stitutionality of the provisions of arts 88(1)-88(9) of Law No 304/2004 on judicial organization, and of the
Government Emergency Ordinance No 90/2018 on measures to operationalise the Section for the investi-
gation of offences in the Judiciary para. 74-76; Communication SWD(2021) 724 final from the Commission
to the European Parliament, the Council, the European Economic and Social Committee and the Committee
of the Regions of 20 July 2021 on the rule of law situation in Romania 22-23.

8 Romanian Constitutional Court, press release of 23 December 2021 penultimate and last paragraph
(excerpt): “We emphasise that the decisions of the Constitutional Court are and remain generally binding,
in accordance with Article 147(4) of the Constitution. [...] In practice, the effects of this judgment can only
occur after a revision of the Constitution in force, which, however, cannot be done by law, but exclusively
on the initiative of certain legal entities, in accordance with the procedure and conditions of the Romanian
Constitution itself” (own translation) available at www.ccr.ro; cf. also the ECJ's latest decision concerning
Romania, case C-430/21 RS ECLI:EU:C:2022:99.

9 For monitoring bodies involved, see Asociatia "Forumul judecdtorilor din Romdnia” cit. para. 49, 158.

10 Cf. A Hofmann, ‘Resistance against the Court of Justice of the European Union’ (2018) IJLC 258, 263-
267; for the older example of the Working Time Directive F Weber, ‘Uberstaatlichkeit als Kontinuitat und
Identitatszumutung' (2018) Jahrbuch des 6ffentlichen Rechts 237, 284; concerning case C-673/16 Coman
and Others ECLI:EU:C:2018:385 cf. Resolution 2021/2679(RSP) of the European Parliament of 14 Semptem-
ber 2021 on the rights of LGBTIQ persons in the EU para. 10; concerning case C-490/20 V.M.A. v. Bulgaria
ECLI:EU:C:2021:1008 cf. F Michl, 'Verwandschaft zum Zwecke der Freizligigkeit' (2021) Verfassungsblog ver-
fassungsblog.de; on Hungary in detail Z Szente, ‘Challenging the Basic Values: Problems in the Rule of Law
in Hungary and the Failure of the EU to Tackle them' in A Jakab and D Kochenov (eds), The Enforcement of
EU Law and Values (Oxford University Press 2017) 456-475; on the non-compliance with ECHR provisional
measures (such as ECtHR press release v. 28.9.2021, ECHR 281 (2021)) by Polish authorities cf. M Gor-
czynska, ] Biatas and D Witko, ‘Legal Analysis of the Situation the Polish-Belarussian Border, Situation on: 9
September 2021’ (2021) Helsinki Foundation of Human Rights 2: “According to them, it is not possible be-
cause migrants are in the territory of Belarus”.

" With further references F Weber, ‘Status, Accountability and Community after 9/11" (2021)
Verfassungsblog verfassungsblog.de.


http://www.ccr.ro/comunicat-de-presa-23-decembrie-2021/
https://verfassungsblog.de/verwandtschaft-zum-zwecke-der-freizugigkeit/
https://verfassungsblog.de/verwandtschaft-zum-zwecke-der-freizugigkeit/
https://verfassungsblog.de/os2-status-community/
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constitutional court declared decisions of the ECJ and ECtHR partially inapplicable.'? Stras-
bourg and Luxembourg, semantically and functionally upgraded to “two senates of one Eu-
ropean constitutional jurisdiction”,'® are under pressure from political hijacked courts. Sup-
porting them is beyond question. At the same time, abandoning critical case law analysis
wouldn't be an appropriate scholarly reaction. When the EC) compensates the lack of strong
political responses through case law, its critical monitoring is necessary. Against this back-
ground, the ruling will be examined in its immediate and wider contexts.

IT. CONFIRMATION AND ADVANCEMENT OF RULE OF LAW VALUE-DOGMATICS

11.1. VOLUNTARINESS OF ACCESSION, PRE-LEGAL NORMATIVITY OF VALUES

The Court's central reminder is well known and repeated specifically with relation to Ro-
mania, following the Grand Chamber ruling from May 2021: Member States acceding to
the Union have "freely and voluntarily" entered into the obligation to respect the values
enshrined in art. 2 TEU, as stated by art. 49 TEU. The commitment to share, preserve and
promote those values at the same time marks the premise on which the mutual trust
between Member States “is based".'* The entire transnational mechanism of the Union
legal order, as expressed in the Treaties' different policy areasis, in other words, builds
on this active living of the Union's values.

The core feature of this "value constitutionalism",'> understood as the foundation of
the integration process, is the simultaneity of legal and extra-legal normativity. The Court
itself establishes these two dimensions in its reasoning: respect for the values enshrined
in art. 2 TEU is "a precondition for the accession to the European Union of any European
state applying to become an EU member" and, after accession, "a condition for the enjoy-
ment of all of the rights deriving from the application of the Treaties to that Member

12 polish Constitutional Tribunal judgment of 7 October 2021 K 3/21, cf. on this Editorial, ‘Sovereign
within the Union? The Polish Constitutional Tribunal and the Struggle for European Values' (2021) European
Papers www.europeanpapers.eu 1117-1118; Polish Constitutional Tribunal judgment of 24 November 2021
K 6/21 concerning the ECtHR point l1I(3)(2)(2); for summaries of the changes cf. ECtHR Xero Flor sp. z 0. 0./v.
Poland n. 4907/18 [7 May 2021] paras 289 ff.; Reczkowicz v. Poland n. 43447/19 [22 July 2021] paras 240 ff,;
ECtHR Doliriska-Ficek and Ozimek v. Poland App n. 49868/19 and 57511/19 [8 November 2021] paras 329 ff,;
R Spano, ‘The Rule of Law as the Lodestar of the European Convention on Human Rights: The Strasbourg
Court and the Independence of the Judiciary’ (2021) ELJ 1, 13 ff.

13 This juristic metaphor originates from A v Bogdandy and C Krenn, ‘EuGH und EGMR: zwei Senate
einer europaischen Verfassungsgerichtsbarkeit' in A v Bogdandy, C Grabenwarter and PM Huber (eds), lus
Publicum Europaeum Vol VII (C F Muller 2021) ch. 118, summarising para. 94 (author’s translation).

14 See already Asociatia "Forumul Judecdtorilor din Romdnia” cit. para. 160; Euro Box Promotion and Oth-
ers cit. para. 160, quotations from there.

15 For a detailed account see F Schorkopf, ‘Value Constitutionalism in the European Union’ (2020) GLJ 956,
963-964, who sees the possibility of an emerging "core of European sovereignty" through this jurisprudence.


https://trybunal.gov.pl/en/hearings/judgments/art/11662-ocena-zgodnosci-z-konstytucja-rp-wybranych-przepisow-traktatu-o-unii-europejskiej
https://www.europeanpapers.eu/en/e-journal/sovereign-within-union-polish-constitutional-tribunal-and-struggle-for-european-values
https://trybunal.gov.pl/en/hearings/judgments/art/11709-art-6-ust-1-zd-1-konwencji-o-ochronie-praw-czlowieka-i-podstawowych-wolnosci-w-zakresie-w-jakim-pojeciem-sad-obejmuje-trybunal-konstytucyjny

The Identity of Union Law in Primacy 753

State".'® Respect for the values of art. 2 TEU thus precedes and sustains the enactment
of treaty rights and obligations as a condition of their activation. Legal and extra-legal
normativity go hand in hand. Without a certain level of a “good” pre-Union legal order, or
at least the plausible prospect of its achievability, no aspirant to accession will even be
given the opportunity to enter into a binding value commitment under Union law.' This
is vividly illustrated by the example of Romania.

11.2. UPDATING THE DOGMATIC OF SELF-ASSERTION UNDER THE RULE OF LAW

Already in the aforementioned judgment of May 2021, the Grand Chamber ruled that De-
cision of 13 December 2006 from the Commission establishing a mechanism for coopera-
tion and verification of progress in Romania to address specific benchmarks in the areas of
judicial reform and the fight against corruption, which inter alia allows the Commission to
issue recommendations, is binding in the sense of art. 288(4) TFEU. In accordance with the
principle of loyal cooperation under art. 4(3) TEU, Romania must take due account of the
issued recommendations to address the benchmarks enshrined in the decision, all aiming
at institution-building, thus strengthening the rule of law.'® Thus, Romania may not adopt
or maintain any measures that jeopardize the goals to be achieved.’® The Grand Chamber
confirms this reading once more2° and, with reference to the Accession Act and a monitor-
ing report from the Commission, underlines that immediate dangers, i.e. deficiencies in the
area of justice and corruption, persisted at the time of accession.?' The institutional moni-
toring of Romania thus also reflects a difference compared to other Member States, made
visible by the Grand Chamber’s reasoning. At the same time, the jurisprudence triggered
by the Polish rule of law crisis is confirmed, according to which art. 19(1)(2) TEU - as an
expression of the value of the rule of law in art. 2 TEU - leads to the application of art. 47(2)
of the Charter of Fundamental Rights of the European Union (CFR) without examining the
Charter's activation requirements as set out in art. 51(1) CFR.%

16 Asociatia "Forumul Judecdtorilor din Romdnia” cit. para. 161-162; the latter quotation firstly appeared
in case C-896/19 Repubblika ECLI:EU:C:2021:311 para. 63; in the decision to be discussed here Euro Box
Promotion and Others cit. paras 161 and 168, emphasis added.

7 Differently A v Bogdandy, Strukturwandel des dffentlichen Rechts (Suhrkamp Verlag 2022) 155, appar-
ently without the opportunity to take note of the Court's last judgments.

'8 Details in Decision 2006/928/EC of the Commission of 13 December 2006 establishing a mechanism
for cooperation and verification of progress in Romania to address specific benchmarks in the areas of
judicial reform and the fight against corruption.

9 Asociatia "Forumul Judecdtorilor din Romdnia” cit. paras 149, 163, 166-178.

20 Furo Box Promotion and Others cit. 174-175.

21 Ibid. paras 158 and 188 on the "specific obligations [...] assumed by that Member State at the con-
clusion of the accession negotiations on 14 December 2004".

22 Asociatia "Forumul Judecdtorilor din Romdnia” cit. para. 186-200 on the one hand, Euro Box Promotion
and Others cit. 220 on the other; for criticism cf. F Weber, ‘Kompetenzfusion durch Birgerschaft. Die féder-
ale Logik in der Rechtsprechung des EuGH zur Unionsburgerschaft' (2022) Der Staat 297, 309-310.
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The Grand Chamber refines this jurisprudence against the relevant background, the
protection of the Union's financial interests. Due to their clear and precise wording and
their unconditionality, the Court already granted direct effect to the benchmarks in Annex
of Decision 2006/928 in May 2021.23 The ECJ now extends this to art. 19(1)(2) TEU in con-
junction with art. 325(1) TFEU,?* which only becomes understandable against the back-
ground of the complex argumentation structures that the Court developed on judicial
independence since the Associacéo Sindical dos Juizes Portugueses judgment and subse-
quent case law, especially concerning Poland.?> Considering art. 325(1) TFEU, two aspects
deserve to be highlighted. Firstly, according to the Grand Chamber, the term "financial
interests" of the Union is not limited to revenue made available to the Union budget, but
also expenditure covered by the Union budget. Secondly, not only loss-provoking acts
but also attempted acts are covered by its scope.?®

The fundamental rights-conclusion then comes as a consequence on the Court's re-
marks considering direct effect. National criminal proceedings dealing with offences relat-
ing to the financial interests of the Union are to be qualified as an implementation of Union
law within the meaning of art. 51(1) CFR, first sentence, even though Union law "does not,
as it currently stands, provide for rules governing the organisation of justice in the Member
States and, in particular, the composition of the panels hearing cases in matters of corrup-
tion and fraud".?’ In other words, if the obligation to achieve the results laid down in, inter
alia, art. 325(1) TFEU (combating fraud etc. directed against the Union's financial interests
by 'deterrent' measures that provide effective protection) is materially affected,?® the Char-
ter, namely the right to an independent and impartial tribunal in art. 47(2)(1) CFR, becomes
applicable. Even if, for example, Germany does not face similar rule of law deficits, the sim-
ultaneous application of the Charter - for the offences touching the scope of art. 325(1)
TFEU - and the fundamental rights of the Basic Law (for other offences) would be at issue
simultaneously in the context of one criminal court procedure.

Nevertheless, the EC] refrains from further examining Romanian disciplinary law
against art. 47(2)(1) CFR (judicial independence). The incompatibility of national discipli-
nary measures under Union law which are initiated due to non-compliance with decisions

2 Asociatia "Forumul Judecdtorilor din Romdnia” cit. para. 249.

24 Euro Box Promotion and Others cit. para. 253; the decisions referred to by the Court here only de-
scribe the elements of unconditionality and clear and precise obligations without expressly deciding on
their direct effect as a consequence; on art. 325(1) and (2) TFEU see already case C-105/14 Taricco and others
ECLI:EU:C:2015:555 paras 51; case C-42/17 M.A.S. and M.B. ECLI:EU:C:2017:936 para. 38-40.

2> Case C-64/16 Associagdo Sindical dos Juizes Portugueses ECLI:EU:C:2018:117; on this and the first of
the cases concerning Poland F Schorkopf, ‘Europaischer Kontitutionalismus oder die normative
Behauptung des “European way of life” (2019) NJW 3418, 3419-3421.

26 Furo Box Promotion and Others cit. para. 183 and 187.

27 For the statement on art. 51(1) CFR in Euro Box Promotion and Others. cit. para. 204, the quotation
ibid. para. 180; on art. 49 CFR see already M.A.S. and M.B. cit. para. 52.

28 For a dense discussion of its case law on this point see Euro Box Promotion and Others. cit. para. 181 ff.
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of the national constitutional court, despite Union law requiring it, already results from
art. 2 in conjunction with art. 19(1)(2) TEU and Decision 2006/928. In the Grand Chamber’s
words, a separate Charter examination "could only substantiate" this outcome.?® The
doubling of standards due to the operationalization of norms containing institutional
tasks (art. 19(1)(2) TEU) becomes particularly tangible in this section.

11.3. CONCLUSION: WORKING WITH PROTECTION OBLIGATIONS WHILE ABSTAINING
FROM INTERVENING IN THE CONSTITUTIONAL CONFLICT

Overall, the case did not pose any difficulties for the Grand Chamber. Upon accession,
Romania committed itself to measures going back to the 1995 Convention on the Protec-
tion of the European Communities' financial interests (PFl Convention).* In this respect,
one of the Court's main findings is not surprising: art. 325(1) TFEU in conjunction with art.
2 PFI convention and Decision 2006/298 preclude national rules or practices that create
a risk of impunity for serious fraud or corruption offences to the detriment of the Union's
financial interests through an interplay of constitutional court decisions, back-referrals,
extraordinary legal remedies and absolute limitation periods for prosecution.3' The ca-
pacity for referral (art. 267 TFEU) may under no circumstances be subject to disciplinary
measures. Moreover, constitutional obligations for lower courts to follow decisions of the
national constitutional court are permissible under Union law (only) as long as the consti-
tutional court's independence from legislative and executive powers is guaranteed, pur-
suant to art. 2 and art. 19(1)(2) TEU.32

Although the Court emphasizes that the above mentioned norms do not require
“Member States to adopt a particular constitutional model governing the relationship and
interaction between the various branches of the State”,33 the potential for developing
overarching federal obligations in all policy areas - including those remaining within the
competence of the Member States in accordance with the principle of conferral (art. 5(2)
TEU) - shines through. The case law of the German Federal Constitutional Court (BVerfG),
which traces both reason and limit of the primacy-principle back to the order to apply the

2 |bid. paras 242-243.

30 |n detail, ibid. paras 1-11; on the Convention and Directive 1371/2017 of the European Parliament and
of the Council of 5 July 2017 on the fight against fraud to the Union's financial interests by means of criminal
law cf. C Waldhoff, ‘Art. 325" in C Calliess, M Ruffert (eds), EUV/AEUV Kommentar (C.H. Beck 2022) para. 4; F
Weber, ‘Effektive Steuerbetrugsbekapfung im Unionsrecht und nationalen Recht’ (2020) DOV 62, 64 ff.

31 Euro Box Promotion and Others cit. paras 198-203 on the limitation problem and para. 213, on art.
325(1) TFEU while citing the principles of proportionality, equivalence and effectiveness, see paras 192-194;
art. 325 TFEU represents a catch-up codification of ECJ case-law, see C Waldhoff, ‘Art. 325’ cit. para. 6; on
the problem of limitation see already Taricco and others cit. para. 47.

32 Euro Box Promotion and Others cit. paras 227 and 230; RS cit. paras 87-93.

33 Cf. Euro Box Promotion and Others cit. para. 229.
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law given by the Act Approving the Treaty, sees its scope coupled to the transferred com-
petences in conformity with the constitution.34 It has rejected overarching constructions
and did explicitly include the value clause in its rejection.3> The Court’s reasoning dis-
solves this connection.

With regard to the Romanian Constitutional Court, the ECJ's reasoning remains cau-
tious, despite the hints delivered by the referring courts. The latter noted that the Con-
stitutional Court is institutionally not a part of the Romanian judicial system, has been
politically staffed and exceeded its competences several times by encroaching ordinary
jurisdiction.?® Against this, the ECJ abstractly states that the independence of courts in
the meaning of art. 19(1)(2) TEU must be ensured by rules which dispel “any reasonable
doubt, in the minds of individuals, as to the imperviousness of the body in question to
external factors and its neutrality with respect to the interests before it”.3” A negative test
or outcome with a view to the Romanian Constitutional Court is not spoken out. On the
contrary, the Grand Chamber does not see any indication that it would not meet these
requirements and rejects the raised objections. The burden of proof is noticeably shifted
towards the referring courts, which would have been obliged to make considerably more
factual submissions.3® Denying the independence of national constitutionals courts can,
beyond clear-cut cases, indeed hardly be of interest for the ECJ because it would reduce
communication channels even further. However, a tougher stance could follow in the
infringement proceedings initiated one day after this judgement concerning the above-
mentioned judgements from the Polish Constitutional Tribunal.3®

34 See German Federal Constitutional Court (BVerfG) judgment of 22 October 1986 2 BvR 197/83
Solange Il p. 375; BVerfG judgment of 8 April 1987 2 BvR 687/85 Kloppenburg-Beschluf3 p. 244; BVerfG judg-
ment of 12 October 1993 2 BvR 2134 Treaty of Maastricht p. 188; BVerfG judgment of 30 June 2009 2 BvR
1010 Treaty of Lisbon p. 399; BVerfG judgment of 19 July 2011 1 BvR 1916/09 Anwendungserweiterung p 98;
BverfG decision of 13 February 2020 BvR 739/17 Einheitliches Europdisches Patentgericht para.115; BVerfG
judgment of 5 May 2020 2 BvR 859/15 PSPP p. 151 para. 234; BVerfG decision of 27 April 2021 2 BvR 206/14
Tierarzneimittel para. 38.

35 BVerfG decision of 22 November 2001 2 BvB 1, 2, 3/01 NPD-Verbotsverfahren I/Vorabentscheidungs-
ersuchen p.219: "There is no general binding of the Member States to the constitutional provisions of Union
and Community law" references omitted, author’s translation; BVerfG Treaty of Lisbon cit. p. 397: "The val-
ues of Art. 2 TEU-Lisbon, which are already partly contained as principles in the current art. 6 (1) TEU, do
not provide the European integration association with any competence, so that the principle of limited
individual authorisation continues to apply in this respect as well".

36 Furo Box Promotion and Others cit. para. 215.

37 Ibid. para. 225. Para. 224 emphasises an external aspect (full autonomy, absence of hierarchical
subordination and de facto pressure from third parties) and an internal aspect (impartiality through objec-
tive distance from the parties to the dispute).

38 |bid. para. 232-237: no substantiated evidence that judgments of the Constitutional Court would
have been handed down in a context that would give rise to reasonable doubts.

39 polish Constitutional Tribunal K 3/21 cit. and judgment K 6/21 cit.; European Commmission, Rule of
Law: Commission launches infringement proceedings against Poland for violations of EU law by its Constitutional
Tribunal (22 December 2021) ec.europa.eu; the infringement proceedings against the Federal Republic of


https://ec.europa.eu/commission/presscorner/detail/en/IP_21_7070

The Identity of Union Law in Primacy 757

ITT. RECONCEPTUALIZING UNRESTRICTED PRIMACY

The Court could have left the remaining questions about the principle of primacy unan-
swered for several reasons.*° Immediately before, it found a separate examination of art.
47(2)(1) CFR to be unnecessary in view of the results already achieved through art. 2 and
19(1)(2) TEU (cf. section 1.2, last paragraph). A reference to the principle of primacy was
also already made, during the remarks on art. 325(1) TFEU, art. 2 PFI Convention and
Decision 2006/928.4" Moreover, the fact that primacy, as read by the ECJ, precludes

“legislation of a Member State having constitutional status, as interpreted by the constitu-
tional court of that Member State, according to which a lower court is not permitted to
disapply of its own motion a national provision falling within the scope of Decision
2006/928, which it considers, in the light of a judgment of the Court, to be contrary to that
decision or the the second subparagraph of art. 19 (1) TEU”

was underlined by the Grand Chamber - precisely regarding the Romanian Constitutional
Court - just before, in May 2021.42 In other words: another engagement just seemed re-
dundant. The nevertheless started attempt to resolve the open question of “final author-
ity”43 with - for the first time since Costa/ENEL - new arguments in favor of unrestricted
primacy, turns out to weaken the concept as such.

111.1. THE TRADITIONAL BASIS

The starting point marks familiar ground. The Grand Chamber states, “in its settled case-
law on the EEC Treaty, the Court has previously held that, unlike standard international trea-
ties, the Community Treaties established a new legal order, which is integrated into the legal
systems of the Member States on the entry into force of the Treaties and which are binding
on their courts”.* The second emphasis here is to indicate that formulations from the sem-

Germany concerning the BVerfG's PSPP judgment, on the other hand, were discontinued about three weeks
before the Grand Chamber issued its judgment, European Commission, December infringements package:
key decisions ec.europa.eu.

40 Euro Box Promotion and Others cit. para. 68, question 3, concerning preliminary reference C-357/19,
para. 103, question 3 concerning preliminary reference C-811/19 and para. 111, question 3 concerning
preliminary reference C-840/19; the questions in para. 68 and 111 are as follows: "Must the primacy of
Europe Union law be interpreted as permitting a national court to disapply a decision of the constitutional
court delivered in a case relation to a constitutional dispute, which is binding under national law?".

41 Explicitly Euro Box Promotion and Others cit. para. 212.

42 Asociatia "Forumul Judecdtorilor din Roménia" cit. para. 252.

43 0n it cf. C Calliess and A Schnettger, ‘The Protection of Constitutional Identity in a Europe of Multi-
level Constitutionalism’ in C Calliess and G van der Schyff (eds), Constitutional Identity in a Europe of Multilevel
Constitutionalism (Cambridge University Press 2020) 348 and 357.

44 Euro Box Promotion and Others cit. para. 245.
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inal van Gend en Loos and Costa/E.N.E.L. judgments are taken up, albeit other language ver-
sions are more clear in combining them.4> The first emphasis is intended to underline that
the Court itself assumes an act of judicial decisionism which it continues not to underpin
with legal-historical material because the latter provides equivalent evidence for other clas-
sifications of the Treaties.*® The traditional starting point tips near circular reasoning when
it finally states: "Thus, in the judgment of 15 July 1964, Costa [...], the Court laid down the
principle of the primacy of Community law, which is understood to enshrine the prece-
dence of Community law over the law of the Member States."4

Judicially developed primacy justifies precedence, one reads, unconvincingly, with the
French version using primauté and prééminence while the German version doesn't distin-
guish terminologically at all, strengthening the impression of circularity even more.* Be-
yond semantic subtleties,*® the void of a sustainable justification remains, as historical
classifications showed early on.>® The postulate of unrestricted primacy remains, at this
level of reasoning, the central normative dogma of the Union legal order — you either
believe or not.

This view is supported by the classic reference to the consequences of divergent views
(lex posterior-principle, imminence of legal fragmentation)>' — a problem no less familiar in
international law, which has its own claim of “supremacy” (art. 27 Vienna Convention on the

45 Cf. in the cited cases Van Gend en Loos (“new legal order of international law”) and Costa/E.N.E.L.
(“own legal system”) and compare the more combining German and French version of Euro Box Promotion
and Others cit. para. 245, emphasis added: “neue eigene Rechtsordnung” and “un nouvel ordre juridique pro-
pre” (“new own legal order”).

46 For a division of those involved in the integration process into “delegations and federal constitution-
alists” see F Schorkopf, ‘Value Constitutionalism in the European Union’ cit. 957-958; for a differentiation
into “federal constitutionalists”, “traditionalists” and representatives of a “structural congruence” see B Da-
vies, ‘Resistance to European Law and Constitutional Identity in Germany: Herbert Kraus and Solange in its
Intellectual Context' (2015) EL) 434, 441-456; according to H Delfs, Komplementdre Integration (Mohr Siebeck
2015) 324-327, the lines of argumentation of the ECJ and the BVerfG both partly contradict the history of
the origins of the Treaties of Rome in terms of European law.

47 Euro Box Promotion and Others cit. para. 246.

48 Ibid. in the respective language versions, the German translation goes: “Somit hat der Gerichtshof
im Urteil vom 15. Juli 1964, Costa [...], den Grundsatz des Vorrangs des Gemeinschaftsrechts entwickelt,
der den Vorrang dieses Rechts vor dem Recht der Mitgliedstaaten begriindet".

49 For attempts to sort the differing terminology see M Avbelj, ‘Supremacy or Primacy of EU Law: (Why)
Does it Matter? (2011) ELJ 744-754; T Tuominen, 'Reconceptualizing the Primacy-Supremacy Debate in EU
Law' (2020) Legal Issues of Economic Integration 245, 246-249.

50 Exemplary voices in F Weber, ‘Uberstaatlichkeit als Kontinuitit und Identitdtszumutung cit. fn 54 at
p 249 fn 54.

51 Euro Box Promotion and Others cit. para. 246; U Haltern, Europarecht Band Il (Mohr Siebeck 2017)
para. 1275: “functional necessity” (author’s translation).
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Law of Treaties), only without the special normative expectation of self-enforcing prece-
dence, as contained in Union law's primacy-principle.>? The only difference, according to
the ECJ's reasoning, lies in the assertion that Union law has been incorporated by the Mem-
ber States into their legal systems, i.e. is an integral part of them, has somehow taken a
place similar to a hierarchy, which is why national law is subordinate in unavoidable colli-
sions. In other words, the primacy of Union law lives from a certain perception of federal
unity, which must be believed because it can, to this day, only be weakly substantiated from
the treaties.>® This belief is difficult to achieve in its absoluteness because the incorpora-
tion-postulate into the legal systems of the Member States isn't free from contradictions
when taking into account older and more recent decisions on the concept of autonomy, i.e.
the independence of Union law vis-d-vis national law and international law alike.> If the
jurisprudence boils down to an outwardly dualistic, inwardly monistic approach®> the ECJ
doesn't do much different than national constitutional courts in federal states.

The Court's subsequent attempt to establish a firm connection between constitu-
tional semantics,*® which it underlaid the Treaties itself, and the principle of primacy,
doesn't match either. Constitutional semantics found their way into case law in 1977 at
the latest, independently of the principles of direct applicability and primacy.>’ Their con-
flation is a later product of the Court's jurisprudence. The traditional line of reasoning

52 M Villiger, Commentary on the 1969 Vienna Convention on the Law of Treaties (Martinus Nijhoff Publishers
2009) 369, para. 12: “Article 27 expresses the principle that on the international level international law is su-
preme. [...] this has less to do with any monist v. dualist doctrinal victory than with the practical function of the
provision to support pacta sunt servanda. Indeed, any other rule would undermine the performance of trea-
ties”; K Schmalenbach, ‘Article 27'in O Dorr and K Schmalenbach (eds), Vienna Convention on the Law of Treaties
(Springer 2018) 493, para. 16: “Art. 27 does not prohibit invoking internal law stricto sensu but declares the
objection legally irrelevant for the purpose of Art. 26. In other words: deviating internal law is not internation-
ally recognized as a valid justification for non-performance” (emphasis in the original).

53 Cf. R Dehousse, The European Court of Justice (Palgrave 1998) 38: “[...] Court derived its judgment from
the objectives of the treaty, as set out in the preamble and the institutional structure of the Community. [...]
The textual arguments offered to justify its conclusion are rather vague”; A Stone Sweet, ‘Constitutional Dia-
logues in the European Community’ in AM Slaughter, A Stone Sweet and JHH Weiler (eds), The European Court
and National Courts —Doctrine and Jurisprudence (Hart Publishing 1998) 305 and 308: “In declaring the doctrines
of supremacy and direct effect, the Court had, after all, radically rewritten the Treaties (the Treaties contain
neither supremacy clause nor textual support for the direct effect of Treaty provisions and directives)".

5 Euro Box Promotion and Others cit. para. 247, referring to Opinion 2/13 Accession of the European
Union to the ECHR ECLI:EU:C:2014:2454 para. 170; for an older decision, see case C-13/61 De Geus en
Uitdenbogerd v Bosch and Others ECLI:EU:C:1962:11 para. 47 ff.: national law and Community constitute “two
separate and distinct legal orders".

55 A Bergmann, Zur Souverdnitdtskonzeption des Europdischen Gerichtshofs (Mohr Siebeck 2018) 198.

56 Opinion 1/91 Accord EEE ECLI:EU:C:1991:490 para. 21.

5’ The adoption of constitutional semantics did not begin, as is regularly assumed, with case C-294/83
Les Verts v Parliament ECLI:EU:C:1986:166 para. 23 (“basic constitutional Charter”; on the French version and
the reduced meaning of “charte constitutionelle” see C Méllers, ‘Pouvoir Constituant-Constitution-Consti-
tutionalisation’ in A v Bogdandy and ] Bast (eds), Principles of European Constitutional Law (Hart CH Beck
Nomos 2010) 169, 189-190), but with Opinion 1/76 Laying Up-Fund ECLI:EU:C:1977:63 ECR 741, in which the
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thus appears shaky overall. Maybe it is this — for decades repeated but in its absoluteness
in the end unconvincing — baseline of argumentation that fuelled the Court's motive to
add additional arguments with a view to the increasing rule of law-crises.

111.2. FIRST ADDITION: ELEMENTS OF INTERNATIONAL LAW TO STRENGTHEN PRIMACY?

The recourse to international law-patterns to substantiate the special features of Union law
which distinguish it from the former is already remarkable in its constructive design. The
Grand Chamber adopts an argument which was formulated by President Lenaerts in 2020,
in the wake of the German Federal Constitutional Court's PSPP ruling.>® According to it, the
Member States themselves confirmed the special features of the Union legal order the
Court repeatedly “held” for two reasons: firstly, “by the ratification, without reservation, of
the Treaties amending the EEC Treaty”, and secondly — argumentatively separated (“and”) —
“in particular the Treaty of Lisbon”, because the conference of representatives of the Gov-
ernments of the Member States “was keen to state expressly, in its Declaration No 17 con-
cerning primacy, annexed to the Final Act of the Intergovernmental Conference which
adopted the Treaty of Lisbon [...] that, in accordance with settled case-law of the Court, the
Treaties and the law adopted by the Union on the basis of the Treaties have primacy over
the law of the Member States, under the conditions laid down by that case-law”.>?

This addition stands in fundamental contradiction to the traditional starting point
mentioned above. The thesis that, with the entry into force of the Treaties of Rome "un-
like standard international treaties, the Community Treaties established a new legal or-
der, which is integrated into the legal systems of the Member States"® is incompatible
with a later reservation of recognition. The justification switches from a transformative
postulate to a “delegationist reading”, according to which everything is open until the rat-
ification of the first amendment treaty and thus — classic international law — dependent
on the behavior of the contracting parties. This weakens the Court's own starting point.
Additionally, the Grand Chamber must ignore striking aspects of integration history that
point to the opposite direction, like the proposal to include a primacy clause vis-a-vis na-
tional constitutional law in the Merger Treaty drawn up in 1965.%' That didn't happen. The

impairment of the structure and tasks of the institutions by an international treaty was regarded, with
reference to the Treaty's preamble and art. 3 ff. EEC, as incompatible with “the constitution of the Commu-
nity” (in French “la constitution de la Communauté”; in the reasoning ibid. para. 12, only "internal constitu-
tion"/"constitution interne").

%8 K Lenaerts, ‘No Member State is More Equal than Others: The Primacy of EU Law and the Principle
of the Equality of the Member States before the Treaties' (8 October 2020) Verfassungsblog verfas-
sungsblog.de, 11 days before an ECJ delegation visited the BVerfG in Karlsruhe.

5% Euro Box Promotion and Others cit. para. 248; RS cit. para. 49.

%0 Furo Box Promotion and Others cit. para. 245.

61 M Zuleeg, ‘Die Kompetenzen der Europaischen Gemeinschaften gegenlber den Mitgliedstaaten’
(1971) Jahrbuch des &ffentlichen Rechts 1, 30-32, referring to H Lesguillons, L'Application d'Un Traité-Fonda-
tion: Le Traité Instituant La C.E.E. (Pichon&Durand-Auzias 1968) 279-282; conversely, Ernst Wohlfarth, inter
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attempts of the Commission and the European Parliament to promote a constitutional
reading of the treaties rather prove that there was no acceptance.®? Instead, the ratifica-
tion of the Merger Treaty was linked with the Luxembourg compromise in order to mark
a boundary against such extensive ideas.%3

If one nevertheless follows the Court's line of argumentation experimentally, the re-
course to Declaration No. 17 would become superfluous. Unrestricted primacy would al-
ready have become a legal reality through lack of opposition from the Member States, in
the terminology of international law acquiescence.®* Another circumstance proves to be
decisive. To make its result appear plausible, the Grand Chamber has to ignore the su-
premacy clause provided for in the Treaty establishing a Constitution for Europe (TCE),
which was not only limited to the “competences conferred on it”, i.e. the Union (arts I-6
TCE), but dropped for the Lisbon Treaty. Only setting this aspect aside enables the Court
to conceal that it, despite the obvious lack of political will of the actors referred to, the
governments, to introduce a /limited primacy clause at all, imputes the political will to ac-
cept unlimited primacy of Union law.%> In international law, to remain on the level entered
into by the Court, such a move would appear as an ineligible attempt to rewrite a treaty

alia a member of the drafting group of the Treaties of Rome, argued in a commentary on the EEC Treaty
that there was no reservation in favour of member state constitutional law in the Treaties; on this cf. H
Delfs, Komplementdre Integration cit. 324-327.

62 H von der Groeben, ‘Walter Hallstein as President of the Commission’ in W Loth, W Wallace and W
Wessels (eds), Walter Hallstein: The Forgotten European? (Palgrave Macmillan 1998) 95, 104; P Bajon, ‘Renais-
sance eines “vergessenen Europaers”. Erinnerungen an Walter Hallstein’ in M Bachem-Rehm, C Hiepel and
H Turk (eds), Teilungen Uberwinden (De Gruyter 2014) 481, 487; L van Middelaar, ‘Spanning the River: The
Constitutional Crisis of 1965-1966 as the Genesis of Europe’s Political Order’ (2008) EuConst 98, 110, 117-
118; instructive | White, ‘Theory Guiding Practice: The Neofunctionalists and the Hallstein EEC Commission’
(2003) JEIH 111, 123-130; A Vauchez, Brokering Europe (Cambridge University Press 2015) 43-56, 79, espe-
cially 135-138, 144-146 and 177-180; M Rasmussen and D Sindbjerg Martinsen, 'EU Constitutionalisation
Revisited: Redressing a Central Assumption in European Studies' (2019) ELJ 251, 257-270.

63 Cf. JM Palayret, ‘De Gaulle Challenges the Community: France, the Empty Chair Crisis and the Lux-
embourg Compromise’ in JM Palayret, H Wallace and P Winand (eds), Visions, Votes and Vetoes (Peter Lang
2006) 45, 49, 62-66, 72-77; NP Ludlow, ‘De-Commissioning the Empty Chair Crisis: The Community Institu-
tions and the Crisis of 1965-66' in JM Palayret, H Wallace and P Winand (eds), Visions, Votes and Vetoes cit.
79, 84-86; NP Ludlow, The European Community and the Crises of the 1960s (Routledge 2007) 120-123.

64 On this figure as a special form of recognition MN Shaw, International Law (Cambridge University
Press 2017) 66-68; W Heintschel von Heinegg, ‘Ungultigkeit von Vertragen und Fortfall der Vertragsbindung’
in K Ipsen, Vélkerrecht (C H Beck 2019) ch. 18, para. 109.

65 Art. I-6 TCE 1; the clause would thus have contributed nothing to the problem of “final authority”
when it comes to the vertical delimitation of competences, cf. Conseil Constitutionnel decision of 19 No-
vember 2004 n. 2004-505 DC On the Treaty Establishing a Constitution for Europe para. 12-13; E Di Salvatore,
‘The Supremacy of European Law in the Treaty Establishing a Constitution for Europe in the Light of Com-
munity Experience’ in H) Blanke and S Mangiameli (eds), Governing Europe under a Constitution (Springer
2006) 375, 377; cf. also U Haltern, ‘Revolutions, Real Contradictions, and the Method of Resolving them: The
Relationship between the Court of Justice of the European Union and the German Federal Constitutional
Court’ (2021) I-Con 208, 223.
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by one of its organs, moreover one of the most thinly democratically equipped ones.%
Finally, declarations can only be used as an instrument to interpret agreed norms (art.
31(2)(a) VCLT),%” not to enforce postulated contents of an unwritten norm on which the
treaties are deliberately silent after the failure of the TCE.

The literature repeatedly highlighted why the ECJ's jurisprudence wasn't opposed by
the governments, which had long been the decisive actors in the Council. It was supportive
in preserving and enforcing hard-won compromises on secondary law, ® without accepting
unrestricted primacy.®® Exempting Member State executives from constitutional obliga-
tions in this multi-level game was just as little intended as the abandonment of the concept
of understanding the autonomy of Union law as granted and guaranteed, taking place
within a delegated framework. For the German Federal Constitutional Court, this dialectical
harmony of support and reservation can be traced back to the decisions from the Second
Senate from July 1967 and the First Senate from October 1967, the year the Merger Treaty
came into force — more than three years before the extension of the primacy claim over
national constitutional law.”® While the Second Senate considered a review of secondary
law and primary law via the German treaty ratification-act to be permissible under the Basic
Law, the First Senate recognized the autonomy of Union law in the delegated framework.”"

66 Contrasting J Klabbers, An Introduction to International Organizations Law (Elgar 2015) 63; LE Popa,
‘The Holistic Interpretation of Treaties at the International Court of Justice’ (2018) ActScandjurisGent 249,
317: "It is to be reminded that the application of the effectiveness principle aids the interpreter to identify
what the parties to a treaty have agreed, and not what the interpreter thinks that they should have agreed"
emphasis in the original.

67 Declarations don't fall under the ambit of art. 51 TEU; on the above cf. O Dorr, ‘Art. 51" in E Grabitz, M
Hilf and M Nettesheim, Das Recht der Europdischen Union (C H Beck 70™ supply May 2020) para. 5; O Dorr,
‘Article 31" in O Dorr and K Schmalenbach (eds), Vienna Convention on the Law of Treaties cit. para. 63 ff.

68 P Craig, 'EU Membership: Formal and Substantive Dimensions' (2020) CYELS 1, 17: "Normative
supranationalism, fuelled through direct effect, helped to prevent the stagnation of Community law during
the period of Community malaise, when decisional supranationalism, through the Council, was difficult"; JHH
Weiler, The Transformation of Europe’ (1991) YalelJ 2403, 2425; U Haltern, Europarecht Band I cit. para. 1060.

9 R Dehousse, The European Court of Justice cit. 142; see also A Jakab, European Constitutional Language
(Cambridge University Press 2016) 114-116.

70 Case C-11/70 Internationale Handelsgesellschaft ECLI:EU:C:1970:114 para. 3; M Claes and B de Witte,
‘Rollen der nationalen Verfassungsgerichtsbarkeit im europaischen Rechtsraum’ in A v Bogdandy, C Gra-
benwarter and PM Huber (eds), lus Publicum Europaeum Vol VII cit. chapter 121 para. 20: "The doctrine of
primacy, which the Court of Justice established as early as 1964 in Costa v. ENEL, did not require a direct
reaction on the part of the constitutional courts. The obligation established by the ECJ concerned only the
ordinary national courts, which, following that decision, no longer had to apply domestic law contrary to
Community law" (author’s translation).

7 In response to a referral order from a lower court of November 1963 BVerfG decision of 5 July 1967
2 BvL 29/63 EWG-Recht 146, 152; BVerfG decision of 18 October 1967 1 BvR 248/63 EWG-Verordnungen 296:
"The EEC Treaty constitutes, as it were, the constitution of this Community. The legal provisions enacted by
the Community institutions within the framework of their competences under the Treaty, the 'secondary Com-
munity law', form a legal order of their own, the norms of which are neither international law nor national
law of the Member States", emphasis added, author’s translation.
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Lower court classifications were observed in detail.”? The line of jurisprudence has since
been continued,”® and in mutual stimulation with the ECJ.7* The conceptual middle way of
“relative autonomy” can also found in other Member State legal systems.”>

By focusing on the executives, the Court attempts to lever its normative objective
with an alleged pattern of argumentation from international law that focuses on execu-
tive acts in addition to acts of ratification. However, the equation of Member States with
their governments has long been rejected, and rightly so, because it fails to capture the
complexity of the Union legal order.”® For decades, national high courts and constitu-
tional courts have been involved in its dynamics,”” controlling executive activities. Treaty
law itself in numerous places recognizes that the member states, thus their institutions,

72 For an analysis of the decision of the Rhineland-Palatinate Regional Court (Neustadt a. d. WeinstraRe)
leading to BVerfG EWG-Recht cit. and in comparison with other Member State’s innerjudicial processes in this
regard cf. H Lesguillons, L'Application d'Un Traité-Fondation: Le Traité Instituant La C.E.E. cit. 234-244.

73 BVerfG judgment of 29 May 1974 BvL 52/71 Solange | 279, 281; Solange Il cit. 375; Kloppenburg-Bes-
chlufs cit. 242; Treaty of Maastricht cit. 182-184; Treaty of Lisbon cit. 346, 381; BVerfG judgment of 6 July 2010
2 BVR 2661/06 Honeywell/Mangold 301-305; BVerfG judgment of 15 December 2015 2 BvR 2735/14 Iden-
titdtskontrolle 335; BVerfG judgment of 6 November 2019 1 BvR 276/17 Right to be forgotten Il 235; PSPP cit.
90-93; BVerfG judgment of 1 December 2020 2 BvR 1845/18 Romania Il 199.

74 For the protection of fundamental rights B Davies, ‘Internationale Handelsgesellschaft and the Miscal-
culation at the Inception of the ECJ's Human Rights Jurisprudence’ in F Nicola and B Davies (eds), EU Law
Stories (Cambridge University Press 2017) 157, 158: "The miscalculation rested on the misperception that
the German judiciary would happily accept the extension of the supremacy of Community law over national
constitutional principles and structures that Internationale proposed. In fact, the German Constitutional
Court (BVerfG) rejected the Internationale doctrine when the lower national court, here the Frankfurt Ad-
ministrative Court, re-referred the case within its domestic hierarchy after receiving the ECJ's opinion in
1970". And ibid. 176: "If pursuing ‘ever closer union’ had become a key part of the ECJ's identity, then equally
safeguarding the national constitutional rights catalogue was the BVerfG's equivalent"; see also M Claes
and B de Witte, ‘Rollen der nationalen Verfassungsgerichtsbarkeit im europaischen Rechtsraum’ cit. para.
42 fn 64; on the Kloppenburg-Beschluf see U Haltern, Europarecht Band Il cit. para. 1111-1116.

7> The term “relative Autonomie” is borrowed from H Delfs, Komplementdre Integration cit. 326; for com-
parative perspectives see M Claes, ‘Constitutionalizing Europe at its Source: The “European Clauses™ in the
National Constitutions: Evolution and Typology’ (2005) YEL 81, 107; M Wendel, Permeables Verfassungsrecht
(Mohr Siebeck 2011) 401 ff.; ] Masing, ‘Verfassung im internationalen Mehrbenensystem’ in M Herdegen
and others (eds), Handbuch des Verfassungsrechts (CH Beck 2021) ch. 2, para. 101-105; U Haltern, Euro-
parecht Band Il cit. para. 1260-1279.

76 In the context of the former art. 235 EEC Treaty cf. JHH Weiler, ‘The Transformation of Europe’ cit.
2452: "The general assumption that unanimity sufficiently guarantees the Member States against abusive
expansion is patently erroneous. First, it is built on the false assumption that conflates the government of
a state with the state".

77U Haltern, Europarecht Band |l cit. para. 1081: "Since 1967, the argumentation to conceptualise the
national consent law as a decisive legal application order and ground of validity in the sense of the 'bridging
theory' has been a topos that runs like a red line through the jurisprudence of the BVerfG (and other na-
tional courts [...])" (author’s translation).
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are bound by their constitutional rules.” The fact that reactions of member state consti-
tutional courts have been priced in beforehand” turns the targeted reduction of the cho-
sen perspective into an easy to see through self-constraint.

The German Federal Constitutional Court's assessment of Declaration No. 17 under-
lines the contrast. It emphasizes that a declaration, made by the executive after the de-
liberate deletion of an initially envisaged and /imited primacy clause, can in no way sup-
port the reversal of the vertical constitutional architecture of the Union.® In other words,
references to Declaration No. 17 in order to push through unrestricted primacy are irrel-
evant since the Lisbon decision, i.e. before the Amendment Treaty entered into force. The
ratification act doesn't change the location of the declaration outside the treaty frame-
work either (art. 51 TEU).8! From this point of view, invoking it only contrasts a divergence
in normative evaluation. Constitutionally, the ECJ, if its argumentation were to be taken
seriously, would step outside the framework of constitutional authorization carrying art.
19 TEU.®2 This is made clear by another consideration: if the German Parliament cannot
grant the Union blanket authorizations for constitutional reasons, the executive cannot
give the ECJ carte blanche on the scope of the primacy doctrine by means of a simple
declaration in the first place.®3

78 This is already mentioned by M Zuleeg, ‘Die Kompetenzen der Europdischen Gemeinschaften
gegenuber den Mitgliedstaaten’ cit. 30; today cf. art. 48(6), art. 49 and art. 42(2)(3) TEU; art. 218(8), 262, 311(3)
TFEU and Recital 1 of Protocol No. 1 on the role of national parliaments in the European Union [2012].

79 On the position of ECJ Judge Alberto Trabucchi, who was involved in the van Gend en Loos case, see
M Rasmussen, ‘Law Meets History: Interpreting the Van Gend en Loos Judgment' in F Nicola and B Davies
(eds), EU Law Stories (Cambridge University Press 2017) 103, 116: "He advised that the primacy of European
law should wait 'pour le moment' because of the constitutional difficulties this would impose on Italy and
Germany”.

80 BVerfG Treaty of Lisbon cit. 401-402: "In this respect, it is insignificant whether the primacy of appli-
cation, already recognised for Community law [...] is provided for in the Treaties themselves or in Declara-
tion No. 17 annexed to the Final Act to the Treaty of Lisbon. [...] As regards public authority exercised in
Germany, the primacy of application only reaches as far as the Federal Republic of Germany approved this
conflict of law rule and was permitted to do so", references omitted; BVerfG decision of 23 June 2021 2 BvR
2216/20 Eilantrdge EPGU-ZustG Il para. 76: "Neither the Treaty on European Union nor the Treaty on the
Functioning of the European Union contain an express guarantee specifying the precedence of application
(Anwendungsvorrang) accorded to EU law. [...] there was no agreement among the contracting parties to
expressly recognise an absolute and unconditional precedence in this respect. [...] It was on this basis that
Member States had no constitutional objections to Declaration No. 17", references omitted.

81 Cf. the differentiation in the Act Approving the Amendment Treaty, its two protocols, eleven further
protocols and the "adopted declarations", which are divided into joint and unilateral ones, art. 1 Sentence
1 of the Act on the Treaty of Lisbon of 13 December 2007, Bundesgesetzblatt 2008 I, 1038 and 1147 ff.

82 0On this BVerfG PSPP cit. 92-96.

83 Cf. BVerfG judgment of 30 July 2019 2 BvR 1685/14 European Banking Union 288 para. 121 with fur-
ther references; the Federal Government relativises Declaration No. 17 by citing the BVerfG's case law itself
in the Explanatory Memorandum to the Second Act Approving the European Patent Court Agreement, cf.
Bundestags-Drucksache 19/22847 of 25 September 2020, 10.
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An interim result can be noted: the invocation of Declaration No. 17 remains coupled
to divergent understandings of Union law's ground of validity (Geltungsgrund) and must be
rejected as a strategic argument. The recourse (or relapse) to international law-patterns
tries to decide a complex problem, the deliberate non-decision on the vertical constitutional
architecture between Union and member states, with an auxiliary argument under inter-
national law, although, according to the EC, this legal order has dedicated itself precisely to
the ambition of being more than a “standard” organization under international law.8 The
reference to an “empirical and normative reality of the European Union today” doesn’t add
a legal argument but describes one holistic perception of the problem in general.®

111.3. SECOND SUPPLEMENT: EQUALITY THROUGH PRIMACY, SUBORDINATION
THROUGH SELF-OBLIGATION

Slightly downgraded in its intended weight (“It must be added”) follows a second addition
which also upgrades a presidential argument to a position of the Court.®® It reads: the
Union can respect the “equality of the Member States before the Treaties” as laid down
in art. 4(2)(1) TEU besides their national identity “only if the Member States are unable,
under the principle of the primacy of EU law, to rely on, as against the EU legal order, a
unilateral measure, whatever its nature”.8’

The reasoning is stunning. Even in the Court's own jurisprudence (at least so far),
primacy does not rule out non-compliance with Union law, triggering infringement pro-
ceedings, just as a breach of obligations under international law leads to state liability.
Art. 4(2), first sentence, TEU formulates a duty, incumbent on all Union organs, to respect
the equality of the Member States before the Treaties. The obligation is not dependent
on the absence of unilateral deviations by Member State institutions. The Grand Cham-
ber does not establish a connection. Thus, it remains unclear how Union institutions can
be prevented from their legal duty to respect the equality of Member States by unilateral
acts of the latter. If one applies the criteria of direct effect to this obligation — clear and
precise wording, unconditionality — one is led to the conclusion that the Grand Chamber
puts an additional condition into the norm that is neither visible in its wording nor plau-
sibly extractable methodologically. The Grand Chamber just puts its desired outcome —
the acceptance of unrestricted primacy — into an unconditional legal obligation directed
at Union organs. Explanations on the understanding of equality would have been helpful

84 Cf. the distinction from international treaties which "only" pursue the application of free trade and
competition rules in Opinion 1/91 cit. paras 16-18.

85> Quote from R Schutze, ‘Models of Demoicracy: Some Preliminary Thoughts' (EUl Working Papers
LAW 2020/08) 20, as well as 50; cf. A Bobi¢, ‘Constructive Versus Destructive Conflict: Taking Stock of the
Recent Constitutional Jurisprudence in the EU' (2020) CYELS; U Haltern, 'Revolutions, Real Contradictions,
and the Method of Resolving Them' cit. 212-215.

86 K Lenaerts, 'No Member State is More Equal than Others' cit.

87 Euro Box Promotion and Others cit. para. 249.
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at this point, but are likely to have been omitted because it would have become clear that
the violation of Union law by unilateral deviations is simply to be addressed by infringe-
ment proceedings.8 Only by omitting this can the two-sentence passage, which doesn't
include further references, conceal the fact that the Grand Chamber plays a rhetorical
ploy to assert its understanding of primacy through the principle of equality by one of the
legal systems involved: equality through primacy as the normative reality of Union law
but only one normative reality in the Verbund.®

If one further thinks about the brief passage, the formula reads: the unconditional
acceptance of primacy is the only way to enable the Union institutions to respect the
equality of the member states. What is needed is an act of treaty-fulfilling subordination
which the Federal Republic of Germany (for example), according to the German Federal
Constitutional Court, isn't even capable of for constitutional reasons.®® Until this happens,
argumentum e contrario and in view of the various constitutional reservations of the high-
est courts of the member states, a continued state of self-inflicted inequality — up to this
point — floats in the normative realm of Union law, as read by the ECJ. The fact that the
fulfilment of a legal obligation by Union organs can be made impossible by the Member
States normatively is, as far as one can see, a singular finding.

A step back from this unconvincing equation of unity (through primacy) with equality
lets the deeper fundament of primacy's fragile validity shine through: the political will of
its legal normativity.® The Court can demand value convergence and unrestricted pri-
macy without being able to guarantee them as quasi-constitutional prerequisites (Verfas-
sungsvoraussetzungen) of the Union legal order’s specialty or even supplement political
communities that have to support it.?

88 precisely this argumentation can therefore, since decades, be found in infringement proceedings:
case C-39/72 Commission v Italy ECLI:EU:C:1973:13 para. 24-25.

89 A Bobi¢, ‘Constructive Versus Destructive Conflict’ cit. 65: "However, the position of the Court of Justice
as the 'high federal court' in the EU is but one reality; national courts performing constitutional review have
developed a reality of their own, supported by jurisprudence that at times outright contradicts that of the
Court of Justice. Thus, federalism cannot capture the EU without being stretched beyond recognition”.

90 BVerfG Treaty of Lisbon cit. 401-402, decision of 23 June 2021 2 BVR 2216/20 Eilantréiige EPGU-ZustG
Il para. 76.

91 Cf. JHH Weiler, ‘Federalism without Constitutionalism: Europe’s Sonderweg’ in K Nicolaidis and R
Howse (eds), The Federal Vision (Oxford University Press 2001) 54, 68: "They accept it as an autonomous
voluntary act, endlessly renewed on each occasion, of subordination, in the discrete areas governed by
Europe to a norm which is the aggregate expression of other wills, other political identities, other political
communities. [...] When acceptance and subordination is voluntary, and repeatedly so, it constitutes an act
of true liberty and emancipation from collective self-arrogance and constitutional fetishism: a high expres-
sion of Constitutional Tolerance".

92 Cf. J Bast and AK Thiruvengadam, ‘Origins and Pathways of constitutionalism’ in P Dann and A
Thiruvengadam (eds), Democratic Constitutionalism in India and the European Union (Elgar 2021) 75, 102: "It
is difficult to predict in which direction the Rule of Law Crisis in the EU will develop; a short-term solution
is not in sight. As of now, it has not caused an institutional crisis at the EU level but it demonstrates the
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111.4. CONCLUSION: “NORMED” PRIMACY AS A RESULT OF SELECTIVE LISTENING

A procedural consequence is also noteworthy. The Court treats the principle of primacy,
on the basis of the questions referred,®® not just as a constitutive element of Union law’s
supranationalism, a characteristic of its norms, but as a norm that can be referred itself.%
Every court in the Member States can thus submit questions on primacy as such. To-
gether with the value-jurisprudence, which already extends into Member States' spheres
of competence, this — from the perspective of the German Federal Constitutional Court —
leads to a detachment from the constitutional command which legitimizes the applica-
tion of Union law in the first place.®> For it is “ultimately for the Court to clarify the scope
of the principle of the primacy of EU law in the light of the relevant provisions of that law;
that scope cannot turn on the interpretation of provisions of EU law by a national court
which is at odds with that of the Court”.?® More clearly than before, the ECJ builds a loyalty
bridge to the courts of instance, equally bypassing supreme courts that are deformed
contrary to the rule of law as well as constitutionally impeccably composed courts that
are just dogmatically recalcitrant. In this way, it will surely be avoided that deranged con-
stitutional systems and “constitutional courts operating as an arm of the executive” of
the Member States can influence and partake in shaping the content of the values en-
shrined in art. 2 TEU and, through them, the entire Union legal order.®”

But can this closing figure for the benefit of European constitutional law claim legiti-
macy? And how does the German federal government's executive promise to do everything

extent to which the supranational project relies on constitutional preconditions at the national level which
the EU itself, let alone its Court, cannot ensure." (emphasis added); see also C Méllers, The European Union
as a democratic federation (Klaus Bittner 2019) 124-128.

93 Euro Box Promotion and Others cit. para. 68, 103 and 111.

94 Ibid. para. 263: "In the light of all the foregoing considerations, the [...] question[s] [...] must be an-
swered to the effect that[...] the principle of primacy of EU law is to be interpreted as [...] "; this is relatively
new, for example case C-585/18 A.K. ECLI:EU:C:2019:982 para. 171; case C-824/18 A.B. ECLI:EU:C:2021:153
para. 150; Asociatia "Forumul Judecdtorilor din Romdnia" cit. para. 252; case C-920/19 Fluctus s.r.o. and Others
ECLI:EU:C:2021:395 para. 60; case C-439/19 Latvijas Republikas Saeima ECLI:EU:C:2021:504 para. 137; case
C-107/19 Dopravni podnik hl. m. Prahy ECLI:EU:C:2021:722 para. 49; case C-360/20 Ministerul Lucrdrilor Pub-
lice, Dezvoltdrii si Administratiei ECLI:EU:C:2021:856 para. 40; previously cf. case C-573/17 Popfawski
ECLI:EU:C:2019:530 para. 109; case C-378/17 Minister for Justice and Equality ECLI:EU:C:2018:979 para. 52;
case C-409/06 Winner Wetten GmbH ECLI:EU:C:2010:503 para. 69.

9 BVerfG Solange Il cit. 375; Kloppenburg-Beschlufs cit. 244; Treaty of Maastricht cit. 188; Treaty of Lisbon
cit. 399; Anwendungserweiterung cit. 98; PSPP cit. 151 para. 234; Einheitliches Europdisches Patentgericht cit.
para. 115; Tierarzneimittel cit. para. 38.

9 Euro Box Promotion and Others cit. para. 254.

97 A v Bogdandy, C Grabenwarter and PM Huber, ‘Verfassungsgerichtsbarkeit im europaischen
Rechtsraum’ in A v Bogdandy, C Grabenwarter and PM Huber (eds), lus Publicum Europaeum Vol VIl cit. ch.
126, para. 42-43 (author’s translation).
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in its power to prevent future ultra vires findings by the BVerfG relate to this goal?°® Even if
it must not to be read as, in the event of another conflict, announcing a packed court,
cleansed of dogmatic uncomfortable figures, quandaries remain which are attributable to
the ECJ's unrestricted primacy claim.

The aim of this section was to make the Grand Chamber's statements visible as the
result of a (very) selective listening. The meaning of constitutional reservations from impec-
cably composed constitutional or high courts, embedded in functioning constitutional
states, remains alien to the ECJ. The idea that every power exercising institution needs bal-
ancing counterweights is relegated to the background — although it is indisputable that the
Union's legal order is not self-sustaining.®® Unsuspicious Governments rely heavily on the
ECJ, and the Court can be sure of their support. A picture in need of balancing accompani-
ment by other unimpaired high courts cannot paint itself any clearer.

TV. CONCLUSION: UNION LAW’S IDENTITY BETWEEN DIALOGICAL CRISIS
CONTAINMENT AND CONSTITUTIONAL MONOLOGUE

No one can dislike the Court for defending the Union legal order against interventions
from judicial bodies under political influence or in the state of institutional dismantling.
The Grand Chamber succeeds with ease in this case due to Romania's commitments

98 On 2 December 2021, the Commission closed the infringement proceedings against the Federal Re-
public of Germany because of the PSPP ruling of the Federal Constitutional Court, inter alia, for the following
reason: "Third, the German government, explicitly referring to its duty of loyal cooperation enshrined in the
Treaties, commits to use all the means at its disposal to avoid, in the future, a repetition of an 'ultra vires'
finding, and take an active role in that regard" cf. European Commission, December infringements package: key
decisions cit.; the transmission of such a formulation is denied by the Federal Government with reference to
Declaration No. 17 and the possibility of ultra vires findings by the BVerfG in Bundestags-Drucksache 20/290
of 17 December 2021, 10-11; cf. also Bundestags-Drucksache 20/658 of 14 February 2022, 2.

99 0On the idea of an institutional counterweight U Haltern, Europarecht Band Il cit. para. 1042; the fact
that constitutional reservations with regard to European integration can lead to a restraint in policy-making
- M Wendel, ‘The Fog of Identity and Judicial Contestation: Preventive and Defensive Constitutional Identity
Review in Germany’ (2021) EPL 465, 475-476: "In fact, the fog of identity unduly constrains the democratic
process with regard to European integration in the basis of a provision that had once been framed in order
to prevent a backslide into dictatorship” - is not a phenomenon limited to European policy and would have
to be consistently broughtinto play against any constitutional court's cassation competences. The regularly
cited aim of art. 79(3) Basic Law to protect against executive totalitarianism within the country, which is
undoubtedly correct in terms of drafting history, also ignores its role in the integration process. The norm
was regarded as limiting the influence of Community law early, cf. H Delfs, Komplementdre Integration cit.
326-327; according to K Zweigert, ‘Der Einfluss des Europadischen Gemeinschaftsrechts auf die
Rechtsordnungen der Mitgliedstaaten’ (1964) RabelsZ 601, 640 fn 134, the restriction of art. 24(1) Basic Law
by the eternity clause was the prevailing doctrine, which proves not more than the Basic Law also is a “living
constitution” whose norms, like the primary law of the Union or the law of the ECHR, develop contextually.
Dynamic-transformative changes are, in other words, not a privilege reserved for inter- and supranational
legal orders; cf. S Baer, ‘Wie viel Vielfalt garantiert/ertragt der Rechtsstaat?' (2013) RuP 90, 91: "Article 79 (3)
GG sets substantive limits to transnational norm pluralism" (author’s translation).
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made upon accession. Criticism of dogmatic constructions such as “value constitutional-
ism"1% or reasoning for unrestricted primacy, on the other hand, is part of a European
legal scholarship that retains a critical perspective notwithstanding crises and thinks be-
yond individual cases, to which dogmatic constructions are always limited initially.'’

The ECJ's case law can certainly be read as the judicial development of a constitutional
core laid down in art. 2 TEU.'9? Assuming that the multiple rule of law problems will be
managed, the more stimulating question is that of the identity of the legal systems in-
volved. The Court recently spoke of the Union's values as an “integral part of the very
identity of the European Union as a common legal order”.'%® Member state’s constitu-
tional identities and Union law's “national identity” clause in art. 4(2)(1) TEU have been
investigated for years. In ascertaining their difference’® and elaborating on balancing-
mechanisms, one can see attempts of preventively proceduralizing the diverging posi-
tions on Union law's legal source, being present in the background,'% without being able
to conceptually overcome that divergence.'%

100 F Schorkopf, ‘Value Constitutionalism in the European Union’ cit. 963-964.

101 Cf, K F Garditz, ‘Glaubwurdigkeitsprobleme im Unionsverfassungsrecht’ (2020) EuZW 505-508; deficits
of disciplinary distance to the subject matter are made out in different aspects from ] Komarek, ‘Freedom and
Power of European Constitutional Scholarship’ (2021) EuConst 422, 426, 429, 440-441; A Albi, ‘Erosion of Con-
stitutional Rights in EU Law: A Call for “Substantive Co-operative Constitutionalism™ (2015) ICL Journal 151,
152-158; C Mollers, ‘Fragmentierung als Demokratieproblem? in C Franzius, FC Mayer and ] Neyer (eds),
Strukturfragen der Europdischen Union (Nomos 2010) 150, 156; F Schorkopf, ‘Selbstverstandnis und Perspek-
tiven der Europarechtswissenschaft’ (2020) Jahrbuch des 6ffentlichen Rechts 527, 536-538; U Haltern, ‘Euro-
parecht und ich’ cit. 440-469; | Masing, ‘Verfassung im internationalen Mehrbenensystem’ cit. para. 119.

1027 v Bogdandy, Strukturwandel des éffentlichen Rechts cit. 158-162, there "European constitutional
core" (author’s translation).

103 Case C-156/21 Hungary v Parliament and Council ECLI:EU:C:2022:97 para. 232; case C-157/21 Poland
v Parliament and Council ECLI:EU:C:2022:98 para. 264; for an analysis of these judgments cf. F Weber, ‘The
Pluralism of Values in an Identity-Framed Verbund: Federal Belonging in the European Union after the Rule
of Law Conditionality Judgments’ (2022) ELRev 514-533.

104 PM Huber and A Paulus, ‘Cooperation of Constitutional Courts in Europe’in M Andenas and D Fair-
grieve (eds), Courts and Comparative Law (Oxford University Press 2015) 281, 287: "The task of guarding the
integrity of the Basic Law belongs to the Federal Constitutional Court and is not the same as the obligation
of the Court of Justice of the European Union under the first sentence of Art. 4 sec. 2 of the TEU to give
regard to the national identity, which is understood more broadly by the Member States"; A Paulus and JH
Hinselmann, ‘International Integration and its Counter-Limits' in C A Bradley (ed.), The Oxford Handbook of
Comparative Foreign Relations Law (Oxford University Press 2019) 411, 428; C Grabenwarter and others, The
Role of the Constitutional Courts in the European Judicial Network’ (2021) EPL 43, 51-58.

105 See A Schnettger, ‘Article 4(2) TEU as a Vehicle for National Constitutional Identity in the Shred
European Legal System’in C Calliess and G van der Schyff (eds), Constitutional Identity in a Europe of Multilevel
Constitutionalism (Cambridge University Press 2020) 348.

106 On art. 4(2)(1) TEU PM Huber, Verfassungsgerichtsbarkeit und Politik im europaischen Rechtsraum’in A
v Bogdandy, C Grabenwarter and PM Huber (eds), lus Publicum Europaeum Vol VII cit. ch. 123 para. 80: "Legal
ground reference to national constitutional law" (author’s translation); conflict resolution via art. 4(2) TEU did, so
far, institutionally run towards the ECJ, see C Walter and M Vordermayer, ‘Verfassungsidentitat als Instrument
richterlicher Selbstbeschrankung in transnationalen Integrationsprozessen’ (2015) Jahrbuch des 6ffentlichen
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Studies on constitutional identities share a starting point with social science studies.
Identity may be formed while being exposed to and individually select external elements
from ones social environment, but always from within oneself. Interference by third parties
in identity building-processes is excluded. It is a matter of subject formation and self-reflec-
tion which is to be distinguished from communicative acts between different subjects.'”

This puts the ECJ's selective argumentation in a new light. For the Court, the Union
legal order finds its constitutional identity in unrestricted primacy, formed with isolated
set pieces taken from the integration process (above, section 11.1-3). Primacy is the inac-
cessible element that categorically excludes co-formative voices of third parties. This re-
alization, fuelled by the Grand Chamber's decision, is significant for two reasons. First,
the rigidity of the Court’s jurisprudence on this point can be fitted into an analytical
framework that is already known for Member States. It is not a singularity in the Verbund
between the Union and its member states.

Secondly and more important, an insight fed by the observation of member state con-
cepts on constitutional identity becomes fruitful: the distinction between content determi-
nation and the absoluteness of its protection. Content determination is, as mentioned,'%®
a closed process. However, the scope of protection is by no means absolute in all legal sys-
tems and can only be overcome through a new constitution, as in the case of the German
Federal Constitutional Court's concept based on the eternity-clause in art. 79(3) Basic
Law. 9 Realizing this fact leads to the insight that there are no European identity-assertions
which are more similar in their absoluteness than those of the ECJ and the German Federal
Constitutional Court. The difference lies in the fact that the channel of communication to
the ECJ is open, if only to be able to avoid violations through corrections of its jurisprudence,
whereas there is no reverse communication channel.’’® The Court is left with only one pos-
sibility, the visible recognition of identity-relevant objections within its own case by case-

Rechts 129, 132 ff,; A Schnettger, ‘Article 4(2) TEU as a Vehicle for National Constitutional Identity in the Shred
European Legal System' cit. 9, 30, 33-34; M Claes and B de Witte, ‘Rollen der nationalen Verfassungsgerichtsbarkeit
im europaischen Rechtsraum’ cit. para. 82-84; therefore proposing a "reverse referral procedure" de lege ferenda
(art. 267(a) TFEU) PM Huber, Verfassungsgerichtsbarkeit im europaischen Rechtsraum’ cit. para. 81.

107 G van der Schyff, ‘Member States of the European Union, Constitutions, and Identity’ in C Calliess and G
van der Schyff (eds), Constitutional Identity in a Europe of Multilevel Constitutionalism (Cambridge University Press
2020) 305, 328: "developing identity is by the very nature of the topic something 'personal™; A Schnettger, ‘Article
4(2) TEU as a Vehicle for National Constitutional Identity in the Shred European Legal System’ cit. 9, 10-11, 14.

108 Furo Box Promotion and Others cit. para. 254.

109 Comparative G van der Schyff, ‘Member States of the European Union, Constitutions, and Identity’ cit.
305, 342-345; critical C Walter, ‘Wohin steuern die Ultra-vires- und die Identitatskontrolle? Eine Zwischenbilanz
anhand der Entscheidungen des Bundesverfassungsgerichts im PSPP-Verfahren’(2021) 211, 216-217.

"0 As far as can be seen, for the first time in BVerfG decision of 14 January 2014 2 BvR 2728/13
OMT/Preliminary Reference 384-385 para. 27; for a classification of the concept of constitutional identity in
Member State constitutional law and the principle of primacy of Union law as mutual "primacy claims" cf.
C Walter, ‘Wohin steuern die Ultra-vires- und die Identitatskontrolle? cit. 211, 219, author's translation; cf.
also F Weber, 'The Pluralism of Values in an identity-framed Verbund' cit. 525-526.
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reasoning.” Quite a few voices see deficits here that are detrimental to the concern of
equal cooperation in the European constitutional court network. "2

The question thus is: when does the ECJ leave the phase of sealed identity-formation
and enters into the phase of genuine identity negotiation? Identities that do not change
don't exist. Dogmatically, the consideration of important particular identity objections is al-
ready possible, via art. 4(2)(1) TEU. Their recognition must not be understood as a breach
of the basically accepted''® primacy principle, but as a built in-exception into Union law’s
claim to unity, in other words an exception in Union law itself.V'* In engaging this possibility
lies the key for reducing reservations from constitutional court that are adherents in the
struggle to preserve the rule of law in Europe. The ECJ cannot be exempted from the thesis
which says that there can be no absolute “guardians of the grail of constitutional identity”
in integration communities.”™ None other than Walter Hallstein early on advocated for the
establishment of stable and durable communication channels between the courts."®

11 See now RS cit. para. 69-70; PM Huber, Verfassungsgerichtsbarkeit und Politik im europaischen
Rechtsraum’ cit. para. 81, refers to an already possible involvement of national supreme and constitutional
courts through the Court's Rules of Procedure; cf. also A v Bogdandy and S Schill, 'Overcoming Absolute
Primacy: Respect for National Identity under the Lisbon Treaty' (2011) CMLRev 1417, 1449.

112 A Schnettger, ‘Article 4(2) TEU as a Vehicle for National Constitutional Identity in the Shred European
Legal System’ cit. 35-37, especially 35: "A purely rhetorical reference to Article 4(2) TEU is not enough, consid-
ering the importance that many Member States attach to the protection of their constitutional identities. If the
ECJ does not forward convincing and verifiable reasons for its statements, its judgments will likely lose persua-
siveness and give rise to national presumptions favouring the protection of constitutional identity over the
primacy of EU law"; M Gutan, ‘The Infra-Constitutionality of European Law in Romania and the Challenges of
the Romanian Constitutional Culture’ 161; M Claes and B de Witte, ‘Rollen der nationalen Verfassungsgerichts-
barkeit im europaischen Rechtsraum’ cit. para. 51: "The ECJ] must show - more than has been the case so far
- that it understands the arguments of the constitutional courts and seriously addresses their concerns" (au-
thor's translation); PM Huber, ‘Verfassungsgerichtsbarkeit und Politik im europdischen Rechtsraum’ cit. paras
78-81; ] Larik and R Bruggemann, 'The Elusive Contours of Constitutional Identity: Taricco as a Missed Oppor-
tunity’ (2020) Utrecht Journal of International and European Law 20, 24-25, 30-31.

13 BVerfG PSPP cit. para. 111: "If any Member State could readily invoke the authority to decide,
through its own courts, on the validity of EU acts, this could undermine the precedence of application ac-
corded to EU law and jeopardise its uniform application. Yet if the Member States were to completely re-
frain from conducting any kind of ultra vires review, they would grant EU organs exclusive authority over
the Treaties even in cases where the EU adopts a legal interpretation that would essentially amount to a
treaty amendment or an expansion of its competences"; U Haltern, 'Revolutions, Real Contradictions, and
the Method of Resolving them' cit. 210-211, 215-219 and 223-225.

14 For such an understanding, which excludes from the outset a case of collision leading to prece-
dence of application, A Schnettger, ‘Article 4(2) TEU as a Vehicle for National Constitutional Identity in the
Shred European Legal System’ 32-34.

115 Cf. (only) with regard to the Member States, C Walter and M Vordermayer, ‘Verfassungsidentitat als
Instrument richterlicher Selbstbeschrankung in transnationalen Integrationsprozessen’ 165-166 (author's
translation).

116 Following art. 82(4) Gesetz (ber das Bundesverfassungsgericht, as a constant duty to include, even if
only with consultative effect W Hallstein, ‘Europapolitik durch Rechtsprechung’ in H Sauermann and EJ
Mestmacker (eds), Wirtschaftsordnung und Staatsverfassung, Festschrift fiir Franz B6hm zum 80. Geburtstag
(Mohr Siebeck 1975) 205, 223-225.
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I. THE GREY ZONE OF ART. 4(2) TEU

National identity, a distinct concept of Art. 4(2) TEU," has been for some time an im-
portant topic of discussion in EU law. Although it has received a considerable amount of
scholarly attention, the other concepts included in art. 4(2) TEU seem to be less devel-
oped. In this Article, | will focus on essential state functions and explore their contours
and relation to national identity. Both national identity and essential state functions pro-
vide an “argumentative vehicle” how MSs could raise their particular, national concerns
vis-a-vis the EU. Yet, essential state functions have been treated in a confusing manner by
both the Court of Justice of the European Union (CJEU) and the scholarly literature: the
concept is sometimes included in national identity, other times distinguished from it.

First, I illustrate this muddiness by analysing CJEU judgment concerning the dispute
over the temporary relocation mechanism addressing the refugee crisis.? In this case,
Visegrad countries? challenged the limited-scale relocations of applicants in clear need of
international protection that were meant to represent a tangible solidarity gesture in the
midst of the refugee crisis, aiming to help Member States (MSs) burdened with the big-
gest asylum application backlogs (i.e. Italy and Greece). In Commission v Poland, Hungary
and Czech Republic,* CJEU found that the three MSs had infringed EU law by disregarding
their obligation to relocate a specified number of applicants, regardless of their counter-
argumentation built, inter alia, on art. 4(2) TEU's essential state functions. Nevertheless,
the claim was broadly understood by the Advocate General (AG), the CJEU and the schol-
ars as a national identity claim.

Second, | explore the concept of essential state functions deeper and attempt to clar-
ify it. | claim that essential state functions encompass predominantly a set of state com-
petences that form a core of the state actions and are distinct from national identity, but
the aim and substance of the essential state functions are, in their very core, indeed sim-
ilar to the national identity. The two concepts could be connected once we consider func-
tions of state as a part of its identity. Therefore, essential state functions and national

T Art. 4(2) TEU reads: “The Union shall respect the equality of Member States before the Treaties as
well as their national identities, inherent in their fundamental structures, political and constitutional, inclu-
sive of regional and local self-government. It shall respect their essential State functions, including ensuring
the territorial integrity of the State, maintaining law and order and safeguarding national security. In par-
ticular, national security remains the sole responsibility of each Member State”.

2 The mechanism was established in two legal acts: Decision 2015/1523 of the Council of 14 September
2015 establishing provisional measures in the area of international protection for the benefit of Italy and of
Greece, and Decision 2015/1601 of the Council of 22 September 2015 establishing provisional measures in
the area of international protection for the benefit of Italy and Greece (hereinafter the “Council relocation
decisions”).

3 Slovakia and Hungary led the legal challenge to the relocations, supported by Poland (joined cases C-
643/15 and C-647/15 Slovakia and Hungary v Council ECLI:EU:C:2017:631). Later, the infringement proceedings
concerned Hungary, Poland and Czech Republic, making all Visegrad Group countries somehow involved.

4 Joined Cases C-715/17, C-718/17 and C-719/17 Commission v Poland, Hungary and Czech Republic
ECLI:EU:C:2020:257.
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identity could, in some situations, cover the same substance of arguments raised by the
MSs before the CJEU. The difference between them is thus more in framing then essence.
On the face, however, national identity encompasses also features that distinguish a state
including features of cultural character as long as they are of constitutional relevance,
vulnerable to running contrary to art. 2 TEU, while essential state functions might appear
as a more universal concept less open to subjective interpretation, thus less likely to col-
lide with common EU values. Despite that, as the temporary relocation mechanism dis-
pute reveals, essential state functions could also be used in an abusive manner which
calls for scrutiny against art. 2 TEU.

| proceed as follows. In section Il, | summarize proceedings concerning the temporary
relocation mechanism at the CJEU, including the arguments raised and the CJEU's reaction
to them. The case shows that in order to bring art. 4(2) TEU into play, the MSs claimed con-
cern for their ability to perform essential state functions. Still, the AG responded as if the
claim rested on national identity. In section Il, I argue that the Union’s obligation to respect
essential state functions and to respect national identity are indeed closely related con-
cepts, which explains the AG's approach. The argument rests on three lines of reasoning:
discussion of art. 4(2) TEU (section Il.1); a brief look into some of the national constitutional
courts'identity review case-law (section II1.2); and analysis of the CJEU's case-law concerning
the concept of essential state functions (section 111.3). In section IV, | discuss the conse-
quences of the fact that both national identity and essential state functions could, in some
instances, cover the same arguments, asking a question what pragmatic reasons there are
to choose essential state functions over national identity. Section V concludes.

1. HIGHLIGHTING ART. 4(2) TEU VARIABILITY: THE CJEU’S CASE-LAW ON THE
TEMPORARY RELOCATION MECHANTSM

While national identity and essential state functions are two distinct concepts, both in-
cluded in art. 4(2) TEU, their mutual boundaries seem sometimes unclear. One example
is the CJEU's judgment in infringement proceeding against three MSs for their failures to
implement the temporary relocation mechanism. The mechanism for the relocation of
applicants for international protection from buffer-zone states at the EU external border,
established by the Council, represented a part of the limited common European response
to the refugee crisis.> The Council set up the mechanism in two separate decisions,
providing for the relocation of, respectively, 40.000% and 120.000 applicants.” Originally,
the latter decision was supposed to benefit Greece, Italy, and Hungary. Despite its desig-
nation as a beneficiary, Hungarian government decided to opt out, claiming that it was

5 For comprehensive outline of EU response to the refugee crisis, see A Niemann and N Zaun, ‘EU Refugee
Policies and Politics in Times of Crisis: Theoretical and Empirical Perspectives’ (2018) JComMarSt 3, 4-13.

6 Decision 2015/1523 cit.

7 Ibid.
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not “a frontline state”.® Therefore, after the Council adopted decision 2015/1601 by qual-
ified majority (with the Czech Republic, Hungary, Romania, and Slovakia voting against
and Finland abstaining®), Hungary became a MS of relocation too, being obliged to relo-
cate a certain number of applicants in clear need of international protection from Italy
and Greece. The Council relocation decisions seemingly took away control from the Mem-
ber States on the issue of who would cross their borders in order to seek international
protection, making them a highly disputed topic.

The CJEU ruled on the mechanism twice. First, Slovakia and Hungary unsuccessfully
challenged the legality of Decision 2015/1601 at the CJEU, claiming that art. 78(3) TFEU
provided for emergency non-legislative measures of technical or supportive nature, thus
not providing a sufficient legal basis for the adopted decision, which materially consti-
tuted a legislative act amending parts of secondary law.' The CJEU found this claim un-
substantiated. It also denounced Slovak government’s concern for the “sovereign rights
of the states” being circumvented by the binding nature of the relocation mechanism.
The CJEU focused not on the substance of the claim (i.e. whether any sovereign rights
were interfered with and if so, on what legal basis), but rebutted Slovakia's suggestions
that “another means of relief” had been available instead.™

As has become clear overtime, the temporary relocation mechanism as such did not
fulfil its promise. While many reasons contributed to the failure,'? one of them was the
continuing unwillingness of some MSs to play their part. In this context, the Commission
identified the three gravest sinners as Poland, Hungary, and the Czech Republic (but no-
tably not Slovakia'3) and started infringement proceedings against them. The three coun-
tries had either not pledged to relocate any applicants, pledged to relocate some appli-
cants but did not fulfil this promise, or relocated only a fragment of the allocated number
of applicants and then stopped making any commitments of further relocations.’ In
Commission v Poland, Hungary and Czech Republic, the CJEU found all three MSs in breach

8 D Robinson, ‘Why Hungary wanted out of EU's refugee scheme’ (22 September 2015) Financial Times
www.ft.com.

9 See Council of EU (Justice and Home affairs), Minutes of 22 September 2015 meeting of the Council
data.consilium.europa.eu.

10 Slovakia and Hungary v Council cit. paras 47-55 and 85-88.

" Ibid. paras 235 and following.

2B De Witte and E Tsourdi, ‘Confrontation on Relocation. The Court of Justice Endorses the Emergency
Scheme for Compulsory Relocation of Asylum Seekers within the European Union: Slovak Republic and
Hungary v. Council’ (2018) CMLRev 1457, 1492.

13 After the unsuccessful challenge, Slovakia stopped disregarding the decision completely. Instead, it
used a strategy of assenting to relocation of only very specific groups of applicants, which led to high re-
jection rates, and, consequently, slow pace of relocation. See European Commission, Thirteenth Report on
Relocation and Resettlement www.europeanmigrationlaw.eu.

4 See European Commission, Relocation: Commission launches infringement procedures against the
Czech Republic, Hungary and Poland (press release) ec.europa.eu.
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of EU law after it rejected their arguments justifying undisputed non-compliance with the
relocation decisions as meritless.

It appears the Czech Republic raised similar sovereignty-based arguments as Slovakia
in Slovakia and Hungary v Council. The CJEU considered it impermissible that a MS would
unilaterally assess effectiveness or malfunctioning of the relocation mechanism, even if
it affected the MS's internal security, and avoided its obligations arising from the reloca-
tion mechanism.’> Lack of efficiency or need for additional security-related procedural
steps should have been resolved in a spirit of mutual cooperation, not serve as an excuse
for disregarding legal obligations.®

Concerning Hungary and Poland'’s pleas, the MSs did not succeed with their claim
that they were allowed to disapply the relocation decisions on the basis of art. 72 TFEU."’
The CJEU rejected the idea that art. 72 TFEU served as a rule of “conflict of laws” or as a
basis for unilateral derogation from secondary law lying outside of any control of the
EU.8 Because the relocation decision respected MSs' exclusive competence in the area
of internal security and provided specific security safeguards, Hungary and Poland could
not rely on art. 72 TFEU. They failed to prove that it was necessary to have recourse to
such a derogation in order to exercise their responsibilities in terms of the maintenance
of law and order and safeguarding of internal security.

As to art. 4(2) TEU read together with art. 72 TFEU, the CJEU merely added that
“[tlhere is nothing to indicate that effectively safeguarding the essential State functions
to which the latter provision refers, such as that of protecting national security, could not
be carried out other than by disapplying Decisions 2015/1523 and 2015/1601"."° This re-
mark is rather mysterious, given that CJEU did not specifically summarize the defendant
MS' arguments concerning art. 4(2) TEU.2°

Let's unpack the claim a little. For the purposes of this Article, the written defence of
Poland in the infringement proceedings was obtained from the Commission. The plead-
ing shows that the national security issues that concerned Polish government fell into
three broad areas. First, due to insufficient possibilities to verify the identity of applicants
before relocation there was a possibility that applicants who are criminals, terrorists or
extremists would be relocated. Secondly and more generally, Europe was facing a trend
of terrorist attacks committed by applicants for or recipients of international protection.
Thirdly, the government saw a threat in a wider social and cultural context, referring to
other European countries that had experienced destabilized society and social tensions

> Commission v Poland, Hungary and Czech Republic cit. para. 180.

16 Ibid. paras 181-182.

7 *This Title shall not affect the exercise of the responsibilities incumbent upon Member States with
regard to the maintenance of law and order and the safeguarding of internal security”.

'8 Commission v Poland, Hungary and Czech Republic cit. paras. 137 and 145-147.

9 Ibid. para. 170.

20 Paras 134-137 of the judgment focus more on the issue of art. 72 TFEU, without substantive discus-
sion of the impact of art. 4(2) TEU on the legal analysis.
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as a result of uncontrolled immigration. Claiming that national security also encompasses
“cultural security”, the government referred to the possibility that individuals holding be-
liefs incompatible with the constitutional values of Poland might have been relocated too.
That would have promoted reprehensible (and constitutionally incompatible) conduct,
such as subordination of women to men, honour killings, antisemitism, violence against
atheists or homosexuals, bigamy, child marriages and others. The government also
pointed out it did not see Islam as a religion that endangers the national security of Po-
land per se, but the influence of extremist newcomers would threaten the established
Muslim community in Poland in terms of religious and ethnic conflicts arising.

The reference to the “ethnicity” of the relocated applicants had also appeared earlier
in the Polish intervention in Slovakia and Hungary v Council proceedings. Poland claimed
that the binding relocation quota had a disproportionate impact in different MSs accord-
ing to their ethnic and cultural homogeneity. Countries “virtually ethnically homogene-
ous, like Poland” bore much greater burden and had to expend greater effort (and
money) in order to accommodate culturally and linguistically “unfitting” relocated appli-
cants.?' In Slovakia and Hungary v Council, the CJEU directly rejected the Polish govern-
ment's argument, even though it could simply disregard it as inadmissible.?? The CJEU
stressed that if relocation had been conditional upon the existence of cultural and lin-
guistic ties, it would have undermined the principle of solidarity (art. 80 TFEU) as a guiding
principle of the Common European Asylum System, and consequently, prevented the
Council from adopting any effective, i.e. binding, decision. Furthermore, the CJEU added
that “considerations relating to the ethnic origin of applicants for international protection
cannot be taken into account because they are clearly contrary to EU law and, in particu-
lar, to Art. 21 of the Charter of Fundamental Rights of the European Union".2> Hence it
distanced itself from the content of this claim.

Perhaps in response to this previous negative response of the CJEU, the arguments
raised in the infringement proceedings (Commission v Poland, Hungary and Czech Republic)
did not project such ethno-cultural understanding of the state. They were framed in
terms of national security as an essential state function as in art. 4(2) TEU that stipulates
the Union's respect for MSs’ essential State functions. Despite that, AG Sharpston in her
very brief discussion of the claim referred to case-law pertaining to national identity.>* She
summarized that Poland and Hungary relied on art. 72 TFEU read together with art. 4(2)
TEU, claiming that these two provisions established their right to disapply the relocation
decision in order to “ensure social and cultural cohesion, as well as to avoid potential

21 Slovakia and Hungary v Council cit. para. 302.

22 |bid. para. 303.

2 Slovakia and Hungary v Council cit. paras 304-305.

2 Joined Cases C-715/17, C-718/17, and C-719/17 Commission v Poland, Hungary and Czech Republic
ECLI:EU:C:2019:917, opinion of AG Sharpston.
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ethnic and religious conflicts”, citing the second and third sentence of art. 4(2) TEU.2> She
only briefly referenced the CJEU's Commission v Luxembourg?® ruling and concluded that
even though MSs have a legitimate interest in preserving social and cultural cohesion, in
this particular case that interest might have been safeguarded effectively by other and
less restrictive means than a unilateral and complete refusal to fulfil their obligations un-
der EU law.?”

In Commission v Luxembourg case, the CJEU reviewed a requirement of Luxembour-
gish law according to which notaries must have Luxembourgish nationality. The Commis-
sion alleged such a nationality requirement was contrary to the freedom of establishment
(ex art. 43 Treaty establishing the European Community (TEC), now art. 49 TFEU), while
the government claimed that the profession of notaries fell within the exception of the
first paragraph of art. 45 EC (now art. 51 TFEU) as an activity which involves a direct and
specific connection with the exercise of official authority. The CJEU found no such con-
nection.?® Activities of notaries were undoubtedly carried out in the public interest, but
not in the capacity of public authority.?® Additionally, though, the government also argued
that because Luxemburgish language capability is necessary in the performance of no-
tarial activities, the nationality condition ensures respect for the history, culture, tradition
and national identity of Luxembourg, bringing into play the national identity clause (art.
6(3) TEU at the time). The CJEU was not persuaded by this line of reasoning. Acknowledg-
ing that the protection of national identity is a legitimate interest recognized by EU law,
the CJEU emphasized that it was the nationality, not language, which was at stake. The
same aim could have been “effectively safeguarded otherwise than by a general exclusion
of nationals of the other Member States”.3° In other words, the CJEU did not raise any
principal objections to the claim; it merely noted the MSs’ interest could have been safe-
guarded otherwise, thus failing the necessity part of the proportionality test.

By relying on case-law relating to the interpretation of the Union's obligation to re-
spect national identities, the AG clearly signalled national identity provided the appropri-
ate legal background for assessment of the art. 4(2) TEU claim put forward by the defend-
ant MSs. Notably, she did not distinguish Commission v Poland, Hungary and Czech Republic
case from Commission v Luxembourg. Rather, she treated the essential state function
claim and the interest in preserving national language as a part of national identity in the
same way.3" The question is, first, was AG Sharpston’s approach to the essential state
functions claim grounded in a widely accepted interpretation of art. 4(2) TEU clauses of
national identity and essential state functions?

2> |bid. para. 224.

26 Case C-51/08 Commission v Luxembourg ECLI:EU:C:2011:336.

27 Commission v Poland, Hungary and Czech Republic, opinion of AG Sharpston, cit. para. 227.

28 Commission v Luxembourg cit. para. 92.

2 |bid. paras 95-96.

30 Ipid. para. 124.

31 See Commission v Poland, Hungary and Czech Republic, opinion of AG Sharpston, cit. paras 225-227.
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TTT. EXPLORING THE CONCEPT OF ESSENTIAL STATE FUNCTIONS

M.1. ART. 4(2) TEU, NATIONAL IDENTITIES AND ESSENTIAL STATE FUNCTIONS: TWO
CLAUSES, TWO SEPARATE CONCEPTS?

To answer the question in short, the AG's approach in Commission v Poland, Hungary and
Czech Republic was not entirely exceptional. In fact, the relation between national identity
and essential state functions seems to be a contested one.

Starting with the Treaty text itself, it is not entirely clear whether we should really
speak of one or two concepts. Both the first and second sentence of art. 4(2) TEU open
with a similar phrase “[the Union] shall respect”. That would suggest the latter sentence
does not form a continuum with the former. Were it the opposite, and essential state
functions were considered a matter “inherent in” national identity, there would be no
need to repeat the opening phrase. Thus, the wording of art. 4(2) TEU implies that the EU
is bound to respect the equality, national identity, and essential state functions of the
MSs, all three concepts being on equal footing. This understanding seems to be implicitly
shared among some scholars who, while discussing national identity, refer only to a part
of art. 4(2) TEU consisting of the obligation to respect “national identities, inherent in their
fundamental structures, political and constitutional, inclusive of regional and local self-
government” and separate essential state functions.3? Piquani made that understanding
more explicit relying on a historical argument derived from the Treaty Establishing a Con-
stitution for Europe, from which the current wording of art. 4(2) TEU originated, noting
that the national identity clause “was worded in a more detailed fashion” and “distin-
guished from essential functions of the State”, which include “ensuring the territorial in-
tegrity of the State, maintaining law and order and safeguarding national security”.33
Therefore, one of the possible understandings of art. 4(2) TEU views essential state func-
tions and national identity as separate concepts, hence in two separate clauses.

The above notwithstanding, a number of reasons supports the conclusion that there is
no strict borders between the national identity clause and the essential state functions
clause. Both clauses are included in the same paragraph of art. 4, Title | of the TEU, named
“Common Provisions”. Art. 4 TEU lists several fundamental constitutional principles govern-
ing the EU competences in pluralistic settings. In art. 4, the respect for national identity and
essential state functions of the MSs appears alongside the principle of limited attribution

32 See e.g. A von Bogdandy and S Schill, *Overcoming Absolute Primacy: Respect for National Identity
under the Lisbon Treaty’ (2011) CMLRev 1417, 1425. The same approach could be tracked down in case-
law, see e.g. case C-213/07 Michaniki ECLI:EU:C:2008:544, opinion of AG Maduro, para. 31; or case C-742/19
Ministrstvo za obrambo ECLI:EU:C:2021:597 para. 36.

33 D Pigani, ‘In Search of Limits for the Protection of National Identities as a Member State Interest’ in
M Varju (ed), Between Compliance and Particularism (Springer 2019) 21, 26.
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of competences, 3 the principle of equality of the MSs, and the principle of sincere cooper-
ation. These principles appear to be logically linked to each other: the article (somewhat
redundantly) serves as a reminder as to who (the EU or MSs) carries out the competences,
and then specifies how the competences are to be performed by the EU (by treating the
MSs equally and with respect to their national identities). Respect for essential state func-
tions plays a twofold role. First, read together with art. 4(1) TEU, it serves as a guarantee
that certain central competences still belong to the Member States.3> Secondly, in analogy
to national identity clause, it represents another limit of how the EU competences are to be
performed. Finally, art. 4(3) TEU stipulates that within the sphere of the EU competences,
the Union and MSs owe each other a duty of sincere cooperation.

The two provisions - respect for national identities and respect for essential state
functions - share even more than functional links to the EU competences. The second
paragraph of art. 4 TEU could be understood as an acknowledgment of plurality of polit-
ical and constitutional orders within the EU.3¢ MSs share a common core of values (art. 2
TEU) but retain their distinctive self; and despite their diversity, they are entitled to equal
treatment. When discussing national identity, most of the attention focuses on the diver-
sity among MSs, i.e. what their distinct national identities consist of. But the national iden-
tity clause also serves as a guarantee of the MSs’ existence3” - a guarantee that they
would not dissolve if the Union transformed into a full-fledged federal state.3® Under-
standing the national identity clause this way reveals the close relationship between the
first and the second sentences of art. 4(2) TEU. Once the aim of the national identity
clause is to protect the existence of a MS as a state, the question of “what defines a state?”
becomes inevitable. To this question, one of the possible answers looks at the functions
a state performs. This goes back to the Aristotelian idea of a state characterized by both
its technique and its point, suggesting the purpose of a state's very existence is the ad-
vancement of its people’s well-being.3? In the end, one of the reasons behind the mythical
social contract is achievement of person’s good.“® To achieve this purpose, the state per-
forms a wider or narrower set of functions. Considering that the purpose of the state
determines a part of the state's very own nature, the functions the state fulfils in order to
achieve that purpose become parts of that nature too. The question of what a state is

34 Avon Bogdandy and S Schill, ‘Overcoming Absolute Primacy: Respect for National Identity under the
Lisbon Treaty' cit. 1425.

35 Ibid. 1426.

36 M Claes, ‘The Primacy of EU Law in European and National Law’ in D Chalmers and A Arnull (eds),
The Oxford Handbook of European Union Law (OUP 2015) 205.

37 Michaniki, opinion of AG Maduro, cit. para. 31.

38 M Claes and J-H Reestman, 'The Protection of National Constitutional Identity and the Limits of Eu-
ropean Integration at the Occasion of the Gauweiler Case' (2015) German Law Journal 917, 932.

39 This section was inspired by NW Barber, The Principles of Constitutionalism (OUP 2018) 3-10.

40'S Freeman, 'Social Contract Approaches' in D Estlund (ed), The Oxford Handbook of Political Philosophy
(OUP, 2012) 135.
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and what a state does are thus intimately connected. So are the concepts of national
identity and essential state functions.

Furthermore, there is historic evidence that the drafters of the current art. 4(2) TEU
did not read the national identity clause and essential state functions clause of said pro-
vision in a separate manner, but rather as parts of a two-folded norm.#" The origins of
art. 4(2) TEU lie in art. I-5 of the Treaty establishing a Constitution for Europe. The final
report of Working Group V on complementary competencies supports reading the na-
tional identity clause and the essential state function clause as having a close relation-
ship, blurring the lines between the two clauses.*? Under the title “Principles of the exer-
cise of Union competence”, the Working Group formulated an aim to clarify the EU “re-
spects certain core responsibilities” of the MSs by “elaborating the fundamental principle”
of respect to national identities of the MSs.43 Afterwards, the Working Group moved to
define two areas of core national responsibilities. While doing so, it combined fundamen-
tal structures and essential functions of a MS into the same category.** Moreover, the
Working Group’'s recommendation attempted to enumerate “the essential elements of
the national identity”, as, inter alia, “fundamental structures and essential functions of the
Member States, notably their political and constitutional structure, including regional and
local self-government; their choices regarding language; national citizenship; territory;
legal status of churches and religious societies; national defence and the organization of
armed forces”,*> thus merging the categories even further.

111.2. ESSENTIAL STATE FUNCTIONS AS A PART OF CONSTITUTIONAL IDENTITY

The argument that essential state functions are close to discussions of national identity
is also evidenced by the approach of some constitutional courts to the issue. Without
diving deep into the controversy of the exact relationship between constitutional identity
and national identity,* it is safe to note that the two concepts are interrelated. Some
constitutional courts have connected the issue of constitutional identity with the limits of
constitutionally permissible transfers of sovereign state powers to the EU.*” Whereas

41 See Final Report of Working group V european-convention.europa.eu.

42 For in-depth analysis, see B Guastaferro, ‘Beyond the Exceptionalism of Constitutional Conflicts: The
Ordinary Functions of the Identity Clause’ (2012) Yearbook of European Law 263, 271-285.

43 See Final Report of Working group V cit. 10.

44 bid. 11. See also B Guastaferro, ‘Beyond the Exceptionalism of Constitutional Conflicts: The Ordinary
Functions of the Identity Clause’ cit. 285-286.

45 See Final Report of Working group V cit. 12.

46 Compare E Cloots, 'National Identity, Constitutional Identity, and Sovereignty in the EU' (2016) Neth-
erlands Journal of Legal Philosophy 82, 93; A von Bogdandy and S Schill, ‘Overcoming Absolute Primacy:
Respect for National Identity under the Lisbon Treaty' cit. 1427; F Fabbrini and A Sajo, ‘The Dangers of
Constitutional Identity’ (2019) EL) 457, 461.

47 D Pigani, ‘In Search of Limits for the Protection of National Identities as a Member State Interest’ cit. 31.
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these courts speak about the transfer of competences, we might also consider compe-
tences as being a concrete means of how states fulfil certain functions.*® Thus, while limits
on the possible transfer of power is a card played by the MSs in the context of respect to
their national/constitutional identity, Faraguna noted that “[m]ost of the matters that re-
sult in constitutional identity sensitive concerns are comprised in the traditional under-
standing of essential State functions [...]".*° (emphasis added) Let's further explore this
point using two examples - German and Czech Constitutional Courts.

When speaking of national and constitutional identity on the MSs' level, the German
Federal Constitutional Court must be mentioned for its leading role in establishing con-
stitutional identity review. Its earlier case-law, subjected to rigorous scholarly scrutiny,*°
would be a prime illustration of the functions of a state-constitutional identity-national iden-
tity axis. Following the adoption of the Lisbon treaty, the Federal Constitutional Court in-
terpreted art. 4(2) TEU and art. 79(3) of the Grundgesetz,>" stipulating an inviolable core
of the constitution, as essentially the same.>? A part of the inviolable core of the consti-
tution, and hence of German constitutional identity, is the requirement that Germany
remains a viable and independent political community. In order for it to stay so, transfer
of competences to the EU must remain limited,>3 so that

“sufficient space is left to the Member States for the political formation of the economic,
cultural and social living conditions, [...] in particular the private sphere of their own re-
sponsibility and of political and social security, protected by fundamental rights, as well as
to political decisions that rely especially on cultural, historical and linguistic perceptions
and which develop in public discourse in the party political and parliamentary sphere of
public politics”.>*

48 After all, even EU competencies are partly defined as functions, as B. Guastaferro noted. See B
Guastaferro, ‘Beyond the Exceptionalism of Constitutional Conflicts: The Ordinary Functions of the Identity
Clause’ cit. 273.

49 P Faraguna, ‘Taking Constitutional Identities Away from the Courts’ (2016) BrookJIntIL 491, 573.

50 See e.g. M Polzin, ‘Constitutional identity, Unconstitutional Amendments and the Idea of Constituent
Power: The Development of the Doctrine of Constitutional Identity in German Constitutional Law’ (2016)
ICON 411.

51 “Amendments to this Basic Law affecting the division of the Federation into Lander, their participation
on principle in the legislative process, or the principles laid down in Articles 1 and 20 shall be inadmissible”.

52 See German Federal Constitutional Court judgment of 30 June 2009 2 BVE 2/08 Lisbon judgment para.
240. See alsoJ-H Reestman, 'The Franco-German Constitutional Divide: Reflection on National and Consti-
tutional Identity' (2009) EuConst 374, 375.

53 M Claes and JH Reestman, ‘The Protection of National Constitutional Identity and the Limits of Eu-
ropean Integration at the Occasion of the Gauweiler Case’ cit. 925.

5 German Federal Constitutional Court Lisbon judgment cit. para. 249. See also M Claes and J-H Reest-
man, ‘The Protection of National Constitutional Identity and the Limits of European Integration at the Oc-
casion of the Gauweiler Case’ cit. 925.
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Despite declining the idea that there is “a pre-determined number of types of sover-
eign rights” that should remain in the hands of the state,> the Federal Constitutional
Court provided quite an extensive list of essential areas where the democratic principle
comes into play,®® and, moreover, identified five areas of particular sensitivity.>” As Claes
and Reestman explained, these five areas of competences are closely linked to German
constitutional identity, making any possible conferral of powers limited by the need to
preserve a “democratic reserve competence”.”® From the requirement that a state re-
mains a sovereign and democratic state despite its participation in supranational Euro-
pean integration, it follows that the state is obliged to perform some of its functions, and
consequently, it must not confer certain competences to the supranational institution.>®
While the court later departed from its notion that national identity under art. 4(2) TEU
and constitutional identity under art. 79(3) Grundgesetz go hand in hand,®° that did not
affect the notion of limited transfer of competences.

Inspired by its German counterpart, the Czech Constitutional Court (Ustavni soud)®'
used somewhat similar perspective in its EU law-friendly judgments concerning the Lis-
bon Treaty, albeit it did not refer to constitutional or national “identity”.6? The applicants
in two proceedings of ex ante constitutional review of the international treaty challenged,

55 German Federal Constitutional Court Lisbon judgment cit. para. 248.

%6 See ibid. para. 249.

57 German Federal Constitutional Court Lisbon judgment cit. para. 252: (1) decisions on substantive and
formal criminal law, (2) the monopoly on the use of force by the police within the state and by the military
towards the exterior, (3) fundamental fiscal decisions on public revenue and public expenditure, (4) decisions
on the shaping of living conditions in a social state, and (5) decisions of particular cultural importance, for
example on family law, the school and education system and on dealing with religious communities.

%8 M Claes and JH Reestman, ‘The Protection of National Constitutional Identity and the Limits of Eu-
ropean Integration at the Occasion of the Gauweiler Case’ cit. 926.

5% Assuming that “performing a function” inherently entails decision-making capacity, too.

60 German Federal Constitutional Court order of 14 January 2014 2 BvR 2728/13 OMT para. 29.

61| use the example of Czech Constitutional Court because it is one of the Visegrad Group MSs consti-
tutional courts. At the same time, apart from its Holubec ruling (judgment of 31 January 2012 PI. US 5/12)
resulting in pronouncing CJEU's case C-399/09 Landtovd ECLI:EU:C:2011:415 as an ultra vires decision, the
Czech Constitutional Court mostly shows a favourable stance towards the EU law. Its independence has
not been compromised, unlike Polish and Hungarian Constitutional Courts. For more detailed account of
its constitutional identity case-law, see D Kosaf and L Vyhnanek, 'Constitutional Identity in the Czech Re-
public: A New Twist on an Old-Fashioned Idea?' in C Calliess and G van der Schyff (eds), Constitutional Identity
in a Europe of Multilevel Constitutionalism (CUP, 2019) 85-113.

62 There were two separate proceedings, initiated by two different applicants’ groups. In Czech Con-
stitutional Court judgment of 26 November 2008 PI. US 19/08, the Czech Constitutional Court laid out its
approach to the review. Most importantly, it specified that it would review the treaty’s compliance with the
constitutional order as a whole, but, nevertheless, ascribed the biggest importance to the “material core of
the Constitution” (art. 9(2) of the Constitution; see paras 91-93 of judgment PIl. US 19/08). During delay
caused by the president’s Klaus refusal to ratify the treaty, another application for constitutional review
was filed, resulting in Czech Constitutional Court judgment of 3 November 2009 PI. US 29/09. The latter
judgment draws from the former to a large extent.
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among others, that foreseen transfer of competences to the EU would have striped
Czechia its sovereignty, in breach of core constitutional principles (art. 1(1) of the Consti-
tution (Ustava)). On one hand, the Constitutional Court refused to provide an exhaustive
list of competences that must not be transferred to the EU in order to protect state’s
sovereignty, because that question is of political nature and the court, guided by the prin-
ciple of judicial self-restraint, did not see itself fit to rule in an abstract, general manner.®3
It declared that, in any case, the transfer has to be a limited one, transferred competences
need to be sufficiently clearly specified, and it must be ensured that the characteristics
of the state as sovereign, democratic, and based on rule of law and respect to human
rights are not affected.®* Notwithstanding its declared reluctance to provide concrete
guidance, the court went on and discussed that, in particular, competences under com-
mon defence and security policy do not violate the constitutional characteristics of sov-
ereignty (art. 1(1) Constitution).®> Hence, the Czech Constitutional Court also concluded
that the mere notion of statehood requires a state to perform certain functions and com-
petences, even though it refrained from providing any list, unlike its German counterpart.

11.3. THE CJEU’S APPROACH TO ESSENTIAL STATE FUNCTIONS

These conceptual links between national identity and essential state functions also find
their expression in the CJEU's case-law, as far as could be established. The issue of essen-
tial state functions is often not reflected in the CJEU's ruling, but remains discussed only
in opinions of advocates general.® Overall, it does not seem to be particularly well-devel-
oped in the CJEU's case-law.

First, as for the content of essential state functions, the term is usually connected with
functions listed in the second sentence of art. 4(2) TEU: territorial integrity of the State,
maintaining law and order®” and safeguarding national security. Frequently mentioned are
the element of national security as the sole responsibility of the MSs,% sometimes used
with a reference to art. 72 TFEU, as in Commission v Poland, Hungary and Czech Republic, or
to art. 346 TFEU.®° The language of the essential state functions clause, however, does not
rule out the possibility of adding more elements under the term. For instance, in Sindicatul

63 See Czech Constitutional Court judgment PI. US 19/08 cit., paras 94-111 (see para. 109 for the “political
question” quote); mutatis mutandis judgment Czech Constitutional Court PI. US 29/09 cit., paras 111-113.

64 Czech Constitutional Court judgment PI. US 19/08 cit., para. 97.

65 See Czech Constitutional Court judgment P. US 19/08 cit., paras, and Czech Constitutional Court
judgment PI. US 29/09 cit., paras 145 and following.

66 Examples include case C-137/09 Josemans ECLI:EU:C:2010:774; case C-300/11 ZZ ECLI:EU:C:2013:363;
and case C-601/15 PPU N. ECLI:EU:C:2016:84.

67 E.g. case C-137/09 Josemans ECLI:EU:C:2010:433, opinion of AG Bot.

68 E.g. case C-298/15 Borta ECLI:EU:C:2016:921, opinion of AG Sharpston.

69 Case C-469/17 Funke Medien NRW ECLI:EU:C:2018:870, opinion of AG Szpunar.
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Familia Constanta,”® the CJEU opined that the protection of minors belongs among essential
state functions. The preliminary question asked if foster parents, who on the basis of an
employment contract with a public authority receive and integrate a child into their home
and provide on a continuous basis for the harmonious upbringing and education of that
child, are workers within the meaning of Directive 2003/887" and fall within the exception
of art. 1(3) of Directive 2003/88, read in conjunction with art. 2(2) of Directive 89/391.72 In
essence, whether foster parents belong among workers in certain public services activities,
such as armed forces or police, who are for the peculiar character of their work excluded
from the health and safety requirements of the directives. Answering in the affirmative, the
CJEU held that foster parenting is a public service activity. To be considered a public service
worker, it suffices that work is carried out for a private person who performs a task in the
public interest, which forms part of the essential functions of the state and does so under
the control of the public authorities.” Alas, the CJEU did not provide much guidance on why
the protection of minors belongs under essential state functions’4 nor whether the concept
of essential state functions as used here (i.e. outside art. 4(2) TEU context) is the same as
essential state functions under art. 4(2) TEU. In light of Ministrstvo za obrambo, which also
concerned art. 2 of Directive 89/391 as well as art. 4(2) TEU, it seems likely that the two
notions of essential state functions are indeed related.

In Ministrstvo za obrambo, the CJEU importantly elaborated on the concept of essen-
tial state functions. The case concerned a Slovenian army officer who requested over-
time remuneration for seven days per month of uninterrupted guard duty which required
that he was contactable and present at all times at the barracks where he was posted.”>
The Slovenian Supreme Court doubted whether the exception provided for in art. 2 of
Directive 89/391 applies to members of military personnel in peacetime and workers in
the defence sector.”® The CJEU opened its examination of the issue with the intervening
states’ objection that organizational arrangements of armed forces of the MSs fall outside
the scope of EU law.”” The principal task of armed forces, i.e. preservation of territorial

70 Case C-147/17 Sindicatul Familia Constanta and Others ECLI:EU:C:2018:926.

71 Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning
certain aspects of the organisation of working time.

72 Council Directive 89/391/EEC of 12 June 1989 on the introduction of measures to encourage improve-
ments in the safety and health of workers at work. Art. 2(2) of the directive reads: “This Directive shall not be
applicable where characteristics peculiar to certain specific public service activities, such as the armed forces
or the police, or to certain specific activities in the civil protection services inevitably conflict with it".

73 Sindicatul Familia Constanta cit. para. 56.

74 The whole para. 61 of the judgment reads: “Their work therefore contributes to the protection of
minors, which is a task in the public interest forming part of the essential functions of the State”.

7> In this period, he received wages for eight hours of working time, but claimed the whole time when
he was at his superiors’ disposal should be remunerated as working overtime.

76 Ministrstvo za obrambo cit. paras 23, 25.

77 See case C-186/01 Dory EU:C:2003:146 para. 35.
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integrity and national security, falls within the essential state functions of art. 4(2) TEU,
the court opined.”® Even though it is up to the MSs “alone to define their essential security
interests and to adopt appropriate measures to ensure their internal and external secu-
rity, including decisions relating to the organisation of their armed forces, the mere fact
that a national measure has been taken for the purpose of protecting national security
cannot render EU law inapplicable and exempt the Member States from their obligation
to comply with that law".”® Rather, art. 4(2) TEU requires that the application of EU law
should not hinder the proper performance of those essential functions. Therefore, rules
on the organization of working time must not be interpreted in such a way as to prevent
the armed forces from fulfilling their tasks and, consequently, to adversely affect the es-
sential functions of the state (the preservation of its territorial integrity and the safe-
guarding of national security).8% As a result, the CJEU suggested delicate distinguishing
between actual military operations and operational training,®' falling outside the scope
of EU law, and other army activity. It is apparent the CJEU put emphasis on respect for
essential state functions as an interpretive principle of EU law, which can only justify non-
applicability of EU law in extraordinary circumstances, when it is impossible to interpret
EU law in a way not adversely affecting the performance of essential state functions.
Despite the specific content of essential state functions elaborated by the CJEU, there
are two types of visible links between the national identity and essential state functions
clauses. First, CJEU's case-law mixes elements protected under national identity and es-
sential state functions. This may be explained by the similarity of the two concepts’ aim,
as | argued earlier. An example of dual qualification of one issue under both national
identity and essential state functions is the internal self-organization of a MS. AG Men-
gozzi in Remondis® discussed whether acts effecting transfers of powers between admin-
istrative authorities may constitute a public contract and thus be subject to the relevant
EU rules. He positioned the issue outside the scope of EU law because self-organization
of a MS and internal delegation of powers fall within essential state functions. At the same
time, the CJEU considered a related question of the division of competences between
Lédnder and the federal state as a matter of national identity, “inherent in their fundamen-
tal structures, political and constitutional, including regional and local self-govern-
ment”.83 Naturally, the difference here could lie in the more specific question at hand:
while federalism in Germany is a core issue of national identity (and constitutional iden-
tity, see German Federal Constitutional Court above), qualification of internal delegation
of powers within the state might not bear national identity significance, yet deserve pro-
tection under art. 4(2) TEU's essential state functions clause. It is an open question

78 Ministrstvo za obrambo cit. para. 37.

79 Ibid. para. 40.

80 |pid. para. 43.

81 Ibid. paras 73-83.

82 Case C-51/15 Remondis ECLI:EU:C:2016:504, opinion of AG Mengozzi, paras 38-39.
83 Case C-156/13 Digibet and Albers ECLI:EU:C:2014:1756 paras 33-34.
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whether the CJEU would employ a different standard of proportionality assessment if the
claim rested on national identity than on essential state functions.

Therefore, a more telling is the second link, cross-referencing between issues related
to essential state functions and national identity. The cross-reference made by AG Sharp-
ston in Commission v Poland, Hungary and Czech Republic is not the only one in the records
of the CJEU. Similarly, AG @e in Ministrstvo za obrambo®* resorted to a reference (“by anal-
ogy") to AG Kokott's opinion in G4S Secure Solutions (Achbita), who reasoned that respect
for national identity does not justify limiting the scope of secondary law, but requires that
“application of that directive [2000/78] must not adversely affect the national identities
of the Member States. National identity does not therefore limit the scope of the Directive
as such, but must be duly taken into account in the interpretation”.®> AG @e relied on the
quote in order to argue that just like in national identity cases, application of secondary
law must not negatively affect the performance of essential state functions by the MSs.

While other case-law refers solely to essential state functions without making any
direct link (be it textual or functional) to national identity,®” there are, moreover, similar-
ities in the way the CJEU treats both concepts. MSs are free in defining their national se-
curity or public order needs, which essentially amounts to defining how to perform some
of their essential state functions. However, they must not do so unilaterally, entirely with-
out the supervision of CJEU.8 Invoking the public order or national security, supported
by the essential state functions clause, does not exclude the applicability of EU law as
such.® On the contrary, the principle of respect for essential state functions speaks more
to the manner in which EU law is to be adopted and applied, so that it does not “stand in
the way” of the essential state functions.®® Therefore, a derogation from EU law could be
justified only when necessary and proportionate. If - in light of a particular situation - the
essential state function could be fully carried out in any other way, the CJEU would not
uphold a MS's unilateral derogation from secondary law.?’

Similarly, a national identity claim does not provide a free ticket for unilateral dero-
gations from EU law and it does not provide an exception to the primacy of EU law.%?

84 Case C-742/19 Ministrstvo za obrambo ECLI:EU:C:2021:77, opinion of AG @e, para. 47.

85 Case C-157/15 G4S Secure Solutions ECLI:EU:C:2016:382, opinion of AG Kokott, para. 32.

86 Ministrstvo za obrambo, opinion of AG @e, cit. paras 46 and 47.

87 See e.g. Josemans, opinion of AG Bot, cit.

88 Generally e.g. case C-601/15 PPU N. ECLI:EU:C:2016:85, view of AG Sharpston, paras 81.82.

89 Case C-623/17 Privacy International ECLI:EU:C:2020:790, para. 44. See also case C-300/11 ZZ
ECLI:EU:C:2012:563, opinion of AG Bot, paras 66-73; Ministrstvo za obrambo, opinion of AG @e, cit. paras 42-48.

%0 Ministrstvo za obrambo, opinion of AG @e, cit. para. 47.

91 Case C-808/18 Commission v Hungary (Accueil des demandeurs de protection internationale)
ECLI:EU:C:2020:1029 para. 262 (referencing Commission v Poland, Hungary and Czech Republic). See also S
Progin-Theuerkauf, ‘Defining the Boundaries of the Future Common European Asylum System with the Help
of Hungary? (2021) European Papers (European Forum Insight of 29 March 2021) www.europeanpapers.eu.

92 M Claes, The Primacy of EU Law in European and National Law’ cit. 205.
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Arguments based on national identity should lead to two-way dialogue between national
authorities, especially courts, and the CJEU in the role of “the ultimate interpreter” of art.
4(2) TEU.®3 Despite the fact that national identity encompasses only fundamental consti-
tutional provisions, i.e. provisions stipulating "fundamental structures" of a MS,%* art. 4(2)
TEU does not accord them "automatic priority".%* Instead, a balancing exercise between
different interests at stake requires that a restriction should not exceed what is neces-
sary.®® The manner in which the CJEU treats national identity claims and essential state
functions claims thus seem to have significant commonalities.

The CJEU also expressly compared, or even equated, respect to essential state func-
tions to a public policy reservation. In order to justify a restriction on rights and freedoms
guaranteed under EU law, including fundamental rights and freedoms protected by the
Charter of Fundamental Rights of the European Union,®” a MS must prove a genuine and
sufficiently serious threat to the requirements of public policy affecting one of the funda-
mental interests of society.®® That could be again compared to national identity claims,
which the CJEU in the pre-Lisbon setting also decided in the framework of public policy
reservations.®® Even post-Lisbon, its approach has not significantly changed in its sub-
stance.'® Consider briefly the well-known Omega judgment,®" labelled as “the most sig-
nificant” (pre-Lisbon) case, in which the CJEU acknowledged relevance of MSs' constitu-
tional arrangements.’? In Omega, a restriction on the freedom to provide services, or
more specifically, to operate a laser-game venue, was imposed for public policy reasons
according to art. 55 TEC (now art. 62 TFEU).'%3 The CJEU recalled that the concept of “pub-
lic policy” must be interpreted strictly and within the control of Community institutions,
despite the fact that MSs retain a margin of discretion because public policy varies across
MSs and time.'%* Considering laser-game to be “a simulated act of violence”, the national

93 D Pigani, ‘In Search of Limits for the Protection of National Identities as a Member State Interest’ cit. 26.

94 Ibid. 39. See also LFM Besselink, ‘National and Constitutional Identity Before and after Lisbon’(2010)
Utrech Law Review 36, 49.

9 Avon Bogdandy and S Schill, ‘Overcoming Absolute Primacy: Respect for National Identity Under the
Lisbon Treaty' cit. 1441.

% D Pigani, 'In Search of Limits for the Protection of National Identities as a Member State Interest’ cit.
40-41.

97 See ZZ, opinion of AG Bot, cit. on the interference of national security interest with art. 47 of the
Charter.

%8 Josemans, opinion of AG Bot, cit. para. 116.

% Compare the CJEU's reasoning in two well-known cases, namely case C-36/02 Omega
ECLI:EU:C:2004:614 and case C-208/09 Sayn-Wittgenstein ECLI:EU:C:2010:806.

100 7 Vikarska, National Identity and EU Internal Market Law (Master of Philosophy thesis, University of
Oxford 2017, on file with the author) 62.

0" Omega cit.

102 | FM Besselink, ‘National and Constitutional Identity Before and after Lisbon’ cit. 45.

103 Omega cit. para. 28.

104 Ipjid. paras 30-31.
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authorities decided it violated human dignity as a fundamental value enshrined in the
national constitution, and thus presented a threat to public policy.’% Finding that the
restriction was necessary, and no less restrictive measures were available, the CJEU found
it in compliance with the freedom to provide services.'%

As section Il has showed, national identity and essential state functions work side-
by-side. Even though textually art. 4(2) TEU contains three clauses - equality, national
identity, and essential state functions, with an additionally stressed component of na-
tional security - the two latter categories are separate, yet intimately connected as to
their aim. Moreover, some national constitutional courts tend to include essential state
functions into the constitutional identity which they protect. While the CJEU's case-law is
slightly ambiguous regarding what extent to separate national identity and essential state
functions, it uses the same methodology in review of both categories, relying on propor-
tionality. In that light, the fact that AG Sharpston dealt with the essential state functions
claims concerning Council relocation decisions by quoting national identity case-law,
could be justified.

TV. ESSENTIAL STATE FUNCTIONS: PUSHING THE CONCEPT FURTHER

In the last section of this Article, | want to stress two consequences of the conclusion that
national identity and essential state functions are separate yet closely connected con-
cepts. First, in some instances, arguments of the MSs could rest on any of the two con-
cepts, national identity or essential state functions. Secondly, given this similar nature,
intrinsic dangers connected to use — and more importantly misuse — of national identity
claims do also apply to essential state functions claims. | again rely on Commission v Po-
land, Hungary and Czech Republic.

1V.1. UNDERSTANDING NATIONAL IDENTITY

My argument rests on understanding national identity as a wide and open concept. A pri-
mary reason why the concept is open-ended one is the ambiguous nature of the term itself,
even under the legal framework of art. 4(2) TEU. Bogdandy and Schill stressed that national
identity in art. 4(2) TEU became a legal concept, because its established link to the “funda-
mental political and constitutional structures” of a respective MS.'%” That led them to argue
that “only elements somehow enshrined in national constitutions or in domestic constitu-
tional processes can be relevant for art. 4(2) TEU. By contrast, an entirely pre-political or
pre-constitutional understanding of national identity is not protected”.'%®

105 Ipid. para. 32.

106 jpid. paras 40-41.

107 A von Bogdandy and S Schill, ‘Overcoming Absolute Primacy: Respect for National Identity Under
the Lisbon Treaty’ cit. 1427.

108 Jpid. 1430.
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Nevertheless, in my opinion, this does not mean national identity is stripped of all cul-
tural content. Faraguna suggests a similar point, while distinguishing between ethnic-cen-
tred and civic conception of national identity.’® He saw the civic conception, which still in-
cludes cultural elements, as fitting for art. 4(2) TEU purposes. Even if we accept von Bog-
dandy and Schill's opinion that the national identity clause in art. 4(2) TEU has an essentially
constitutional content, we also have to acknowledge some constitutional norms in fact con-
stitutionalize certain cultural norms. By doing that, they not only make them legally binding,
but also elevate them above the ordinary legislation and out of the reach of ordinary legis-
lature. After all, law as a normative system does not draw its content in a vacuum. Fabbrini
and Saj6 even argued, concerning identity, that “in the deep bosom of the concept lie its
cultural roots and such roots may be embedded in a nationalist and even nativist soil”.""°
The cultural dimension may be somewhat obscured by the wording of art. 4(2) TEU, which
refers to “fundamental structures, political and constitutional”. Butin the end, national iden-
tity's content could be more far reaching than the wording would suggest.

To illustrate the cultural dimension of national identity, the CJEU's case-law provides
a number of examples of when the CJEU accepted that some cultural issues belong to the
national identity sphere. In fact, some of the most well-known national identity cases fall
into this category. National identity may cover the promotion of national language, in-
cluding the requirement that people in certain positions speak that language; """ the way
citizens spell their name; ™2 prohibition of nobility titles motivated by historic develop-
ments leading to strong republican appeal;''3 or even standards of family relationships,
such as a definition of marriage.’™ All these bear a strong cultural dimension, and in
some instances also hide a preference for “us” against “the other”. A good example is
Commission v Luxemburg. In that case, national identity was argued in relation to promot-
ing the use of a national language. This time, unlike in Groener, that aim was not pursued
by a linguistic knowledge requirement, but directly by the Luxemburgish nationality re-
quirement. Therefore, the CJEU found the public interest could have been effectively safe-
guarded in other ways than by a general exclusion of nationals of other MSs.">

109 “According to an ethnic-centered reading of ‘nation’, the concept is related to the existence of com-
mon elements in a community: language, history, customs, and ethnicity. In contrast to this view, the civic
conception of ‘nation’ identifies the notion with a subjective sense of belonging to a community, based on
very different elements, such as citizenship, law, culture, and religion”; see P Faraguna, ‘Taking Constitu-
tional Identities Away from the Courts’ cit. 499.

110 F Fabbrini and A Sajé, ‘The dangers of constitutional identity’ cit. 471.

11 Case C-379/87 Groener v Minister for Education and the City of Dublin Vocational Educational Commit-
tee ECLI:EU:C:1989:599.

112 Case C-391/09 Runevi¢-Vardyn and Wardyn ECLI:EU:C:2011:291.

113 Sayn-Wittgenstein cit.

114 Case C-673/16 Coman and Others ECLI:EU:C:2018:385.

"5 Commission v Luxemburg cit. para. 124.
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Indeed, some scholars warned that national identity brings inherent dangers.'"® In
order to mitigate them, they have prescribed national identity as vast, but not limitless
concept. A wide consensus supports the idea that national identity is not boundless. The
point of reference should be art. 2 TEU providing a list of values EU aims to promote and
protect. Rodin similarly pointed out that while art. 2 TEU values should become a part of
MSs' DNA, the concept of national identity is broader and some of its elements MSs define
at the national level independently; but these “regardless of the EU context, still have to
comply with the values of Article 2 TEU". Thus, only national identity compliant with art.
2 TEU deserves protection."”

It has to be admitted that the opinion of the CJEU on the limits of national identity
has so far been less clear. Of course, the CJEU’s requirement of proportionality is one
factor limiting which national identity arguments succeed (and when)."'® But looking at
the content of claims, the CJEU is reluctant to interfere with what a MS pleads as its na-
tional identity.”® The CJEU's hesitance concerning the merits of the claims is understand-
able. Itfinds itself in a peculiar position because the content of the national identity claims
must be shaped by the MSs', not judges in Luxembourg. Hence, raising any objections
towards the content of the national identity claim would amount to walking on thin ice in
regard to the legitimacy of the CJEU's action.

Nevertheless, the CJEU has recently showed its willingness to provide more tangible
protection of common values of art. 2 TEU in well-known legal challenge to the so called
conditionality mechanism.'?° The CJEU recalled that “the European Union is founded on
values, such as the rule of law, which are common to the Member States and that, in ac-
cordance with Article 49 TEU, respect for those values is a prerequisite for the accession to
the European Union of any European State applying to become a member of the European
Union”."?! It is a “fundamental premiss [of the EU legal order] that each Member State
shares with all the other Member States, and recognises that they share with it, the com-
mon values, contained in Article 2 TEU".'22 In even stronger terms, the common values form

116 See e.g. A von Bogdandy and S Schill, ‘Overcoming Absolute Primacy: Respect for National Identity
Under the Lisbon Treaty’ cit. 1430.

17 S Rodin, 'National Identity and Market Freedoms after the Treaty of Lisbon' (2011) Croatian Year-
book of European Law and Policy 11, 15.

18 To this end, see, e.g., case C-202/11 Las ECLI:EU:C:2013:239.

119 M Claes and JH Reestman, The Protection of National Constitutional Identity and the Limits of Eu-
ropean Integration at the Occasion of the Gauweiler Case’ cit. 937. There is an ongoing discussion whether
the CJEU should embrace national identity arguments more responsively. See, e.g., S Weatherill, 'Distinctive
Identity Claims, Article 4(2) TEU (and a Fleetingly Sad Nod to Brexit)' (2016) Croatian Yearbook of European
Law and Policy XI-XII; P Faraguna, ‘Taking Constitutional Identities Away from the Courts’ cit. 521.

120 Cases C-156/21 Hungary v Parliament and Council ECLI:EU:C:2022:97 and case C-157/21 Poland v
Parliament and Council ECLI:EU:C:2022:98.

21 poland v Parliament and Council cit. para. 142.

122 |bjid. para. 143.
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“the very identity of the European Union as a common legal order. Thus, the European Un-
ion must be able to defend those values, within the limits of its powers as laid down by the
Treaties”,'>® and the duty of MSs to respect them flows directly from their EU member-
ship.™ It remains to be seen how this translates into art. 4(2) TEU context.

1V.2. ESSENTIAL STATE FUNCTIONS: WIDER SCOPE BRINGS RISKS

Let's now compare and contrast essential state functions with national identity. National
identity depends, by definition, on the self-perception of a particular MSs. On the contrary,
essential state functions make the appearance of a more general and objective concept
than national identity. While national identity builds mostly on what is peculiar to the spe-
cific MS, and thus perhaps running against the common set of values, functions of state, in
particular the essential ones, seem to refer to a more universal concept. It could be as-
sumed that common EU values emerged alongside established notion of essential func-
tions of states, making them appear less likely to be on a collision course with art. 2 TEU.
Coupled with fear (and experience) of exploitative national identity claims, essential state
functions could appeal to the MSs as a convenient Treaty vehicle for their claims. What adds
to their appeal is also the fact that the concept of essential state functions is an open-ended
one too. There will be some common ground among MSs in what essential state function
entails. Art. 4(2) TEU states some of the essential state functions directly in its text, and we
might infer there would be broad consensus on these functions.

However, societies hold different ideas about the role and nature of the state. Hence,
essential state functions may differ significantly. Even under the commonly accepted el-
ements of essential state functions, the exact idea about the content, purpose, and state’s
interest varies a lot among the MSs. As a result, the respect for essential state functions
could very well serve as a vehicle for bringing forward claims of varied content and fla-
vour. As showed by the temporary relocation dispute, the scope of essential state func-
tions could be far reaching and encompass also peculiarities more likely to appear under
the coat of national identity. The essence of essential functions claim used by Poland in
the temporary relocation mechanism (see supra section 1) was far from universal. In-
stead, it was heavily laden with cultural content that we could expect rather in national
identity claims. Essential state functions thus provide room for interpretation that pro-
vides significant flexibility too.

1V.3. LESSONS LEARNT FROM COMMISSION V POIAND, HUNGARY AND CZECH REPUBLIC

It is worth noting that building the claim on essential state functions was in a way surpris-
ing, since it was national identity that was used as a figure of speech during the migration

123 |bid. para. 145.
124 |bid. para. 169.
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crisis, replacing sovereignty as the main argumentative tool. While it has been years since
some prominent scholars pronounced the concept of sovereignty outdated,'?® the un-
derlying concerns remained and were transformed into identity-based claims.'?® Never-
theless, if one should name one area where sovereignty has retained its argumentative
significance, the choice could well fall on migration and asylum matters. The issue of who
can cross the border and settle in a country is still generally considered to be an issue of
sovereign competence of a state.'?” Reframing the sovereignty concerns in terms of na-
tional identity, let alone essential state functions, was a novel move.

Even though the EU reacted to the refugee crises by adopting a number of asylum
policies with a more security oriented and less humanitarian or human rights enhancing
perspective,'?8 it comes as no surprise that the refugee crisis provided fertile soil for po-
litical rhetoric asserting an urgent need to take the policy decision-making back to the
nation state level, pointing out the “will of the people” prioritizing their own security over
care for unknown “others” because of humanitarian concerns. Such sovereignty claims,
Penasa and Romeo argued, found their epicentre in countries of the Visegrad Group and
were accompanied by visions of homogenous political community, protection of the cul-
ture of “own people” and the duty to preserve the identity of the state and the nation.’?®

According to De Witte and Tsourdi, the core of the legal challenge to the temporary
relocation mechanism (Slovakia and Hungary v Council) concerned the extent of MSs' sov-
ereignty in asylum and migration matters.'3° The sovereignty argument in Slovakia and
Hungary v Council being unsuccessful, the MSs re-framed their concerns into art. 4(2) TEU
essential state functions claim. Yet, national identity might have been a more probable
vehicle for such a transformation than the essential state function clause. As Bast and
Organ suggested, any immigration policies raise the issue of identity “by mirroring not

125 JHH Weiler, ‘In Defence of the Status Quo: Europe’s Constitutional Sonderweg’ in JHH Weiler and M
Wind (eds), European Constitutionalism Beyond the State (CUP, 2001) 7-24.

126 As Wilkinson noted, “it is identity that fills the gap, whether constitutional, cultural, or consumption-
oriented”. See M Wilkinson, ‘Beyond the Post-Sovereign State?: The Past, Present, and Future of Constitu-
tional Pluralism’(2019) CYELS 6, 19.

127 Judgments of the European Court of Human Rights routinely include a statement that states bound
by the European Convention on Human Rights “have the right, as a matter of well-established international
law and subject to their treaty obligations, including the Convention, to control the entry, residence and ex-
pulsion of aliens”. See e.g. ECtHR llias and Ahmed v Hungary App. no. 47287/15 [21 November 2019], para. 125.

128 S Penasa and G Romeo, ‘Sovereignty-Based Arguments and the European Asylum System: Search-
ing for a European Constitutional Moment?’ (2020) European Journal of Migration and Law 11, 26. See also
S Lavenex, “Failing Forward’ Towards Which Europe? Organized Hypocrisy in the Common European Asy-
lum System’ (2018) JComMarSt 1195.

129 S Penasa and G Romeo, ‘Sovereignty-Based Arguments and the European Asylum System: Search-
ing for a European Constitutional Moment? cit. 14-17.

130 B De Witte and E Tsourdi, ‘Confrontation on Relocation. The Court of Justice Endorses the Emer-
gency Scheme for Compulsory Relocation of Asylum Seekers within the European Union: Slovak Republic
and Hungary v. Council’ cit. 1476.
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only the qualities that ‘we’ value in others, but also the essentials that define ‘us’ as a
nation”.’3" Questioning identity is, therefore, intrinsically linked to the issue of accepting
refugees. Coman and Leconte's research suggested that some Central and Eastern Euro-
pean political leaders had employed the protection of identity alongside a long-estab-
lished argument that the EU constrains sovereignty and the sovereign rights of the
MSs.'32 Leaders such as Orban had claimed to protect the European identity - incoming
migrants had been pictured as a threat to Europe’s cultural identity and as a threat to
European self-rule.'33 Thus, the firm stance against migration was, in that understanding,
a stance for the protection of Europe.'3* Moreover, identity was not only deployed as a
figure of political speech. Especially in Hungary, identity as a legal concept of national
constitutional law underwent major developments that are directly linked to the reloca-
tion mechanism dispute.’> According to some scholars, the same legal development also
evidences the ethno-cultural understanding of a nation, and hence of a national iden-
tity.”*® Nevertheless, in Commission v Poland, Hungary and Czech Republic the MS did not
transform the national identitarian rhetoric and legal developments directly into art. 4(2)

131 ) Bast and L Orgad, 'Constitutional Identity in the Age of Global Migration' (2017) German Law Jour-
nal 1587, 1590.

132 R Coman and C Leconte, 'Contesting EU Authority in the Name of European Identity: the New
Clothes of the Sovereignty Discourse in Central Europe’ (2019) Journal of European Integration 855, 856.

133 For interesting insight into the rhetoric of Orban, see also ES Balogh, ‘Viktor Orban’s “Ethnically
Homogeneous” Hungary' (1 March 2017) Hungarian Spectrum hungarianspectrum.org.

134 R Coman and C Leconte, ‘Contesting EU Authority in the Name of European Identity: the New
Clothes of the Sovereignty Discourse in Central Europe’ cit. 862-865.

135 The development could be described in three major steps, with a prelude in a form of a national
consultation on popular opinion about migration. First, the government conducted a (constitutionally prob-
lematic) referendum asking whether Hungarians want to allow EU to mandate relocation of non-Hungari-
ans to Hungary. The referendum rendered invalid results due to low number of casted votes. Secondly, the
government tried to push an amendment to the Fundamental Law on protection of national identity and
restriction of immigration to Hungary. After Orban failed to secure required majority in order to ratify the
amendment, Hungarian Constitutional Court stepped in and delivered its judgment on the request of the
Commissioner of Human Rights (ombudsperson) for abstract interpretation of the Fundamental Law in
connection with the Council relocation decisions. In the judgment, the Constitutional Court developed its
own identity review. For deeper analysis including the national consultation, see e.g. A Bocskor, 'Anti-Im-
migration Discourses in Hungary During the ‘Crisis’ Year: The Orban Government's ‘National Consultation’
Campaign of 2015' (2018) Sociology 551; G Halmai, 'Abuse of Constitutional Identity. The Hungarian Con-
stitutional Court on Interpretation of Article E) (2) of the Fundamental Law' (2018) Review of Central and
East European Law 23; T Drindczi and A Bien-Kacata, 'llliberal Constitutionalism: The Case of Hungary and
Poland' (2019) German Law Journal 1140. See also insightful blogposts of G Halmai and R Uitz, 'National
Constitutional Identity in the European Constitutional Project: A Recipe for Exposing Cover Ups and Mas-
querades' (11 November 2016) Verfassungsblog verfassungsblog.de.

136 T Drindczi and A Bien-Kacata, ‘llliberal Constitutionalism: The Case of Hungary and Poland' cit. 1157.
See also K Kovacs, 'The Rise of an Ethnocultural Constitutional Identity in the Jurisprudence of the East
Central European Courts' (2017) German Law Journal 1703, 1714.
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TEU national identity claims but relied on essential state functions, stretching the under-
standing of the concept.

It has to be emphasized that irrespective of particular legal framing, the nature of the
argument would remain deeply problematic. It is true that the “reprehensible conduct”
of potentially relocated applicants feared by the Polish government would indeed be con-
sidered, depending on the circumstances, illegal or inappropriate by EU MSs' standards.
Still, the claim indirectly links any relocations with a threat to national security on the
basis that the relocated applicants came from different societies, which makes it more
probable that they would hold culturally problematic views. But, in the context of asylum
law, such objections hardly trump the need for protection.’3” Admittedly, the government
did not play the cultural card directly by suggesting that it perceived such a threat from
every applicant, but rather limited it to only some individuals. And those who were indeed
problematic could not be properly identified. The government’s response to this obstacle
- a refusal to relocate anyone - treats the whole group as if they posed the danger. All
that suffices for being labelled as “dangerous” is a certain nationality, which is presumed
to be linked to the majority culture in the country of origin. So, in the end, what the gov-
ernment was concerned about did not differ that much from “the cultural threat” refused
by the CJEU in Slovakia and Hungary v Council. Yet, in Commission v Poland, Hungary and
Czech Republic, the response of the CJEU was significantly less vocal in dismissing the
claim as legally impermissible.

Had it decided to respond to the MSs' essential state functions argument openly and
comprehensively, the CJEU would have faced the same issues as in national identity cases.
The CJEU recognizes MSs are responsible for defining their essential interests, including
how to perform their essential state functions such as securing national security. To ques-
tion the MS's vision of its essential state functions would be a delicate task. Perhaps, that
has led the CJEU to a more deferential response to the arguments put forward by Poland:
instead of discussing the merits of Polish claims, the CJEU focused on rebutting them on
the basis that the unilateral measures had exceeded what had been necessary. Hence, the
response of the CJEU was less straightforward than in Slovakia and Hungary v Council, when
the CJEU bluntly refused to take into account ethnic and linguistic homogeneity as national
values worth protecting over the common EU value of solidarity. Perhaps it considered re-
fusal of such an argument as inevitable because it too obviously contradicted the core lib-
eral values that the EU is built upon (art. 2 TEU). Once the argument became more sophis-
ticated and coated as essential state function, the CJEU took a more cautious approach.

Consequently, the temporary relocation mechanism dispute has revealed that the
essential state functions could be abused the same way as national identity. Hence the
CJEU's less vocal approach towards essential state functions claim, in comparison with

137 Asylum law is based on an assumption that states would accept refugees irrespective of any cul-
tural or linguistic ties. The 1951 Refugee Convention contains only very narrow reasons for exclusion from
receiving protection. See Convention Relating to the Status of Refugees [1951] art. 1(f).
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ethnic-centred concerns expressed in earlier proceedings, should not be understood as
suggesting that essential state functions are a free, limitless concept. Art. 2 TEU stating
common EU values, inter alia, human dignity, equality, respect for human rights, including
the rights of persons belonging to minorities, pluralism, tolerance and solidarity, must be
used as a normative framework for assessing essential state function claims, just as in
the case of national identity claims. Given the number of similarities between the two
concepts, there is no reason to treat essential state functions claims otherwise.

V. CONCLUSION

Art. 4(2) TEU remains a highly relevant topic that only gains new urgency given theilliberal
constitutionalism tendencies in some MSs. Given the prominence of national identity, it
comes as a surprise that its art. 4(2) TEU sibling, essential state functions, has so far re-
ceived limited attention and lacks clarity as to their scope, aim and relation to national
identity. In this Article, | attempted to address that gap. Analysing the Treaty text, historic
context, the CJEU's and selected national constitutional courts’ case-law, | concluded that
essential state functions are a distinctive legal concept. Nevertheless, they are intrinsi-
cally linked to national identity. In that regard, | found the way the CJEU treated the Mem-
ber States’ essential state functions claim in Commission v Poland, Hungary and Czech Re-
public—without any distinguishing from national identity—justified. But the case pro-
vides basis for two lessons to be learnt about essential state functions. First, that the
concept could be stretched to encompass claims that could potentially, or even more
likely be founded on national identity. Secondly, building on the previous conclusion, it
has to be emphasized that just like national identity, essential state functions find their
substantive limitin art. 2 TEU.






ARTICLES

THE INTERNATIONAL REPRESENTATION
OF THE EUROZONE AND OF THE EUROSYSTEM:
THE ROLE OF THE ECB

SUSANNA CAFARO"

TABLE OF CONTENTS: |. The complex institutional balance in the external relations of the European monetary

policy: legal bases. - II. The external relations of the European Union in international economic and mone-
tary relations. - Ill. The external relations of the eurozone: the ECB as a representative of the Union and of
the eurozone. - l1l.1. Institutional “intricacies”. - Ill.2. Practical arrangements. - V. The external relations of

the ECB under art. 6 of the ESCB Statute: transnational technical monetary relations? - V. Residual functions
of national central banks: do they also pertain to external relations? - VI. Political and technical obstacles
to a unified external representation, and the advantages of speaking with one voice. - VII. Concluding re-
marks: the ECB and other actors.

ABSTRACT: This Article will attempt to answer three main questions: i) whether the ECB is a qualified
representative for the eurozone or the Union in international fora - and if so, ii) to what extent its
role falls within art. 138 TFEU or rather art. 6 of the ESCB Statute - and jii) whether national central
banks in the eurozone enjoy any residual competence in managing external activity falling within
the area of monetary relations and specifically ESCB technical cooperation projects. To that end, it
will be necessary to explore the current external projection of the Union and of the eurozone in the
area of economic and monetary policies and their representation in the main fora in charge of global
economic governance. Specific attention will be paid to the impact of the dichotomy Union-eurozone
on the EMU external relations. In the concluding remarks, the advantage of a single eurozone exter-
nal representation at all levels will be pointed out, after having explored the political and technical
obstacles which explain the delay in the achievement of such an objective.

KEywoRDS: European Central Bank - EMU - Eurosystem - euro area - EU external relations - mone-
tary policy.

* Full Professor of European Union Law, Universita del Salento, susanna.cafaro@unisalento.it. This Article
has been written by the author under the Legal Research Programme sponsored by the ECB. Any views ex-
pressed are only those of the author and do not necessarily represent the views of the ECB or the Eurosystem.
Throughout the Article, when the reference in the footnote states “Source: ECB staff” indicates that the infor-
mation provided was shared with the author by ECB staff in the context of the Legal Research Programme
sponsored by the ECB, under which ECB members are allowed to share information with the researcher.

EUROPEAN PAPERS www.europeanpapers.eu ISSN 2499-8249
VoOL. 7, 2022, NO 2, PP. 799-831 doi: 10.15166/2499-8249/596
(CC BY-NC-ND 4.0)

©@OSG


http://www.europeanpapers.eu/
https://search.datacite.org/works?query=www.europeanpapers.eu
https://www.europeanpapers.eu/en/content/e-journal/EP_eJ_2022_2
https://search.datacite.org/works/10.15166/2499-8249/596
https://creativecommons.org/licenses/by-nc-nd/4.0/
https://creativecommons.org/licenses/by-nc-nd/4.0/
mailto:susanna.cafaro@unisalento.it

800 Susanna Cafaro

I. THE COMPLEX INSTITUTIONAL BALANCE IN THE EXTERNAL RELATIONS OF THE
EUROPEAN MONETARY POLICY: LEGAL BASES

European Treaties provide several appropriate legal bases to take all the necessary deci-
sions to project an external dimension of the European monetary policy. Some provisions
pertain to the external relations of the Union and may be found in part V of the TFEU,
“The Union's External Action”, under title V concerning international agreements. Other
provisions specifically regarding the external projection of the euro area are set out in
part lll, “Union Policies and Internal Action”, title VIII, “Economic and Monetary Policy”,
chapter 4, “Provisions Specific to Member States Whose Currency Is the Euro”. The con-
clusion of formal agreements on monetary and exchange policy and the approval of ori-
entations in currency exchange matters fall within the first group of provisions, while the
adoption of common positions and of a unified representation in international fora is in
the second category. Following the Lisbon revision, the two sets of provisions are found
in arts 219 and 138 TFEU, respectively. As it has already been pointed out, the first refers
to all the Member States without distinction, while the second is specific to the Member
States whose currency is the euro.’

All these provisions apply only to States sharing the euro as their currency, as in art.
139(2)(g) TFEU it is specified that art. 219 TFEU “shall not apply to Member States with a
derogation”. However, the international agreements concluded on the legal basis of art.
219 TFEU are agreements of the Union, while the common positions in international fora
that are agreed upon under art. 138 TFEU are positions of the eurozone.

Yet, to date, little use has been made of these provisions, and specifically of art. 138
TFEU. Therefore, the eurozone fails to have both one voice and proper visibility as a mon-
etary union in international financial institutions (IFls).

Athird area of international monetary relations falls within the competence of the Euro-
pean Central Bank (ECB) and it is based on art. 6 of Protocol No. 4, “Statute of the European
System of Central Banks and of the European Central Bank” (hereinafter ESCB Statute).

After a general overview, we will attempt to answer three questions. Firstly, we will try
to understand i) whether the ECB is a qualified representative for the eurozone or the Union
in international fora. If so, we will examine i) to what extent its role falls within art. 138 TFEU
or rather art. 6 ESCB Statute. Finally, we will focus on iii) whether national central banks in
the eurozone enjoy any residual competence in managing external activity falling within the
area of monetary relations and specifically the ESCB technical cooperation projects. In the
concluding remarks, we are going to point out the advantage of a single eurozone external
representation at all levels, after having explored the political and technical hindrances that
could explain the delay in achieving such an objective.

' This is how the relevant provisions were reorganised by the Treaty of Lisbon, signed on 13 December
2007 and in force since 1 January 2009, the latest significant revision of the Treaty establishing the European
Union and of the Treaty establishing the European Community, the latter now Treaty on the functioning of the
European Union. Previously, all of them were in different paragraphs of art. 111, in part Il of the EC Treaty.
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I1. THE EXTERNAL RELATIONS OF THE EUROPEAN UNION IN INTERNATIONAL
ECONOMIC AND MONETARY RELATTONS

Art. 219 TFEU has a relevant role in the international monetary relations of the European
Union, as it largely, if not completely, clarifies the complex institutional balance in exter-
nal relations in the wide area of economic and monetary policies. While the internal mon-
etary policy is set by the ECB, its external dimension falls within the competence of the
Council, which shall decide it while also taking into consideration the key role of the ECB
and the views of the other political institutions. According to this provision, which makes
an exception to the ordinary treaty making power regulated by art. 218 TFEU,

“[...] the Council, either on a recommendation from the ECB or on a recommendation from
the Commission and after consulting the ECB, in an endeavour to reach a consensus con-
sistent with the objective of price stability,> may conclude formal agreements on an ex-
change-rate system for the euro in relation to the currencies of third States. The Council
shall act unanimously after consulting the European Parliament and in accordance with
the procedure provided for in paragraph 3.3

Within this hypothesis,

“[tlhe Council may, either on a recommendation from the ECB or on a recommendation
from the Commission, and after consulting the ECB, once again in an endeavour to reach a
consensus consistent with the objective of price stability, adopt, adjust or abandon the central
rates of the euro within the exchange-rate system. The President of the Council shall in-
form the European Parliament of the adoption, adjustment or abandonment of the euro
central rates”.*

On the same line:

“[iIn the absence of an exchange-rate system in relation to one or more currencies of third
States as referred to in paragraph 1, the Council, either on a recommendation from the
Commission and after consulting the European Central Bank or on a recommendation from
the European Central Bank, may formulate general orientations for exchange-rate policy in
relation to these currencies. These general orientations shall be without prejudice to the
primary objective of the ESCB to maintain price stability".>

2 Art. 219 TFEU, emphasis added, here and in the following lines.

3 Ibid. para. 1.

4 Ibid.

5 Ibid. para. 2. According to Louis, the term "orientation” should be interpreted as “plus que des simples
recommandations mais moins que des actes contraignants” (emphasis added), see )V Louis, L'Union Euro-
péenne et sa monnaie (Commentaire | Mégret 3rd ed. University of Bruxelles 2009). On this point, also JV
Louis, ‘Les relations extérieures de I'Union économique et monétaire’ in Cannizzaro (ed.), The European
Union as an Actor in International Relations (Kluwer Law International 2002) 84; A Malatesta and C Ricci, ‘Le
relazioni esterne della Comunita europea in materia monetaria’ (2002) Diritto dell'Unione Europea 231; HJ
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To date, no such orientations have been adopted.®

In the absence of such general orientations, which may be considered an extraordi-
nary measure, the management of exchange-rate policy falls entirely within the compe-
tence of the ECB, under art. 127(2) TFEU, which lists, among the “basic tasks to be carried
out through the ESCB”, “to conduct foreign-exchange operations consistent with the pro-
visions of Article 219" and “to hold and manage the official foreign reserves of the Mem-
ber States”, in its second and third lines, respectively.

The above-mentioned paragraphs of art. 219 TFEU are more interesting from a the-
oretical than a practical point of view, since, having never been used, they simply help to
understand that external relations in the field of monetary policy are entrusted, in the
first place, to the Council, even though it is committed to seeking the consensus of the
European Central Bank.”

As the idea of an international multilateral agreement on an exchange-rate system
for the euro in relation to the currencies of third States - similar to the Bretton Woods
agreement in 1944 - seems to be unrealistic nowadays, bilateral agreements could be
envisaged.

The third paragraph of the same art. 219 TFEU has proved far more useful as a legal
basis, as it governs the conclusion of any agreements on monetary and exchange-rate
policies, being so the main legal basis for the EU treaty making power in this field. It is
particularly interesting as it is not just an attribution of competence, but it gives carte
blanche on how to establish procedures for negotiating, concluding, and carrying out in-
ternational agreements on the matter. Consequently, there is much more flexibility in
external relations in the field of monetary policy than there usually is in other EU external
policies, just as it has been shown by the agreements concluded in over two decades of
European monetary union. Yet, these are the external monetary relations of the Euro-
pean Union, rather than just of the eurozone, despite specifically affecting the euro area.

Hahn, ‘Exchange Rate Policies in the ESCB' in M Giovanoli (ed.), International Monetary Law: Issues for the
New Millennium (Oxford 2000) 195 ff. This art. 219 (former art. 111 TCE) is defined as a procedural rule in C
Zilioli and M Selmayr, La Banca Centrale europea (Giuffré Milano 2007) 352.

6 Resolution 11/523/97 — C4-0574/97 of the European Parliament of 04 December 1997 on Economic
Policy Coordination in Stage 3 of EMU: Common Ground and Ways Forward arts 109 and 109(b), Annex | to
the European Council Conclusions states that “the Council may, in exceptional circumstances, for example
in the case of clear misalignment, formulate general orientations for exchange-rate policy in relation to
non-EC currencies in accordance with Article 109(2) of the Treaty. These general orientations should always
respect the independence of the ESCB and be consistent with the primary objective of the ESCB to maintain
price stability”. Therefore, it seems that such general orientations of a political nature have been considered
exceptional since the very beginning.

7 The notion of consensus is well-known in international law. It could be defined as the presumption of
acquiescence in the absence of expressed objections. One of the first legal recognitions of the practice is in
the opinion concerning Certain expenses of the United Nations, by the International Court of Justice, see IC]
Certain Expenses of the United Nations (art. 17 para. 2 of the Charter) [20 July 1962] 151 ff. and 167 ff.
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Most of these agreements aim at establishing (or rather extending) a wider monetary
union. Quite exceptionally, the first set of them was negotiated and concluded by Italy
and France, on behalf of the European Community, with the Republic of San Marino, the
Vatican City State, and the Principality of Monaco, respectively, taking great advantage of
the flexibility allowed by art. 219(3) TFEU (previously art. 111 TEC). In other cases, on the
same legal basis, Member States have been authorised to maintain previous agreements,
such as the ones between Portugal and Cape Verde, and the ones between France and
the African states using the CFA Franc as their currency.®

Some years later, the older agreements were further renegotiated and eventually
concluded directly by the Union. Unlike the previous ones, these were agreements of the
Community, and not simply authorised by it. The monetary agreement between the Eu-
ropean Union and the Vatican City State, signed on 17 December 2009, repealed the pre-
vious agreement between the European Community, represented by the Italian Republic,
and the Vatican City State, while the monetary agreement between the European Union
and the Republic of San Marino, concluded on 27 March 2012, replaced the previous
agreement between the Italian Republic, on behalf of the European Community, and the
Republic of San Marino.? Both agreements provide for the authorisation of the minting
of euro coins (but not the issuing of banknotes), the attribution of legal tender status to
the euro on the territory of third States and the creation of a mixed committee composed
of representatives of the Union and of the signatory State; the Court of Justice has exclu-
sive jurisdiction in the event of disputes between the parties.

An agreement similar in content was concluded with the Principality of Andorra, a
microstate without an official currency of its own, which - unlike the aforementioned
countries - had never concluded any monetary agreement with a Member State or a third

8 The CFA Franc agreement involves 15 African countries, 8 members of the Monetary Union of West-
ern Africa (Benin, Burkina Faso, the Ivory Coast, Guinea Bissau, Mali, Niger, Senegal and Togo), whose cur-
rency is the franc de la Communauté Financiére de I'Afrique, and 6 members of the Monetary and Economic
Community of Central Africa (Cameroon, Central African Republic, Chad, Congo, Equatorial Guinea and
Gabon), whose currency is the franc de la Coopération financiére Africaine. The two areas, although diverse
from a formal legal perspective, are both part of just one currency area, as the two currencies have the
same parity with the Euro, as the French Franc previously did. The Comoros Islands joined the same cur-
rency area with their Comorian Franc. Decision 98/683/EC of the Council of 23 November 1998 concerning
exchange rate matters relating to the CFA Franc and the Comorian Franc and Decision 98/744/CE of the
Council of 21 December 1998 concerning exchange rate matters relating to the Cape Verde Escudo.

9The revision process of the agreements started in 2009, after the Communication COM/2009/359
final from the Commission to the Council of 14 July 2009 Report on the functioning of the Monetary Agree-
ments with Monaco, San Marino and Vatican. Subsequently, the Council adopted the Decision 2009/895/EC
of 26 November 2009 on the position to be taken by the European Community regarding the renegotiation
of the Monetary Agreement with the Vatican City State, and the Decision 2009/904/EC of the Council of 26
November 2009 on the position to be taken by the European Community regarding the renegotiation of
the Monetary Agreement with the Republic of San Marino.
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country. The Spanish and French banknotes and coins, which were legal tender in An-
dorra, were replaced by euro banknotes and coins starting from 1 January 2002. Today,
the use of the euro is governed by a monetary agreement between the European Union
and the Principality of Andorra, signed on 30 June 2011, under which the euro is the
official currency. Yet, unlike the other ones, this agreement was not just negotiated, but
also concluded, by the European Commission on behalf of the Union and was published
in the Official Journal in the C series.

In 2011, the same art. 219(3) TFEU was used as a legal basis for an agreement be-
tween the EU and France (acting for the benefit of the French overseas collectivity of
Saint-Barthélemy), on keeping the euro in Saint-Barthélemy following the amendment of
its status regarding the European Union."

Despite being perfectly compatible with the legal basis provided by art. 219(3) TFEU,
such a variety of concluding procedures is quite surprising and can only be explained by
historical ties and the special regimes previously in place. Even though the main actors
in the procedure were the Council, which opened and concluded negotiations, and the
Commission, which was asked to lead the negotiations, the ECB was also strongly associ-
ated with the negotiations, together with the euro area national authorities of those
Member States having a strong historical link with the concerned country. Nevertheless,
to date, the ECB still does not have an office specifically entrusted with the negotiation of
monetary agreements.'?

External relations in matters of economic and monetary policy are not always based
on agreements but are more often conducted by means of soft law and negotiations in
a series of international fora that make up the so-called global economic governance.
Some of them are institutionalised, such as the Bretton Woods organizations (Interna-
tional Monetary Fund (IMF) and World Bank), others are informal, such as the Groups of

0 Monetary Agreement 2011/C 369/01 between the European Union and the Principality of Andorra
[2011].

11 See Decision 2011/433/EU of the European Council of 12 July 2011 on the signing and conclusion of
the Monetary Agreement between the European Union and the French Republic on keeping the euro in
Saint-Barthélemy following the amendment of its status with regard to the European Union. Such a change
is a consequence of Decision 2010/718/EU of the European Council of 29 October 2010 amending the sta-
tus with regard to the European Union of the island of Saint-Barthélemy, as it is to cease to be an outermost
region of the Union with effect from 1 January 2012 and is to have the status of an overseas country or
territory, as referred to in Part Four of the Treaty.

2 This competence is shared within the institution by the DG Legal Service (DG/L) and DG International
and European Relations (DG/I). The appointed ECB representatives in the Joint Committee meetings are
managers in DG/L and DG/I, respectively. Appointment of the ECB representatives in the Joint Committees
is an Executive Board competence (current business of the ECB under art. 11(6) of the ESCB Statute) that
has been delegated to the two Executive Board members in charge of DG/L and DG/, respectively. The
delegation decision allows the appointed ECB representatives to be supported by ECB staff from relevant
business areas. They can also be substituted for individual meetings of the Joint Committees by other ECB
staff, subject to prior guidance to the substituting staff and to a debriefing to be provided after the Joint
Committee meeting. Source: ECB staff.
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States (G7, G10, G20, G24), and others are characterised by a technical nature, such as
the Bank for International Settlements (BIS) and the Financial Stability Board (FSB). The
next section will explore how these relations are managed without resorting to the legal
bases provided for by European Treaties.

ITT. THE EXTERNAL RELATIONS OF THE EUROZONE: THE ECB AS A REPRESENTATIVE
OF THE UNTON AND OF THE EUROZONE

1.1, INSTITUTIONAL “INTRICACIES”

Under art. 138(1) TFEU, “[t]o secure the euro’s place in the international monetary system,
the Council, on a proposal from the Commission, shall adopt a decision establishing com-
mon positions on matters of particular interest for economic and monetary union within
the competent international financial institutions and conferences".

Once again, “[t]he Council shall act after consulting the European Central Bank”. The
second paragraph of the same art. 138 TFEU, more ambitiously, states that “[t]he Council,
on a proposal from the Commission, may adopt appropriate measures to ensure unified
representation within the international financial institutions and conferences”, always
“after consulting the European Central Bank”.

The Council is still the Economic and Financial Affairs Council (ECOFIN) of the whole
Union, made up of 27 members, even though eight of them have had their vote sus-
pended, being states with a derogation, outside the eurozone, and perfectly sovereign in
their monetary relations. Therefore, the measures adopted under its rule have a binding
effect only upon the Member States whose currency is the euro.

Consequently, the main difficulties concerning external political representation in in-
ternational monetary relations lie exactly in this multi-speed system introduced by the
Maastricht Treaty along with the double track established for economic and monetary
policies: the first being a matter of coordination among all the Member States, the second
an exclusive competence of the Union."3 The consequences of these intricacies in the so-
called “economic and monetary union” may be summarised as follows:

a) There is a clear division of competences in terms of economic and monetary policies:
while the first one is a coordination of the national economic policies of all the Member
States, the second is an exclusive competence of the Union, specific to the eurozone.™

b) This is mirrored by a clear division of institutional roles - economic policy belongs
to all the Member States, the Council, and the European Council, while monetary policy

31n 1992, the Treaty of Maastricht, revising the Treaty establishing the European Community, added
the title dedicated to economic and monetary policy to Part lll, thus laying down the new provisions neces-
sary for European monetary integration. These articles have been subject to minor changes since then.

4 On this inconsistency in the project of EMU, see S Cafaro, Unione monetaria e coordinamento delle
politiche economiche. Il difficile equilibrio tra modelli antagonisti di integrazione europea (Giuffré 2001).
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is entrusted (and for the eurozone only) to the ECB. Consequently, the external projection
of the Economic and Monetary Union (EMU), as referred to in art. 138 TFEU, cannot but
be complicated, as it puts together the two policies.">

¢) Moreover, the dividing line between economic and monetary policies remains ex-
tremely unclear also in the definition of what is meant by economic policy and monetary
policy. Even more so when considering the secondary objective of the ECB, which is to
support the general economic policies in the Union.'® Economic policy has an impact on
monetary policy and vice-versa, as it has clearly been pointed out by the European Court
of Justice (EC)) in the recent Weiss case.'” The case law of the ECJ on the topic has con-
firmed the fluidity of this dividing line: see the Pringle,"® Gauweiler,"® and Weiss?° cases,
and the ruling of the German Constitutional Court.?'

d) As it has already been mentioned, the internal complex institutional balance is not
reflected exactly in the external dimension concerning economic and monetary policies. In

5 ECB, The External Representation of the EU and EMU www.ecb.europa.eu; B Dutzler, ‘EMU and the
Representation of the Community in International Organizations' in S Griller and B Weidel (eds), External
Economic Relations and Foreign Policy in the European Union (Springer Wien New York 2002) 449; M Herr-
mann, ‘Monetary Sovereignty of the Euro and External Relations of the Euro Area: Competences, Procedu-
res and Practices’ (2002) European Foreign Affairs Review 1; M Lépez- Escudero, ‘La politique de taux de
change de I'euro vis-a-vis des monnaies de pays tiers' in G Vandersanden (ed.), Mélanges en hommage a
Jean-Victor Louis (Editions de I'Université de Bruxelles 2003) 282-300; JV Louis, ‘Les relations extérieures de
I'union économique et monétaire’ cit. 77; C Zilioli and M Selmayer, ‘The External Relations of the Euro Area:
Legal Aspects’ (1996) CMLRev 273.

16 For a further example of the important role of the ECB in supporting the general economic policies
of the Union, see C Zilioli and M loannidis, ‘Climate Change and the Mandate of the ECB: Potential and
Limits of Monetary Contribution to European Green Policies’ (2022) CMLRev 363.

7 Case C-493/17 Weiss and others ECLI:EU:C:2018:1000.

'8 Case C-370/12 Pringle EU:C:2012:756. See C Koedooder, The Pringle Judgment: Economic and/or
Monetary Union?’ (2013) FordhamintlL) 111-146; G Lo Schiavo, ‘The Judicial “Bail Out” of the European Sta-
bility Mechanism: Comment on the Pringle Case’ (College of Europe Research Papers in Law 9-2013).

9 Case C-62/14 Gauweiler and others EU:C:2015:400. See V Borger, ‘Outright Monetary Transactions
and the Stability Mandate of the ECB: Gauweiler’ (2016) CMLRev 139-196; P Craig and M Markakis, ‘Gau-
weiler and the Legality of Outright Monetary Transactions’ (2016) ELR 4-24; F Fabbrini and others, ‘The Eu-
ropean Court of Justice, the European Central Bank, and the Supremacy of EU Law’ (1 February 2016) Maas-
tricht Journal of European and Comparative Law 23; F Martucci, ‘La Cour de justice face a la politique
monétaire en temps de crise de dettes souveraines: I'arrét Gauweiler entre droit et marché: Commentaire
de I'arrét CJ, GC, 16 juin 2015, Peter Gauweiler e.a, C-62/14 (1) (2015) Cahiers de droit européen 493-534.

20 Weiss cit. See AAM Mooij, The Weiss Judgment: The Court's further Clarification of the ECB's Legal
Framework: Case C-493/17 Weiss and others, EU:C:2018:1000" (2019) Maastricht Journal of European and
Comparative Law 449-465.

21 German Federal Constitutional Court (BVerfG) judgment of 5 May 2020 2 BvR 859/15. See M Avbelj, The
Right Question about the FCC Ultra Vires Decision’ (6 May 2020) Verfassungsblog verfassungsblog.de; L Bini
Smaghi, The Judgment of the German Constitutional Court is Incomprehensible’ (Luiss SEP Policy Brief 25-2020);
F Fabbrini and RD Keleman, ‘With one Court Decision, Germany May be Plunging Europe into a Constitutional
Crisis’ (7 May 2020) Washingtonpost.com www.washingtonpost.com; MP Maduro, ‘Some Preliminary Remarks
on the PSPP Decision of the German Constitutional Court’ (6 May 2020) Verfassungsblog verfassungsblog.de.


https://www.ecb.europa.eu/pub/pdf/other/art2_mb201105en_pp87-97en.pdf
https://verfassungsblog.de/the-right-question-about-the-fcc-ultra-vires-decision/
https://www.washingtonpost.com/politics/2020/05/07/germany-may-be-plunging-europe-into-constitutional-crisis/
https://verfassungsblog.de/some-preliminary-remarks-on-the-pspp-decision-of-the-german-constitutional-court/
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fact, while the internal monetary policy is set by the ECB, its external dimension appears
to have a strong link with the economic policy (with relevant foreign policy implications).
This could explain why - under arts 219 and 138 TFEU - it falls mostly within the compe-
tence of the Council, even though it is bound to take into consideration the views of the
ECB and its primary objective.

e) While the principle of the unity of the institutional framework of the Union cannot
be denied, sovereignty in monetary policy has been irrevocably transferred to the EU
level exclusively by the eurozone countries. The ECB's deliberative process falls within the
competence of the Governing Council (in charge of the monetary policy of the eurozone),
while the Council of the Union is a decisional body of the whole Union, although the vot-
ing right of non-euro countries is suspended.?> Moreover, art. 138 TFEU refers to the
adoption of common positions “on matters of particular interest for economic and mon-
etary union” and unified representation in international fora, without specifying if those
regard the eurozone only, although the article falls within a chapter concerning “provi-
sions specific to member states whose currency is the euro” (arts 136-138 TFEU). The
following pages will explore how the eurozone contrived to take (some) decisions by it-
self, by developing parallel bodies and tools.

f) Most critically, both the Union and the ECB have legal personality, under art. 47 TEU
and art. 9 ESCB Statute, respectively, yet the eurozone does not. Therefore, any single
representation adopted on the legal basis of art. 138 TFEU refers to the Union, rather
than the eurozone. The ECB is the central bank of the European Union and the euro is
the currency of the Union, even though the Member States whose voting rights are lim-
ited have preserved their monetary sovereignty entirely.?® This makes it more difficult to
figure out an autonomous representation for the eurozone.

111.2. PRACTICAL ARRANGEMENTS

a) The IMF

One of the most sensitive political issues is the representation of the euro area within the
Groups of States and the IMF, as these organizations deal with both monetary and financial
matters, simultaneously covering economic and monetary policies, Union and eurozone.

22 Art. 139 TFEU excludes the application of the following provisions to the Member States with a der-
ogation: “(g) monetary agreements and other measures relating to exchange-rate policy (Art. 219); [...] (i)
decisions establishing common positions on issues of particular relevance for economic and monetary un-
ion within the competent international financial institutions and conferences (Art. 138(1)); (j) measures to
ensure unified representation within the international financial institutions and conferences (Art. 138(2))".

2 Although they keep their monetary sovereignty, their national central banks are part of the European
System of Central Banks and are represented in its General Council. Moreover, they have to respect some
fundamental principles of the TFEU regarding monetary policy, including central bank independence (see e.g.
recent Opinion CON/2020/13 of the European Central Bank of 20 April 2020 on reform of Sveriges Riksbank).
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The IMF might be said to be the most important case to study, as it is a cornerstone
in the global economic governance, due to it being entrusted with the mission of safe-
guarding financial stability, highly relevant for both the Union and the ECB. Furthermore,
it is an institution built on hard law, which is not often the case in global economic gov-
ernance. The unified representation of the euro area in IMF contexts seemed to be quite
a natural legal development of European monetary integration since the beginning, as
the eurozone States no longer had all the requirements needed to fulfil the obligations
specified in the IMF Articles of Agreement.?* Consequently, since the very beginning of
European monetary unification, practical arrangements have been set up for the new
currency union to fit into the IMF framework, for instance concerning the exchange of
information and statistical data.?® Since January 1999, official views have been exchanged
between the IMF and the ECB about the monetary and exchange policy of the euro area.
Since November 2000, the ECB has held the status of “other holder” of special drawing
rights (SDR)?6 and may exchange these against freely usable currencies. The so-called art.
IV Consultations with Member Countries are now also being carried out with the Euro-
pean institutions on the euro area policies. Consequently, the IMF not only meets the
national authorities of Member States, but also representatives from the EU Commission,
the ECB, the Economic and Financial Committee and the Eurogroup.?’

Within the IMF, the ECB enjoys an observer status in both the Executive Board (EB)
and the International Monetary and Financial Committee (IMFC), which allows it to send
an (invited) representative to meetings and to address the EB with the permission of the
chairman, on matters falling within the responsibility of the ECB. These are: euro area
policies in the context of art. IV Consultations, Fund surveillance under art. IV on the pol-
icies of individual euro area members, the role of the euro in the international monetary
system, the World Economic Outlook, global financial stability reports, and world eco-
nomic and market developments. Written statements may be circulated in advance and

2 See, for instance, the “Obligations regarding exchange arrangements” set out in art. IV IMF Articles
of Agreement, or the “General Obligations of Members” in art. VIII IMF Articles of Agreement: Avoidance of
restrictions on current payments; Avoidance of discriminatory currency practices; Convertibility of foreign-
held balances; Furnishing of information; Consultation between members regarding existing international
agreements; Obligation to collaborate regarding policies on reserve assets. The IMF enjoys the correspond-
ent right to supervise the fulfilment of these obligations, and may, to this end, ask its members to provide
all the necessary information. On this topic, see FA Mann, The Legal Aspect of Money (V ed. Clarendon Press
1992) 364 ff. On the same topic, see RSJ Martha, ‘The Fund Agreement and the Surrender of Monetary
Sovereignty to the European Community’ (1993) CMLRev 749 ff.; R Smits, The European Central Bank: Insti-
tutional Aspects (Kluwer 1997) 429 ff.

2> See ECB, Annual Report 1998 www.ecb.europa.eu 99.

26 Art. XVII sect. Il IMF Articles of Agreement.

27 See DG of the European Commission, The Relationship between Union and the IMF in Stage IlI: Issues
and Options (27 June 1997) 11/316/97-EN on file with the author, or the International Monetary Fund, Con-
cluding Statement of the IMF Mission on the Economic Policies of the Euro Area (30 January 2001) www.IMF.org.


https://www.ecb.europa.eu/pub/pdf/annrep/ar1998en.pdf
http://www.imf.org/external/np/ms/2001/013001.htm
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added to the recording with the chairman’s permission.?® All the mentioned activities
seem to show that the ECB contributes to the activity of the IMF as a representative of
the euro area in the field of monetary policy, projecting on the international level its pol-
icies as adopted by the General Council. When it comes to economic policy, the ECB’s
position might be regarded as an original contribution which nonetheless is fed by its
continuous exchanges of views with the Council of the Union and the Commission.?®
Moreover, the ECB observers in the meetings of the IMFC have an informational role, as
they are consulted by non-EU members in the IMF to explain questions pertaining to the
euro area.?® The ECB's permanent representative in Washington, D.C. is appointed by the
Executive Board of the ECB.

Since 2005, the voice of the Union has also been expressed by the euro area Execu-
tive Board members in the IMF, through a coordination mechanism of the Member State’
representatives at the IMF headquarters in Washington called EURIMF, and by its ap-
pointed President since 2007. This coordination body holds regular meetings involving
the executive directors of the countries of the euro area. The EURIMF interacts with, and
is addressed by, a sub-committee on the matters of the Fund (SCIMF), established within
the Economic and Financial Committee.3' Furthermore, the position of the Union is offi-
cially presented to the Board of Governors of the Fund by the rotating presidency of the

28 See the Eurosystem's contribution to the "Code of Good Practices on Transparency in Monetary and
Financial Policies", adopted by the IMF Interim Committee on 26 September 1999, mentioned by T Padoa-
Schioppa, ‘Introductory statement at the Sub-Committee on Monetary Affairs European Parliament’ (17
March 1999) www.ecb.europa.eu. On this topic, see also M Lépez-Escudero, ‘New Perspectives on EU-IMF
Relations: A Step to Strengthen the EMU External Governance’ (2016) European papers
www.europeanpapers.eu 469-499.

29 The ECOFIN Council, i.e., the Council meeting of finance ministers, can take formal decisions related to
the economic and financial policies of the EU. According to the TFEU Treaty, the President of the ECB attends
Council meetings whenever the Council discusses matters relating to the objectives and tasks of the ECB. The
Treaty also provides for the President of the Council to participate in the meetings of the Governing Council
without a right to vote. The decisions of the ECOFIN Council are prepared by the Economic and Financial Com-
mittee (EFC), which brings together senior national representatives from finance ministries and central banks,
as well as senior officials from the European Commission and the ECB. The EFC plays a key role in reviewing
the economic and financial situation of the Member States and also coordinates the EU positions in interna-
tional fora. The ECB is also a member of the Economic Policy Committee (EPC), which plays a key role in pre-
paring the ECOFIN Council's deliberations in the area of structural reforms and enjoys an observer status in
the Financial Services Committee (FSC), involved in the preparation of ECOFIN decisions in the field of financial
services and supervision. The ECB is in regular contact with the Commission and exchanges views with Com-
mission representatives; the Commissioner for Economic and Monetary Affairs may participate in the meet-
ings of the Governing Council without the right to vote. Beyond these formal contacts, the ECB has established
a number of informal working contacts with the Commission services (see e.g., the ECB, ‘Monthly Bulletin “10th
Anniversary of the ECB” (2008) www.ecb.europa.eu 28).

30 See JA Koops and D Tolksdorf, The European Union's Role in International Economic Fora - Paper 4: The
IMF (October 2015) www.europarl.europa.eu 45, which refers to IMF staff as source.

31 Established on the legal basis of art. 134 TFEU, the ECOFIN Committee is the preparatory body of
the activities of the ECOFIN Council. See S Cafaro, ‘Article 134 [Economic and Financial Committee]’ in H)


https://www.ecb.europa.eu/press/key/date/1999/html/sp990317.en.html
http://www.europeanpapers.eu/
https://www.ecb.europa.eu/pub/pdf/other/10thanniversaryoftheecbmb200806en.pdf
https://www.europarl.europa.eu/RegData/etudes/STUD/2015/542193/IPOL_STU(2015)542193_EN.pdf
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Council in annual and spring meetings, while the Commissioner for Economic and Mon-
etary Affairs - who is generally competent to coordinate the member countries on their
representation in international financial institutions - participates as an observer in the
ministerial committees of the Fund.

Two documents by the European Commission address the goal of a more organic
and coherent participation of the Union in the IMF decisional bodies: the Communication
COM(2015) 602 final, and the Proposal COM(2015) 603 final.3? Such documents were is-
sued more than fifteen years after another Commission’s Proposal COM(1998) 637 fi-
nal,3® adopted at the very beginning of European monetary unification, in 1998. What all
these proposals have in common is the little or no follow-up by the Council.

In the Communication COM(2015) 602, the Commission pointed out how the current
representation of the euro area in the IMF is weakened by several factors: i) the high
fragmentation among eurozone member states, which are spread over six constituen-
cies34 and mixed up with non-euro or even non-European states; ij) the insufficient rep-
resentation of the euro area as a whole, notwithstanding the coordination mechanism
and the role of observer of the ECB; jii) the insufficient coordination at euro area level,
meaning the lack of the common positions previously agreed. Hence a specific proposal
aimed at establishing a unified representation of the euro area in the IMF. This aims at a
single voice for the eurozone through a transitory stage, whereby IMF constituencies are
re-organized, by grouping together the Member States of the euro area, so that it is pos-
sible for them to start speaking with one voice. On the final stage, "The Member States
of the euro area, supported by the Commission and the European Central Bank (ECB),
adopt all the necessary measures for the establishment, by 2025, of a unified represen-
tation of the euro area in the IMF".3> In particular, the euro area is expected to be repre-
sented in the Board of Governors and in the International Monetary and Financial Com-

Blanke and R Bottner (eds), Springer Commentaries on International and European Law Series (2022)
SpringerLink.

32 Communication COM(2015) 602 final from the Commission to the European Parliament, the Council
and the European Central Bank of 21 October 2015 A roadmap for moving towards a more consistent external
representation of the euro area in international fora; Proposal COM(2015) 603 final from the Commission of
21 October 2015 for a Council decision laying down measures in view of progressively establishing unified
representation of the euro area in the International Monetary Fund.

33 Resolution COM(98)0637 — C4-0638/98 of the European Parliament of 7 December 1998 on a pro-
posal for a Council decision on the representation and position taking of the community at international
level in the context of economic and monetary union, which preceded the “Report to the European Council
on the state of preparation for Stage 3 of EMU, in particular the external representation of the Community”,
annex Il to the Conclusions of the European Council of 11-12 December 1998 in Wien. This proposal had
no follow-up by the Council.

34In the IMF Executive Board each member is appointed by a state, or a group of states called constit-
uencies.

35 COM(2015) 602 final cit.
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mittee by the president of the Eurogroup, and in the Board of Directors by its own exec-
utive director, appointed by the eurozone constituency. The 2010 IMF reform, in force
since 2015, with an all-elected EB, eliminated legal obstacles to a consolidation of the EU
Member State constituencies in the IMF.3¢

Yet, in those documents, a genuine single membership of the Union or of the euro-
zone does not appear as a goal. They reflect the status quo: the current impossibility for
the Union to apply for a full membership in the IMF, as only States may do so, under art.
Il of the IMF Articles of Agreement. Nevertheless, the possible replacement of the Mem-
ber States by the Union or the joint membership option are still debated solutions.3”

b) The “Gs”

The position of the EU and of the ECB in the Groups of States (Gs) is completely different,
as these are informal forums, and significant differences exist between one grouping and
another.

Membership of different forums varies across the euro area Member States. France,
Germany and Italy are members of the G7; the same countries along with Belgium and
the Netherlands are part of the G10; France, Germany and Italy - alongside the European
Union - are members of the G20, where Spain is a permanent guest invitee, together with
one or more other European or non-European countries. In 2021, the euro area was also
represented by the Netherlands as a permanent guest invitee. The ECB, always present
whenever issues falling within its field of competence need to be discussed, represents
both the monetary authority of the member countries and that of the eurozone as a
whole, and as such, it presents its positions on monetary policy.

The G20 and G7 deal with broad economic and monetary policies, while the G10's
focus on financial and monetary matters is narrower.

The participation of the Union’s delegation in the G7 has been the result of pragmatic
arrangements since the very beginning.3 The EU’s participation has been easier in the con-
text of G7 Finances, where an understanding has been reached with the non-European

36 An interesting precedent, pointed out by M Lépez-Escudero, ‘New Perspectives on EU-IMF Relations’
cit. 498, is that all the euro-area Member States which are currently participating in the Asian Infrastructure
Investment Bank agreed in January 2016 to form a single euro-area constituency in this Bank. See European
Council, Eurogroup of 14 January 2016 www.consilium.europa.eu.

37 The joint membership option is the one which will result from the adoption of the Commission’s
proposal. Itis also considered the best option by M Lépez-Escudero, ‘New Perspectives on EU-IMF Relations’
cit. 497-498. The replacement of the Member States by the Union is suggested in JV Louis, L'Union eu-
ropéenne et sa monnaie cit. 162; S Cafaro, Il governo delle organizzazioni di Bretton Woods. Analisi critica, pro-
cessi di revisione in atto e proposte di riforma (Giappichelli 2012) 143-177.

38 Since monetary unification in 1999, “pragmatic solutions” have been found to address the need to
represent the euro area, and channels to present agreed positions have been established. In 1998, a “Re-
port to the European Council on the state of preparation for Stage 3 of EMU, in particular the external
representation of the Community” became annex Il to European Council conclusions of 11-12 December
1998.
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members: the President of the European Central Bank (replacing the national central bank
governors from the euro area) and the President of the Eurogroup take part in the meetings
when the world economic situation, multilateral surveillance and exchange-rate issues are
being discussed. The Commission can also take part in the meetings, represented by its
presidency, to the extent required to enable it to perform its role.?° Since 2005, with the
appointment of a full-time Eurogroup President, the external representation of the euro
area has enjoyed greater stability. When the Treaty of Lisbon came into force in 2009, the
President of the European Council became the Union’s representative in the meetings of
Heads of State and Government, along with the President of the Commission. The High
Representative for Foreign Affairs and Security Policy and/or the Commissioner competent
for economic and financial matters represent the Union at a ministerial level.

The G20 took over some tasks of the G7 when the increased globalization and the
impressive growth of some emerging market economies made the G7 less credible as a
control room for the global economy, especially since the global financial crisis in 2008.
Within that context, in the final Statement of the Pittsburgh meeting, it defined itself as
“the premier forum for our international economic cooperation”.?® The participation of
the Union in the G20 is not controversial, as it is one of the founding members of the
Group and the only one that is not a State but a regional organization. Yet, this is not such
a big difference given the soft law ground on which decisions are taken and the practice
of consensus in both forums.

In the G20 Leaders’ Summits, the delegation of the European Union is formed by the
President of the European Commission and that of the European Council. While the Pres-
ident of the Commission represents the EU in economic and financial matters, the Presi-
dent of the European Council speaks on behalf of the EU in matters of foreign policy and
security. At a ministerial level, the EU delegation is tripartite, comprising the European
Commissioner for Economic and Financial Affairs, the Minister of Finance of the country
holding the rotating Council presidency, and the President of the European Central
Bank.%" As part of the European Union delegation, the ECB participates in meetings of
G20 finance ministers and central bank governors, as well as their substructures. It also
takes part in meetings of G7 finance ministers and central bank governors and of G10
governors (the latter set up under the aegis of the BIS). The role of the Union’s represen-
tation in the G20 and in the G7 is specifically relevant for those Member States - the large
majority - that do not enjoy an autonomous membership of these fora.

3% Council meeting (Economic and Financial Questions) held in Brussels on 12 July 1999, on file with
the author.

40 See the G20 Research Group, G20 Leaders Statement: The Pittsburgh Summit (24-25 September 2009)
www.g20.utoronto.ca para. 50.

41 See F Amtenbrink and others, The European Union's Role in International Economic Fora - Paper 1: The
G20 (European Parliament Directorate-General for Internal Policies 2015) 27, and the authors there men-
tioned.
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Unlike what happens in other international financial institutions, in this case there is
an overlap of representation with just a few Member States. Nonetheless, this could be
perceived as unfair by third countries and as setting a double standard from the Union’s
inner perspective. In any case, following the silence accompanying the latest Commis-
sion's communication and proposal on the eurozone representation in the Groups of
States, this can easily be identified as a highly politically sensitive issue. A compromise
solution could be a single eurozone representation only in the G7, which is more focused
on financial issues, and in the G20's working groups dealing with monetary policy, while
the broader discussions in the G20 might go on accommodating the Union as a founding
member alongside France, Germany and Italy.

¢) The OECD

The ECB participates in several Organization for Economic Cooperation and Development
(OECD) committees and working groups, thanks to an evolutionary interpretation of Sup-
plementary Protocol No. 1 to the Convention of the OECD, which sets out a representa-
tion of the European Communities “in accordance with the institutional provisions of
those Treaties”: being the TFEU a direct evolution of the EC treaty, all its provisions and
annexes are covered by this protocol. The role of EU representative originally attributed
to the European Commission is now also fulfilled by the ECB, which has been added to
the European Union delegation. Yet, the participation of the Union in the OECD remains
weak compared to the substantial EU contribution to the organization’s budget and ac-
tivity.*?

d) The autonomous representation of the eurozone in the IFis: a role for the ECB?

The above-mentioned pieces of information may be summarised as follows. In intergov-
ernmental organizations whose members are all or mostly Member States (IMF, OECD,
G7), or Member States along with the Union (G20), the ECB is part of the Union’s delega-
tion, even when enjoying a status of its own (IMF).

The status quo is entirely different in transnational organizations whose members are
central banks, such as the BIS or the coordination fora for national technical bodies like
the FSB, as the participation of the ECB could qualify as genuine membership - a case
which will be addressed in the following paragraphs. However, this is a general rule
whose application must be verified case by case on the ground of agreements, protocols
and practices regulating the ECB's participation or its specific status (as a member or as
an observer).

It cannot be said that there is a complete absence of representation of the eurozone
in international fora. Nonetheless, agreed political positions are often lacking, those to
be adopted on the legal basis of art. 138 TFEU, as lacking is a strong single voice. The

42 See E Hadzhieva, The European Union's Role in International Economic Fora Paper 3: The OECD (Euro-
pean Parliament Directorate-General for Internal Policies 2015).
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current solutions show a fragmented Union where various institutional actors compete,
and their role is hindered by their overlapping with Member States.

Over the last decade, this lacuna has been partly compensated informally by the in-
creasing role of the European Summit, of the European Council and of the Eurogroup in
discussing beforehand the economic and monetary points on the agenda of the Group
of States. This routine allowed Member States to participate in a meeting having reached
agreed positions or - at least - having had a first exchange of views.

The political stature of the Eurogroup increased significantly after the global financial
crisis and especially the sovereign debt crisis in 2010. Following the entry into force of the
Lisbon Treaty and under new art. 137 TFEU,*? this body had an elected president. The
Eurogroup’s increasingly prominent role** makes it the natural forum for the discussion
of political choices specific to the eurozone, even though decisions must be adopted
through the ECOFIN Council, which could hardly reject positions already supported by a
solid majority. This means that a role (or interference) of the Eurogroup can be imagined
both upstream and downstream of a (possible) decision, pursuant to art. 138 TFEU. If this
partially solves the riddle of common positions which the Council is not able to adopt
based on art. 138 TFEU, another solution might be provided by a greater role for the
Eurogroup and its President in the international representation of the eurozone, as the
Commission suggested in its 2015 proposal.

Similarly, the Euro Summit, institutionalised by art. 12 of the Treaty on Stability, Co-
ordination and Governance in the Economic and Monetary Union,*> could acquire greater
significance on the international stage. Its President, who currently coincides with that of
the European Council, is the natural spokesperson for common positions agreed in this
body. Further possible evolutions are already being explored, such as the creation of an
EU Minister of Economy and Finances.4

Authoritative doctrine, however, believes that the role of external representation of
the euro area falls to the ECB in the first place.*” In our view, in the case of international
“political” representation, such an option should be set out in art. 138 TFEU. As a decision
on this legal basis is lacking, the ECB may claim a sort of supplementary role.

43 Art. 137 TFEU states that arrangements for meetings between ministers of those Member States
whose currency is the euro are laid down by the Protocol on the Euro. This is Protocol 14 on the Eurogroup,
annexed to the TFEU, whose most interesting article, art. 2, provides for the election of a president for two
and a half years.

44 See R Baratta, ‘Diritto e prassi evolutiva dell’Eurogruppo’ (2015) Il Diritto dell'Unione Europea 223-251.

45 This Treaty on Stability, Coordination and Governance in the Economic and Monetary Union, some-
times referred to as the Fiscal Compact, was signed on 2 March 2012 by 25 EU Member States. The UK and
Czech Republic did not sign it. The treaty came into force in January 2013.

46 See the Communication COM(2017) 823 final from the Commission to the European Parliament, the
European Council, the Council and the European Central Bank of 6 December 2017 ‘A European Minister
of Economy and Finance'.

47 See C Zilioli and M Selmayr, La Banca Centrale europea cit. 574 ff.
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To this day, the ECB is present in several international fora as the central bank of the
Union, or as part of the delegation of the Union, or as representative of the Eurosystem.
Such different roles reflect not only the goals and tasks of the organizations, but also their
legal nature, which could be either intergovernmental or transnational. Since in intergov-
ernmental organizations the ECB complements other mechanisms of political representa-
tion (IMF) or is part of the Union’s delegation (Groups of States, OECD), it can easily be ob-
served that its presence in international fora is not considered sufficient to represent a un-
ion of States. The situation is different in technical bodies and transnational fora, such as
the Bank for International Settlements (BIS) and the Financial Stability Board (FSB). In these
cases, the role of the ECB does not need any political acknowledgement, and it can be per-
fectly grounded on its statutory provisions, as it will be seen in the following section.

IV. THE EXTERNAL RELATIONS OF THE ECB UNDER ART. 6 OF THE ESCB STATUTE:
TRANSNATIONAL TECHNICAL MONETARY RELATIONS?

Under art. 6(1) of the ESCB Statute, “[i]n the field of international cooperation involving
the tasks entrusted to the ESCB, the ECB shall decide how the ESCB shall be represented”
and “[t]he ECB and, subject to its approval, the national central banks may participate in
international monetary institutions”. As it is clarified by the final para. 3, this is to be with-
out prejudice to art. 138 TFEU, and the lack of its use clearly leaves more room for ma-
noeuvre for the ECB, although its action is confined to international cooperation involving
the tasks entrusted to the ESCB.

The first of the tasks listed in art. 23 of the ESCB Statute seems to vaguely respond to
the need of defining such international cooperation: “[tlhe ECB and national central
banks may: (i) establish relations with central banks and financial institutions in other
countries and, where appropriate, with international organizations”. It appears to be an
operational rule responding to the aims of the two “external” tasks allocated to the ECB
in accordance with art. 127(2) TFEU: conducting foreign-exchange operations and man-
aging official foreign reserves.

In legal terms, this could be translated into agreements, memoranda of understand-
ing, joint projects, and other initiatives which enjoy at least a minimum degree of formal-
ization involving the ECB and the national banks of third countries, or international finan-
cial institutions, and grounded on the ECB's legal personality.*®

Alegal criterion that could be used to distinguish the scope of action of art. 138 TFEU
and that of art. 6 ESCB could reflect the difference between the international subjectivity
of the Union, which would support the expression of positions adopted in compliance
with the first of these legal bases, and the legal personality of the ECB under art. 282(3)

48 Under art. 9(1) ESCB Statute, “The ECB which, in accordance with Article 282(3) of the Treaty on the
Functioning of the European Union, shall have legal personality, shall enjoy in each of the Member States
the most extensive legal capacity accorded to legal persons under its law; it may, in particular, acquire or
dispose of movable and immovable property and may be a party to legal proceedings”.
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TFEU, which would allow the conclusion of agreements of a contractual or transnational
nature (between homologous national authorities and international financial institutions)
based on the second.

It is still debated whether the legal personality of the ECB, conferred expressis verbis
to the ECB by the TFEU and specified by the ESCB Statute in art. 9(1), is also an interna-
tional legal personality. Doubts have been expressed in the doctrine even though most
scholars#® have supported this option, grounded on the recognition of the international
legal personality of the ECB by some international organizations and important third
states - including the US - and based on a similarity with the status of the European
Investment Bank (EIB). Doubts have become stronger after the latest revision of the EU
Treaty, which lists the ECB as an institution of the Union. Therefore, should this thesis be
still considered valid, at least an overlap of international legal personalities might occur.

The ECB website clarifies the field of action for technical cooperation in monetary
matters and its interrelation with several tasks entrusted to the Eurosystem and to the
Single Supervisory Mechanism.>® Here is the list:

i) formulating and representing policy positions in its areas of competence.

ii) exchanging information and views and assessing economic developments with
other policymakers in multilateral organizations and fora, as well as bilaterally.

iij) engaging with international institutions in their monitoring of the euro area and
the ECB's monetary policy, such as the International Monetary Fund (IMF) and the Organ-
ization for Economic Cooperation and Development (OECD).

iv) participating in international efforts to develop rules and best practices to improve
financial stability and the efficiency and transparency of policymaking.

In addition, the ECB website clarifies that there is an ECB Representation in London and
in Washington D.C., and a Representative Office in Brussels, which contribute to international
representation by preparing policy meetings and liaising with partner organizations.>’

Tommaso Padoa Schioppa, addressing the Sub-committee on Monetary Affairs of the
European Parliament in 1999, stated that:

“[...] In preparing the external representation of the Eurosystem, the ECB took the view
that Article 6 of the Statute of the ESCB, provided a proper and sufficient legal basis for
developing arrangements with multilateral institutions and forums. Article 6.1 provides
that ‘in the field of international co-operation involving the tasks entrusted to the ESCB,
the ECB shall decide how the ESCB shall be represented'. As | have already mentioned, the
single monetary policy and the related tasks have been entrusted to the Eurosystem as
an exclusive competence [...]".?

42 See C Zilioli and M Selmayr, La Banca Centrale europea cit. 574 and footnote 358.

0 European Central Bank, International Relations and Analysis www.ecb.europa.eu.

51 Source: ECB staff.

52 T Padoa-Schioppa, ‘Introductory statement at the Sub-Committee on Monetary Affairs European
Parliament cit.
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Yet, should the Commission eventually succeed in having a proposal on the matter
approved by the Council (by qualified majority of the eurozone members), it may inte-
grate, update or even overwrite the representation measures adopted by the ECB in in-
ternational bodies such as the IMF and the OECD. It should be remembered, however,
that the procedures envisaged by art. 138 TFEU to guarantee the projection of the euro
area into the international monetary system and possibly the unified representation of
the euro area require prior consultation with the European Central Bank, so that a prior
agreement can be imagined between the Commission, the Council and the ECB on the
respective delimitation of roles and responsibilities.

Nonetheless, as it has been previously pointed out, the ECB is likely to remain in
charge of, and fully responsible for, the relations safely grounded on art. 6 ESCB. For
instance, the ECB is a full member of the Bank for international settlements, alongside
seventeen national central banks of the Eurosystem (all but those of Cyprus and Malta).
As suggested by its name, the organization is international, although it does not show the
intergovernmental features of the typical international organization, being rather a trans-
national organization, as its members are central banks in their full right. The latter defi-
nition applies to any kind of activity or collaboration - in this case among homologue
national bodies - across national borders.

The ECB is a member and shareholder of the BIS;>3 it participates in governing and
oversight bodies and in many Committees, such as the Basel Committee on Banking Su-
pervision,>* the Committee on Payments and Market Infrastructures, the Committee on

53 The BIS was created as an international organization in the context of the Young Plan, adopted on 20
January 1930 at the Hague Conference to settle the question of reparation payments imposed mostly on Ger-
many by the Treaty of Versailles following the First World War. Over time, it evolved into a bank for central
banks, owned by 63 central banks, becoming an organization that serves central banks and other financial
authorities to support their pursuit of monetary and financial stability through international cooperation.

54 On the topic, see L Quaglia, The European Union's Role in International Economic Fora - Paper 5: The
BCBS (European Parliament Directorate-General for Internal Policies 2015) 12-13. As the author has pointed
out, “[t]he ECB and the ECB/Single Supervisory Mechanism (SSM) are full members of the main Committee,
and the EBA and European Commission take partin an observer capacity. Decisions by the main Committee
require the consensus of the full members, but not of the observers”. Additionally, “[t]he ECB holds a two-
seat membership in the BCBS on account of its tasks as (i) central bank and (ii) micro-prudential supervisory
authority for the banking sector in the EU countries that participate in the SSM. This membership arrange-
ment is in place since late 2014, when - as a result of the operationalization of the SSM - the ECB became
a competent authority for banking supervision. Previously, the ECB held only one seat and also a different
status in the BCBS (i.e. observer instead of member). In accordance with the BCBS Charter, the change in
the membership status of the ECB aimed to reflect the importance of the euro area as a single supervisory
jurisdiction. Moreover, the two-seat representation granted to the ECB reflects the separation principle
between the supervisory and monetary policy functions. The two-seat membership is not an unusual ar-
rangement in the BCBS for central banks that in addition have a supervisory authority [...]. The representa-
tive of the ECB's central banking wing in the BCBS is the Executive Board member of the ECB responsible
for overseeing the DG for Macro-Prudential Policy and Financial Stability; the representative of the ECB's
SSM is the Executive Board member who is also the Vice-Chair of the Supervisory Board of the SSM and is
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the Global Financial System and the Markets Committee. The permanence of the euro-
zone central banks in the shareholder structure of the BIS together with the ECB will be
the subject of some reflection.

The ECB also participates in the Financial Stability Board>> (FSB) and in several of its
substructures as a reflection of the European Union participation in the G20 (since the
FSB was created on the initiative of the G20). Its specific role in promoting international
financial stability, by coordinating national financial authorities and international stand-
ard-setting bodies, has put it at the core of the ECB's mission since the establishment of
both the European Systemic Risk Board and the European System of Financial Supervi-
sion. However, the FSB has all the characteristics of a transnational body governed by
soft law. Being informal, it seems established on a more practical basis, involving several
national central banks and surveillance authorities, together with relevant international
organizations and fora. The legal nature of the ECB participation remains unspecified, yet
it could be easily assimilated to a national central bank, for both its structure and tasks.>®
What is interesting is its double representation and participation as ECB (in the person of
its Vice-President) and as ECB Banking Supervision (SSM) (in the person of the Vice Chair
of the Supervisory Board). Here too, the ECB's membership is additional to that of the
national authorities (comprising central banks) of the G20 members belonging to the eu-
rozone: France, Italy, Germany, and Spain. Although many states are represented by two
or three different authorities, they appear to be different facets of a single delegation,
rather than two, contrary to what happens in the case of the ECB.

Consequently, the way in which the Eurosystem is represented in the BIS or the FSB
is not a controversial political issue, as it refers to the international role of the European
Central Bank or the Eurosystem, rather than that of the Union or the eurozone. The two
organizations, despite being very different in legal nature, were conceived as fora for spe-
cialized (mostly national) authorities rather than for governments.

responsible - with the Chair of the Supervisory Board - for those business areas dealing with banking su-
pervision. At the technical level (working groups, task forces) of the BCBS, the institutional representation
is performed by senior members of staff with specialized expertise in banking and financial stability mat-
ters. In addition, the President of the ECB is currently the Chairman of the GHOS, which is the oversight
body of the BCBS".

5> The FSB was established by the G20 in 2009, by soft law, in order to create a dimension of transna-
tional collaboration between international standard-setting bodies and the national supervisory authori-
ties of the banking and financial sectors, with the aim of pursuing international financial stability.

%6 We prefer this interpretation to the one that assimilates the ECB to other international financial
institutions, such as development banks, because in such cases the affinity is confined to the origin in an
international treaty. Moreover, the ECB is an institution of the European Union (see art. 13 TEU), a legal
order with several quasi-federal features, and it is the central bank of the Union. Conversely, the other
financial institutions are mostly the result of autonomous international treaties and may be defined as
international organizations.
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The role of observer enjoyed by the ECB in the IMF is a more ambiguous one. In our
opinion, it may be interpreted as a role of vicarious representation of the Union/eurozone
(alongside the EURIMF and its President and the rotating presidency of the Council) - in
the absence of a decision grounded on art. 138 TFEU - or as the ECB being part of a
Union’s delegation and having a technical role which could easily fall within the provisions
in arts 6 and 23 of the ESCB Statute, when it participates in more operational and tech-
nical activities.>” Although it could currently be interpreted in both ways, the above-men-
tioned Commission’s proposal suggests maintaining it, but making it evolve into an ob-
server status of the eurozone.*® Nonetheless, the eurozone will be differently repre-
sented, once the proposal is adopted and displays its full effect by 2025 (if the proposed
decision is adopted), as the President of the Eurogroup will be in charge of such repre-
sentation both in the Board of Governors and in the IMFC, with the Executive Board and
Executive director being appointed by the Eurogroup. Even though this is not expressly
mentioned, a survival of the ECB's observer status in this final stage could fall within the
provisions of art. 6 of ECB Statute for some technical bodies, while in other cases the ECB
could support the above-mentioned organizations on behalf of the eurozone, expressing
the agreed positions adopted at Council level under art. 138 TFEU.

Under any option, the Union could suffer, in this case as in others, for having too
large a delegation, which does not improve the clarity of its positions.

It is true that the national states in the IMF are not usually represented by their cen-
tral banks (contrary to what happens in the World Bank Group), but they enjoy full com-
petence on both economic and monetary policies. By contrast, in the Union, these are
separate competences, with the political institutions of the Union being in charge of the
economic policy,> which is defined as a coordination of the economic policies of the
Member States, despite being much more than just that.

A delegation of powers from Member States to the Union would significantly simplify
the situation, without the need for an ad hoc protocol similar to the FAO one® in case of

57 See, for instance, the participation of the ECB in the IMF Board discussions about global financial
stability or the role of the Euro in the international monetary system.

%8 In the motivation for the Proposal COM(2015) 603 final cit. para. 13 it is clearly stated that “this
status of observer of the ECB should benefit the euro area as a whole. Such a single status of observer in
the Executive Board for the euro area as a whole would allow covering the full range of euro area matters.
This would also allow the euro area to better organize its representation as observer”. In the following para.
14, it is suggested that “The President of the Eurogroup, the Commission and the ECB should negotiate this
observer status of the euro area with the IMF".

9 In Title VIII, Economic and Monetary Policy, and particularly in the Chapter “Economic Policy”, arts
120-125 TFEU.

60 As regards the participation of the European Economic Community (now the Union), alongside its
Member States, in the Food and Agriculture Organization (FAO), the definition of their respective roles was
the subject of an interinstitutional agreement between the Commission and the Council of 19 December
1991, concerning the preparation of meetings, the right to speak and to vote. Commentators are unani-
mous in believing that the division of roles between the Union and its Member States is not easy to manage.
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accession of the Union to the IMF. Nonetheless, any evolution related to the political par-
ticipation of the Union and/or the eurozone in the IMF - regarding its representation in
the Boards of Governance, Executive Board and Ministerial Committees - will also affect
the level of technical collaboration.

The participation of the ECB in G7 and G20 meetings of Finance ministers and central
banks governors (by sharing the EU seat with the European Commission and the EU Pres-
idency) will not probably change, as the ECB participates in its own right, as the central
bank of the eurozone, on equal footing with central banks of third countries. What is
remarkable, once again, is the duplication of representation due to the participation of
the member states of the eurozone, which - at least when central banks are concerned
- can be seen as an overlap.

When the representation is that of the ECB alone (rather than the Union) - in the
meetings among central bank governors - the position/comments are developed and
approved within the ECB. If the issue affects the Eurosystem or the ESCB, the position of
the ECB is based on prior discussions and on the conclusions reached in Eurosystem or
ESCB formats, which may subsequently be approved in Governing Council or General
Council formats. If the issue affects European Union members or euro area members -
in the ministerial meetings or in meetings involving the Heads of Government - the position
adopted by the ECB will be based on prior discussions and on the conclusions reached in
meetings involving also the finance ministers of EU Member States, such as in the Eu-
rogroup, or their representatives, such as in the Economic and Financial Committee.®!

The G20 and the G7 hold sectoral meetings regularly. When they focus on monetary
policy matters, in our opinion, arts 6 and 23 ESCB Statute are sufficient legal bases to
enable the ECB to express its own position (the first option listed above).

Although there is no pending proposal at the moment for a Council decision on art.
138 TFEU concerning the Gs, it would be logical and consistent with the spirit of the TFEU
that the ECB alone join the Groups as the monetary authority of the Union and of the
eurozone member states, while the participation of eurozone states may be still con-
tended as grounded on their residual economic policy competence.

The ECB's international role in central bank cooperation goes beyond its participation
in international fora. It reflects its role as a major central bank on a global scale, as the
central bank of the Union and the one governing the euro, the second most traded cur-
rency in the world. In general terms, the cooperation between central banks comprises
the exchange of expertise, the sharing of best practices and capacity-building, including
a wide range of activities, such as workshops and seminars, staff secondments, expert
visits, and occasional training programs. The aim of this cooperation is to strengthen re-
lations among central banks and foster sound central banking practices, thereby contrib-
uting to price and financial stability worldwide.

61 Source: ECB staff.
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Being involved in such a cooperation helps the ECB to explain its policies in an inter-
national context. All these activities are grounded on arts 6 and 23 of the ESCB Statute
and do not represent an exhaustive list, as the two articles allow a broad interpretation:
“international cooperation involving the tasks entrusted to the ESCB” (art. 6) and “rela-
tions with central banks and financial institutions in other countries and, where appro-
priate, with international organizations”.5?

As the ECB website explains, the ECB negotiates Memoranda of Understanding (MoUs)
with national and international authorities outside the EU in the sphere of technical coop-
eration. A different kind of MoUs is also adopted for the coordinated supervision of the
banks and their cross-border subsidiaries and branches, as banks directly supervised by
the ECB are widely present in third countries through subsidiaries and branches. However,
this specific aspect falls outside the scope of this analysis.®®> MoUs clearly have legal conse-
guences although they are not generally thought to be binding instruments. 5

Most technical cooperation requests are dealt with directly by the ECB's International
Cooperation Office.> Furthermore, a Working Group on Central Bank Cooperation coor-
dinates EU funded programs and cooperation on technical issues within the ESCB. It com-
prises experts from the ECB and national central banks and operates under the auspices
of the International Relations Committee of the ESCB.%¢ In December 2017, the working
group published a best practice document outlining the rationale behind, and the princi-
ples underpinning the ESCB's international central bank cooperation activities, as well as
examples of the format they take.®” Such a document clarifies that international cooper-
ation among central banks is voluntary, non-binding, often demand-driven (especially

62 Art. 23 ESCB Statute.

63 See www.bankingsupervision.europa.eu. MoUs are published on this page once consent has been
granted by the partner authority.

64 MoUs are increasingly being used in international relations and in the Union’s Law. However, their
precise legal status is unclear, as they cannot be compared to international treaties. Could they qualify as
administrative agreements or, more correctly, as informal and non-binding statements of intent? The term
MoU, which is not a strictly legal definition, might also encompass a range of different agreements. Yet, in
some cases, the conclusion of a MoU is even required by EU legislation. For example, under the confiden-
tiality regime laid down in the Capital Requirements Directive (2013/36/EU), the use of a MoU legalises
information exchange that would be illegal in its absence, and under the SSM Regulation (EU 1024/2013)
there is an obligation to conclude a MoU with the European Parliament. See Directive (2013/36/EU) of the
European Parliament and of the Council of 26 June 2013 on access to the activity of credit institutions and
the prudential supervision of credit institutions and investment firms, amending Directive 2002/87/EC and
repealing Directives 2006/48/EC and 2006/49/EC; Regulation (EU) 1024/2013 of the Council of 15 October
2013 conferring specific tasks on the European Central Bank concerning policies relating to the prudential
supervision of credit institutions.

65 Source: ECB staff.

%6 Information available at European Central Bank, International Central Bank Cooperation www.ecb.eu-
ropa.eu.

67 See European Central Bank, International Central Bank Cooperation: ESCB Best Practices www.ecb.eu-
ropa.eu 1.


https://www.bankingsupervision.europa.eu/legalframework/mous/html/index.en.html
http://www.ecb.europa.eu/
http://www.ecb.europa.eu/
https://www.ecb.europa.eu/ecb/tasks/international/financialarchitecture/shared/pdf/ecb.central_bank_cooperation_escb_best_practices.en.pdf?42803ed42830838dfbe6844fd1277329
https://www.ecb.europa.eu/ecb/tasks/international/financialarchitecture/shared/pdf/ecb.central_bank_cooperation_escb_best_practices.en.pdf?42803ed42830838dfbe6844fd1277329
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when involving the central banks of emerging market economies and developing coun-
tries). In February 2020, the working group provided further insights into its approaches
to evaluating international cooperation activities. These insights are the results of ESCB-
wide discussions among staff members involved in these activities.®®

V. RESIDUAL FUNCTIONS OF NATIONAL CENTRAL BANKS: DO THEY ALSO PERTAIN
TO EXTERNAL RELATIONS?

Under art. 14(3) of the ESCB Statute, dealing with national central banks, “[t]he national
central banks are an integral part of the ESCB and shall act in accordance with the guide-
lines and instructions of the ECB. The Governing Council shall take the necessary steps
to ensure compliance with the guidelines and instructions of the ECB and shall require
that any necessary information be given to it".

Yet, para. 4 provides that “[n]ational central banks may perform functions other than
those specified in this Statute unless the Governing Council finds, by a majority of two
thirds of the votes cast, that these interfere with the objectives and tasks of the ESCB.
Such functions shall be performed on the responsibility and liability of national central
banks and shall not be regarded as being part of the functions of the ESCB".

For instance, Banca d'Italia, the Italian central bank, carries out services on behalf of
the State in combating usury, or through its Financial Information Unit for Italy (UIF)
which, in a position of specificautonomy, exercises functions for the prevention of money
laundering and the financing of terrorism. Another example is provided by the Banque
de France, whose economic services towards households and businesses include assis-
tance to people in severe financial difficulty, company ratings, credit mediation and sup-
port for very small enterprises. It also conducts national and regional surveys of eco-
nomic conditions that are widely sought after by business leaders. Another area of com-
petence for some national central banks is banking supervision, which falls outside the
scope of this study.®®

The previous analysis leads one to wonder whether national central banks of the
euro area, being national authorities, could carry out tasks in the field of international
cooperation. And, if so, to what extent that would be in compliance with the provisions
of art. 6 of the ESCB Statute.

Art. 6 provides that the governing bodies of the ECB decide how the Eurosystem shall
be represented, and it is possible for it to be represented by ECB officials or by NCBs.

68 European Central Bank, Approaches to Evaluating the International Cooperation Activities of the Euro-
pean System of Central Banks (ESCB) www.ecb.europa.eu.

9 The area of banking supervision is a shared competence between European and national authori-
ties, with some of them (such as in Italy) being central banks. The ECB directly supervises the 114 significant
banks of the euro area, while banks that are classified as “less significant” continue to be supervised by
their national supervisors, which cooperate with the ECB and apply the European Single Rulebook provided
by the European Banking Authority (EBA).


https://www.ecb.europa.eu/ecb/tasks/international/financialarchitecture/shared/pdf/Approaches_to_evaluating_the_internationa_cooperation_activities_of_the_european_system_of_central_banks.en.pdf?1032f888d932156fec1087c5379f92f9
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Accordingly, art. 6(2) ESCB Statute specifies that the NCBs' participation in international
monetary institutions is subject to the approval of the ECB.

Even though the practice of duplication of representation (national and European) in
several international fora stands as a difficult precedent to break, some caveats are im-
portant from a legal standpoint.

In the area of (possible) political representation - such as G7 and G20 meetings, with
the exclusion of technical working groups and gatherings - the presence of eurozone mem-
ber states and national central banks governors results from the absence of a decision un-
der art. 138 TFEU. If any of the proposals and initiatives in this field - from the Five Presi-
dents’ Report to the Commission's proposals and Parliamentary documents - succeeds, the
political solution will be provided by a Council Decision. This will be a decision committing
to coordinated or single representation, entrusting the task of representing the eurozone
to one or more institutions (ECB, Eurogroup, Commission) forming a single delegation.

The wide range of activities covered by the BIS could more easily justify the role of
members and shareholders played by national central banks of the euro area (skipping
the approval of the ECB required by art. 6 ESCB Statute for their participation in interna-
tional monetary organizations). However, it is our opinion that their permanence might
add to confusion and undermine the possibility for the Eurosystem to speak with one,
stronger voice.

Yet, there is little doubt about the full competence of the ECB to carry out its tasks
autonomously in the area of technical cooperation with central banks of third countries
outside international fora, under arts 6 and 23 of the ESCB Statute. The fact that art. 23
ESCB Statute entrusts this task to both the ECB and national central banks should be read
in connection with the wider provisions of art. 6 ESCB Statute: in the field of international
cooperation involving the tasks entrusted to the ESCB, the ECB shall decide how the ESCB
shall be represented. As the wider scope seems to be to strengthen relations with central
banks outside the EU, foster sound central banking practices, and hence contribute to
price and financial stability worldwide, the European Central Bank could easily defend its
supremacy. Not only does this activity fall within its mission as stated in art. 6 ESCB Stat-
ute, but the ECB may also allow national central banks to carry out such technical inter-
national cooperation activities only after its authorisation or delegation. A decision of the
Governing Council on “how the ESCB shall be represented” could be based on art. 6(1),
and an authorisation to the national central banks to “participate in international mone-
tary institutions” is “subject to its approval”.”®

On the other hand, the whole area of development cooperation remains a reserved
competence of the Member States and their central banks, for two main reasons. Firstly,
the EU Treaties and the ESCB Statute do not attribute to the ECB any specific competence
in the area. Secondly, that is in compliance with the specific reserved competence of

70 Art. 6(2) ESCB Statute.



824 Susanna Cafaro

Member States provided for in art. 4(4) TFEU.”" Therefore, the voice and representation
of the Union and the eurozone in the group of the World Bank and in the many interna-
tional banks for cooperation and/or development - such as the EIB and the EBRD - may
be the result of ad hoc decisions but is not forced by arts 6 and 23 of the ESCB Statute.

The interrelation between monetary policy and development cooperation is none-
theless significant, as these two areas are both related to global financial stability. This
appears to be a challenging opportunity for the application of the principle of sincere
cooperation stated in art. 4 TEU, which, as it has often been clarified by the ECJ, does not
apply only to the EU and its Member States, but to the whole set of institutions and au-
thorities within European and national legal orders.

VI. POLITICAL AND TECHNICAL OBSTACLES TO A UNIFIED EXTERNAL
REPRESENTATION, AND THE ADVANTAGES OF SPEAKING WITH ONE VOICE

As it has already been observed, there is a clear political gap in the external representation
of the eurozone, due to the lack of use of the legal basis in art. 138 TFEU and because of
confusing and redundant practical arrangements which allow the member states of the
eurozone to keep their international visibility, a consequence they do not seem to regret.

To bridge similar gaps in other areas of EU external relations, the ECJ applied a reason-
ing grounded on the general principles of EU law. In the absence of formal agreements, in
all cases in which the Union is not entitled to participate in an international organization
despite its activity falling within its sphere of competence, States should refrain from taking
positions that harm its external competences. In this case, the principle of sincere cooper-
ation comes into play, stating that “the Union and the Member States shall, in full mutual
respect, assist each other in carrying out tasks which flow from the Treaties”.”?

The Court of Justice has repeatedly recalled this principle, specifying that it is possible
for the Union to adopt its own position (on the legal basis of art. 218(9) TFEU) when the
specific activity of the organization falls in its area of competence. In this case, the Mem-
ber States that are part of the organization will act "jointly in its interest".”3 In such cases,
if the external competences of the Union do intersect with those of the States, the Court
of Justice has held that the Member States may cast their vote only after a European
decision,”* and that the Member States are required to act on behalf of the Union once a
position has been expressed.”>

71"In the areas of development cooperation and humanitarian aid, the Union shall have competence
to carry out activities and conduct a common policy; however, the exercise of that competence shall not
resultin Member States being prevented from exercising theirs” art. 4(4) TFEU.

72 Art. 4(3) TEU.

73 Case C-399/12 Federal Republic of Germany v Council ECLI:EU:C:2014:2258 para. 52.

74 Opinion 2/91 Convention 170 of the International Labour Organization (ILO) ECLI:EU:C:1993:106.

7> Case C-45/07 Commission v Greece ECLI:EU:C:2009:81 para. 52 states that “Where an area of law falls
within a competence of the European Union, such as the one mentioned in the preceding paragraph, the
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Yet, the position of the ECJ on the specific area of European economic governance is
still unknown.

Several programmatic documents have provided a glimpse into the possible evolu-
tion of external representation. In the fifth chapter of the Five Presidents’ Report (2015)
concerning institutional matters, a paragraph was specifically dedicated to the goal of
“consolidating the external representation of the euro”. There, it has been stated that

“As EMU evolves towards Economic, Financial and Fiscal Union, its external representation
should be increasingly unified [...]. However, in the international financial institutions, the
EU and the euro area are still not represented as one. This fragmented voice means the
EU is punching below its political and economic weight as each euro area Member State
speaks individually. This is particularly true in the case of the IMF despite the efforts made
to coordinate European positions”.”®

There is little doubt that these clear statements inspired the Commission’s proposals
regarding the euro area representation in the IMF formulated in the same year. None-
theless, not much has changed since then. Recently, the “legislative train” seems to be en
marche again, as the Commission pushed forward its proposal in its 2017 work pro-
gramme, when it invited the Council to accelerate the adoption of the proposal.””

Even the European Parliament has strongly pushed for this relaunch. In its resolution
of 17 December 2015, the European Parliament asked the Commission “to ensure that
the international representation of the euro is subject to the democratic scrutiny of Par-
liament”.”® A further initiative has been the Report on the EU Role in the Framework of
International Financial, Monetary and Regulatory Institutions and Bodies.” Interestingly,
the EP asked for a “progressive streamlining of the EU representation [...] through en-
hanced coordination and then, after an assessment, through the unification of seats”.8

fact that the European Union did not take part in the international agreement in question does not prevent
it from exercising that competence by establishing, through its institutions, a position to be adopted on its
behalf in the body set up by that agreement, in particular through the Member States which are party to
that agreement acting jointly in its interest”.

76 European Commission, The Five President's Report: Completing Europe's Economic and Monetary Union
ec.europa.eu.

77 Communication COM(2016) 710 final from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions of 25 October 2016 ‘Com-
mission Work Programme 2017 Delivering a Europe that Protects, Empowers and Defends'.

78 Resolution 2015/2936 (RSP) of the European Parliament of 17 December 2015 on completing Eu-
rope’s Economic and Monetary Union. See also Resolution 2015/2060(INI) of the European Parliament of
12 April 2016 on the EU role in the Framework of International Financial, Monetary and Regulatory Institu-
tions and Bodies.

79 Report 2015/2060(INI) of the European Parliament of 17 March 2016 on the EU Role in the Frame-
work of International Financial, Monetary and Regulatory Institutions and Bodies.

80 pid. para. 19.


https://ec.europa.eu/info/publications/five-presidents-report-completing-europes-economic-and-monetary-union_en
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The Parliament calls for high standards of democratic legitimacy, transparency and ac-
countability to be developed via “an interinstitutional agreement with the aim of formal-
izing a 'financial dialogue', to be organized with the European Parliament for the purpose
of establishing guidelines regarding the adoption and the coherence of European posi-
tions in the run-up to major international negotiations, making sure that these positions
are discussed and known ex ante and ensuring a follow-up, with the Commission report-
ing back regularly on the application of these guidelines and scrutiny”.®’

Yet, the obstacles do not lie all on the European side. Much confusion in the interna-
tional representation of the eurozone comes from the conservative structure of the in-
ternational community and the fact that many founding treaties and charters of interna-
tional organizations do not reflect the current role of international organizations
properly: the IMF Articles of Agreement were signed in 1944, the OECD Convention in
1960, the BIS was established in 1930.

After WWII, institutions such as the IMF and the OECD were created on the assump-
tion that only states could be sovereign. The one country-one currency relation and the
assumption - which was accepted throughout the twentieth century - that (almost) each
state has a corresponding central bank that manages its monetary policy is no longer
true in Europe and is soon likely to be untrue in other regions as well. However, some
exceptions were found in the past - despite not being accompanied by non-state mone-
tary sovereignty?®2 - and others may occur in the future,®3 so that the European monetary
union and the ECB are currently playing a pioneering role.

81 Ibid.

82 Prior to the European Economic and Monetary Union, also other monetary unions had been estab-
lished, including the Monetary Union of Western Africa (Benin, Burkina Faso, the Ivory Coast, Guinea Bissau,
Mali, Niger, Senegal and Togo), whose currency is the "franc de la Communauté Financiére de I'’Afrique”, the
Monetary and Economic Community of Central Africa (Cameroon, Central African Republic, Chad, Congo,
Equatorial Guinea and Gabon), whose currency is the "franc de la Coopération financiére Africaine”, and the
Eastern Caribbean Currency Union (Anguilla, Antigua and Barbuda, Commonwealth of Dominica, Grenada,
Montserrat, St Kitts and Nevis, Saint Lucia, and St Vincent and the Grenadines), with an Eastern Caribbean
Central bank issuing the Eastern Caribbean dollar. However, these Unions did not enjoy full monetary sov-
ereignty, as the CFA franc was linked to the French franc (and now to the euro), while the Eastern Caribbean
dollar is pegged to the US dollar.

83 Among the possible, future, monetary unions there is the Gulf Monetary Cooperation Organization
(GMCO), founded in March 2010 as a regional economic organization. The GMCO's membership is open to
countries of the Gulf Cooperation Council (GCC) only. The current membership of GMCO includes the King-
dom of Bahrain, the Kingdom of Saudi Arabia, the State of Qatar, and the State of Kuwait. Another example
is offered by the African Monetary Union (AMU), the proposed creation of an economic and monetary union
for the countries of the African Union, administered by the African Central Bank. Such a union would call
for the creation of a new unified currency (such a currency union has been foreseen by the Abuja Treaty
signed in 1991). In the continent, in 2000, a smaller group formed the West African Monetary Zone (WAMZ),
whose six countries, within ECOWAS, plan to introduce a common currency called the Eco. The six member
states of WAMZ are Gambia, Ghana, Guinea, Nigeria and Sierra Leone, which founded the organization
together in 2000, and Liberia, which joined it on 16 February 2010.
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In fact, the IMF Articles of Agreement are not written in stone - they have recently been
amended and they could be again - and European Countries, with their significant package
of voting rights, are in the position to push for the needed update.® Challenging the status
quo does not appear impossible. Even though no one denies that it would lead to a con-
sistent loss of chairs for the EU Member States in the decisional bodies and a reduction of
shares and votes in the organization,® the European position would become more solid.
Despite this institutional gap, the euro is the second leading global currency after the US
dollar, thereby taking on a far more important function than that of the currencies it has
replaced. Its role is especially significant in countries that have agreements with the EU,
such as associated countries and countries bound by agreements under European trade
policy and development policy. The EU is paying the political price of its low profile in eco-
nomic and financial international fora, as the Union as a full member would easily match
the political stature of the United States, which are now majority shareholders, holding 16.5
per cent of the votes, while the EU members hold one third of the whole amount of (now
dispersed and unassembled) shares. Reversing such a situation might open unexpected
scenarios, including the possibility of a radical renewal of the institution itself.

Furthermore, as many small countries complain about the European overrepresen-
tation - due to it having its roots in colonial times - they might support such a change,
which would result in a smaller, consolidated, but more effective European voice.

And here is another obstacle: to this date, the Member States in the eurozone still
have not declared their will to take the appropriate measures that would leave room for
the Union or the eurozone to claim membership. This lack of political will has also pre-
vented the Council of the Union from approving the Commission’s two proposals

84 By jointly suggesting a revision of the Articles of Agreement based on art. XXVIIl “a) [alny proposal to
introduce modifications in this Agreement, whether emanating from a member, a Governor, or the Executive
Board, shall be communicated to the chairman of the Board of Governors who shall bring the proposal before
the Board of Governors. If the proposed amendment is approved by the Board of Governors, the Fund shall,
by circular letter or telegram, ask all members whether they accept the proposed amendment. When three-
fifths of the members, having eighty-five percent of the total voting power, have accepted the proposed
amendment, the Fund shall certify the fact by a formal communication addressed to all members”.

85 Obviously, the single euro-area States would no longer have their number of basic votes. Each mem-
ber State had 250 basic votes plus a far more important number of votes calculated through a formula. On
28 April 2008, a large-scale quota and voice reform resulting from a two-year-long process was adopted by
a wide margin by the Board of Governors, tripling the number of basic votes. A second important effect on
the quota formula that would affect the European votes is that intra-European trade would no longer ap-
pear as international trade (an important indicator of openness of a country).

86 The perceived over-representation of this region is pointed out (ex multis) by the so-called Manuel
Report. See T Manuel and others, Report of the Committee of Eminent Persons on IMF Governance Reform (24
March 24 2009) International Monetary Fund www.imf.org para. 27 and 41; and by F de Larosiere, Report
of the High-Level Group on Financial Supervisions in the EU ec.europa.eu para. 256.


https://www.imf.org/external/np/omd/2009/govref/032409.pdf
https://ec.europa.eu/economy_finance/publications/pages/publication14527_en.pdf
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grounded on art. 138 TFEU.®” Yet, the mere existence of a specific legal basis in the treaty
for the purposes of speaking with one voice leads to reflect on how desirable this out-
come was considered to be by the authors of the Treaty of Maastrichtin 1992 and in the
years to come. This seems to be even truer in the area of economic global governance
than in other chapters of the TFEU, which include less-specific provisions.

Moving beyond historical ties with third countries, Member States have significantly
taken advantage of presenting themselves as a single block in the global arena. This has
happened in global trade and may happen in other areas of geopolitical importance. The
possible hindrances to the EMU, the banking union or even the single market of this still
fragmented external representation cannot be fully explored in this contribution, which
brings us back to the intricacies generated by the double standard of ins and outs and the
blurred boundaries between monetary union and economic coordination. In these times
of crisis, economic governance is being influenced by the centripetal force of monetary
unification, which is encouraging the stretching of TFEU articles to cover an increasing
economic integration and fiscal solidarity.%®

The differentiation in the Union between the ins and the outs does not cast its shadow
only on the external dimension of the EU.8° The countries of the euro area, the most
exposed to crisis contagion due to a greater integration of their financial markets, created
intervention mechanisms and signed international treaties that do not involve countries
outside the euro area (except on a voluntary basis).® The Eurogroup and the Euro Sum-
mit®! became the specific institutional dimension of the eurozone and the place to dis-
cuss bilateral loans and control tools, such as the Troika.%?

87 | Bini Smaghi, ‘Powerless Europe: Why is the Euro Area Still a Political Dwarf? (2006) International Fi-
nance 16: “[t]he real obstacle to stronger [euro area] representation does not reside in the aversion of its
citizens but rather in its national institutions and policy makers' reluctance to leave their seats at the table [...]".

88 § Cafaro, The Evolving Economic Constitution of the European Union: Eulogy to Stability?' in G Grigoire
and X Miny (eds), The Idea of Economic Constitution in Europe, Genealogy and Overview (Brill 2022) 505.

89V Bene§ and M Braun, ‘An Ever-Closer Eurozone and Its Consequences for Differentiated Integration in
Europe’in S Blockmans (ed.), Differentiated Integration in the EU: From the Inside Looking Out (CEPS 2014) 12-19.

90 Treaty on Stability, Coordination and Governance [2012].

91 The Euro Summit was mentioned for the first time by the Treaty on Stability, Coordination and Gov-
ernance signed in 2012, whose art. 12 states that “1. The Heads of State or Government of the Contracting
Parties whose currency is the euro shall meet informally in Euro Summit meetings, together with the Pres-
ident of the European Commission. The President of the European Central Bank shall be invited to take
part in such meetings. The President of the Euro Summit shall be appointed by the Heads of State or Gov-
ernment of the Contracting Parties whose currency is the euro by simple majority at the same time as the
European Council elects its President and for the same term of office. 2. Euro Summit meetings shall take
place when necessary, and at least twice a year, to discuss questions relating to the specific responsibilities
which the Contracting Parties whose currency is the euro share with regard to the single currency, other
issues concerning the governance of the euro area and the rules that apply to it, and strategic orientations
for the conduct of economic policies to increase convergence in the euro area”.

92 The term “troika” has been used, especially in the media, to refer to the group formed by the Euro-
pean Commission, the European Central Bank and the International Monetary Fund in the context of the
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Not surprisingly, several recent official documents - such as the Five Presidents’ Re-
port, the Bresso-Brok Report on improving the functioning of the European Union build-
ing on the potential of the Lisbon Treaty, 3 the Verhofstadt Report on possible evolutions
of and adjustments to the current institutional set-up of the European Union,%* the Pro-
tocol of Frankfurt: a new treaty for the eurozone, presented by Andrew Duff in 2016,°> as
well as many think tanks’ and academics’ contributions® - all point up the need to
strengthen the institutional dimension of the euro area, which would result in the open-
ing of new solutions to its external representation. The proposal by the European Com-
mission for an EU Finance minister on December 2017%7 was a move in the same direc-
tion and likely to add complexity to the unresolved dispute about the external represen-
tation of the eurozone, until now governed by keywords such as “practical” and “prag-
matic”.

Until then, the external projection of the eurozone will still be weak in monetary and
financial international relations and not commensurate with its economic weight and
with the position of the euro as the second international currency after the US dollar.%®
The weakness of the external projection of the euro area is particularly evident in the
IMF, where EU countries are overrepresented in the Executive Board, with one-third of
Executive Directors and a high voting share (more than 30 per cent), but the EU is less
influential than the US, which have half the EU’'s quota of voting rights.®® This explains

“bailouts” of Cyprus, Greece, Ireland and Portugal. The origin of this informal gathering can be traced back
to the Greek loan package in May 2010.

93 Procedure 2014/2249(INI) of the European Parliament of 16 February 2017 Improving the Function-
ing of the European Union building on the Potential of the Lisbon Treaty.

94 Procedure 2014/2248(INI) of the European Parliament of 16 February 2017 on Possible Evolutions
and Adjustments of the Current Institutional set up of the European Union.

9 A Duff, ‘The Protocol of Frankfurt: A New Treaty for the Eurozone' (EPC Discussion Paper 2016).

% See, among others, the manifestos by the Glienicke Group (October 2013), by the Groupe Eiffel (Feb-
ruary 2014), and Le Monde, Manifeste pour une Union Politique de I'Euro www.lemonde.fr; B Lechat, ‘For a Polit-
ical Community for the Euro’ (1 May 2014) Green European Journal www.greeneuropeanjournal.eu.

97 See the Communication COM(2017) 823 final from the Commission to the European Parliament, the
European Council, the Council and the European Central Bank ‘A European Minister of Economy and Fi-
nance’, spelling out the possible functions of a European Minister of Economy and Finance who could serve
as Vice-President of the Commission and chair the Eurogroup, as itis possible under the current EU Treaties
by bringing together existing responsibilities.

% M Lépez-Escudero, ‘New Perspectives on EU-IMF Relations’ cit. 471-498; R Smits, ‘International Rep-
resentation of Europe in the Area of Economic and Monetary Union: Legal Issues and Practice in the First
Ten Years of the Euro’ (2009) European Banking and Financial Law Journal 297-333.

9 See S Cafaro, Il governo delle organizzazioni di Bretton Woods cit.; M Lopez-Escudero, ‘New Perspec-
tives on EU-IMF Relations' cit. 475 and footnote 16: “The clearest way to explain this contradiction is to use
power index analysis, which political scientists use to measure the power of an institution’s member by
taking into account not only its voting share but also its real possibilities to influence the final outcome of
the voting process. Applying the Banzhaf Index, the Coleman’s Power Index, and the Shapley and Shubik
Index, some economists have analysed the voting power of the EU and the Eurozone in the IMF. These


https://www.lemonde.fr/idees/article/2014/02/16/manifeste-pour-une-union-politique-de-l-euro_4366865_3232.html
http://www.greeneuropeanjournal.eu/
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why the euro area representation in the IMF is the only object of the 2015 Commission’s
proposal and why it is considered a priority. The evolving balance in the global economy,
and the ongoing inevitable decline of Europe due to the growth of other areas, speak
volumes in favour of a consolidation of the European external representation aimed at
having a stronger voice.

VII. CONCLUDING REMARKS: THE ECB AND OTHER ACTORS

The role played by the ECB in the external relations of the eurozone can be considered
significant in various ways, despite being vicarious in several international fora, such as
the IMF and the OECD, due to a lack of clear political representation. The role of the ECB
can be regarded as a supporting one, insofar as external representation revolves around
the tasks and objectives of the ESCB, or as an exclusive one (that is representing the ESCB)
when the international activity falls entirely within the remit of the ECB.

Arts 219 and 138 TFEU prefigure the first hypothesis: the ECB is involved in the pro-
cedures, may possibly be delegated by the Council of the Union, but it is not the principal
or the only actor.

In the absence of decisions taken based on art. 138 TFEU, practical arrangements for
the external representation of the euro area within the IMF, G7, G20 and OECD also fall into
the same category. Indeed, it can be observed how the ECB - despite having a defined sta-
tus as an observer in the IMF - is part of a larger delegation representing the Union.

On the other hand, the activities carried out in several fora for cooperation among
central banks - such as the BIS - or those for transnational technical collaboration among
homologue national authorities - such as the FSB - fall into the category provided for in
art. 6 ESCB Statute in which the ECB acts jure proprio. It includes the so-called technical
cooperation and the ESCB cooperation projects with the central banks of third countries.

The fact that such activities are currently being carried out also by national central
banks within the ESCB does not prove the ECB incompetent.'® Moreover, if any conflict
of competence had existed, the ECB Governing Council - where governors of national
central banks sit - would not have carried out so many international activities so far. On
the contrary, it seems that the ESCB Statute is not fully applied, and the ECB's competence
is not fully exercised. The fact that art. 23 ESCB Statute entrusts this task to both the ECB
and the national central banks must be read in connection with the wider provisions in
art. 6 ESCB Statute: in the field of international cooperation involving the tasks entrusted

analyses show that the US has more real voting power in the current IMF decision-making process than its
voting share would suggest”.

100 The competence of the ESCB and the attention dedicated by its staff to these activities seem further
proved by the analysis, evaluation, and feedback that can be found on the ECB website. See the two docu-
ments: European Central Bank, International Central Bank Cooperation cit., and European Central Bank, Ap-
proaches to evaluating the international cooperation activities of the European System of Central Banks cit.
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to the ESCB, the ECB shall decide how the ESCB shall be represented. Therefore, the na-
tional central banks may well conduct bilateral cooperation with the national central
banks of third countries, but still within a delegation of competence or an authorization
by the ECB. The silence on the point by the ECB Governing Council may be considered
some tacit acquiescence that can always be retracted.

The fact that such an activity is often carried out “on demand” and reflects historical
ties is not an obstacle per se, as it has not been an obstacle for the Union to renegotiate
previous monetary agreements with third countries which had significant ties with single
Member States. Nothing would prevent such privileged relationships from being main-
tained under a "European umbrella" in the form of authorisation or delegation.

A specific exception could be found in the area of development cooperation which, ac-
cording to the general rules of European Union law, is a parallel competence that both the
Member States and the Union have. When national central banks act with a national man-
date for this area, they can still be considered national bodies acting in a national capacity.
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ABSTRACT: The promised European future for the Western Balkans still seems to be distant and un-
certain, in spite of the many geo-strategic, political, economic and security arguments in favour of
completing the process of unification. On the one side, the European integration process through
economic and political reforms should lead these countries to become EU members and set high
expectations of what the prospects of membership should deliver in the region. On the other hand,
the countries are still far from ready for membership while the EU political commitment is not ac-
companied by more tangible action which questions the credibility of enlargement policy. Over the
recent years, there is a growing need for a renewed narrative to revive and sustain the incentives
for the states of the Western Balkans to continue their European integration journey and overcome
an apparent impasse over accession prospects. The main argument of this Article is whether the EU
accession process with regard to the Western Balkans can be reinforced in a manner of a merit-
based process that offers a credible goal by granting access to the EU single market as an interim
accession goal that inspires real change, while reducing the sense that further EU enlargement is
risky endeavour. In order to provide a relevant conclusion, the Article reviews the economic effects
of previous rounds of enlargements and the relevant instruments employed towards the Western
Balkans, to examine the plausible limitations and prospects.

KEYWORDS: enlargement policy - Western Balkans - EU credibility - single market - economic integra-
tion - Europeanisation.

I. INTRODUCTION

EU enlargement policy means completing the idea of a united Europe whereby Western
Balkans is its indispensable part and this link goes beyond geographic proximity. At the

*PhD Candidate, Ss. Cyril and Methodius University in Skopje, lea.ognjanoska@gmail.com.

EUROPEAN PAPERS www.europeanpapers.eu ISSN 2499-8249
VoOL. 7, 2022, NO 2, PP. 833-855 doi: 10.15166/2499-8249/600
(CC BY-NC-ND 4.0)

©@OESO


http://www.europeanpapers.eu/
https://search.datacite.org/works?query=www.europeanpapers.eu
https://www.europeanpapers.eu/en/content/e-journal/EP_eJ_2022_2
https://search.datacite.org/works/10.15166/2499-8249/600
https://creativecommons.org/licenses/by-nc-nd/4.0/
https://creativecommons.org/licenses/by-nc-nd/4.0/
mailto:lea.ognjanoska@gmail.com

834 Leposava Ognjanoska

Thessaloniki Summitin June 2003, EU leaders declared the unambiguous support for the
European perspective of the Western Balkans states, stating that “the future of the Bal-
kans is in the European Union”," while the term “European perspective” meant member-
ship and full inclusion in the EU institutional and political structure.? The promised Euro-
pean perspective became a reality only with regard to Croatia as the last country to join
the EU in 2013 - one decade after it applied in 2003, more concretely it became an official
candidate one year later in 2004, then started the accession negotiations another year
later in 2005 and concluded six years later in 2011. In 2014, the EU path for the Western
Balkans faced a major turning point when the EU enlargement stalemate was openly de-
clared by the European Commission,3 as one of many signals and indications of reduced
credibility of the promise in the EU’s conditionality.

On the other side, North Macedonia applied for accession in 2004 and became an
official candidate within one year in 2005, but 17 years later it has not yet opened the
accession negotiations although there is an official decision in that regard by the Council
of the EU,* endorsed by the European Council in March 2020. Albania which has been a
candidate country since 2014 is also covered by this decision that has yet to be opera-
tionalized. Among the countries that have already opened accession negotiations, Mon-
tenegro has already been negotiating for more than nine years as it started in June 2012,
that is four years after the accession application from 2008 (already longer than Croatia),
while Serbia applied for accession in 2009 and started five years later, in 2014. In the case
of Montenegro, by June 2020 all 33 screened chapters have been opened, three of which
are provisionally closed. With regard to Serbia as of October 2020, 18 out of 35 chapters
have been opened, two of which are provisionally closed. Kosovo and Bosnia and Herze-
govina are still considered as potential candidate countries.

Hence, it was no surprise that the Commission’s 2021 Enlargement Package> stressed
the issue with the EU credibility, although the Enlargement Methodology revised in 2020
aimed at further strengthening the accession process by making it more credible in the first
place, as well as more predictable, more dynamic and subject to stronger political steering.®
On the contrary, the accession process is not delivering and the EU transformative power
as a basis for its role as a global actor is fading. Along with the well-known attitude that

" European Council Presidency Conclusions of 19 and 20 June 2003.

2 Communication COM(2003) 285 final from the Commission of 21 May 2003 on The Western Balkans
and European Integration.

3 European Commission, Press Release - The Juncker Commission: A Strong and Experienced Team Stand-
ing for Change (Press Release) ec.europa.eu.

4 Council of the European Union, General Affairs Council Conclusions of 25 March 2020 on Enlarge-
ment and Stabilisation and Association Process - Albania and the Republic of North Macedonia.

5 Communication COM(2021) 644 final from the Commission of 19 October 2021 on EU Enlargement
Policy.

6 Communication COM(2020) 57 final from the Commission of 5 February 2020 on Enhancing the Ac-
cession Process - A Credible EU Perspective for the Western Balkans.
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further enlargement to the Balkans seems to be an undesirable development for a large
part of EU citizens, the reputation and attractiveness of the EU in the Western Balkans has
suffered as well. According to the Balkan Barometer results, 56 per centin 2018 and 59 per
cent in 2019 are endorsing accession while in 2021 a subtle increase is noted with 62 per
cent, but every year, the EU integration expectations in the Western Balkans dissipate no-
tably, with only one-fourth of respondents remaining optimistic about the EU accession by
2025.7 For the Western Balkans' citizens, EU membership is still perceived as embodiment
of European values and principles of democracy and rule of law, but the economic pros-
perity remains the most important association with the EU membership that exceeds the
improved democratic standard as desired benefit.® The Copenhagen criteria, also known
as accession criteria, contain both political and economic conditions that should be fulfilled
in order to obtain EU membership and there is clear linkage between both. Democracy and
the rule of law cannot make lasting inroads into the enduring poverty in the Western Bal-
kans, thus the EU must offer a realistic plan to tackle the lack of economic growth and social
progress in the region in the context of the Europeanisation process.® Estimation by the
World Bank indicates that at current growth rates, it would take about six decades for av-
erage per capita Western Balkan income to converge with the EU average.'®

GDP per capita in PPS 2020
EU-WB

0 20 40 60 80 100 120
EU average MK ME RS AL BA
100 38 46 43 31 33

FIGURE 1. GDP per capita in Purchasing Power Standard (PPS) 2020, WB countries compared to EU =
100. Source: Eurostat' (Data for Kosovo N/A).

7 Regional Cooperation Council, Balkan Barometer 2021 Public Opinion Analytical Report rcc.int 44.

8 Ibid. 45-46.

9 M Bonomi and D Relji¢, The EU and the Western Balkans: So Near and Yet So Far - Why the Region
Needs Fast-Track Socio-Economic Convergence with the EU' (SWP Comments 53/2017) 1.

0 Ibid. 3.

" The volume index of GDP per capita in PPS is expressed in relation to the European Union average
set to equal 100. If the index of a country is higher than 100, this country's level of GDP per head is higher
than the EU average and vice versa.
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The latest available data for 2020 showed that Western Balkans countries ranged be-
tween 31 per cent (in Albania) to 46 per cent (in Montenegro) of the average level of GDP
per capita at PPS in the EU that is much lower compared to the range of the three countries
that last joined the EU which is from 55 per cent (in Bulgaria), 64 per cent Croatia and 72
per cent in Romania. The level of real convergence of the Western Balkans in 2020 is only
comparable to the convergence of Bulgaria and Romania after the entrance in the EU (35
per cent for Romania and 37 per cent for Bulgaria) in 2005.7% Afterwards, both countries
intensified their real convergence to the EU average, which is in line with the arguments
that the EU entrance provides additional support to the growth and convergence, consid-
ering the benefits of the economic union as well as positive perceptions of the investors
about the countries’ prospects.’® In October 2020, the European Commission adopted a
comprehensive Economic and Investment Plan for the Western Balkans that also offers a
path for a successful regional economic integration to help accelerate convergence with the
EU and close the development gap between our regions, ultimately speeding up the pro-
cess of EU integration.' This instrument is a recognition by the EU that it needs to do more
than use political conditionality if it is to maintain traction with the Western Balkan enlarge-
ment process and can foster the single market demand for strong economies.

The single market project is at the heart of the European project, which according to
the neofunctionalists created pressure for integration in other areas (spillover effect) so that
this complex process imposed the deepening of the degree and scope of integration that
goes beyond the economic and even political union. The concept of a “common market” of
1958 was central in the Treaty of Rome, > which founded the European Economic Commu-
nity (EEC) whereby art. 3 agreed: i) the elimination, as between Member States, of customs
duties and of quantitative restrictions on the import and export of goods, and of all other
measures having equivalent effect; ij) the establishment of a common customs tariff and of
a common commercial policy towards third countries; jij) the abolition, as between member
states, of obstacles to freedom of movement for persons, services and capital. However,
the freedom of trade in goods and services and the freedom of establishment were still
limited due to continuing anti-competitive practices that led the EEC to consider a more
thorough approach to the objective of removing trade barriers: the internal market, defined

12 A Krstevska, ‘Real Convergence of Western Balkan Countries to European Union in view of Macroe-
conomic Policy Mix’ (2018) Journal of Central Banking Theory and Practice 187, 190.

13 A Krstevska, ‘Real Convergence of Western Balkan Countries to European Union in view of Macroe-
conomic Policy Mix’ cit. ibid.

4 European Commission, Western Balkans: An Economic and Investment Plan to Support the Economic
Recovery and Convergence (Press Release) ec.europa.eu.

5> The common market, the Treaty of Rome’s main objective, was achieved through the 1968 customs
union, the abolition of quotas, the free movement of citizens and workers, and a degree of tax harmonisa-
tion with the general introduction of value-added tax (VAT) in 1970. However, the freedom of trade in goods
and services and the freedom of establishment were still limited due to continuing anti-competitive prac-
tices imposed by public authorities.
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by the Single European Act of 1986 as “an area without internal frontiers in which the free
movement of goods, persons, services and capital is ensured”.

Along with this, one of the most significant contributions of the still ongoing single
market project to the European integration may, in the long term, be that it jolted the
Community out of the Euro-pessimism of the 1970s and early 1980s.® It is without prej-
udice that the EU was explicitly established not just to be a community based on the
common interests of its Member States, but also a community of values, reflected in the
way in which integration progresses.'” However, it was the creation of market legislation
that imposed some non-market values'® that are today contained in art. 2 TEU, or in the
words of the 1950 Schuman Declaration - the economic integration of the Member States
would then lead to their mutual solidarity. This way, the market has not only strongly
contributed to increasing living standards in the EU, but it has also become a key pillar of
tangible EU integration. The level of marketintegration has evolved significantly over time
and EU is still committed on deepening the EU single market and reaching its full poten-
tial.’® Both in the EU%° and in the Western Balkans,?' free movement is perceived as the
main EU achievement and membership benefit.

Given this context, the main argument of this Article is whether the EU accession pro-
cess with regard to the Western Balkans can be reinforced in a manner of a merit-based
process by granting access to the EU single market as an interim accession goal that in-
spires real change, while reducing the sense that further EU enlargement is risky en-
deavor. In order to produce a relevant conclusion, first, the process of market integration
within the previous rounds of enlargement will be reviewed in order to assess the effects.
Second, the Article proceeds with analyses on the economic integration between the EU
and the Western Balkans in the framework of the existing instruments. The third part will
explore the proposal for reinforcing the EU Enlargement policy through single market
access as a credible goal, perspectives of this concept and expected outcomes.

1. EXPANDING THE SINGLE MARKET WITH(OUT) THE EU ENLARGEMENT

Single market is the cornerstone of the economic interest of enlargement and this issue
has been reflected in the accession process. The establishment of the single market gave
the EU an important tool to align third countries to its rules and values, often through

6 P Craig and G de Burca, EU Law: Text, Cases and Materials (5th edition OUP 2011) 609.

7.C Closa, D Kochenov and JH Weiler, ‘Reinforcing Rule of Law Oversight in the European Union’ (EUI
Working Paper RSCAS 2014/25) 2.

8 B de Witte, ‘Non-Market Values in Internal Market Legislation’ in NN Shuibhne (ed), Regulating the
Internal Market (Edward Elgar Publishing 2006) 61, 75.

19 European Council Conclusions of 21-22 March 2019.

20 European Commission, Spring 2019 Standard Eurobarometer: Europeans Upbeat About the State of the
European Union - Best Results in 5 Years (Press Release) ec.europa.eu.

21 BiEPAG, Public Opinion Poll in the Western Balkans on the EU Integration (8 November 2021) biepag.eu.
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conditionality in exchange for market access.?? Externalization of the internal market was
declared at the Hannover European Council in June 1988 when it was decided that “the
internal market should not close in on itself” but “be open to third countries” and “seek
to preserve the balance of advantages accorded, while respecting the unity and the iden-
tity of the internal market”.?3 Through the European Economic Agreement (EEA) and in-
creasingly through the European neighbourhood policy the rules and standards of the
single market stretch beyond the borders of the EU.?* The export of internal market
norms has become most extensive in the enlargement process whereby for many candi-
date countries (partial) participation in the single market was considered a reward for
reforms and an intermediate step in the preparation for full membership.

11.1. EEA CONTRIBUTION

Close economic integration without decision-making powers as the second best to mem-
bership itself, has already been promoted within the EEA signed on 2 May 1992.2> The
aim of the EEA Agreement, as laid down in art.1, is to: "promote a continuous and bal-
anced strengthening of trade and economic relations between the Contracting Parties
with equal conditions of competition, and the respect of the same rules, with a view to
creating a homogeneous European Economic Area".

Basically, the EEA accession of the candidates was just a matter of extending the in-
ternal market, having in mind that it comprises the establishment of an internal market
between the EU Member States and three countries of the European Free Trade Associ-
ation (EFTA) - Iceland, Liechtenstein and Norway, excluding Switzerland. The acceding
countries have to apply to become members of the EEA arrangement which nevertheless
means that everything that has been agreed with the candidates during the negotiations
will concern the three EEA-EFTA states as well, as far as EEA related matters are con-
cerned.?® The EEA Agreement entails the elimination of (mainly technical) barriers for the
free movement of goods, services, capital and persons that constitutes the “four free-
doms” through which the single market is extended. In addition to rules concerning the
so-called four freedoms, the Agreement entails application of competition rules and also
covers so-called “flanking and horizontal policies”, with the intention of strengthening the
internal market. These additional fields of cooperation include social policy, consumer
protection, environment, education, research and development, statistics, tourism, small

22 F Schimmelfennig and U Sedelmeier, ‘Governance by Conditionality: EU Rule Transfer to the Candi-
date Countries of Central and Eastern Europe’ (2004) Journal of European Public Policy 661.

23 European Council Conclusions of the Presidency of the Hanover European Council of 27-28 June 1988.

24 Communication COM(2007) 60 final from the Commission of 21 February 2007 on A Single Market
for Citizens - Interim report to the 2007 Spring European Council.

2> European Parliament, Briefing n. 32 on The European Economic Area (EEA) and the Enlargement of the
European Union europarl.europa.eu.

26 Ibid.
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and medium-sized enterprises, culture, information, and audio-visual services. Coopera-
tion between the European Community and the EEA-EFTA states outside the four free-
doms is covered by Protocol 31 of the EEA Agreement.

Generally speaking, the provisions of the EEA Agreement constitute a re-transcription
of those concerning the four freedoms as laid down in the EU founding treaties and one
of the special features of the EEA Agreement is that it is continuously updated by adding
new EU legislation.?” The institutional framework under the EEA also resembles the EU
structure, consisting of EEA Joint Committee which is the body responsible for the day-
to-day management, made up of ambassadors of the EEA-EFTA states and representa-
tives of the EU Member States and the European Commission; EEA Council as the highest
political body, which consists of ministers from each of the participating states as well as
representatives of the Commission, whose meetings take place at least twice a year and
decisions are taken by consensus; EEA Joint Parliamentary Committee (JPC), comprising
Members of the European Parliament (MPs) as well as MPs from the EEA-EFTA states,
provides democratic supervision and power to pass formal resolutions on EEA matter;
while the judicial control with regard to the implementation, application and interpreta-
tion of the EEA rules as well as dispute settlement is provided by the Court of Justice of
the EU together with EFTA Surveillance Authority and the EFTA Court which carry out the
surveillance and enforcement on the EFTA side.?® The principles of primacy and direct
effect of EEA law apply and in order to secure a uniform interpretation of EEA rules, the
EEA Joint Committee reviews the development of the case law of the European Court of
Justice and the EFTA Court. In terms of institutionalization, the EEA offers the closest in-
ternal market association as a far-reaching association agreement which extends the in-
ternal market and the acquis communautaire to the EFTA countries.?® Therefore, the EEA
represents a comprehensive “policy integration” into the internal market but with limited
participation in the decision-making process in a way that the EEA legislation mirrors the
acquis but EEA-EFTA side lacks a real right of co-decision.

To explain the context of EEA, it is worth mentioning that the ability of the EU to enlarge
and the euro-scepticism were present also in the previous rounds of enlargement. On 14
July 1989, Austria submitted its application for accession, which was followed by Sweden
on 1 July 1991 and then Finland on 18 March 1992. However, because of the focus on deep-
ening European integration, and in the hope of completing the single market on time, the

27 Ibid.

28 This two-pillar system of surveillance and judicial control was endorsed by the CJEU in Opinion 1/92
EFTA Agreement ECLI:EU:C:1992:189. It was later reaffirmed in the judgment of the General Court of the
European Union in the Opel Austria case. See case T-115/94 Opel Austria GmbH v Council of the European
Union ECLI:EU:T:1997:3 para. 108.

29 S Gstohl, ‘Political Dimensions of an Externalisation of the EU's Internal Market' (EU Diplomacy Pa-
pers 3/2007) 9.
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European Community back then put widening on hold.3° Instead, the (Delors) Commission
proposed a new dimension to the relationship - EEA, which provided access to the single
market but excluded involvement in any decision-making. Participating countries became
members of the Single Market on 1 January 1994 while Austria, Finland and Sweden ac-
ceded to the EU a year later - on 1 January 1995, only 23 months after EU membership
negotiations had started in February 1993. Only through the EEA membership such a quick
accession to the EU was possible - the EEA process instigated the adoption of the acquis
communautaire that covered: the free movement of goods, persons, capital and services;
harmonised Community rules and standards on fair competition and taxation; common
policies such as the Common Agricultural Policy, the Customs Union, and Development and
Regional Policies; the Economic and Monetary Union; and the new Maastricht elements,
the Common Foreign and Security Policy, Cooperation in the fields of Justice and Home
Affairs, and Citizenship of the Union.3' The export of the broad and deep Union acquis was
a condition of market access in the context of a fully reciprocal free trade agreement. By all
this, the EU institutions on the other side were then adjusted so as to accommodate the
three new Member States because adopting all the legislation, setting up all the institutions
and implementing all the policies required for membership of the single market meant that
the countries have already made the largest part of the reforms necessary to become an
EU member. In the case of Sweden and Finland, the EEA Agreement and process leading
up to it, was “a stepping-stone towards full membership of the EU"3? that “greatly facilitated
and accelerated the process”.3? In terms of Austria, the country had made it clear from the
beginning of the EEA process that it was perceived not as an alternative to the EU member-
ship but merely as a transitional arrangement.34

However, one must take into consideration that European integration process in that
period was mostly focused on the economic aspect and completing the single market on
the one side, while on the other side the applicant countries were considered as “Euro-
pean States” in political terms. The EEA process was envisaged as an “easy” exercise be-
tween partners that knew each other from the many years of the cooperation and share
the same basic economic and political systems.3> As highly ambitious experiment in
achieving a high level of economic integration without institutional integration, the EEA

30 E Whitfield, The 1995 Enlargement of the European Union: The Accession of Finland and Sweden’
(2015) European Parliamentary Research Service 16.

31 Ibid. 23.

32See A Olander, ‘What We Learned From the EEA Negotiations' in Marius Vahl (ed), European Economic
Area 1994-2009 (EFTA Commemorative Publication 2009) 30.

33 See V Sundback, ‘The EEA Negotiations: Bumpy Road, Worth Travelling’ in Marius Vahl (ed), European
Economic Area 1994-2009 cit. 30.

34 S Gstohl, ‘EFTA and the European Economic Area or the Politics of Frustration’ (1994) Cooperation
and Conflict 333, 353.

35> A Michalski and H Wallace, The European Community: The Challenge of Enlargement (Royal Institute of
International Affairs 1992).



Reinforcing the EU Enlargement Policy Towards Western Balkans 841

was at one stage seen as a possible answer to the urgent questions the Union was facing
concerning the structure and priorities of its relations, especially in the light of the emer-
gent democracies of Central and Eastern Europe following the collapse of the Soviet Un-
ion.3® Nevertheless, accession of Austria, Finland and Sweden proved that the level of
economic integration within the EEA inevitably imposed a need for political integration
since it is hard to decouple the economic from political integration and is important to
adequately match the substance and institutional structure.?”

11.2. CEECS TRANSFORMATIVE EXPERTENCE

In the case of the EU accession of the Central and Eastern European states (CEECs), integra-
tion process also included transformation both politically and economically. Their eco-
nomic and political state of play was not suitable and much diverse to allow direct transpo-
sition of the EEA concept. Hence, the EU recognized the need to provide an institutional set
up while postponing full (economic) integration, introducing the Copenhagen criteria on the
basis of which the enlargement policy on the concept of conditionality was established. The
economic Copenhagen/accession criterion requires functioning market economy and ca-
pacity to cope with competition and market forces which, with regard to the CEECs, meant
to transform the centrally planned economies into functioning market economies and ca-
pacity to compete with the European single market. In that context, three main areas of
reforms have been identified, namely macroeconomic stabilisation, real adjustment at the
microeconomic level and creation of an institutional framework.38 The Europe Agreements
were initiated in the early 1990s to provide a framework for the gradual economic (and
political) integration of the CEECs aiming for full EU membership in the long run, thus the
basic objective of these agreements was namely to give incentives for economic reforms in
CEECs through reductions in trade barriers, co-operation in the economic, financial, tech-
nical and cultural fields, and as a forum for political dialogue.?®

Europe Interim/Free Europe
Agreements Trade Agreements Application Opmlon' of the Start (?f Accession
. Agreements came into Commission | Negotiations
signed ;
into force force
HU 16.12.1991 01.03.1992 01.02.1994 | 31.03.1994 16.07.1997 30.03.1998 | 01.05.2004
PL 16.12.1991 01.03.1992 01.02.1994 | 05.04.1994 16.07.1997 30.03.1998 | 01.05.2004
cz 04.10.1993 01.03.1992 01.02.1994 | 17.01.1996 16.07.1997 30.03.1998 | 01.05.2004

36 M Cremona, ‘External Relations and External Competence of the European Union’in P Craig and G
de Burca (eds), The Evolution of EU Law (2nd edition OUP 2011) 237.

37'S Gstohl, ‘EFTA and the European Economic Area or the Politics of Frustration’ cit. 360.

38 H Siebert, The New Economic Landscape in Europe (Blackwell 1991).

39 D Piazolo, ‘EU Integration of Transition Countries: Overlap of Requisites and the Remaining Tasks'
(2000) Intereconomics Review of European Economic Policy 264, 267-268.
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Europe Interim/Free Europe
Trade Agreements N Opinion of the Start of ;
Agreements g X Application P - L Accession
. Agreements came into Commission | Negotiations
signed ;
into force force

Sl 01.06.1996 01.01.1997 01.02.1999 | 10.06.1995 16.07.1997 30.03.1998 | 01.05.2004

EE 12.06.1995 01.01.1995 01.02.1998 | 24.11.1995 16.07.1997 30.03.1998 | 01.05.2004

Lv 12.06.1995 01.01.1995 | 01.02.1998 | 13.10.1995 13.10.1999 15.02.2000 | 01.05.2004

LT 12.06.1995 01.01.1995 | 01.02.1998 | 08.12.1995 13.10.1999 15.02.2000 | 01.05.2004

SK 04.10.1993 01.03.1992 01.02.1995 | 22.06.1996 13.10.1999 15.02.2000 | 01.05.2004

BG 01.02.1993 01.05.1993 01.02.1995 | 14.12.1995 13.10.1999 15.02.2000 | 01.01.2007

RO 08.03.1993 31.12.1993 01.02.1995 | 22.06.1995 13.10.1999 15.02.2000 | 01.01.2007

TABLE 1. Overview of the CEECs accession to the EU in relation with the instruments used. Source:
Eurostat.

The Europe Agreements together with the Interim Agreements, signed in order to
bridge the period for entering into force, are characterized by asymmetry with the CEECs
reducing trade barriers more slowly than the EU.%° The CEECs were allowed to keep tariffs
for a restricted list of manufactured products from the EU when the Interim or Free Trade
Agreements entered into force, but had to gradually reduce these tariffs according to a
preset timetable and by January 2000, virtually all industrial exports from the EU to the
CEECs were duty-free. The Agreements also contain specific arrangements for sensitive
industries and established gradual liberalization for farm products, processed farm
goods and fisheries for trade between the EU and the CEECs, with January 2002 sched-
uled as the date when all tariffs and quantitative restrictions have to be eliminated. The
process of European economic integration was supported by the creation of Central Eu-
ropean Free Trade Agreement (CEFTA) in 1993 to strengthen intra-regional trade ties,
having in mind that whereas the EU and the individual CEECs reduced the bilateral trade
barriers according to the Europe Agreements, tariffs among the Eastern European coun-
tries were not affected.4’ However, accession to the internal market was a much more
important issue than the elimination of bilateral trade tariffs and the introduction of com-
mon external tariffs as in a customs union.*?

40 D Piazolo, ‘EU Integration of Transition Countries: Overlap of Requisites and the Remaining Tasks'
cit. ibid.

41 D Piazolo, ‘EU Integration of Transition Countries: Overlap of Requisites and the Remaining Tasks'
cit. ibid.

42 A Lejour, R de Mooij and R Nahuis, ‘EU Enlargement: Economic Implications for Countries and In-
dustries’ in H Berger, T Moutos and H W Sinn (eds), Managing EU Enlargement (MIT Press 2004) 217-255.
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The Europe Agreements were signed with the intention of full EU membership for
the CEECs and their effects should be analyzed mainly in the context of the gradual con-
sequences of full EU membership. Reorientation of the Europe Agreements from the aim
of association to that of accession was achieved also with the Accession Partnerships that
set out the single framework for each country, reaching all areas of the EC and EU acquis.
There is no doubt that the horizontal provisions on the approximation of laws should be
regarded as a core of the Europe Agreements, by the horizontal provision contained in
the relevant chapters on approximation (/lex generalis) and with the vertical rules scattered
in the various provisions of the agreements (lex specialis).** The EU basic freedoms as
acquis communautaire items, especially the ones regulating “free and fair” competition
within the Union have determined the model of CEECs’ economic development, assuming
that CEECs can grow and develop through their transformation which means even with-
out any traditional active trade or industrial policy.* Some elements of this “integrative
model of CEEC development” were put into practice well ahead of EU accession. Trade
liberalization and the prospect of EU accession, together with the geographical proximity
of some of these candidate states to the present EU Member States,*> have led to a con-
siderable intensification of trade integration with the EU - imports from and exports to
the EU on average account for around two-thirds of the candidate countries’ total imports
and exports. The solemn imperative to guarantee the unobstructed freedom of move-
ment of goods within the enlarging Union was not a great difficulty to the CEECs while
negotiating the EU accession agreements and neither was it too much of a problem to
safeguard the freedom of capital movements, while on the other side, it was far more
difficult for the Member States to accept free movement of the CEEC nationals within the
enlarged EU.%¢ To address these concerns, the EU introduced preventive and remedial
mechanisms in a form of safeguard clauses which empower the Commission to sanction
non-compliance and lack of sufficient progress that could cause a serious breach to the
functioning of the internal market.#” In addition, the existence of transitional arrange-
ments with regard to the free movement of workers in both the 2003 and 2005 Treaties

43 A Lazowski, ‘Approximation of Laws' in A Ott and K Inglis (eds), Handbook on Europe Enlargement: A
Commentary on the Process of Enlargement (TMC Asser Press 2002) 631-638.

44 L Podkaminer, ‘Development Patterns of Central and East European Countries (in the course of
transition and following EU accession)’ (Vienna Institute for International Economic Studies Research Re-
ports 388/2013) 26-27.

45 Speech by Prof H Remsperger, ‘Enlargement of the European Union and European and Monetary
Union: Maastricht meets Copenhagen’ (2001) Bank for International Settlements bis.org.

46| Podkaminer, ‘Development Patterns of Central and East European Countries' cit. 26-27.

47 Art. 38 of the Treaty between the Member States of the European Union and the Czech Republic,
the Republic of Estonia, the Republic of Cyprus, the Republic of Latvia, the Republic of Lithuania, the Re-
public of Hungary, the Republic of Malta, the Republic of Poland, the Republic of Slovenia, the Slovak Re-
public, concerning the accession of the Czech Republic, the Republic of Estonia, the Republic of Cyprus, the
Republic of Latvia, the Republic of Lithuania, the Republic of Hungary, the Republic of Malta, the Republic
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of Accession along with the last one from 2012, meant that in the area of free movement
the accession became a process staged over a number of phases.

1999 | 2007 1;:;2%37 2009 | 2011 | 2013 | 2015 | 2017 | 2019 | 2020
Estonia 4 68 26 65 72 77 77 80 84 86
Lithuania 39 60 21 57 67 74 75 79 83 87
Latvia 36 55 19 53 58 63 65 67 69 72
Slovakia 51 67 16 72 76 78 78 71 70 71
Romania 26 42 16 52 52 55 57 64 69 72
Czech Rep. 70 80 10 87 84 86 89 91 92 94
Bulgaria 27 37 10 44 46 46 48 50 53 55
Hungary 53 63 10 65 67 68 70 69 73 74
Slovenia 81 89 8 86 84 83 83 86 89 89
Poland 49 53 4 60 66 67 69 70 73 76

TABLE 2. Real GDP per capita in PPS and current account changes with regard to CEECs. Source:
Eurostat.

2006 44,4
Rank in Ease of Doing Business (World Bank)
2009 42,8
1999 60,6
Index of Economic Freedom (Heritage Foundation)
2008 66,9
1999 43
Corruption Perception Index (Transparency International)
2007 5,0

TABLE 3. Quality of institutions in CEECs.*®

of Poland, the Republic of Slovenia and the Slovak Republic to the European Union [2003]; art. 37 of the
Treaty between the Member States of the European Union and the Republic of Bulgaria and Romania,
concerning the accession of the Republic of Bulgaria and Romania to the European Union [2005].

48 See F Keereman, S Steinlein and IP Székely, ‘Five Years of an Enlarged EU. Macro-Financial Stability’
(Conference EU Enlargement - 5 Years After, Prague, 2 March, 2009) as cited in M Piatkowski, The Coming
Golden Age of New Europe’ (Central Europe Policy Analysis Report 26/2009). Note: Ease of Doing Business:
the lower, the more favorable. Index of Economic Freedom (from 0 to 100): the higher, the better; Corrup-
tion Perception Index (between 0 and 10): the higher, the less corruption.
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The presented data suggest that growth and living standards among new members
have undoubtedly increased, although this achievement is not equally sustainable every-
where. These trends occurred in the pre-accession period in the framework of the eco-
nomic transition and integration towards the single market and achieved significant con-
vergence that further increased after accession. Moreover, the process of economic in-
tegration to the EU contributed to increasing the quality of institutions which indicates a
linkage between the economic and political criteria and proves the transformative power
of the EU in the accession process (Table 3). On the other side, the effects of the enlarge-
ment on the single market were overall positive - the Commission study reviewed the
economic dimension of the 2004 enlargement, concluding that the enlarged internal
market has become, despite the increased economic divergence among its current mem-
bers, more integrated and dynamic.#® In particular, the accession of the CEECs has in-
creased the potential benefits of the internal market, by increasing the pool of consumers
but providing the companies with additional opportunities to draw on the wider range of
comparative advantages that characterize the different Member States. Many old EU
member countries made use of the possibility to delay the free movement of labour from
the new member countries, at least for a transition period, but others have benefited
from a large inflow of labour from new member countries. *° The transitional arrange-
ments resulted from political rather than market mechanisms and empirical analyses
claim that they proved to be not optimal choices, having in mind that lifting would yield
even higher gains in terms of aggregate output when compared to a prolongation due to
disproportional “loss” of skilled workers.>" Hence, enlargement contributes to a more dy-
namic and efficient internal market leading to a stronger European economy that is bet-
ter equipped to face the increasing global competition. Strength of the EU single market
has been proved in combatting the COVID-19 crisis. In its resolution of 17 April 2020, the
European Parliament stressed that the single market, as the source of European pros-
perity and well-being, is best positioned to deliver a response to the coronavirus out-
break,>? while this position was later endorsed in experts' assessments.>3 Single market
integration is the benefit of the enlargement that is most praised and least disputed, de-
spite the developments that impose concerns with regard to the European values crisis.

4% European Commission-Directorate General for Economic and Financial Affairs and the Bureau of
European Policy Advisers, ‘Enlargement, Two Years After: An Economic Evaluation’ (Occasional Paper 24/2006).

50JM Arnold and others, ‘Structural Reforms and the Benefits of the Enlarged EU Internal Market: Much
Achieved and Much to Do’ (OECD Economics Department Working Papers 694/2009) 11.

51 See A Fihel and others, ‘Free Movement of Workers and Transitional Arrangements: Lessons from
the 2004 and 2007 Enlargements’ (University of Warsaw Centre of Migration Research 2015).

52 European Parliament resolution 2020/2616(RSP) of 17 April 2020 on EU coordinated action to com-
bat the COVID-19 pandemic and its consequences.

53 G Grevi, ‘Europe’s Path to Strategic Recovery: Brace, Empower and Engage’ (EPC Discussion Paper
2020); ] Bjerkem, ‘Europe’s Hidden Weapon in Combatting COVID-19: The Single Market’ (30 April 2020)
European Policy Centre epc.eu.


https://www.epc.eu/en/Publications/Europes-hidden-weapon-in-combatting-COVID-19-The-Single-Market%7E3279e0

846 Leposava Ognjanoska

TTT. WB-EU ECONOMIC INTEGRATION AND (LIMITED) ACCESS TO THE SINGLE
MARKET

One of the main reasons behind the prosperity gap of the Western Balkans lies in the
failure of these countries over the years to be competitive, meaning they lack the appro-
priate factors and institutions needed for high levels of long-term productivity.>* The Sta-
bilisation and Association Process (SAP) launched by the EU with the aim of eventual EU
membership, seeks to address the broad issue of the European integration of the West-
ern Balkans and, within this framework, to tackle the weaknesses in economic regimes.
The process, committing a less developed partner to upgrading its institutions to Euro-
pean standards and governance on the basis of certain incentives, serves as both an an-
chor making the reforms more credible and a guide to institutional reforms.>> Based on
strong political conditionality, the SAP offers trade liberalisation, financial assistance and
new contractual relations in the form of Stabilisation and Association Agreements (SAAs),
an extensive part of which relate to internal market issues.>® Among the Western Balkans
countries, only Croatia confirmed the credibility of EU’s Stabilisation and Association Pro-
cess and that EU membership can be achieved by following the enlargement template.
The paper proceeds with analysis on the SAP prospects and limits, in order to spur better
economic convergence performance and overcome the impasse.

111.1. SAP AS A (NEW) FRAME OF ENLARGEMENT

SAAs as the main instruments of SAP process, are designed to be an incentive to acceler-
ate the restructuring of the states’ economies and to adjust to new market conditions,
while at the same time this will provide the opportunity to accelerate social and economic
development, as well as to establish and maintain permanent political and economic re-
lations with all EU Member States. In addition, various EU-funded programs of bilateral
assistance tied to the progress in convergence of respective countries economic regimes
to EU institutions and policies provide an extra incentive to implement structural reforms.
One of the most prominent dimensions is the creation of the free-trade area and harmo-
nisation of legislation in areas essential for functioning of the free-trade area and for fu-
ture participation in the EU internal market. Nevertheless, by naming these agreements
differently from those with Central-European countries the EU reaffirmed that the SAAs
do not necessarily lead to membership, as was the case with the Europe Agreements.

>4 P Sanfey, ] Milatovic and A Kresic, ‘How the Western Balkans Can Catch Up’ (European Banks for
Reconstruction and Development Working Paper 185/2016).

55 B Kaminski and M Rocha, ‘Stabilisation and Association Process in the Balkans: Integration Options
and Their Assessment’ (Policy Research Working Paper 3108/2003) 2.

%6 C Pippan, ‘The Rocky Road to Europe: The EU's Stabilisation and Association Process for the Western
Balkans and the Principle of Conditionality’ (2004) European Foreign Affairs Review 219.
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North Macedonia was the first country from the region to sign the Stabilisation and
Association Agreement in April 2001, which entered into force in April 2004.57 The text is
divided into 10 chapters, starting from general principles, political dialogue, regional coop-
eration, free movement of goods, movement of workers, establishment of businesses, ser-
vices and capital, approximation of legislation and law enforcement, justice and internal
affairs, cooperation policy, institutional and financial cooperation and general provisions.
The part of the SAA that governs the free movement of goods is the most comprehensive
and most detailed (annexes, protocols) in terms of its volume and had a direct impact on
the dynamics of the development of the economy, industry and the direction of the com-
mercial relations with the EU. The approach is asymmetric, which meant that products from
North Macedonia had immediate free access to the European market without customs du-
ties and quantitative restrictions or small and temporary restrictions with exceptions for
certain products and areas, while domestic market has been opening to EU products with
a gradual reduction of customs duties and other restrictions for a certain period of time
and, by the end of ten years, this asymmetric approach established a free trade zone.

The part of the SAA related to the free movement of workers defines terms, modali-
ties and the treatment of persons, while regarding the establishment of enterprises, it
defines the methods of the establishment and functioning of legal entities - companies,
subsidiaries and subsidiary companies in the territories of both sides. The provision of
services defines mutual obligations aimed at the further liberalisation of transport ser-
vices in the area of land, air and water transport and mutual access to markets on both
sides, while the parts of the agreement covering current payments and movement of
capital define the terms of payments and transfers on the accounts. Hence, the SAAs
provide for free trade in goods and quite liberalised conditions for investment, as well as
cooperation in labour and capital mobility, business establishment rights between SAA
signatories, and the liberalisation of trade in services. Along with free trade provisions,
the SAAs also cover competition, protection of intellectual property rights, and enhanced
cooperation in customs matters. They also include rules on public procurement, legisla-
tive “approximation” (including standardisation), and provisions for services.

One of the fundamental pillars of the SAA is art. 68, which clearly stipulates the har-
monisation of the overall existing and future national legislation with the acquis commu-
nautaire, as well as building the institutional capacity for its efficient application in parallel
with this process. This way, the SAA offered a systematised framework for the reconcili-
ation of national legislation with the EU acquis and for institutional restructuring in ac-
cordance with the EU key administrative structures. Hence, the SAAs constitute the legal
instrument for alignment to the EU acquis and limited integration into selected sectors of
the EU market. Complementary to the SAA is CEFTA 2006, the second EU instrument for
economic development of the Western Balkans region by re-establishing and building

57 Stabilisation and Association Agreement between the European Communities and their Member
States, of the one part, and the Republic of Macedonia, of the other part [2004].
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economic and trade relations among Western Balkans countries themselves. Regional
cooperation is much more emphasized with regard to the EU approach towards Western
Balkans than in the case of CEECs.>®

The existence of SAAs has had a positive impact on inward foreign direct investment
(FDI) flows and exports for the Western Balkan countries. The exports to the EU from a
country with a SAA were 70 per cent higher than would otherwise have been the case®’,
although the region's share of overall EU trade is only 1.4 per cent. This reflects the strong
reduction in trade barriers during the accession process, accompanied by other reforms
potentially improving the competitiveness of countries with SAAs in force, as well as the
scale and wealth of the EU market relative to those of individual countries. Given the free
movement of capital in the EU as well as the comparatively high level of investment pro-
tection there are some strong and positive results for FDI inflows. The SAAs provide as-
surance to foreign investors that the country is on its way to EU membership and their
implementation can be perceived by investors as a sign of strong willingness to imple-
ment all the reforms required to become an EU member.

The EU embedded the monitoring of the SAA within its monitoring and reporting sys-
tem of the EU integration process overall, which was gradually also developed and mod-
ified - following the Regional approach reports until 2001, the Stabilisation and Associa-
tion reports were issued in the period 2002-2004 and from 2005 the regular progress
report that since 2015 are titled just “reports”. Integration in the internal market is of
outmost importance for the economic development which is also part of the “Fundamen-
tal first” approach. Furthermore, new Enlargement Methodology aims at the transfor-
mation of the Western Balkans into functioning market economies able to integrate fully
into the EU’s single market, whereby the existence of a functioning market economy and
the capacity to cope with competitive pressure and market forces within the Union are
covered under the first cluster “Fundamentals” and second cluster “Internal Market”,
which consists of chapters 1 (free movement of goods), chapter 2 (freedom of movement
for workers), chapter 3 (right of establishment and freedom to provide services), chapter
4 (free movement of capital), chapter 6 (company law), chapter 7 (intellectual property
law), chapter 8 (competition policy), chapter 9 (financial services), and chapter 28 (con-
sumer and health protection).

58 A Gugu, ‘Main Features of Stabilisation and Association Agreements and the Differences with Europe
Agreements’ (2003) CEU Policy Documentation Centre pdc.ceu.edu.

59 S Weiss, ‘Pushing on a string? An Evaluation of Regional Economic Cooperation in the Western Bal-
kans' (Bertelsmann Stiftung 2020).


http://pdc.ceu.edu/archive/00002099/

Reinforcing the EU Enlargement Policy Towards Western Balkans

849

The existence of a functioning market economy The capacity to cope with co.m;')eutlve pressure and
market forces within the EU
Country . .
progress alignment progress alignment
2015 2021 2015 2021 2015 2021 2015 2021
North no some good level of | good level of some some moderately moderately
Macedonia progress 0| progress 2| preparation 4 | preparation 4 |progress 2|progress 2| prepared 3 prepared 3
some some moderately moderately some some moderately moderately
Montenegro
progress 2 |progress 2| prepared 3 prepared 3 |progress 2|progress 2| prepared 3 prepared 3
moderately
Serbia good some moderately |prepared/ata| some some moderately moderately
progress 3|progress 2| prepared 3 good level of |progress 2|progress 2| prepared 3 prepared 3
preparation 3,5
Albania some some moderately moderately some some some level of | some level of
progress 2 |progress 2| prepared 3 prepared 3 |progress 2 |progress 2| preparation 2 | preparation 2
KosSOVvo some limited at an early atan early no limited atan early at an early
progress 2 |progress 1 stage 1 stage 1 progress O [progress 1 stage 1 stage 1
Bosnia and some limited atan early atan early some limited atan early remains at an
Herzegovina |[progress 2 |progress 1 stage 1 stage 1 progress 2 [progress 1 stage 1 early stage 1

TABLE 4. WB countries and market-related Economic criteria under Cluster “Fundamentals”. Source:
Author’s calculations based on the EC Reports/Enlargement Package 2021.

MaNc:;t:nia Montenegro Serbia Albania Kosovo I—?:rir:gao?/?r?a

2015 | 2021 | 2015 | 2021 | 2015 | 2021 | 2015 | 2021 | 2021 2021
1 - free movement of goods 3 3 3 3 3 3 3 3 2 1
i;:lzz:esdom of movement for 1 1 1 5 3 3 1 5 3 5
Frestom to provide sendces s |33 333353 1
4 - free movement of capital 3 3 3 3 3 3 3 3 2 3
6 - company law 4 4 3 4 4 4 3 3 2 2
7 - intellectual property law 3 3 5 4 4 4 2 3 2 3
8 - competition policy 3 3 3 3 3 3 3 3 2 2
9 - financial services 3 3 3 3 3 3 3 3 3 3
28- consumer and health protection 3 3 3 3 3 3 1 1 1 1

2.88 | 2.88 3 311 | 3.22 | 3.22 2.4 2.66 2.22 2

TABLE 5. WB countries alignment with regard to Cluster 2 - Internal Market. Source: Author’s
calculations based on the EC Reports/Enlargement Package 2021.%°

60 Comparison with 2015 is made in order to provide more consistency, having in mind that Enlarge-
ment Strategy 2015 introduced a new methodology to quantify the progress and alignment.
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Even though the SAAs already provide for free trade in goods as well as quite liberal-
ised conditions for investment and the Western Balkans already has a high level of eco-
nomic integration with the EU, there are more steps that should be taken. In addition,
CEFTA has had a positive impact in terms of increasing competitiveness, rebuilding the
regional market and increasing the flow of goods, but the regional economic integration
itself is not enough.®' Therefore, the efforts towards economic integration through the
CEFTA 2006 have not increased the shares of trade within the Western Balkans at the
expected levels, and the EU has remained the dominant export market for all the Western
Balkans.®? Presented data shows that the effectiveness of the overall accession process
and of its implementation must be improved further and the ongoing dynamic is not
satisfactory. In terms of fulfilling the economic criteria under Cluster 1, the level of align-
ment has almost without exemption not been improved and has been standing still for
years hence the level of progress is even decreasing. Comparison on the level of align-
ment regarding Cluster 2 on internal market in 2015 and in 2021 shows little or no pro-
gress even in the countries that are already negotiating such as Montenegro and Serbia,
while North Macedonia has not even started the accession negotiations yet, although it
stands on a similar level.

-5 m Albania m Bosnia and Herzegovina m North Macedonia m Montenegro m Serbia m Kosovo
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FIGURE 2. Real GDP growth in Western Balkans. Source: IMF.

61 S Weiss, ‘Pushing on a String? An Evaluation of Regional Economic Cooperation in the Western Bal-
kans' cit.

62 World Bank, ‘Coping with Floods, Strengthening Growth’ (South East Europe Regular Economic Re-
port 7/2015).
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The transition blueprint of rapid market liberalisation and privatisation, in combina-
tion with the progressive transposition of EU laws, which has been (to a certain extent)
successful in CEECs and has helped economic and institutional reforms to proceed hand
in hand, has failed to deliver more concrete results in the Western Balkans as it can be
seen from the data presented above.®3 Although it was intended to serve as a precondi-
tion for accession or a new frame of enlargement, not only that the Stabilisation and
Association process has not yielded the expected results in terms of obtaining EU mem-
bership but also has reached its limits with regard to the association and economic de-
velopment in particular.

111.2. WAY FORWARD PERSPECTIVES

Amid the enlargement impasse, the Berlin Process was initiated in 2014 to serve as a
temporary mechanism to fill the gap with regard to a credible European perspective and
deliver tangible results with focus was put on economic and regional integration. The
main aim of this process was to send the message that even without further EU enlarge-
ment, accession prospects will continue to drive long overdue reforms and democratiza-
tion in the region. Not by accident, the Berlin Process was initially projected to last for
four years, probably predicting that by that time accession process will be strengthened
and the European perspective will become much more credible and tangible. Within the
framework of Berlin Process, in 2017 the EU launched the Regional Economic Area (REA)
for the Western Balkans, under which the integration is structured along four main areas:
a common market for goods, services and capital; free flow of skilled workforce inte-
grated into professional and academic EU networks; a common digital market; a dynamic
investment space. Literature showcase that REA was created by the EU due to its internal
challenges and as a mechanism for diminished involvement of the EU in the Western
Balkans rather than to find a specific model for supporting the developments in the West-
ern Balkans in the frame of regional institutions.®* Political, economic and institutional
environments in the Western Balkans remain fragile, thus there is a need for continuous
direct support from the EU institutions, while the regional cooperation and regional insti-
tutions could be as complementary instruments.>

Building up on the REA as first regional initiative of this kind, in 2020 the Common Re-
gional Market (CRM) has been launched as another “stepping stone” to better integrate the
region more closely with the EU already before accession. However, these regional initia-

63 M Bonomi and D Relji¢, The EU and the Western Balkans' cit.

6 G Qorraj, Towards European Union or Regional Economic Area: Western Balkans at Crossroads’
(2018) NaSe gospodarstvo/Our Economy 11.

85 Ibid.
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tives can have only limited impact due to the small size and low level of economic develop-
ment of the region’s economies that severely limits the upside that integration will bring.®
It lacks strong motives as credible approach in terms of EU perspective is still missing while
the regional ownership shifts the EU direct engagement so its leverage, thus it cannot be
expected to contribute to building functional institutions in line with the European stand-
ards and criteria as a pre-requisite for any economic integration. Taking into consideration
political challenges between the countries of the region, specifically the unresolved bilateral
issues, regional initiatives put the Western Balkans at yet another crossroad especially if
the European perspective is uncertain. The region can overcome the divisions and unite
only on the basis of the European narrative and the prospect of EU membership that is
without its alternative. If the strategy for economic convergence is reduced to its regional
dimension, it is not likely that the process will remain concentrated on a single initiative as
a mechanism. Such an example is the Open Balkan Initiative®” which further builds on an
already achieved level of regional cooperation and trust established with the implementa-
tion of CRM and offers a substantial contribution to further regional integration with a de-
sire to completely abolish border controls and enabling all labour to be employed across
the region with one work permit being sufficient, but this in-depth integration is so far ac-
cepted only by three countries from the region composed of six.

Having in mind this context, the only resort is the enlargement policy that unites foreign
policy, assistance, and conditionality in a package of tools and incentives whereby the ac-
cession process needs to adapt in order to foster the transformative power of the EU with
regard to the candidate states. According to the new Enlargement methodology, the core
objective of the EU's engagement with the Western Balkans is to prepare the countries to
meet all the requirements of membership, namely supporting fundamental democratic,
rule of law and economic reforms and alignment with core European values as the key
pillars of the accession process. However, the membership prospect still remains distant
generating enlargement impasse while the EU is starting to lose the region with the in-
creased presence and influence of other geo-strategic actors which are filling the vacuum
created by fading of the European idea.®® On the other side, the Western Balkans countries
are more advanced in economic reform than in the rule of law which are more specific and
challenging, thus take time to be proven deeply embedded and irreversible.

66 R Grieveson, ‘Western Balkan Economic Integration with the EU: Time for More Ambition’ (14 Octo-
ber 2021) The Balkans in Europe Policy Advisory Group biepag.eu.

67 Government of the Republic of North Macedonia, Joint statement of the leaders of "Open Balkan"
of 29 July 2021 vlada.mk.

68 European Political Strategy Centre, Engaging with the Western Balkans: An Investment in Europe’s Secu-
rity op.europa.eu 3.
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FIGURE 3. WB Economic criteria alignment and Chart 10. WB Rule of law alighment. Source: EC 2021
Reports.

There seems to be a clear necessity to redefine the enlargement policy in a way which
is going to help achieve enlargement in the more immediate future and to mitigate the
impasse on the both sides - the EU and the Western Balkans. At the same time, the new
enlargement approach should continue to insist on and support fundamental reforms as
before, but with a better understanding of realities on the ground and of the need for much
stronger and more imminent incentives for reforms.®® Having in mind the state of play (Fig-
ure 3) and the expected positive impact of greater economic integration with the EU as
elaborated, one solution could be to grant gradual access to specific EU membership ben-
efits and joining the EU single market seems to be a realistic goal.”® This step should also
be conditional with the achievement of certain reform benchmarks with focus on the rule
of law, but it will make the process more dynamic and elevate the level of commitment
considering the fact that fulfilling the single market criteria also requires ambitious and de-
manding reforms. At present, new EU entrants gain access to all policy areas under EU
competence on the day of their accession, except for those policies for which exceptions
are stipulated in the general treaty framework, such as the European Monetary Union and
the Schengen Agreement for which fulfilment of additional criteria is needed, beyond those
stipulated for EU membership. Hence, the idea of gradual (and more conditional) access to
EU policies is not much controversial or that unusual, moreover it can be observed in terms
of transitional measures with regard to the free movement of labour.

Although not explicitly, this approach is also contained within the new Enlargement
Methodology which prescribes that “by providing clear and tangible incentives of direct
interest to citizens, the EU can encourage real political will and reward results arising
from demanding reforms and the process of political, economic and societal change” and
“if countries move on reform priorities agreed in the negotiations sufficiently, this should

89 M Lazarevic, ‘Away with the Enlargement Bogeyman’ (2018) European Policy Centre Discussion
Paper cep.org.rs.

70 European Stability Initiative, ‘Hamster in the Wheel Credibility and EU Balkan policy’ (15 January
2020) ESI Report esiweb.org.
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lead to: closer integration of the country with the European Union, work for accelerated
integration and “phasing-in” to individual EU policies, the EU market and EU programmes,
while ensuring a level playing field”.”" This advance should be stimulated and supported
with increased funding and investments, thus Western Balkan countries should be pro-
vided with a volume of resources proportional to the levels of integration with the EU
that they have already achieved, considering ways of opening structural funds even be-
fore membership. In order to maintain the EU leverage in most pressing areas, accessing
the single market should be conditioned not only with the required level of alignment in
chapters under the Cluster 2 (internal market) but also with certain progress and prepar-
edness in terms Cluster 1 (fundamentals) and sanctioning mechanisms in case of any
stagnation or serious backsliding. This approach will also imply deepening of regional ties
that is more a consequence of - rather than prerequisite for - EU accession,”? but it is for
sure a much needed step towards overcoming the bilateral issues that disrupt the acces-
sion process.”® Finally, from a legal point of view, EU enlargement is based on a single
provision in the primary law serving as the legal basis for accession to the EU (art. 49
TEU), hence the policy has developed through Commission opinions on the application
for EU membership, strategy papers, annual reports, Council conclusions, and specific
agreements such as SAA. In that context, access to the single market as an approach for
reinforcing the Enlargement policy can be introduced and based on the same acts by the
Commission and the Council along with separate agreements that will set the institu-
tional arrangements and define the relations in details.

V. CONCLUDING REMARKS

This Article has outlined the effects of economic integration and its impact in terms of
overcoming the enlargement constraints. The case of EEA showed that there had been a
way to “reconcile the successful integration of the Twelve without rebuffing those who
are just as entitled to call themselves Europeans”’4 by establishing more structured part-
nership through expanding the single market. Moreover, the contribution of the EEA be-
came apparent in the accession process of Austria, Sweden and Finland, proving the ini-
tial founding theory that close economic cooperation imposes a need for political inte-
gration and common decision-making process, hence pointing out the future prospects
and the perspective of the access to the single market as a (sole) goal.

71 Communication COM(2020) 57 final from the Commission of 5 February 2020 on Enhancing the
Accession Process 5.

72 S Richter, ‘Changes in the Structure of Intra-Visegrad Trade after the Visegrad Countries’ Accession
to the European Union’ (Vienna Institute for International Economic Studies Statistical Report 5/2012).

73 The case of North Macedonia’s integration process towards the EU is particularly indicative in that
manner, twice blocked because of bilateral disputes (previously the name dispute with Greece, while more
recently the blockade imposed by Bulgaria).

74] Delors, ‘Statement on the Broad Lines of Commission Policy’ extracts reprinted in Marius Vahl (ed),
European Economic Area 1994-2009 cit. 12 ff.
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The EU Eastern enlargement in 2004 which proceeded with the accession of Bulgaria
and Romania in 2007, represents a milestone in the evolution of European integration
seen as a tool to consolidate economic and political transitions. The instruments em-
ployed in the process accomplished significant convergence that further increased after
accession along with the positive effects on the side of the single market which despite
the increased economic divergence among its current members, has become more inte-
grated and dynamic. Moreover, economic development of CEECs contributed to increas-
ing the quality of institutions which indicates a linkage between the economic and politi-
cal criteria. However, this approach achieved only limited impact with regard to the West-
ern Balkans, whereby one of the main reasons is the impaired credibility of the enlarge-
ment process and the membership perspective. Stabilisation and association process
have not delivered many of the economic benefits of accession ahead of full membership
and to overcome the gap in economic development in terms of EU-CEE. What is at stake
today is rather consolidating what the EU has already achieved so far, including what was
achieved through previous rounds of enlargement.

Hence, this Article argued that offering access to the single market as an intermediary
goal could serve as a strong incentive and inspire real reforms, while at the same time it
would also enhance the accession process and the EU leverage in the region. Credible ac-
cession perspective is the key incentive and driver of transformation in the region. Other
alternatives such as the regional cooperation do not have the capacity to yield results that
will contribute greatly to improving the living standards of the citizens and overcoming the
convergence gap. Moreover, greater economic integration with the EU could in fact spur
deepening of regional economic integration. While this option may be feared as second-
class membership, it is certainly better than the actual status quo and the ongoing uncer-
tainty of the process which is not delivering. In order to maintain the focus on the democ-
racy and rule of law promotion, which are also the main engines of economic integration,
gaining access to the single market should be made conditional upon progress in terms of
these criteria as well. Finally, the EU has nothing to lose but much to gain.
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I. PROTECTING EU VALUES: THE STATE OF AFFAIRS

In October 2021, the Polish Constitutional Tribunal delivered its highly controversial ruling
in case K3/21, firmly rejecting the primacy of EU law in the Polish constitutional system and
directly confronting the Court of Justice and its attempt to protect the judicial independence
of Polish judges.’ The decision triggered a deluge of reactions, which went as far as arguing
that the ruling could be seen as an implicit declaration of the Polish intention to withdraw
from the European Union under art. 50 TEU.?2 Many commentators called on the Commis-
sion to react promptly and firmly, and the Commission did so, opening a new infringement
procedure in December 2021 targeting the judgment of the Constitutional Tribunal but also
questioning whether the latter could be considered a court “established by law".3

Meanwhile, discussions in and on Hungary concentrated on what tools could be used
by the opposition to “restore constitutionalism” in the country following a possible elec-
toral victory in the spring 2022 elections.* The decision of different opposition parties
from the left to the center and even the right of the political spectrum to join forces and
form a common electoral list seemed able to finally create a powerful challenge to Viktor
Orban and Fidesz.

At the EU level, on the “values front” the most important piece of news of the last
months of 2021, together with the launch of the already mentioned infringement action
against Poland, was the Opinion of Advocate General Campos Sanchez-Bordona on the
new rule of law budgetary Conditionality Regulation.® In his opinion,® the AG dismissed
the challenges brought by the governments of Hungary and Poland against the new in-
strument, confirming inter alia that the legal basis of the Regulation - art. 322 TFEU - was
correct, that the Regulation did not circumvent the procedures of art. 7 TEU, and that it
adequately protected legal certainty. The final judgment of the Court of Justice was then
expected in the first months of the following year.

" Polish Constitutional Tribunal decision of 7 October 2021 case K 3/21.

2 HCH Hofmann, ‘Sealed, Stamped and Delivered: The Publication of the Polish Constitutional Court’s
Judgment on EU Law Primacy as Notification of Intent to Withdraw Under Art. 50 TEU?' (13 October 2021)
Verfassungsblog verfassungsblog.de.

3 European Commission, Rule of Law: Commission Launches Infringement Procedure against Poland for
Violations of EU law by its Constitutional Tribunal ec.europa.eu. See also ECtHR Xero Flor v Poland App. 4907/18
[7 May 2021].

4See debate at Verfassungsblog, Restoring Constitutionalism verfassungsblog.de.

5> Regulation (EU, Euratom) 2020/2092 of the European Parliament and of the Council of 16 December
2020 on a general regime of conditionality for the protection of the Union budget.

6 Case C-156/21 Hungary v Parliament and Council ECLI:EU:C:2021:974, opinion of AG Campos Sanchez-
Bordona and in case C-157/21 Poland v Parliament and Council ECLI:EU:C:2021:975, opinion of AG Campos
Sanchez-Bordona.


https://verfassungsblog.de/sealed-stamped-and-delivered/
https://ec.europa.eu/commission/presscorner/detail/en/ip_21_7070
https://verfassungsblog.de/category/debates/restoring-constitutionalism/
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The developments of those months seemed to lead to a truly decisive moment in the
now decade-long” battle to protect the rule of law and EU values in the Member States.
On the one hand, the national threats to EU values and to the EU judicial order were
becoming more and more acute. On the other hand, the EU institutions had become cer-
tainly more aware of the need to find robust answers and more equipped to develop
effective responses. Even from the Member States’ side, after much reluctance to take
clear stances and to directly confront their peers in the Council,® we could finally witness
a “closing of ranks” in rule of law protection.®

When the Court of Justice then delivered its decisions on the new Conditionality Reg-
ulation in mid-February 2022, siding with the Advocate General and green lighting the
new instrument, expectations grew even further. Both politicians'® and academics" im-
mediately called the Commission to move swiftly and trigger the new Regulation against
Hungary and Poland. To the disappointment of some, the Commission stressed however
that before activating the Regulation, it remained necessary to adopt Guidelines,? as was
agreed in the much-debated European Council Conclusions of December 2020."3 In any
event, the time seemed ripe for robust action at the EU level.

The context however changed dramatically in the following days. Russia’s invasion of
Ukraine shifted the attention of the institutions and the Member States to the greatest for-
eign policy challenge since the creation of the Union’s Common Foreign and Security Policy
and forced to deal with the internal spillover effects of the conflict, from refugee

7 The new Hungarian constitution entered into force in January 2021. The literature on the crises is
extensive: on the earlier debates, see e.g. A von Bogdandy and P Sonnevend (eds), Constitutional Crisis in
the European Constitutional Area: Theory, Law and Politics in Hungary and Romania (Hart Publishing 2015); C
Closa and D Kochenov (eds), Reinforcing Rule of Law Oversight in the European Union (Cambridge University
Press 2016); on Poland: W Sadurski, Poland’s Constitutional Breakdown (Oxford University Press 2019).

8 P Oliver and ] Stefanelli, ‘Strengthening the Rule of Law in the EU: The Council's Inaction’ (2016) JCom-
MarSt 1075.

9 J Morijn, ‘A Closing of Ranks: 5 Key Moments in the Hearing in Cases C-156/21 and C-157/21' (14
October 2021) Verfassungsblog verfassungsblog.de.

10 European Parliament Resolution 2022/2535(RSP) of 10 March 2022 on the rule of law and the con-
sequences of the EC] ruling.

1 L Pech, ‘No More Excuses: The Court of Justice Greenlights the Rule of Law Conditionality Mecha-
nism’ (16 February 2022) Verfassungsblog verfassungsblog.de.

2 The Guidelines have ultimately been adopted on March 2nd 2022: Communication C(2022) 1382
final from the Commission ‘Guidelines on the Application of the Regulation (EU, EURATOM) 2020/2092 on
a General Regime of Conditionality for the Protection of the Union Budget'.

13 European Council Conclusions EUCO 22/20 of 11 December 2020. For a critical analysis of the conclu-
sions, see e.g. A Alemanno and M Chamon, ‘To Save the Rule of Law you Must Apparently Break It (11 Decem-
ber 2020) Verfassungsblog verfassungsblog.de; KL Scheppele, L Pech and S Platon, ‘Compromising the Rule of
Law while Compromising on the Rule of Law' (13 December 2020) Verfassungsblog verfassungsblog.de; for
more nuanced takes, HT Nguyen, The EU’'s New Rule of Law Mechanism: How it Works and Why the “Deal” did
Not Weaken it' (17 December 2020) Jacques Delors Centre www.hertie-school.org; B De Witte, The European
Union’s COVID-19 Recovery Plan: The Legal Engineering of an Economic Policy Shift' (2021) CMLRev 3.
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management'4 to energy policies, to new discussions on the Union’s enlargement policy.
By virtue, most obviously, of their geographical positions, Poland and, to a lesser extent,
Hungary are central players in the EU’s reaction to the conflict and they play a key role in
operationalizing the Union's common strategies, in terms for example of providing defence
assistance to Ukraine or managing refugees inflow. In this complex scenario, rule of law
and values protection seemed to lose some of its urge and the Commission, while not
providing any official statement on the issue, seemed more reluctant to take further action.
If not justified, the Commission’s prudence was at least understandable, considering the
size and gravity of the Ukrainian’s conflict and the key role of Poland and Hungary in oper-
ationalizing the EU's reaction to the crisis. A moment of reflection on the timing, scale and
scope of the EU's intervention was certainly needed.

At the time of writing, the momentum may have shifted once more. The landslide
victory of Fidesz and Viktor Orban in the April 2022 elections, after an electoral campaign
characterized by an evident disparity in terms of media access between governmental
and opposition forces, ' put the theme of values protection firmly back on the EU agenda.
The Commission, which probably feared being criticized for excessively meddling in na-
tional democratic processes and thus refrained from taking formal action before election
day, after the elections finally decided to activate the new Conditionality Regulation
against Hungary.'® And while the Commission seemed ready to greenlight the Polish Re-
covery Plan under the RRF Regulation - until today the approval has been halted due to
rule of law concerns - the most recent suggestions seem to indicate that the process
might take longer, and the Commission might want to wait until clearer indications arrive
from Warsaw on the possible reform of the much-discussed Disciplinary Chamber of the
Supreme Court.

The situation is therefore extremely dynamic. But even if political considerations and
contingencies influence the immediate institutional reactions, and may call for caution and
restraint at times, the need of finding effective answers to the threats to the common values
of the EU project is only becoming more evident. The underlying questions that have occu-
pied the institutional and academic discussion in the last decade are not going away. On
the contrary: whether or not the EU will be able to contribute to restore democracy and the
rule of law in its Member States and ensure the common values of the EU project across
the Union continues to be a defining question for the future of the integration process.

4 See e.g. Council Implementing Decision (EU) 2022/382 of 4 March 2022 establishing the existence
of a mass influx of displaced persons from Ukraine within the meaning of Article 5 of Directive 2001/55/EC,
and having the effect of introducing temporary protection.

15 See the concerns expressed by OCSE in its request for a full-scale election observation mission:
OSCE, ‘Hungary: Parliament Elections 3 April 2022’ (4 February 2022) www.0sce.org.

6 As reported e.g. by L Bayer, 'In Major First, EU Triggers Power to cut Hungary's Funds over Rule-of-
Law Breaches' (27 April 2022) Politico www.politico.eu.


http://www.osce.org/
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IT. PROTECTING EU VALUES: THE DEBATE

It would be impossible to summarize in this brief Article the steps taken by the institutions
in the last decade, or the suggestions that have been advanced in the institutional, policy
and academic debate. To just offer a brief sketch of the main directions and trends of the
discussion, we can first highlight that the EU has put in place different strategies. It has
made use of existing mechanisms, including both “direct”’” and “indirect”'® infringement
procedures, and also activated art. 7(1) TEU, even if no formal decision has been adopted
under it. But it has also created new mechanisms, including the Commission Rule of Law
Framework'® and Rule of Law Reports, the Council Peer Review Mechanism?® and more
recently the Conditionality Regulation. Despite these efforts, the general consensus (though
not without differences in the degree of criticism expressed)?' is that the EU response has
been most often inadequate and disappointing.

As for the academic debate, this has been extremely lively as well. Soon after the start
of the Hungarian crisis and even before the situation started to deteriorate in Poland, many
different approaches have been suggested on how to respond to the attacks to democracy,
the rule of law and human rights. In legal scholarship in particular, the focus has been first
and foremost on strengthening the judicial responses to the crises.?? For example, much
attention has been given to the use of the infringement procedure as a tool to protect the

7| refer here in particular to the actions based on art. 19 TEU that the Commission started against
Hungary: case C-619/18 Commission v Poland (Independence of the Supreme Court) ECLI:EU:C:2019:531; case
C-192/18 Commission v Poland (Independence of ordinary courts) ECLI:EU:C:2019:924; case C-791/19 Commis-
sion v Poland (Disciplinary Regime) ECLI:EU: C:2021:596; and those based on the Charter of Fundamental
Rights against Hungary: case C-78/18 Commission v Hungary (Transparency of Associations)
ECLI:EU:C:2020:476; case C-66/18 Commission v Hungary (Higher Education) ECLI:EU:C:2020:792.

'8 Borrowing the language of M Dawson and E Muir, ‘Hungary and the Indirect Protection of EU Fun-
damental Rights and the Rule of Law' (2013) German Law Journal 10; see in particular case C-286/12 Com-
mission v Hungary ECLI:EU:C:2012:687 and discussion in G Halmai, ‘The Case of the Retirement Age of Hun-
garian Judges' in F Nicola and B Davies (eds), EU Law Stories: Contextual and Critical Histories of European
Jurisprudence (Cambridge University Press 2017) 471.

9 European Commission, ‘A New EU Framework to Strengthen the Rule of Law’ (2014).

20 Discussed by in this Special Section by T Conzelmann, ‘Peer Reviewing the Rule of Law? A New Mech-
anism to Safeguard EU Values' (2022) European Papers www.europeanpapers.eu 671.

21 See e.g. the highly critical analysis of R Uitz, ‘The Perils of Defending the Rule of Law Through Dialogue’
(2019) EuConst 1; L Pech and K L Scheppele, ‘llliberalism Within: Rule of Law Backsliding in the EU' (2017) CYELS
3; K L Scheppele, D Kochenov and B Grabowska-Moroz, ‘EU Values Are Law, after All: Enforcing EU Values
through Systemic Infringement Actions by the European Commission and the Member States of the European
Union' (2020) Yearbook of European Law 3. For a less critical analysis: C Closa, The Politics of Guarding the
Treaties: Commission Scrutiny of Rule of Law Compliance’ (2019) Journal of European Public Policy 5.

22 See however for different approaches: JW Miiller, ‘Should the EU Protect Democracy and the Rule of
Law inside Member States? (2015) ELJ 2; M Blauberger and RD Kelemen, ‘Can Courts Rescue National Democ-
racy? Judicial Safeguards Against Democratic Backsliding in the EU’ (2017) Journal of European Public Policy 3.
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rule of law and EU values,?? even reinventing it as a tool of militant democracy,?* or also on
the broadening of the scope of application of the Charter of Fundamental Rights to foster
individual and collective litigation.?> Of course, the key procedure of art. 7 TEU has been
explored in detail as well.? Many of these academic suggestions have also found support
in the institutional “bubble”, most notably by the European Parliament that has endorsed
several of these possible solutions in some of its Resolutions.?’

While the debate has been rich and insightful, one of its pitfalls has been that it has too
often focused on finding a “silver bullet” that could address ongoing crises: 28 a single solu-
tion that could be activated at the EU level and that would be able to restore, top-down,
democracy and the rule of law in the Member States.?® This is reflected both in the institu-
tional practice and in the academic debate. As for the first, EU institutions in the last decade
have gone through an almost constant cycle consisting in introducing new instruments;
using them, most often half-heartedly;* realizing that the new instrument had not funda-
mentally changed the situation on the ground; and then designing and introducing yet

23 M Schmidt and P Bogdanowicz, The Infringement Procedure in the Rule of Law Crisis: How to Make
Effective Use of Article 258 TFEU’ (2018) CMLRev 4, and, of the same authors, ‘Ascertaining the “Guarantee
of Guarantees”: Recent Developments Regarding the Infringement Procedure in the EU’s Rule of Law Crisis’
in Avon Bogdandy and others (eds), Defending Checks and Balances in EU Member States (Springer 2021) 207;
KL Scheppele, D Kochenov and B Grabowska-Moroz, ‘EU Values Are Law, after All' cit. 3; P Pohjankoski, ‘Rule
of Law with Leverage: Policing Structural Obligations in EU Law with the Infringement Procedure, Fines, and
Set-Off' (2021) CMLRev 431; M Bonelli, ‘Infringement Actions 2.0: How to Protect EU Values before the Court
of Justice’ (2022) EuConst 30; T Boekenstein, ‘Making Do With What We Have: On the Interpretation and
Enforcement of the EU’s Founding Values’ (2022) German Law Journal 431.

24 K L Scheppele, D Kochenov and B Grabowska-Moroz, ‘EU Values Are Law, after All’ cit. 3.

2> Avon Bogdandy and others, ‘Reverse Solange: Protecting the Essence of Fundamental Rights against
EU Member States’ (2012) CMLRev 2; A Jakab, ‘The EU Charter of Fundamental Rights as the Most Promising
Way of Enforcing the Rule of Law Against EU Member States’ in C Closa and D Kochenov (eds), Reinforcing
Rule of Law Oversight in the European Union cit. 187.

26 | Besselink, The Bite, the Bark and the Howl: Article 7 TEU and the Rule of Law Initiatives’ in A Jakab
and D Kochenov (eds), The Enforcement of EU Law and Values: Ensuring Member States’ Compliance (Oxford
University Press 2017) 187; and the earlier contribution of W Sadurski, “Adding Bite to a Bark: the Story of
Article 7, E.U. Enlargement, and Jorg Haider’' (2010) Colum]EurL 3.

27 See e.g. see European Parliament, Report on the situation of fundamental rights: standards and
practices in Hungary (2013); Resolution on the Need for a comprehensive Democracy, Rule of Law and
Fundamental Rights mechanism, Strasbourg, 14 November 2018, Doc. 2018/2886(RSP).

28 Not without exceptions: for different approaches, well showing the different dimensions and possi-
bilities of EU intervention, see L Pech and others, Research Paper ‘An EU Mechanism on Democracy, the
Rule of Law and Fundamental Rights' (April 2016) European Parliamentary Research Service www.euro-
parl.europa.eu; M Dawson, The Governance of EU Fundamental Rights (Cambridge University Press 2017); A
von Bogdandy, ‘Principles of a Systemic Deficiencies Doctrine: How to Protect Checks and Balances in the
Member States’ (2020) CMLRev 3.

29 For a similar view, M Dawson, The Governance of EU Fundamental Rights cit. 175, who criticizes “the
folly of seeking a magic bullet to the EU's rule of law dilemma or placing excessive faith in a single mecha-
nism or set of institutions”.

30Take, for example, the decision not to use the Rule of Law Framework against Hungary.


https://www.europarl.europa.eu/EPRS/EPRS_STUD_579328_annexI_EU_Mechanism_MILIEU.pdf
https://www.europarl.europa.eu/EPRS/EPRS_STUD_579328_annexI_EU_Mechanism_MILIEU.pdf
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another instrument. The academic discussion mostly followed the same steps, critically dis-
cussing the new mechanisms proposed or introduced by EU institutions or suggesting new
possible avenues that might perhaps prove to be more effective. Some of the main aca-
demic collections on the subject are good examples of how the discussion proceeded: as
insightful as they were, they mostly offered a “menu” of possible - and alternative - different
choices but did not attempt to provide a single comprehensive solution.3'

Another shortcoming of the discussion is that there has been relatively little clarity in
terms of the goals that can and should be achieved by EU intervention. Can the EU truly
restore democracy and the rule of law in the Member States? Or should it rather focus
on sanctioning and excluding “rogue” Members? What is exactly the role of the EU and its
institutions? Most importantly, how do different mechanisms contribute to achieving
those objectives? In the legal discussion, perhaps we may have also overstated the ability
of legal tools and judicial procedures to force change, overlooking the political, societal
and cultural dimension of the constitutional backsliding phenomena.3?

IT1. THE SPECIAL SECTION

The Articles presented in this Special Section, based on the contributions discussed in the
NOVA-MCEL workshop “EU Rule of Law and Democracy” of June 2021, aim to contribute to
that debate, but offering a different and original perspective that we hope could contribute
to addressing some of the pitfalls of earlier approaches. First, the Articles all take for granted
that no single mechanism could ever solve the crises and restore democracy, the rule of
law and fundamental rights in Hungary, Poland, or any other Member State. Rather, they
understand the EU system to protect the common values as a broad toolkit. Within that
toolkit, each of the mechanisms, even those that at first sight might look much softer in
nature, may play a significant yet different role: some will be harder “enforcement” tools;
other serve to monitor the situation; and yet other to promote the values and spread a
democratic and rule of law culture across the Union.

Second, the Articles do not insist on the more “traditional” instruments of the EU val-
ues-protection’s toolkit, such as art. 7 TEU or the infringement procedure, but consider a
wider range of actors, roles and procedures. These include both “usual suspects”, such
as the Court of Justice, which however, as Bornemann suggests, is actually able to mod-
ulate its responses to “autocratic legalism” cases; or also the Conditionality Regulation,

31See e.g. the approach followed in C Closa and D Kochenov (eds), Reinforcing Rule of Law Oversight in
the European Union cit. or A Jakab and D Kochenov (eds), The Enforcement of EU Law and Values cit.

32 Highlighted however in a number of contributions: D Adamski, The Social Contract of Democratic
Backsliding in the “New EU” Countries’ (2019) CMLRev 623; JHH Weiler, ‘Not on Bread Alone Doth Man Liveth
(Deut. 8:3; Mat 4:4): Some Iconoclastic Views on Populism, Democracy, the Rule of Law and the Polish Cir-
cumstance’ in A von Bogdandy and others (eds), Defending Checks and Balances in EU Member States cit.; B
Bugaric, ‘A Crisis of Constitutional Democracy in Post-Communist Europe: “Lands in-between” Democracy
and Authoritarianism’ (2015) ICON 219.
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which should also be seen in a broader context, especially after the reforms introduced
in the legislative process and the judgment of the Court. Then, the Peer Review mecha-
nism in the Council or the “spending powers” of the Union can instead be considered
truly “unusual suspects” that while potentially able to strengthen the Union’s toolkit, have
so far remained in the shadow of other instruments.

Third, the Articles of this Special Section consider tools of different nature. Of course,
judicial mechanisms are of fundamental importance and the Court of Justice (supported by
national courts) is certainly a key player in rule of law protection. But it is only one actor in
abroader framework. Political mechanisms, not only art. 7 but also softer instruments such
as the Council's peer review systems, are also crucial. And finally, especially in a context of
significant growth of the Union's spending powers, financial tools may also become essen-
tial. Seen together, the Articles map the emergence of new actors and new mechanisms, or
in some cases old actors with new roles, and reflect on how they can contribute to the Un-
ion’s values-protection toolkit. They do so by combining a legal analysis with political sci-
ence methodologies and reminding us of the importance of looking at the interaction be-
tween the legal, political and socio-cultural dimensions of the on-going challenges.

IV. THE CONTRIBUTIONS

The first Article (Bornemann) focuses on the judicial dimension.33 Bornemann reflects on an
“old” actor - the Court of Justice - but conceptualizes the new role it has acquired in recent
times as (often) “last soldier standing"34 in fighting illiberal policies of autocratic governments.
The Article reflects on the strategies and judicial responses that the Court has putin place and
assesses what responses have proved to be more effective. By distinguishing one “constitu-
tional” and two “administrative” types of responses, the Article shows that the Court is able to
modulate its answers in different cases and argues that it should measure its approach
against the strategic objectives that autocratic legalists pursue.

The second Article (Conzelmann) analyses a more “political” way to protect EU val-
ues.? It looks in particular at the role of the Council, but not within the traditional context
of the art. 7 TEU procedure; rather, it explores one of the recent additions to the Union’s
values-protection toolkit, the Council's peer review on the rule of law. While of course
softer in nature than other tools, it is argued that the peer review system could still com-
plement other mechanisms and bring added value in particular when it comes to pre-
venting future crises and promoting a rule of law culture across the Union, provided

33 See ) Bornemann, ‘Judicial Responses to Autocratic Legalism: The European Court of Justice in a Cleft
Stick?' (2022) European Papers www.europeanpapers.eu 651.

34D Kochenov and P Bard, The Last Soldier Standing? Courts Versus Politicians and the Rule of Law Crisis
in the New Member States of the EU’ in EH Ballin, G van der Schyff and M Stremler (eds), European Yearbook of
Constitutional Law 2019: Judicial Power: Safeguards and Limits in a Democratic Society (Asser 2020) 243.

35 See T Conzelmann, ‘Peer Reviewing the Rule of Law? A New Mechanism to Safeguard EU Values' cit.
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however that its design and institutional choices are adequate. The Article suggests pos-
sible reforms that could be implemented to bolster the peer review scheme.

The other two Articles, Staudinger and Fisicaro, concentrate on budgetary and finan-
cial tools to protect and promote EU values and the rule of law, in the context of the new
Multiannual Financial Framework as well as the Next Generation EU Recovery Plan.
Staudinger focuses on the much-discussed 2020 Conditionality Regulation.3¢ She argues
that while originally designed as a true “rule of law” conditionality mechanism, the Regu-
lation has turned out to be rather a “budgetary” conditionality, as the conditions for its
activation have become more stringent following the amendments pushed through by
the Council. This has been confirmed by the recent judgments of the Court of Justice
which are also analyzed in the piece. At the same time, the conditionality tools con-
structed within the Recovery and Resilience Facility Regulation may prove to be a better
way to enforce a genuine rule of law conditionality.

Fisicaro’s Article also reflects on the rule of law conditionality possibilities offered by
the RRF system, but his Article takes a broader perspective and maps how the growth of
the Union’s spending powers creates new opportunities to protect, promote and enforce
EU values through financial means.3” The Article thus explores also the so-called “enabling
conditions” in the Structural and Investment Funds, and in particular the condition re-
lated to the EU Charter of Fundamental Rights; and the new “Justice, Rights and Values
fund” through which the EU can finance and support civil society organization. As in the
case of the Council's peer review, these instruments may be softer in nature, especially
when compared to the conditionality regulation, but nonetheless have a role to play in
the Union's toolkit.

As argued earlier, when seen together, these Articles remind us that the protection of
EU values is not, and cannot be, assigned to a single actor, via a single mechanism. There is
no silver bullet, so to say, and seeking one would be fruitless. Rather, the protection of EU
values is a shared responsibility, in at least three different senses. First, it is shared in a
vertical sense, as it must involve both EU and national actors. Second, it is shared in a hori-
zontal sense, as different actors are called to intervene: the Court of Justice (Bornemann),
the Council (Conzelmann), but also of course the Commission as the executive and admin-
istrative body in charge of managing EU funds (Staudinger, Fisicaro), and civil society at both
EU and national level also has a key role to play (Fisicaro). Third and finally, it is a shared
responsibility of judicial (Bornemann), political (Conzelmann) and “budgetary” actors
(Staudinger, Fisicaro). Furthermore, when read together the contributions highlight that
short-term reactions to threats and breaches to EU values (such as those of the Court of
Justice or under the Conditionality Regulation) must be combined with medium and long-

36 See | Staudinger, The Rise and Fall of Rule of Law Conditionality’ (2022) European Papers www.eu-
ropeanpapers.eu 721.

37 See M Fisicaro, ‘Beyond the Rule of Law Conditionality: Exploiting the EU Spending Power to Foster
the Union's Values' (2022) European Papers www.europeanpapers.eu 697.
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term efforts of prevention and promotion of democracy, the rule of law and human rights
(for example, with the Council's peer review system or through civil society funding). This is
not, or at least not only, an issue of tackling on-going crises, but a continuous process of
building a true, Union of Values', an effort which inevitably will take time.

Now that the toolkit has become more robust, it is time to develop a governance
framework that allows for concerted, and hopefully more effective, action. Both “softer”
and “harder” tools can contribute to the framework, and each of them might have a
slightly different function: preventing new crises; promoting rule of law, human rights
and democratic culture; but also of course sanctioning breaches. The key is thus less to
find the right solution, but to combine old and, where necessary, new mechanisms, max-
imizing their effectiveness also by designing a common strategy to be followed by the
institutions. We hope that this Special Section and the four Articles it contains offer ideas
in that direction.
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I. INTRODUCTION

It is a characteristic feature of modern illiberalism that it seeks to keep intact a facade of
lawfulness.! “Autocratic legalism” of that kind capitalises on the normative force attributed
to the law, allowing lawmakers to disguise their autocratic intentions as regular applications
of the law. Scheppele has forcefully argued in this regard that “constitutional democracies
are being deliberately hijacked by a set of legally clever autocrats who use constitutionalism
and democracy to destroy both”.2 Whereas autocratic legalism is therefore strategically
aimed at the dismantling of safeguards in law, it goes to great lengths to present a mirage
of legality in doing so. Unlike strategies of undisguised violence and terror, autocratic legal-
ists secure a firm grip on power by tapping into the law as a source of legitimacy.3

Autocratic legalism constitutes a well-rehearsed tactic in national legal systems.*
Within the European Union, this phenomenon has been described most thoroughly in
relation to Poland and Hungary.> As the growing body of litigation before the European
Court of Justice (EC)) indicates, such strategies are equally aimed at safeguards in supra-
national law. In responding to autocratic legalism of that nature, the ECJ walks a tightrope.
On the one hand, European judges may be one of the last remaining actors voicing re-
sounding opposition to illiberal policies in national systems.® On the other hand, auto-
cratic legalism may call into question the authority of the Court itself. By spelling out au-
tocratic counter-interpretations of Union law, autocratic legalists deliberately attempt to
disparage the Court vis-d-vis national audiences, to the effect that the ECJ's authentic in-
terpretation of Union law is no longer viewed as authoritative by national lay persons.
How should the ECJ respond to such strategies of autocratic legalism?

" See A Lihrmann and S Lindberg, ‘A Third Wave of Autocratization Is Here: What Is New about It?'
(2019) Deomocratization 1104 ff.

2 KL Scheppele, ‘Autocratic Legalism’ (2018) The University of Chicago Law Review 545, 547.

3 See A Puddington, ‘Breaking Down Democracy: Goals, Strategies, and Methods of Modern Authori-
tarians’ (Freedom House Report 2017).

4 One of the first accounts on strategies of autocratic legalism considered the situation in Venezuela,
see ] Corrales, ‘Autocratic Legalism in Venezuela' (2015) Journal of Democracy 37, 38 ff.

> 0n Hungary's constitutional reforms, see Z Szente, ‘Challenging the Basic Values - Problems in the Rule
of Law in Hungary and the Failure of the EU to Tackle Them'in A Jakab and D Kochenov (eds), The Enforcement
of EU Law and Values: Ensuring Member States’ Compliance (Oxford University Press 2017) 459 ff.; on Poland's
rule of law crisis, see M Matczak, The Clash of Powers in Poland’s Rule of Law Crisis: Tools of Attack and Self-
Defense’ (2020) Hague Journal on the Rule of Law 421, 428 ff. This focus should not, however, gloss over the
fact that autocratic legalism is by no means limited to these two prominent examples.

6 For this perspective, see D Kochenov and P Bard, ‘The Last Soldier Standing? Courts Versus Politicians
and the Rule of Law Crisis in the New Member States of the EU’ in EH Ballin, G van der Schyff and M Stremler
(eds), European Yearbook of Constitutional Law 2019: Judicial Power: Safeguards and Limits in a Democratic
Society (Asser 2020) 249.
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Although there may be no ideal solution in this regard, the Court has several options
at its disposal, nonetheless. The following investigation will explore different judicial re-
sponses to autocratic legalism in the jurisprudence of the ECJ” and their ability to counter
strategies of autocratic legalism. In this vein, it will put forward the view that the ECJ is
not in a cleft stick when drafting a response to autocratic legalism. Rather, several ele-
ments may render its response more (or less) suitable to dispel strategies of autocratic
legalism. To underscore this finding, the following investigation combines two logical
steps. It will, first, analytically discern different approaches in the jurisprudence of the
Court. Throughout the investigation, specific attention will be drawn to the procedure
giving rise to the Court's judgments, since its response to autocratic legalism is partially
contingent on the question whether it was raised in the context of an indirect or a direct
action, particularly a preliminary reference or an infringement procedure.

Second, the following investigation sets out to qualitatively assess these approaches
in the light of the strategic objectives of autocratic legalism. With a view to such a bench-
mark, it should be borne in mind that the strategic objectives of autocratic legalism con-
stitute no precise measurement. Rather, both the label of autocratic legalism as well as
its strategic objectives are based on attempts to theorise developments in the respective
legal systems and must, as such, remain tentative. This being noted, the following inves-
tigation will nonetheless use such theory-informed insights to reveal aspects that may
render the ECJ's response more (or less) apt to dispel autocratic legalism’s strategic ob-
jectives. Accordingly, it will not empirically measure societal implications of illiberal poli-
cies or judicial interventions, respectively. Instead, it conducts a multiple case study anal-
ysis of ECJ judgments, exploring the suitability thereof in the light of theory-informed pre-
sumptions regarding autocratic legalism.

This Article proceeds as follows. At the outset, it will reflect on the strategic objectives
that illiberal lawmakers pursue by virtue of autocratic legalism (section Il). In the light
thereof, it will distinguish and discuss three approaches developed by the ECJ in response
to such strategies. It will argue, in the first place, that the ECJ's principal (and natural)
response to autocratic legalism is constitutional (section Ill). A crisis of values must be
met with profound constitutional reasoning.® However, the following investigation will
highlight that the ECJ likewise has at its disposal alternative ways of responding to auto-
cratic legalism (section IV). Accordingly, the Court may, in the second place, endorse a
decentralised response by putting national courts in a position to counter strategies of
autocratic legalism in national legal systems. A third approach adopts a similarly decen-

7 For a tentative exploration of that phenomenon with regard to the ECtHR, see already B Cali,
‘Autocratic Strategies and the European Court of Human Rights’ (2021) European Convention on Human
Rights Law Review 11, 12 ff.

8 See P Van Elsuwege and F Gremmelprez, ‘Protecting the Rule of Law in the EU Legal Order: A
Constitutional Role for the Court of Justice’ (2020) EuConst 8, 31.
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tralised solution, but one that centres on individualised decision making of national ad-
ministrative bodies. By analytically discerning these options, the following investigation
examines the benefits of the respective judicial response in relation to the strategic ob-
jectives of autocratic legalism, possible ramifications thereof, and areas of application.

1. AUTOCRATIC LEGALISM: A THREAT TO THE ECJ’S AUTHORITY

Autocratic legalism enables illiberal lawmakers to dismantle safeguards of law, while ben-
efitting from the legitimacy that lawful conduct implies.® Whereas this strategy has been
put to a test on several occasions in domestic contexts, it is equally applied in relation to
Union law. For illiberal lawmakers, membership in the EU continues to resemble an ex-
tremely important legitimacy asset that is not light-heartedly given away.'® Accordingly,
autocratic legalists go to great lengths to present reforms as conforming with Union law,
even where their contempt of the latter is rather evident. To do so, autocratic legalism
routinely endorses specific interpretations of Union law that tend to the needs of the
illiberal project at hand.

It may be argued that, above all, this marks an attack on the ECJ. To be sure, the Court
of Justice operates at a relatively safe distance from illiberal efforts in national legal sys-
tems. Unlike some national courts, it is not at risk of being institutionally hijacked by na-
tional autocrats." Autocratic legalism, however, constitutes a strategy to undermine the
authority of the ECJ by other means. By advocating for an interpretation of Union law that
diametrically opposes that of the Court, autocratic legalists may seek to strategically call
into question the latter's (monopolistic) claim to authentically interpret Union law.

At first glance, autocratic legalism may thus present itself as a specific form of inter-
pretative pluralism. The EC) is certainly not the only actor interpreting Union law, and
there are good reasons to presume that “co-interpretations” by national courts and gov-
ernments may inspire the Court in several ways.'? However, autocratic legalism is differ-
ent from pluralism in as much as it specifically refutes one of its principled normative
foundations, namely, the dialectic openness of one actor to another.'® Autocratic legalists

9 KL Scheppele, ‘Autocratic Legalism’ cit. 562.

0 For Hungary and Poland, this effect has been explored by T Drindczi and A Bien-Kacata, ‘llliberal
Constitutionalism: The Case of Hungary and Poland’ (2019) German Law Journal 1140, 1150.

1 A different conclusion may be warranted with regard to the influence of the Member States collec-
tively, see D Kochenov and G Butler, ‘Independence of the Court of Justice of the European Union: Un-
checked Member States Power after the Sharpston Affair' (2022) ELJ 262.

2 See G Davies, ‘Does the Court of Justice Own the Treaties? Interpretative Pluralism as a Solution to
Over-Constitutionalisation’ (2018) ELJ 358, 362 ff.

13 0On this philosophical foundation of pluralism, see M Avbelj, ‘Constitutional Pluralism and Authori-
tarianism’ (2020) German Law Journal 1023, 1028.
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do not further a pluralistic paradigm but, instead, pursue a strategy of “deliberate, sys-
temic and sustained repudiation of [...] supranational standards”.' Accordingly, auto-
cratic legalists engage with Union law in a selective fashion. They utilise specific patterns
of justification to present national reforms in conformity with supranational law (section
[1.1) but do so on false pretence. Instead, autocratic legalism may be viewed as a tool to
contest the authority of the ECJ] with national audiences (section 11.2).

11.1. AUTOCRATIC COUNTER-INTERPRETATIONS OF UNTON LAW

Autocratic legalism presumes that national lawmakers try to keep intact a fagade of legality
while drafting reforms that undermine core guarantees of supranational law. Accordingly,
national reforms of that nature are not simply developed in blatant disregard of Union law.
Instead, autocratic legalists go to great lengths to present their actions in accordance with
the applicable law. In the context of safeguards in Union law, they tend to endorse specific
(and frequently: formalistic)'> interpretations of supranational law that corroborate the
conformity of national reforms and safeguards therein. Curiously, these arguments often
follow similar patterns, and thus, an “autocrats’ playbook” so to say.®

Autocratic legalists routinely resort to one of three justifications in supranational law.
First, national governments may bend over backwards to justify illiberal policies through
an excessive security rhetoric. As cases in point, the Hungarian government presented
the so-called leges NGO and CEU in the lights of allegedly imminent security threats.'” The
Transparency law, on the one hand, was motivated by the presumption that NGOs re-
ceiving funding from foreign sources would intrinsically be liable to undermine public
security.’® The case concerning the Central European University, for its part, was based
on the allegation that deceptive practices would be prevalent at the university premises
and that only an international agreement concluded between the Hungarian government
and the US (as the CEU's home State) could put a halt thereto.' Unsurprisingly, the Court

14 See M Matczak, ‘The Clash of Powers in Poland’s Rule of Law Crisis’ cit. 429.

> Which may constitute a recurrent tradition in post-socialist Member States, see M Matczak, M
Bencze and Z Kuhn, ‘Constitutions, EU Law and Judicial Strategies in the Czech Republic, Hungary and
Poland’ (2010) Journal of Public Policy 81, 86 ff.

6 D Kochenov and P Bard, ‘The Last Soldier Standing? cit. 254 ff., upon which the following distinction
is based.

7 Both policies ended up in the Luxemburg court; case C-78/18 Commission v Hungary (Transparency
of associations) ECLI:EU:C:2020:476 and case C-66/18 Commission v Hungary (Enseignement supérieur)
ECLI:EU:C:2020:792 respectively.

'8 Commission v Hungary (Transparency of associations) cit. para. 93.

9 Commission v Hungary (Enseignement supérieur) cit. paras 136 ff.
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squarely rejected both arguments. As a method of autocratic legalism, however, a secu-
rity-centred rhetoric allows governments to fall back onto art. 4(2) TEU, which stipulates
that “national security remains the sole responsibility of each Member State”.?°

This links to a second avenue of justifying autocratic legalism in the light of Union
law, namely, national sovereignty claims. Legally speaking, these claims take different
forms. In defence of reforms of the judicial system, for instance, the Polish government
submitted that a dynamic interpretation of Union law?' would violate the principle of
conferral; that the organisation of the national justice system constituted an exclusive
competence of Member States;?? or that these matters would fall within Member States’
procedural autonomy.? The ECJ firmly rejected all these arguments, reminding Member
States of their duty to comply with obligations deriving from Union law. Accordingly, Un-
ion law does not arrogate the competence of Member States to organise their justice
systems.?* Rather, it imposes certain limits on Member States’ faculty to do so, without
prescribing the features thereof in positive terms.

A third pattern of justification of autocratic legalism finally revolves around lavish
references to Member States’ national identities.?> Whereas this is a well-known phenom-
enon in European constitutional law, amid the so-called refugee crisis, the argument was
slanted as a “legal fig leaf” to disregard the mandatory EU relocation scheme of asylum
seekers.?% The 2018 Hungarian constitutional amendment, for instance, introduced a
passage stipulating that “[t]he protection of the constitutional identity and Christian cul-
ture of Hungary shall be an obligation of every organ of the State”.?” This may be a show-
case example of autocratic legalism. By virtue of this constitutional amendment, the Hun-
garian government has a strong constitutional argument at its disposal to reject supra-
national law arguably impairing the protection of Hungarian constitutional identity.

20 This strategy has been insightfully described by R Uitz, The Return of the Sovereign: A Look at the
Rule of Law in Hungary - and in Europe’ (5 April 2017) Verfassungsblog verfassungsblog.de.

21 For details, see infra section lIl.1.

22 Both arguments were raised in case C-619/18 Commission v Poland (Independence of Supreme Court)
ECLI:EU:C:2019:531 para. 38 and later supported by the Polish Constitutional Tribunal in its judgment of 7
October 2021 in the case K 3/21.

23 Case C-192/18 Commission v Poland (Independence of ordinary courts) ECLI:EU:C:2019:924 para. 93.

24 Commission v Poland (Independence of Supreme Court) cit. para. 52; Commission v Poland (Independ-
ence of ordinary courts) cit. para. 102.

25See T Drin6czi and A Bien-Kacata, ‘llliberal Constitutionalism: The Case of Hungary and Poland’ cit. 1158.

26 D Kelemen and L Pech, ‘The Uses and Abuses of Constitutional Pluralism: Undermining the Rule of
Law in the Name of Constitutional Identity in Hungary and Poland’ (2019) Cambridge Yearbook of European
Legal Studies 59, 68.

27 The unofficial translation of art. R) of the Fundamental Law which entered into force on 29 June 2018.
Initially, the Hungarian government failed to reach a majority for constitutional reform to that end; for an
overview of events, see R Uitz, ‘National Constitutional Identity in the European Constitutional Project: A Recipe
for Exposing Cover Ups and Masquerades’ (11 November 2016) Verfassungsblog verfassungsblog.de.
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11.2. AN AUTOCRATIC CONTESTATION OF THE ECJ'S AUTHORITY

The preceding overview suggests that, by and large, arguments in defence of autocratic
legalism are of no avail before the ECJ. In all infringement cases mentioned, the Court une-
quivocally sided with the Commission, holding that national reforms violate Union law.%®
Against this background, it may be reasonable to brush aside national governments’ argu-
ments as “boundless imagination”.?? Yet, from the perspective of autocratic legalism, such
aview may jump to conclusions. If it is accepted that autocratic legalists seek to strategically
undermine safeguards of Union law, it may be presumed that such strategies of defence
are not primarily aimed at persuading an unconvinced supranational tribunal of legal ex-
perts such as the ECJ. Rather, by creating a mirage of lawfulness, it is first and foremost
addressed to laypersons in the wider national audience and press.3°

This points to a change in perspective. Autocratic legalism allows national govern-
ments to put up a smokescreen of lawfulness vis-d-vis national electorates. Paradoxically,
a smokescreen of such nature may even be upheld where the ECJ explicitly finds national
reforms to conflict with Union law. In this vein, autocratic legalists may emphasise a na-
tional measure’s conformity with supranational law, despite all evidence indicating oth-
erwise. By establishing a counter-interpretation of EU law, autocratic legalists pretend
that several “correct” interpretations of Union law exist and that the ECJ's authoritative
interpretation thereof merely reflects one view among many.

In this vein, autocratic legalists seek to strategically undermine the authority vested
in the Court by national audiences. They do so by making the interpretation of Union law
a matter of political contestation. This resonates with an effort to politicise Union law
(and law more generally).3! Autocratic legalism enables national governments to present
an alternative standard of interpretation which may diametrically oppose that of the Lux-
emburg court. Provided autocratic legalists’ interpretations resonate with national audi-

28 |n the context of judicial reforms in Poland, Commission v Poland (Independence of Supreme Court)
cit.; Commission v Poland (Independence of ordinary courts) cit.; case C-791/19 Commission v Poland (Régime
disciplinaire des juges) ECLI:EU:C:2021:596. In the context of the Hungarian /eges enemies, Commission v
Hungary (Enseignement supérieur) cit.; Commission v Hungary (Transparency of associations) cit. Similarly, the
Court accepted the legality of the Council's relocation decisions in the annulment procedure in joined cases
C-643/15 and C-647/15 Slovakia v Council ECLI:EU:C:2017:631.

2% E Frasca and FL Gatta, ‘Court of Justice of the European Union, Judgment of 2 April 2020, Joined
Cases C-715/17, C-718/17 and C-719/17, ECLI:EU:C:2020:257: Rebel Rebel, How Could They Know? The
Boundless Imagination of Poland, Hungary and the Czech Republic in Opposing the Relocation Mechanism’
(2020) Cahiers de L'EDEM 13.

30 On this perspective, see M Matczak, The Clash of Powers in Poland’s Rule of Law Crisis: Tools of
Attack and Self-Defense’ cit. 430.

31 On the populist criticism of the depoliticised nature of law, see P Blokker, ‘Populist Counter-
Constitutionalism, Conservatism, and Legal Fundamentalism’ (2019) European Constitutional Law Review
519, 532.
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ences, this strategy may in fact yield success. To that end, national lawmakers have sev-
eral techniques at their disposal, inter alia exploiting opposition to unpopular measures
of Union law (sub-section g)) and presenting the ECJ as biased against the respective na-
tional audiences (sub-section b)).

a) Exploiting opposition to unpopular measures of Union law
Autocratic legalism does not just operate at an interpretative level in court rooms. Rather,
it aims at reversing the structures of legitimacy in national societies more fundamen-
tally.32 Such a strategy may be particularly promising where national reforms defiant of
safeguards of Union law resonate with electoral preferences. Autocratic legalism permits
national governments to endorse an interpretation of Union law that legally buttresses
the preferences of national electorates, irrespective of the ECJ's verdicts to the contrary.
As a case in point, the Hungarian government went out of its way to couch a plain denial
of binding Union law (in casu the refugee relocation scheme) into a costly strategy of con-
stitutional reform and, ultimately, successfully so.33

Whereas this may be viewed as opportunistic,3* it equally bears testimony to auto-
cratic legalists’ more strategic consideration to exploit public opposition against a meas-
ure of Union law for their own purposes. By presenting constitutional reform as a neces-
sity to fend off an unpopular measure in Union law, the Hungarian government created
the perfect pretext for future strategies of autocratic legalism. Whenever suitable, the
newly introduced constitutional identity clause will allow autocratic legalists to rhetori-
cally couch their disregard for Union law in terms of constitutional necessity.3*

b) Presenting the ECJ as a biased court

The establishment of a counter-interpretation of Union law by autocratic legalists may fur-
thermore be particularly successful where the ECJ can be presented as biased against na-
tional audiences. To that end, autocratic legalists have effective techniques up their sleeves.
By stitching together some of “the worst practices from liberal democracies to create some-
thing illiberal”,3® they may justify their policies by way of reference to other Member States.

"

32 On this effect, see P Blokker, ‘Response to "Public Law and Populism
284, 288, with further references.

33 See B Bakd, ‘Hungary's Latest Experiences with Article 2 TEU: The Need for ‘Informed’ EU Sanctions’ in
Avon Bogdandy and others (eds), Defending Checks and Balances in EU Member States (Springer 2021) 35, 46 ff.

34 See KL Scheppele, The Opportunism of Populists and the Defense of Constitutional Liberalism'’
(2019) German Law Journal 314, 331.

35> Whereas the Constitutional Court of Hungary's recent judgment in X/477/2021 accepted, in princi-
ple, the primacy of Union law, it did not unequivocally refute an overly far-fledged interpretation of the
newly introduced constitutional identity clause, which constitutes, according to the Constitutional Court, a
mirror-provision of art. 4(2) TEU; Constitutional Court of Hungary, judgment in X/477/2021, 31.

36 See Scheppele, ‘Autocratic Legalism’ cit. 567.

(2019) German Law Journal
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Where the ECJ rejects these national policies, a “shrewd exploitation of comparative rea-
soning”3” allows national governments to accuse the Court of adopting a double stand-
ard.38 As a case in point, the EC] rejected a Polish legal arrangement that afforded the Pres-
ident of the Republic a discretionary power to decide whether judges may continue their
duties beyond a certain age threshold.3 Despite the fact that similar legal arrangements
exist in other Member States, the Court's refusal in the context of Polish reforms buttresses
the sentiment that the ECJ would deny Poles what is acceptable for other nations.4°

Underlying that view is the populist contestation of the neutrality of law.4' In this
regard, interventions of foreign actors concerned with the rule of law are discredited as
desperate attempts of jumping to the aid of domestic opposition. Whereas this criticism
has been prominently levelled at the Venice Commission, it may apply at equal measure
to the ECJ's interventions to the benefit of Polish judges. In the view of this populist nar-
rative, the Luxemburg court takes sides with domestic opposition, be it left-liberal parties
or alleged post-communist forces seeking to undermine national unity.*? In adopting a
strong response to the restructuring of national judicial systems, the Court may thus be
accused of complicity with domestic opposition groups.

TTT. A CONSTITUTIONAL RESPONSE TO A CRISIS OF VALUES

In many respects, the ECJ does not have to fend off autocratic legalism empty-handed. It
has tools at its disposal to forestall at least some of the impulses of illiberal law-making.
An effective strategy in this regard centres on procedural measures. As a case in point,
the Court utilised art. 279 TFEU to impose interim measures putting a halt to the ongoing
reform of the judicial system in Poland,“? the continuous lignite mining in Turéw,** or the
logging of trees in Biatowieska forest -including by imposing severe pecuniary penalties
to that end.*> Whereas it is not yet entirely clear whether such measures are capable of

37 A Vincze, Talking Past Each Other: On Common Misperceptions in the Rule of Law Debate’ in A
Lorenz and L Anders (eds), llliberal Trends and Anti-EU Politics in East Central Europe (Palgrave 2021) 218.

38 Explicitly, in this regard, Commission v Poland (Régime disciplinaire des juges) cit. para. 69.

39 Commission v Poland (Independence of Supreme Court) cit. para. 119.

40 The same argument can be made with a view to Hungarian constitutional reforms, see R Uitz, ‘Can
You Tell When an llliberal Democracy Is in The Making?: An Appeal to Comparative Constitutional Scholar-
ship From Hungary’ (2015) International Journal of Constitutional Law 279, 280.

41 For an insightful account of this critique, see P Blokker, ‘Populist Counter-Constitutionalism, Con-
servatism, and Legal Fundamentalism’ cit. 532 ff.

42 |bid. 534.

43 Case C-619/18 R Commission v Poland (Independence of Supreme Court) ECLI:EU:C:2018:910; case C-
791/19 R, Commission v Poland (Régime disciplinaire des juges) ECLI:EU:C:2020:277.

44 Case C-121/21 R Czech Republic v Poland (Mine de Turéw) ECLI:EU:C:2021:752.

45 Case C-441/17 R Commission v Poland (Biatowieza Forest) ECLI:EU:C:2017:887 para. 118; case C-204/21
R Commission v Poland and vie privée des juges ECLI:EU:C:2021:878 para. 64.
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resolving a constitutional crisis such as the one in Poland, it signals a growing willingness
on the side of the Court to explore avenues to put a halt to national reforms.

Besides procedural manoeuvres, the Court has undertaken significant efforts to de-
velop strategies that seek to debunk arguments of autocratic legalism in substance. In do-
ing so, however, it has come a long way. In 2012, it pronounced itself on the Hungarian
judicial reforms which foresaw the lowering of the retirement age of judges, to the effect
that multiple judges’ terms were ended prematurely. Despite AG Kokott's indications to the
systemic threat thus posed to judicial independence,* the ECJ considered Hungary’s re-
forms merely in the light of equal treatment law, aside from a vague reference to its “legis-
lative background” and the hardship suffered by the persons concerned thereby.4’ In the
fairway of this judicial intervention, neither did a general climate of harassment subside,
nor did the ruling re-establish a status quo ante. Instead, it prompted national lawmakers to
introduce a new method for calculating term limits of undesired judges and stripped judges
requesting reinstatement from the leading positions they previously held.*®

In contrast, the ECJ's more recent response to the ongoing judicial reforms in Poland is
marked by full recognition of the severe attack that is waged thereby at some of the foun-
dational safeguards of Union law. Unlike half-hearted actions taken against Hungary years
earlier, the Court has spelled out a resolute response to threats to the Polish judiciary's
independence. This suggests that, in the view of the Court, a crisis of values such as the
unfolding rule of law crisis in Poland warrants a firm judicial intervention. By firmly tying
together some of the most foundational safeguards in Union law, it developed a set of
standards that Member States must respect when designing their national judicial systems.

In this vein, the ECJ's role resembles that of a federal constitutional court, safeguard-
ing the rule of law in its component sub-systems as a matter of common interest.*® Inter-
ventions to the Polish judicial reform therefore resonate with some of the Union's core
constitutional guarantees, specifically, the values upon which it is founded. Rhetoric of
that sort is particularly pronounced in the Court's assertion that Member States “freely
and voluntarily committed themselves to the common values referred to in Article 2 TEU”,
as previously explicated in the context of the United Kingdom's withdrawal from the EU.>°

46 Case C-286/12 Commission v. Hungary ECLI:EU:C:2012:602, opinion of AG Kokott, paras 54 ff.

47 Case C-286/12 Commission v. Hungary ECLI:EU:C:2012:687 para. 66.

48 See P Sonnevend, The Responsibility of Courts in Maintaining the Rule of Law: Two Tales of Conse-
quential Judicial Self-Restraint’ in A von Bogdandy and others (eds), Defending Checks and Balances in EU
Member States cit. 164; see equally G Halmai, ‘The Early Retirement Age of the Hungarian Judges'in F Nicola
and B Davies (eds), EU Law Stories. Contextual and Critical Histories of European Jurisprudence (Cambridge
University Press 2017) 471.

4% See P Van Elsuwege and F Gremmelprez, ‘Protecting the Rule of Law in the EU Legal Order’ cit. 10;
referring to the works ofM Claes and M de Visser, ‘The Court of Justice as a Federal Constitutional Court: A
Comparative Perspective’ in E Cloots and others (eds), Federalism in the European Union (Hart 2012), 98 ff.

0 Commission v Poland (Independence of Supreme Court) cit. para. 42, with a reference to case C-621/18
Wightman and Others ECLI:EU:C:2018:999 para. 63; Commission v Poland (Régime disciplinaire des juges) cit.
para. 50.
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By reproducing this reasoning vis-d-vis the Polish judicial reforms, the Court indicates that
it is fully aware of the underpinning crisis of values. It recognises the systemic implica-
tions of the judicial reform, thus exposing autocratic legalism for what it is - a strategic
effort to effectively set aside any limits to national law-making power by virtue of “legal”
reforms. The measures adopted by Poland therefore teeter on the brink of the abyss of
shared values. By emphasising the voluntary commitment of Member States to safe-
guard these values, including the rule of law, the Court rhetorically highlights the fact that
the Polish judiciary reform threatens to undermine one of the core commitments upon
which membership in the EU rests.

The Court’s reasoning in this regard centres on a substantive interpretation of the
second sub-paragraph of art. 19(1) TEU, stipulating that Member States must ensure ef-
fective legal protection in the fields covered by Union law. Based on the doctrinal ground-
work in a previous case,”' the ECJ stresses that art. 19(1) TEU “gives concrete expression
to the value of rule of law affirmed in Article 2 TEU".>? Effective legal protection - read in
the light of art. 47 of the Charter - presupposes the independence of national courts.>3
This interpretation has two significant repercussions. It allowed the ECJ, first, to assert
jurisdiction on matters of judicial independence in Member States’ legal orders, which
may not have been evident from the outset. That competence, second, coincided with
the power to flesh out the substance of the requirement of judicial independence, thus
allowing the Court to develop standards that Member States must follow in this regard.>*

The interplay of constitutional norms in the Court's response to the Polish judicial
reforms therefore firmly rebutted sovereignty arguments put forward by national gov-
ernments.>® In contrast to its previous case-law concerning Hungary, the Commission’s
stepped-up efforts against Poland allowed the Court to spell out a resolute constitutional
response. This, in itself, may not suffice to counter the strategic efforts of autocratic le-
galism. As will be argued in the following, however, the ECJ's response to the unfolding
rule of law crisis is marked by two characteristics that may be particularly suitable to dis-
courage autocratic legalism in the context of the Polish judicial reform. The Court's re-
sponse essentially rests on EU law's effet utile - a method of interpretation diametrically
opposed to the formalism inherent in autocratic counter-interpretations of Union law
(section 1II.1). In addition, it provides the flexibility needed to put a halt to incremental
readjustments of the national legal framework; a tactic recently employed by Polish law-
makers (section I1.2).

51 See M Bonelli and M Claes, ‘Judicial Serendipity: How Portuguese Judges Came to the Rescue of the
Polish Judiciary. EC) 27 February 2018, Case C-64/16, Associacao Sindical dos Juizes Portugueses' (2018)
European Constitutional Law Review 622, 636 ff.

52 Case C-216/18 PPU Minister for Justice and Equality (Deficiencies in the system of justice)
ECLI:EU:C:2018:586 paras 50 ff.

53 Ibid. para. 53.

54 See P Van Elsuwege and F Gremmelprez, ‘Protecting the Rule of Law in the EU Legal Order’ cit. 24.

55 See equally supra at I1.1.
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111.1. A DYNAMIC RESPONSE TO THE FORMALISM OF AUTOCRATIC LEGALISM

The Court’s response to judicial reforms in Poland illustrates that it adopts an interpreta-
tion of Union law that diametrically opposes that of autocratic legalism. In the literature,
two rationales have been proposed to explain the Court’s interpretation in this regard.
On the one hand, it is evident that its reasoning is strongly motivated by the effet utile of
Union law. By highlighting judicial independence as an essential prerequisite for the
smooth operation of the EU's decentralised judicial system, including the preliminary ref-
erence procedure, the Court utilises one of the most characteristic interpretative yard-
sticks of Union law.>® A second rationale presents the Court's response as a value-based
reasoning, borne out by various references to art. 2 TEU.>” Both modes of interpretation,
however, contrast starkly with interpretations endorsed by autocratic legalists.

Autocratic legalists engage with Union law in a selective fashion, routinely relying on
a formalistic reading of derogations or limitations playing to their advantage. Accordingly,
it is not surprising that the Polish and Hungarian governments opposed the Court's inter-
pretation on the grounds that it would upset the division of competences between the
Union and Member States.>® On this point, commentators need not unequivocally agree
with the Court to accept that its reasoning signals a significant step forward in putting a
halt to the Polish judicial reforms.>® As a response to autocratic legalism, however, this
reasoning yields two advantages. In the first place, it sends a clear sign to national audi-
ences, indicating that the illiberal policies in question threaten the very foundation of
values underlying EU membership. Accordingly, the Court removes the legal facade set
up by autocratic legalism that reforms would merely concern some technicalities in the
running of the national justice system. In the second place, the ECJ's response showcases
the specificities of the legal tradition developed in the EU legal order. By rejecting auto-
cratic legalism’s counter-interpretations of Union law, the Court reminds national govern-
ments of the autonomy of the EU legal order and the legal traditions established thereby,
including prominently its effet utile.®°

%6 See already M Bonelli and M Claes, ‘Judicial Serendipity’ cit. 631; the effet utile of Union law may be
viewed as a meta-rule of interpretation that notably diverges from traditional notions of interpretation in
Member States’ legal orders, seeS Mayr, ‘Putting a Leash on the Court of Justice: Preconceptions in National
Methodology v Effet Utile as a Meta-Rule’ (2012) European Journal of Legal Studies 3, 15 ff.

57 Distinguishing these rationales and favouring the latter, see LD Spieker, ‘Defending Union Values in
Judicial Proceedings. On How to Turn Article 2 TEU into a Judicially Applicable Provision' in A von Bogdandy
and others (eds), Defending Checks and Balances in EU Member States cit. 249 ff.

8 Commission v Poland (Independence of Supreme Court) cit. para. 52.

%9 For a discussion of possible points of criticism, see LD Spieker, ‘Defending Union Values in Judicial
Proceedings’ cit. 254 ff.

60 Commission v Poland (Independence of Supreme Court) cit. para. 44.
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111.2. A FLEXIBLE RESPONSE TO A CRISIS OF VALUES

There is no denying that autocratic legalists are skilful masters of their trade. Accordingly,
the ECJ may occasionally see its interventions outmanoeuvred by national lawmakers.
Autocratic legalists may take pride in finding clever legal workarounds that formally ac-
commodate requirements inferred from the ECJ's judgments, without abandoning an il-
liberal project altogether. This phenomenon features pronouncedly in the context of re-
forms threatening national judges’ independence. In recent years, Polish lawmakers have
adopted several measures to effectively sidestep the interventions of the Court, including
the infamous “muzzle law”.%' This points to an unsettling truth. Analyses centred primar-
ily on the jurisprudence of the EC] may easily overlook the wide array of tools that auto-
cratic legalists have at their disposal to undermine EU values.

The ECJ's constitutional response, however, may make some amends for this incapa-
bility. It affords the Court significant flexibility to finetune its interventions in the light of
readjustments in national law. In the light of a supranational safeguard of judicial inde-
pendence of national courts, the Court found that Member States must have in place
rules on the composition of the body concerned, appointment procedures, the length of
service, grounds for abstention, rejection, and dismissal of members that “dispel any rea-
sonable doubts in the minds of individuals as to the imperviousness of that body”.5? By
virtue of this encompassing safeguard, the Court found both the involvement of the
Polish Council of the Judiciary in the appointment of judges and the establishment of an
additional Disciplinary Chamber as part of the Supreme Court to conflict with Union
law.53

TV. ALTERNATIVE RESPONSES TO AUTOCRATIC LEGALISM

Autocratic legalism compels the Court of Justice to engage with arguments intended to
undermine the authority of Union law.®* There are, however, different ways of doing so.
In the context of its firm response to the Polish judicial reform, the Court came close to
calling a spade a spade, highlighting its doubts “surrounding the true aims of the [judicial]
reform”.%> On other occasions, the ECJ responded differently. Notably, in the context of

61 See L Pech and others, ‘Poland’s Rule of Law Breakdown: A Five-Year Assessment of EU’s (In)Action’
(2021) Hague Journal on the Rule of Law 16 ff.

62 Commission v Poland (Independence of Supreme Court) cit. para. 74; Commission v Poland (Independ-
ence of ordinary courts) cit. para. 124; joined cases C-585/18, C-624/18 and C-625/18 A.K. (Independence of
the Disciplinary Chamber of the Supreme Court) ECLI:EU:C:2019:982 para. 123; see M Krajewski and M
Zi6lkowsi, ‘EU Judicial Independence Decentralized: A.K.' (2020) CMLR 1107, 1114 ff.

63 Commission v Poland (Régime disciplinaire des juges) cit.

64 See supra section Il.

65 Commission v Poland (Independence of Supreme Court) cit. para. 87; for an empirical investigation
regarding Hungary, see L Anders and S Priebus, ‘Does It Help to Call a Spade a Spade? Examining the Legal
Bases and Effects of Rule of Law-Related Infringement Procedures Against Hungary' in A Lorenz and L An-
ders (eds), llliberal Trends and Anti-EU Politics in East Central Europe cit. 235.
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the preliminary reference procedure, the Court reverberated the substance of its consti-
tutional reasoning, but left the final implications thereof to national judicial authorities
(section IV.1). By way of contrast, the following exploration will highlight that the Court
may equally adopt a decentralised solution of that kind with a view to national adminis-
trative authorities, which may be capable of rebutting some of the strategic efforts of
autocratic legalism (section IV.2).

1V.1. DECENTRALISED SOLUTIONS TO A CRISIS OF VALUES

Unlike the firm constitutional response to the Polish judicial reforms in direct actions, the
Court has adopted a more deferential stance in the context of preliminary references. In
this regard, the EC] emphasised that it is for the national court to take the final decision
on the matter. This need not compromise the resounding criticism levelled at national
reforms. However, the degree of guidance instructing national authorities in this regard
is subject to judicial finetuning and follows a conscious choice by the ECJ.%¢ With a view
to that strategy of response to autocratic legalism, two instances may be discerned: first,
the judicial reminder that national courts are empowered by virtue of Union law to set
aside any national provision conflicting with the former (sub-section a)) and, in the second
place, the ramification of a crisis of values relating to the smooth operation of systems of
transnational cooperation, in casu the system of extradition established under the Euro-
pean Arrest Warrant (EAW) Framework Decision (sub-section b)).

a) Empowe