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ARTICLES

NEW OPTIONS FOR DIFFERENTIATED INTEGRATION

IN THE EUROPEAN UNION
Edited by Juan Santos Vara and Ramses A. Wessel

NEW OPTIONS FOR DIFFERENTIATED INTEGRATION IN THE EUROPEAN UNION:
INTRODUCTION TO THE SPECIAL SECTION

Brexit particularly triggered new discussions on so-called differentiated integration (DI)
in the European Union. Not only was Brexit perceived as a potential tool to take further
integrative steps in certain policy areas, it also pointed to the idea that there is a risk in
trying to force each and every Member State to follow the same pace. Hence, while part
of the scholarship sees Brexit as a tragedy for the European integration process, others
have pointed to possible advantages that would allow for further integration in certain
areas. In any case, Brexit seems to have renewed the debate on the ways in which the
EU Member States could proceed, together or in smaller groups. In that sense, the cur-
rent debates reflect the earlier discussions on a géometrie variable or concentric circles
that were vivid some decades ago.’

The aim of the present Special Section is to assess theoretical, conceptual implica-
tions of Brexit for integration scenarios, and - more broadly - to take stock of the DI
possibilities in different concrete policy areas and highlight options and obstacles. First
drafts of the Articles of this Special Section were discussed in Salamanca on 28-29 Octo-
ber 2021 at a workshop organised in the framework of the European Papers Jean Mon-
net Network under the direction of Prof. Juan Santos Vara (University of Salamanca) and
Prof. Ramses A. Wessel (University of Groningen), with support of the Centre for the
Law of EU External Relations (CLEER) in The Hague on the topic: The EU after Brexit: New
Options for Differentiated Integration? The Articles were subsequently discussed, reviewed
and revised in various rounds. The end-result is laid down in this Special Section.

A first set of Articles deals with various approaches to European integration and dif-
ferentiation. In his Article,> Robert Bottner, one of the key experts in this area, sets the
stage by exploring the potential of enhanced cooperation as introduced by art. 20 TEU.

1 See for a comprehensive overview of past and current developments from a political science/IR
perspective B Leruth, S Ganzle and ] Trondal (eds), The Routledge Handbook of Differentiation in the Europe-
an Union (Routledge 2022).

2 R Bottner, The Instrument of Enhanced Cooperation: Pitfalls and Possibilities for Differentiated In-
tegration’ (2022) European Papers www.europeanpapers.eu 1145.
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Bottner argues that shifting political attitudes of EU Member States and - plainly and
simply - the legal framework for this tool of differentiate integration influence how and
when enhanced cooperation can and will be used as an instrument to overcome dead-
locks in negotiation. This Article is followed by a contribution that assesses the limits of
this potential. Armin Cuyvers argues that the legal space for truly structural forms of dif-
ferentiation in the EU is limited by several sources of rigidity, understood as legal rules
and principles that limit the scope for structurally significant differentiation in the EU's le-
gal and constitutional set-up.® Cuyvers demonstrates how Brexit brought these sources of
rigidity to the surface, and how legal rigidity can and likely will collide with an increasing
political desire for more structural differentiation in the future. That structural differentia-
tion can also be reached less drastically, is argued by Hubner and Van den Brink.# In their
Article, they point to the potential of, what they term “legislative differentiation” as an al-
ternative to more classic forms of DI. With legislative differentiation, they refer to the situ-
ation in which Member States are allowed to make substantive policy choices in the im-
plementation of EU legislation and use such flexibility to customize EU legislation to their
own domestic contexts. Fabian Terpan and Sabine Saurugger,® in their Article, reveal that
differentiation is not per se about legislation, but that there is also a “soft law” dimension.
The purpose of their Article is to provide a framework that helps analysing the relationship
between soft law, differentiation, and the prospects of integration/disintegration. More
specifically they aim at developing a typology of scenarios in order to show how soft law
contributes to our understanding of differentiation and to the overall discussion about
integration/disintegration in the European Union, in a context of crises. Finally, in this first
- more theoretical - part, Maria Kendrick focusses on lessons to be learnt on differentiat-
ed integration from applying Brexit as a framework.® The confusion surrounding differen-
tiated integration as a concept, and the prominent role of the UK in availing itself of op-
portunities to utilise differentiated integration mechanisms, has led differentiated integra-
tion to be attributed to the UK as a form of British exceptionalism. In the new situation,
the maintenance of differences between the remaining Member States means that there
needs to be increased open acceptance of the likely need for greater differentiated inte-
gration in the future.

3 A Cuyvers, The Legal Space for Structural Differentiation in the EU: Reciprocity, Interconnectedness
and Effectiveness as Sources of Constitutional Rigidity’ (2022) European Papers www.europeanpapers.eu
1165.

4T van den Brink and M Hubner, ‘Accommodating Diversity through Legislative Differentiation: An
Untapped Potential and an Overlooked Reality?’ (2022) European Papers www.europeanpapers.eu 1191.

5 F Terpan and S Saurugger, ‘Does Soft Law Trigger Differentiation and Disintegration?’ (2022) Euro-
pean Papers www.europeanpapers.eu 1229.

6 M Kendrick, ‘Brexit the Ultimate Opt-Out: Learning the Lessons on Differentiated Integration’ (2022)
European Papers www.europeanpapers.eu 1211.
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A second set of Articles address DI in specific policy fields with the aim to assess op-
tions in more concrete terms. First of all, Juan Santos Vara studies DI in the context of
the EU’s asylum policy.” The aim of his Article is to analyse to what extent the develop-
ment of flexible solidarity in the field of asylum will allow the EU to address the short-
comings that the Common European Asylum System (CEAS) is facing today. A key ques-
tion is whether differentiation as regards solidarity serves to further develop the EU
asylum policy by introducing a useful degree of flexibility to accommodate the different
interests of the Member States. Similar national sensitivities can be found in the area of
financial markets regulation. The question of how Brexit affects the manner in which
the EU manages financial rules and regulations with the UK is central in the Article by
Shawn Donnelly.® He raises the question of how Brexit changed the EU’s need to rely on
differentiated law internally to overcome intergovernmental conflict over the proposed
legislation. A consequence of Brexit may be that the EU need not rely on differentiated
law as much as in the past. Effects of Brexit can also be seen in EU foreign, security and
defence cooperation. Benjamin Martill and Monika Sus show that while the strategic
benefits of differentiation increased following the Brexit vote, the growing concern in
Brussels for the precedent set by Brexit, the collapse of issue-specific dynamics into a
singular concern for UK “cherry picking”, and the rightward shift in UK politics occa-
sioned by the Brexit negotiations all undermined the prospects for a differentiated out-
come in security and defence.® Still, as Beatriz Cézar Murillo analyses,'° the launch and
implementation of the Permanent Structured Cooperation (PESCO) in the EU in 2017
has emerged as a real game-changer. The author focuses on the analysis of both hori-
zontal and vertical differentiated integration from an eminently practical point of view
to distinguish a real group of front runners in the implementation of PESCO and the
window of opportunity that opens up by allowing third states to participate in individual
projects. In the end, however, the question remains to what extent defence cooperation
under the umbrella of PESCO can be cut up in pieces and yet still be considered a com-
mon defence adhering to the EU's general principles of consistency and sincere cooper-
ation, that are fundamental to any common policy. The question raised by Anneke
Houdé and Ramses A. Wessel in their Article,"" therefore, is whether DI in PESCO is lim-
ited by these principles, and consequently, whether the Common Security and Defence

7] Santos Vara, ‘Flexible Solidarity in the New Pact on Migration and Asylum: a New Form of Differen-
tiated Integration?' (2022) European Papers www.europeanpapers.eu 1243.

8 S Donnelly, ‘Brexit, EU Financial Markets and Differentiated Integration’ (2022) European Papers
www.europeanpapers.eu 1265.

9 B Martill and M Sus, ‘With or Without EU: Differentiated Integration and the Politics of Post-Brexit
EU-UK Security Collaboration’ (2022) European Papers www.europeanpapers.eu 1287.

0 B Cézar-Murillo, ‘PESCO as a Game-changer for Differentiated Integration in CSDP after Brexit’
(2022) European Papers www.europeanpapers.eu 1303.

1 AS Houdé and RA Wessel, ‘A Common Security and Defence Policy: Limits to Differentiated Integra-
tion in PESCO?' (2022) European Papers www.europeanpapers.eu 1325.
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Policy (CSDP), despite the differentiation, still contributes to a common policy. In short,
is there a tension between commonness and differentiation?
This final question can be seen as leading all contributions to this Special Section.

I**

Juan Santos Vara® and Ramses A. Wesse

* Professor of Public International Law and European Law, University of Salamanca, savajuan@usal.es.

** Professor of European Law, University of Groningen, r.a.wessel@rug.nl. This Special Section has
been conceived in the framework of the Jean Monnet Network ‘European Papers: A Journal on Law and
Integration’ (2016) www.europeanpapers.eu.
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THE INSTRUMENT OF ENHANCED COOPERATION:
PITFALLS AND POSSIBILITIES
FOR DIFFERENTIATED INTEGRATION

ROBERT BOTTNER"

TABLE OF CONTENTS: I. Introduction. - II. Setting the scene: Use and “non-use” of enhanced cooperation. - Ill.
Legal framework for enhanced cooperation. - 1. Establishing of enhanced cooperation. - lll.2. The im-
plementation of enhanced cooperation. - IV. On a related note: Pre-Brexit negotiations and differentiation.
- V. Outlook: Dusk or dawn for enhanced cooperation?

ABSTRACT: Enhanced cooperation under art. 20 TEU is a tool introduced by the Treaty of Amsterdam
to allow a group of at least nine member states to adopt rules of secondary law that binds only these
participating States. Introduced as an instrument to tackle problems of a Union of 27 (and more)
States, it has only been used on a few occasions. However, its use (and non-use) is not only depend-
ent solely on the number of Union member states. Shifting political attitudes in the member states
and - plainly and simply - the legal framework for this tool of differentiate integration influence how
and when enhanced cooperation can and will be used as an instrument to overcome deadlocks in
negotiation. Against the background of member state practice, the Article sets out to explore the
potential of enhanced cooperation.

KEYWORDS: enhanced cooperation - differentiation - Rome Il - European Patent - financial transac-
tion tax - EPPO.

I. INTRODUCTION

In the past years, several crises have hit the Union and have put the idea of European inte-
gration to the test: the economic and financial crisis that revealed the pitfalls of asymmetric
economic and monetary integration; the so called “migrant crisis”, which exposed the re-
luctance of some member states to truly participate in certain integration projects; the rule

* Assistant professor for public law, University of Erfurt (Germany), robert.boettner@uni-erfurt.de.
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of law crisis, in which the Union must defend its values against erosion in some member
states; and, not least, the withdrawal of a member state, an event that no one deemed even
possible when art. 50 TEU was introduced with the Lisbon Treaty. On the other hand, mem-
bership negotiations are on-going with States of the Western Balkans, which will in the long
run further increase the plethora of voices and approaches in European integration - and
thus the potential for political blockades when pursuing legislative projects.

It seems therefore, that uniform integration will have to be compromised for forms
of flexible integration in order to enable progress in some policy areas. In other words,
integration by at least some member states - while granting others the option to refrain
from participation - may be preferential. Since 1998, primary law contains the instrument
of enhanced cooperation (now art. 20 TEU and arts 326-334 TFEU) as a tool of flexible
integration. Flexible or differentiated integration (differentiation) is understood grosso
modo as a form of integration where legal rules do not apply to all member states uni-
formly or at the same time. Enhanced cooperation as a specific tool of differentiation al-
lows a group of at least nine member states to realise secondary-law projects among
themselves. A cooperation can only be established as a last resort (after uniform integra-
tion has failed) and must further the integration process. Non-participating member
states are not bound by their legal acts but have the possibility to join an established
cooperation at any time.

After having remained unused for about a decade after its introduction, five cases of
enhanced cooperation plus the “permanent structured cooperation” - a similar tool in
CSDP - have been established to date (and even more have been proposed). The partici-
pating States have successfully implemented four of them (except for the financial trans-
action tax) and in some cases, other States even acceded to the respective cooperation.
On other occasions, the “threat” to forge ahead with only a limited number of States
eventually led to negotiation results that included all States. The success (of the use and
non-use) of enhanced cooperation has decreased the reluctance of member states to
depart from uniform integration. The European institutions have also endorsed it, first
and foremost the Commission in its White Paper on the Future of Europe as one possible
scenario (“those who want more, do more”).’

The practical experience delivers insights into this tool of flexible integration that exceed
the theoretical discussions available thus far. It sheds light on the possibilities of enhanced
cooperation, but also the risks connected to it, i.e.,, when not all member states participate
in specific legislation. The locks and limits are contained in the primary law provisions on this
instrument. This Article sets out to discuss the practical cases of enhanced cooperation in
order to set the scene of this flexibility tool (see below section Il) before discussing the pre-
requisites for the establishment and implementation of enhanced cooperation against this
practical background (esp. section lll) as well as the potential scope of cooperation. It will

T Communication COM(2017) 2025 final of 1 March 2017 from the Commission, White Paper on the
Future of Europe: Reflections and Scenarios for the EU27 by 2025, 28 ff.
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focus on the relationship between participating and non-participating member states that is
characterised by the principle of openness towards non-participating States on the one
hand, and on the other hand by the principle of mutual non-affection. On a related note, it
will also tackle the question if enhanced cooperation can be a tool to accommodate reser-
vations to common integration - such as the ones witnessed before Brexit (section IV), and,
more generally, if enhanced cooperation may be a tool to strengthen integration or if it will
be a risk for cohesion and solidarity among the Union’s members.

1. SETTING THE SCENE: USE AND “NON-USE” OF ENHANCED COOPERATION

Since its introduction by the Treaty of Amsterdam, enhanced cooperation (currently art. 20
TEU and arts 326-334 TFEU) has been used in no fewer than five cases: the law applicable
to divorce and legal separation,? unitary patent protection, the financial transaction tax,*
property regimes of international couples,®> and the European Public Prosecutor’s Office
(EPPO).® Moreover, Permanent Structured Cooperation (PESCO) has been established on
the basis of art. 46 TEU.” Frankly, this flexibility tool in the area of foreign and security policy
is different from enhanced cooperation and not a lex specialis case of the latter. However,

2 Decision 2010/405/EU of the Council of 12 June 2010 authorising enhanced cooperation in the area of
the law applicable to divorce and legal separation, and Regulation (EU) 1259/2010 of the Council of 20 December
2010 implementing enhanced cooperation in the area of the law applicable to divorce and legal separation.

3 Decision 2011/167/EU of the Council of 10 March 2011 authorising enhanced cooperation in the area
of the creation of unitary patent protection, and Regulation (EU) 1257/2012 of the European Parliament
and of the Council of 17 December 2012 implementing enhanced cooperation in the area of the creation
of unitary patent protection, as well as Regulation (EU) 1260/2012 of the Council of 17 December 2012
implementing enhanced cooperation in the area of the creation of unitary patent protection with regard
to the applicable translation arrangements.

4 Decision 2013/52/EU of the Council of 22 January 2013 authorising enhanced cooperation in the area
of financial transaction tax. No implementing act has yet been adopted, but discussions are still on-going
on the basis of the Commission’s Proposal COM(2013) 71 and a Franco-German proposal of 2019. As the
Commission intends to include a financial transaction tax as other own resource in the next MFF, discus-
sions are intensifying; c¢f Doc. 5737/21 of the Council of 12 February 2021 on financial transaction tax.

> Decision (EU) 2016/954 of the Council of 9 June 2016 authorising enhanced cooperation in the area
of jurisdiction, applicable law and the recognition and enforcement of decisions on the property regimes
of international couples, covering both matters of matrimonial property regimes and the property conse-
quences of registered partnerships, and Regulations (EU) 2016/1103 and 2016/1104 of the Council of 24
June 2016 implementing enhanced cooperation in the area of jurisdiction, applicable law and the recogni-
tion and enforcement of decisions in matters of matrimonial property regimes and in matters of the prop-
erty consequences of registered partnerships.

6 Regulation (EU) 2017/1939 of the Council of 12 October 2017 implementing enhanced cooperation
on the establishment of the European Public Prosecutor’s Office (“the EPPO"). There is no authorising deci-
sion as enhanced cooperation for the EPPO has been established by a fast-track procedure.

7 Decision (CFSP) 2017/2315 of the Council of 11 December 2017 establishing permanent structured
cooperation (PESCO) and determining the list of participating Member States. See also European Council,
Conclusions of 14 December 2017 consilium.europa.eu.


https://www.consilium.europa.eu/media/32204/14-final-conclusions-rev1-en.pdf
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it bears some similarities both structurally and substantially which allows to use it as a point
of reference for the interpretation of the enhanced cooperation instrument.®

The files on establishing and implementing enhanced cooperation are all characterised
by different timeframes and intensity of discussions and different levels of political contro-
versy, all of which are factors that eventually led to enhanced cooperation.® For example,
the EPPO had been established only after thorough and profound discussions between all
member states that lasted for several years. States were determined to come to a uniform
solution and discussed very detailed aspects thoroughly. Similarly, the adoption of the co-
operation concerning the European patent was predated by a decade-long discussion pe-
riod. On the other hand, for example, the proposal for the financial transaction tax met
strong resistance in principle so that willing member states resorted to enhanced cooper-
ation relatively quickly. The picture would be incomplete, however, if we did not take into
account those files in which - although not putinto place - enhanced cooperation had been
considered at some point and then had been abandoned: either because agreement was
reached by all member states or because the file was abandoned altogether.

There are at least three examples of files for which enhanced cooperation was dis-
cussed but eventually not used as an alternative. As early as 2005, enhanced cooperation
was considered as a potential tool to overcome the deadlock regarding the proposal for
passenger car-related taxes.'® It was one part of a larger strategy to reduce CO2 emissions
in order to meet the standards set by the Kyoto Protocol. The legal basis (art. 93 TEC, now
art. 113 TFEU) required a unanimous decision in the Council. Due to the fiscal nature and
budgetary implications of the measure, the member states did not reach an agreement. In
this situation, the rapporteur in the European Parliament proposed to use enhanced coop-
eration by the EU members favouring the Commission’s proposal.’ Nevertheless, the dos-
sier was abandoned altogether without any further explanation' but it is likely that the
more integration-friendly member states were not willing to carry a burden resulting from
the envisaged secondary legislation while others were not ready to do the same.

Secondly, the Commission in 2008 proposed a directive on equal treatment.’ The legal
basis was what is now art. 19(1) TFEU, which requires unanimity in the Council and

8 See on PESCO, B Cézar-Murillo, ‘PESCO as a Game-changer for Differentiated Integration in CSDP
after Brexit' (2022) European Papers 1303 www.europeanpapers.eu.

9 0On the legislative history of the dossiers, see in detail R Bottner, The Constitutional Framework for
Enhanced Cooperation in EU Law (Brill Nijhoff 2021) 47 ff.; see also C Heber, Enhanced Cooperation and Euro-
pean Tax Law (Oxford University Press 2021) 44 ff.

10 Communication COM(2005) 261 final from the Commission of 5 July 2005 on passenger car related taxes.

1 Report A6-0240/2006 of the European Parliament of 10 July 2006 on the proposal of a Council di-
rective on passenger car related taxes, Explanatory statement (Rapporteur's position).

12 Cf C Heber, Enhanced Cooperation and European Tax Law cit. 58.

3 Communication COM(2008) 426 final from the Commission of 2 July 2008 on a proposal for a Council
Directive on implementing the principle of equal treatment between persons irrespective of religion or
belief, disability, age or sexual orientation.


https://www.europeanpapers.eu/en/e-journal/pesco-game-changer-differentiated-integration-csdp-after-brexit
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Parliament's consent. A first policy debate in the Council revealed mixed feelings: mostly
favourable, several ministers held that their existing national legal systems already went
beyond the Commission proposal. Others questioned the need to establish Community
rules in this area, while supporting the principle of equal treatment.’® This situation pre-
vailed throughout the next years. In late 2014, the Italian Presidency considered enhanced
cooperation as one possible solution.’ The Council, however, explicitly rejected this op-
tion, '8 inter alia for reasons of ensuring consistency in the protection of basic rights.” Since
then, in search for an agreement, discussions have intensified and continue to this day.
Thirdly, in 2012, the European Commission proposed a legal act for the statute of
European Foundations,'® most importantly in order to tackle problems for cross-border
activities of national foundations (such as taxation issues). Despite intense discussions, a
number of member states opposed the draft. The flexibility clause of art. 352 TFEU, which
served as the legal basis, requires unanimity in the Council, which seemed impossible to
achieve. While some Members of the European Parliament openly advocated for the use
of enhanced cooperation,’® member states decided not to make use of this option, partly
because it was unclear whether art. 352 TFEU could be deployed within enhanced coop-
eration at all, which adds to the general reluctance to resort this legal basis in order to avoid
a competence creep on the part of the Union.?° Research has shown, however, that this
provision may well be the legal basis for acts adopted by only a group of member states.?’

4 Cf European Council, Press release 13405/08 (Presse 271) of 2 October 2008 on the 2893rd Council
Meeting on Employment, Social Policy, Health and Consumer Affairs www.consilium.europa.eu 6.

5 Doc. 15166/14 of the Council of 11 November 2014 on a proposal for a Council Directive on imple-
menting the principle of equal treatment between persons irrespective of religion or belief, disability, age
or sexual orientation, p. 3; Doc. 15705/14 of the Council of 21 November 2014 on a proposal for a Council
Directive on implementing the principle of equal treatment between persons irrespective of religion or
belief, disability, age or sexual orientation, p. 3.

6 Doc. 16887/14 of the Council of 23 January 2015 on the 3357th meeting of the Council (EPSCO) of
11 December 2014, p. 7 ff.

7 Doc. 15819/14 of the Council of 21 November 2014 on a proposal for a Council Directive on imple-
menting the principle of equal treatment between persons irrespective of religion or belief, disability, age
or sexual orientation (Progress Report), p. 7.

8 Communication COM(2012) 35 final from the Commission of 8 February 2012 on the statute for a
European Foundation (FE).

9 Doc. 16715/14 of the Council of 9 December 2014 on the summary record of the meeting of the
European Parliament Committee on Legal Affairs (JURI), held in Brussels on 1-2 December 2014, p. 2; C
Heber, Enhanced Cooperation and European Tax Law cit. 56.

20 Cf C Heber, Enhanced Cooperation and European Tax Law cit. 57.

21 R Bottner, The Constitutional Framework for Enhanced Cooperation in EU Law cit. 156 ff.; U Derpa, Die
verstirkte Zusammenarbeit im Recht der Europédischen Union (Brooberg 2003) 188; M Selmayr, ‘Die “Euro-
Rettung” und das Unionsprimdrrecht: Von putativen, unnétigen und bisher versaumten Vertragsander-
ungen zur Stabilisierung der Wirtschafts- und Wahrungsunion’ (2013) Zeitschrift fiir Offentliches Recht 306;
with doubts: C Heber, Enhanced Cooperation and European Tax Law cit. 57. The ECJ has ruled that reference
to the Union at large (“throughout the Union” and “Union-wide” used in art. 118 TFEU) does not per se


https://www.consilium.europa.eu/ueDocs/cms_Data/docs/pressdata/en/lsa/97445.pdf
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Finally, there are cases in which enhanced cooperation was considered but eventually
member states could agree on uniform integration. In 1997, the Commission proposed a
directive on energy taxation based on what is now art. 113 TFEU, which requires unanimity
in the Council.? In the following four years and after considerable work was done, the
Council was unable to reach an agreement, which led the Commission to publicly consider
the use of the enhanced cooperation mechanism.?3 By the end of the year, the Council
noted that there was still no agreement on the issue.?* The matter had been discussed by
the EU leaders in the European Council in March 20022 and the Council was finally able to
reach an agreement in October 2003 to adopt the directive.?®

An interesting example where enhanced cooperation has not been used is the case
of the European arrest warrant.?’” The Commission proposed a framework decision in
200128 whose adoption was subject to unanimity in the Council. Italy opposed the initial
proposal and demanded a reduced list of offences for which double criminality would
not be checked. Italy’s opposition met strong resistance by the other member states, the
Commission, and also national media. Both the European Parliament and the European
Commission advocated for enhanced cooperation without Italy’s participation should
unanimity not be possible. Outside pressure and high domestic reputation costs eventu-
ally led Italy to give in so that the European arrest warrant could be adopted as an instru-
ment by the Union as a whole.?®

As a first aspect, we can conclude that there is a certain willingness among the mem-
ber states, but also within the Union institutions, to resort to the instrument of enhanced
cooperation. However, it is not always put into place, either because the costs of aban-
doning uniform integration are considered too high or because reluctant member states
are successfully pushed into agreeing to a Union-wide measure.

prohibit enhanced cooperation: joined cases C-274/11 and C-295/11 Spain and lItaly v Council
ECLI:EU:C:2013:240 para. 68.

22 Communication COM(97) 30 final from the Commission of 12 March 1997 on restructuring the com-
munity framework for the taxation of energy products.

23 Agence Europe, Bulletin Quotidien Europe No. 7897 agenceurope.eu.

24 Doc. 15288/01 of the Council of 5 February 2002 on the 2401st meeting of the Council (ECOFIN), held
in Brussels on 13 December 2001, p. 6 (as corrected by Council Doc. 15288/01 COR 1 REV 1 of 23 April 2002).

2> European Council, Presidency Conclusions of 15-16 March 2002 ec.europa.eu point 12.

26 Doc. 14140/03 ADD 1 of the Council of 24 November 2003, p. 4 ff.; Directive 2003/96/EC of the Council
of 27 October 2003 restructuring the Community framework for the taxation of energy products and electricity.

27 See on this case DA Kroll and D Leuffen, ‘Enhanced Cooperation in Practice: An Analysis of Differen-
tiated Integration in EU Secondary Law’ (2015) Journal of European Public Policy 353, 366 ff.; R Bottner, The
Constitutional Framework for Enhanced Cooperation in EU Law cit. 346.

28 Communication COM(2001) 522 final from the Commission of 19 September 2001 on a proposal for
a Council Framework Decision on the European arrest warrant and the surrender procedures between the
Member States.

2% Framework Decision 2002/584/JHA of the Council of 13 June 2002 on the European arrest warrant
and the surrender procedures between Member States - Statements made by certain Member States on
the adoption of the Framework Decision.


https://agenceurope.eu/en/bulletin/sommaire/7897
https://ec.europa.eu/invest-in-research/pdf/download_en/barcelona_european_council.pdf
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ITT. LEGAL FRAMEWORK FOR ENHANCED COOPERATION

The existing practice of use and non-use of enhanced cooperation not only gives insight
into policy areas in which the member states consider flexible integration as a viable op-
tion, but also gives some clarification on the rules governing this instrument. The follow-
ing section will review the legal requirements for establishing and implementing en-
hanced cooperation in order to draw some conclusions on the instrument’s limits and
possibilities.

111.1. ESTABLISHING OF ENHANCED COOPERATION

As art. 20(1) TEU provides, member states which wish to establish enhanced cooperation
between themselves may make use of the Union's institutions and exercise those compe-
tences and this group, as art. 20(2) TEU adds, must comprise at least nine States. First of all,
and this is rather trivial, enhanced cooperation may only be established among the mem-
bers of the Union, i.e., the EU member states. Other States, for example non-EU members
of the European Economic Area or candidate countries, cannot be included in the group of
cooperating States. Enhanced cooperation is a tool to create a sub-group of cooperating
States within the Union, not across the Union’s frontiers.3° However, as research has shown,
this group may establish, under certain conditions, relations with other States based on
international agreements by making use of the Union’s external competences.3' Nonethe-
less, this is a first safety net that shall prevent flexible integration from creating “fuzzy
edges” between Union members and outside States.

Secondly, art. 20(1) TEU also states that enhanced cooperation may be established
only within the framework of the Union's non-exclusive competences. Not only does this
exclude all exclusive Union competences as spelled out in art. 3 TFEU from being exer-
cised by only a group of member states. It also means that member states can only co-
operate in areas for which competences have been conferred on the Union at all. If there
is no Union competence - a competence that could be exercised by the Union at large -
then there can be no enhanced cooperation. In other words, flexible integration under
enhanced cooperation cannot exceed the boundaries of competences that all founding
States have agreed upon. This is only possible by amending the Treaties in accordance
with art. 48 TEU, a procedure that requires the consent of all EU members. This is an
important lock to prevent that a “second Union” or sub-union emerges that reaches a
new level of integration that has not been subject to discussion by all States.

However, this also means that, should a group of member states wish to exceed the
primary-law based state of integration, they must resort to classical international law-
based cooperation. In this context, it must be noted that enhanced cooperation is not an

30 R Bottner, The Constitutional Framework for Enhanced Cooperation in EU Law cit. 66 ff., 210 ff.
31 Ibid. 203 ff. with further references.
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exclusive tool of flexibility for the EU members3? and it seems that the CJEU shares this
view.3? In fact, the wording of art. 20(1) TEU indicates that the existence of the tool of
enhanced cooperation does not prevent the member states from cooperating in other
forms. Enhanced cooperation within the Union is merely an offer to these States (“may
make use”)3* and does not exclude the possibility to work more closely together on the
basis of an international agreement3> as long as such agreement does not infringe Union
law in general as required by the principles of sincere cooperation (art. 4(3) TEU)3¢ and
pre-emption and primacy of Union law.3” This, of course, somewhat diminishes the inte-
grative potential of enhanced cooperation as it cannot legally prevent intergovernmental
for the benefit of supranational cooperation. Cooperation outside the EU framework on
the basis of international agreements in the context of the euro crisis (European Stability

32 Ibid. 67 ff.

33 Case C-370/12 Pringle ECLI:EU:C:2012:756 paras 167-169; cf more clearly, case C-370/12 Pringle
ECLI:EU:C:2012:675, opinion of AG Kokott, paras 174 ff.

34 R Bottner, The Constitutional Framework for Enhanced Cooperation in EU Law cit. 67; with the same
view G Gaja, 'How Flexible is Flexibility under the Amsterdam Treaty’ (1998) CMLRev 855, 870; R Hofmann,
‘Wieviel Flexibilitat fir welches Europa?’ (1999) EuR 713, 727 ff.; K Langner, Verstdrkte Zusammenarbeit in der
Europdischen Union (Peter Lang 2004) 53. See also D Thym, Ungleichzeitigkeit und europdisches Verfassungs-
recht (Nomos 2004) 297 ff.

35 C Thun-Hohenstein, ‘Die Méglichkeit einer “verstarkten Zusammenarbeit” zwischen EU- Mitglied-
staaten: Chancen und Gefahren der “Flexibilitat” in W Hummer (ed.), Die Europdische Union nach dem Ver-
trag von Amsterdam (Manz 1998) 127; G Papagianni, ‘Flexibility in Justice and Home Affairs: An Old Phenom-
enon Taking New Forms' in B De Witte, D Hanf and E Vos (eds), The Many Faces of Differentiation in EU Law
(Intersentia 2001) 118; B De Witte, ‘Chameleonic Member States: Differentiation by Means of Partial and
Parallel International Agreements’ in B De Witte, D Hanf and E Vos (eds), The Many Faces of Differentiation in
EU Law (Intersentia 2001) 237 ff.; M Kellerbauer, Von Maastricht bis Nizza: Neuformen differenzierter Integra-
tion in der Europdischen Union (Duncker & Humblot 2003) 254 ff.; C Lacchi, ‘How Much Flexibility Can Euro-
pean Integration Bear in Order to Face the Eurozone Crisis? Reflections on the EMU inter se International
Agreements Between EU Member States’ in T Giegerich and others (eds), Flexibility in the EU and Beyond
(Nomos 2017) 232; A von Arnauld, “Unions(erganzungs)vélkerrecht”. Zur unions- und verfassungsrecht-
lichen Einbindung volkerrechtlicher Instrumente differenzierter Integration’ in M Breuer and others (eds),
Der Staat im Recht (Duncker & Humblot 2013) 514; R Bottner, The Constitutional Framework for Enhanced
Cooperation in EU Law cit. 67 ff.; with a different view V Constantinesco, ‘Les clauses de “coopération ren-
forcée™ (1997) RTDE 751, 755; B Martenczuk, ‘Die differenzierte Integration nach dem Vertrag von Amster-
dam’ (1998) Zeitschrift fir europarechtliche Studien 447, 464; R Repasi, ‘Volkervertragliche Freirdume fur
EU-Mitgliedstaaten’ (2013) EuR 45, 59 ff. holds that the use of enhanced cooperation takes precedence over
inter se treaties under international law due to the principle of sincere cooperation in art. 4(3) TEU.

36 Cf R Streinz, ‘Die Verstarkte Zusammenarbeit: eine realistische Form abgestufter Integration’ (2013)
Juristische Schulung 892, 893. See in this respect art. 1 of the so called Fiscal Compact Treaty.

37 B De Witte, ‘Chameleonic Member States: Differentiation by Means of Partial and Parallel International
Agreements’ cit. 243 ff.; C Lacchi, ‘"How Much Flexibility Can European Integration Bear in Order to Face the
Eurozone Crisis? cit. 230; S Van den Bogaert and V Borger, ‘Differentiated Integration in the EMU' in B De Witte,
A Ott and E Vos (eds), Between Flexibility and Disintegration (Edward Elgar 2017) 209, 228 ff.
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Mechanism, Fiscal Compact) is the most prominent example. This outside flexibility may
have its cause also in a lack of inside flexibility.3®

Furthermore, enhanced cooperation “shall aim to further the objectives of the Union,
protect its interests and reinforce its integration process”.?° As a pioneering group, the
members of enhanced cooperation are bound by the same set of objectives that the Un-
ion at large has been founded to achieve. Enhanced cooperation takes place within the
framework of the Union and therefore it is to benefit the EU as a whole.*% Art. 13(1) TEU
has a similar wording in that it requires the Union's institutional framework, inter alia, to
promote the Union’s values, advance its objectives, and serve its interests. While objec-
tives can be identified as those contained in art. 3 TEU, “interests” are much more difficult
to assess. However, it is plain to see that the interests of an international organisation
cannot be isolated from the objectives for whose attainment the organisation was
founded. In fact, the main interest is the attainment of these objectives.’ The Union’s
interests are a conglomerate of genuine interests of the EU itself as an (relatively) inde-
pendent and specific (supranational) actor, the common interest of member states, and
also partial and specific interests of individual actors, such as companies, consumers, and
workers.#? Lastly, art. 20 TEU requires enhanced cooperation to reinforce the Union’s in-
tegration process. When evaluating enhanced cooperation and its potential effects on
the Union and the integration process, one must also consider the principle of subsidiar-
ity (art. 5(3) TEU), according to which the European Union can only act (outside its exclu-
sive competences) if its action produces an added value.** This means that enhanced
cooperation as well must produce an added value for the Union as a whole.%* In essence,
enhanced cooperation must show a positive effect on integration.4> The institutions,
most prominently the European Commission as a guardian of the Union's interests, must
evaluate any cooperation (proposed or on-going) and ensure that it does not develop
centrifugal forces that lead to a cleavage between the cooperating States and the remain-
ing States, or, more generally, between States willing to pursue a path of flexible

38 See M Kendrick, ‘Brexit the Ultimate Opt-Out: Learning the Lessons on Differentiated Integration’
(2022) European Papers www.europeanpapers.eu.

39 Art. 20(1) and (2) TEU.

40 M Schauer, Schengen - Maastricht - Amsterdam: Auf dem Weg zu einer flexiblen Union (Verlag Oster-
reich 2000) 160.

41 R Bottner, The Constitutional Framework for Enhanced Cooperation in EU Law cit. 84.

42 B Horvathy, The Concept of “Union Interest” in EU External Trade Law’ (2014) Acta Juridica Hungarica
261, 264.

43 See, among others, HJ Blanke, ‘Protocol No. 2’ in HJ Blanke and S Mangiameli (eds), The Treaty on
European Union: A Commentary (Springer 2013) 1641 ff. (on art. 1 of the protocol).

4 M Schauer, Schengen - Maastricht - Amsterdam cit. 159 ff.; HJ Blanke, ‘Article 20" in H) Blanke and S
Mangiameli (eds), The Treaty on European Union cit. 32; R Bottner, ‘Eine Idee lernt laufen - zur Praxis der
verstarkten Zusammenarbeit nach Lissabon’ (2016) Zeitschrift fur europarechtliche Studien 501, 514 ff.

45 See in more detail R Bottner, The Constitutional Framework for Enhanced Cooperation in EU Law cit. 83 ff.
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integration and those that wish not to do this. Practice has shown, however, that only
very little requirements are imposed on the evaluation of the positive integrative effect.
It is largely a comparison between enhanced cooperation and no legislation/regulation
at all:*¢ it is true that the rules adopted in the context of enhanced cooperation are all a
“minus” compared to harmonisation across the Union. However, the regulation under
enhanced cooperation with applicable rules for only a limited number of member states
is usually a “plus” compared with the status quo ante.*” This, of course, bears the risk that
differentiation is granted to generously, which, in the long run, could jeopardise the unity
of the integration project at large. The more cases of enhanced cooperation are estab-
lished, the more important the requirement of a positive effect on integration of another
instance of flexible integration becomes.

Taking a closer look, this has important links to another requirement: enhanced coop-
eration is permissible only as a “last resort”, when the Council “has established that the
objectives of such cooperation cannot be attained within a reasonable period by the Union
as a whole”.*® The Treaties are silent on the nature of the reasons for which agreement
cannot be reached - be they political, economic, legal, or other. It has been argued, in this
context, that enhanced cooperation is legitimate only if there is disagreement on the ques-
tion if the Union should act at all while there could be no enhanced cooperation if there
was agreement in principle but disagreement only on the substance of the proposal.*’ This,
however, is not supported by the wording of the Treaty, which allows enhanced coopera-
tion as a last resort when “the objectives of such cooperation cannot be attained [...] by the
Union as a whole”. This can result from both disagreement in principle and disagreement
on the substance of legal action, as the practice of the member states supports. That the
objectives of enhanced cooperation cannot be attained within a reasonable period by the
Union as a whole can have different causes, for example that member states are not yet
ready and able to take part in a legislative initiative by the entire Union or simply the lack
of interest and willingness to adopt a measure at Union level or the inability to agree to
specific measures when there is consensus on an initiative in principle.>® As the Council is

46 Ibid. 92.

47 Cf S Peers, The Constitutional Implications of the EU Patent’ (2011) EuConst 229, 255: “half a loaf is
better than none”. Cf also S Peers, ‘Enhanced Cooperation: The Cinderella of Differentiated Integration’ in
B De Witte, A Ott and E Vos (eds), Between Flexibility and Disintegration (Edward Elgar 2017) 76, 88.

48 Art. 20(2) TEU.

42 ] Kuipers, ‘The Law Applicable to Divorce as Test Ground for Enhanced Cooperation’ (2012) ELJ 201,
213; also F Fabbrini, ‘Enhanced Cooperation Under Scrutiny’ (2013) LIEI 197, 207 ff.; F Fabbrini, Taxing and
Spending in the Euro Zone: Legal and Political Challenges Related to the Adoption of the Financial Transac-
tion Tax' (2014) ELRev 155, 167.

%0 Spain and Italy v Council cit. para. 36; cf also C Lacchi, ‘Développements récents sur les coopérations
renforcées’ (2013) Revue des affaires européennes 785, 789 ff.; T Balagovi¢, ‘Enhanced Cooperation: Is
There Hope for the Unitary Patent? (2012) Croatian Yearbook of European Law and Policy 299, 310 ff.; P
Hall, ‘Verstarkte Zusammenarbeit - “Flexibilitat” in ] Bergmann and C Lenz (eds), Der Amsterdamer Vertrag
(Omnia 1998) 17; U Derpa, Die verstdrkte Zusammenarbeit im Recht der Europdischen Union cit. 177 ff.
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the forum for political agreement between the member states, it must be deduced that
both incapacity as well as unwillingness - both in principle and in substance - may be legit-
imate causes for disagreement in the sense of the last resort principle. It only has repercus-
sions on the intensity of debates in the Council. Furthermore, this is reinforced by the
thought that otherwise member states could only choose between abandoning a project
(for lack of disagreement) or negotiate until all States are willing to agree: surely, a watered-
down compromise for all is no more beneficial to the integration project than an ambitious
forging ahead of a group of willing States.

Going on, the Treaty text refers to the Council's finding that the objectives of the en-
visaged cooperation cannot be attained within a reasonable period of time without de-
manding that the pursuing of the objectives has been subject to a specific procedure.
However, with regard to the rationale of this criterion and in analogy to the accelerated
procedures in the Area of Freedom, Security and Justice (arts 82(3), 83(3), 86(1)(3) and
87(3)(3) TFEU),>! one cannot reasonably argue that the ultima ratio character is met unless
a legislative initiative has been proposed and discussed in the Council and the member
states have undertaken serious efforts to find a compromise.>? In this case, enhanced
cooperation would be the last resort only if no agreement could be reached in the regular
law-making procedures.>3 In any case, it can be established that as a minimum require-
ment the Commission must have made use of their right of initiative,>* but there does
not have to be a formal vote as long as there is a “genuine deadlock, which could arise at
all levels of the legislative process”.>

At the same time, this finding limits the potential scope of any enhanced cooperation.
Disagreement can be determined only if the member states have discussed specific pro-
jects and corresponding measures. It is therefore unlikely that disagreement can be as

51 See on this R Béttner, The Constitutional Framework for Enhanced Cooperation in EU Law cit. 286 ff.

52 H Bribosia, Les coopérations renforcées: quel modéle d'intégration différenciée pour I'Union européenne?
(EUI 2007) 97; H Ullrich, ‘Enhanced Cooperation in the Area of Unitary Patent Protection and European
Integration’ (2010) Rivista di Diritto Industriale 325, 332.

53 Joined cases C-274/11 and C-295/11 Spain and Italy v Council ECLI:EU:C:2012:782, opinion of AG Bot,
para. 111. With an affirmative view JV Louis, ‘La pratique de la coopération renforcée’ (2013) CDE 277, 285;
O Feraci, ‘L'attuazione della cooperazione rafforzata nell'Unione europea: un primo bilancio critico’ (2013)
RivDirInt 955, 962 ff. According to F Fabbrini, ‘Enhanced Cooperation Under Scrutiny’ cit. 208, the require-
ment of last resort is met only if there is general disagreement on the “if" of a measure, not if there is
disagreement on the “how".

5 With the same view D Thym, Ungleichzeitigkeit und europdisches Verfassungsrecht cit. 53; see also F
Martucci, ‘Les coopérations renforcées, quelques années plus tard: une idée pas si mauvaise que cela? in
F Berrod and others (eds), Europe(s), droit(s) européen(s) (Bruylant 2015) 385, 389. With a different view the
Praesidium of the European Convention, CONV 723/03 of 14 May 2003, 4 ff., 18.

55 Spain and Italy v Council, opinion of AG Bot, cit. para. 111. Cf also A Cédelle and ] Vella, ‘Differentiated
Integration in the EU: Lessons from the Financial Transaction Tax' in P Koutrakos and ] Snell (eds), Research
Handbook on the Law of the EU’s Internal Market (Edward Elgar 2017) 350, 363.
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far reaching so as to authorise enhanced cooperation for an entire policy area.*® None-
theless, disagreement on a specific act does not necessarily mean that enhanced coop-
eration is the last resort only for this particular file. Discussions can reveal that there is
disagreement on legislation in a specific area for which the act in question was only the
starting point. This can suggest that there is general political disagreement on policy mak-
ing in certain policy field, which entails that there is no agreement on the pursuing of the
Union’s objectives in that particular field. The underlying objectives, however, might have
a wider scope than a single act. Therefore, the area in which the enhanced cooperation
would operate may be broader and not restricted to the act for which a deadlock has
been established.>” Nevertheless, authorisation may not be granted for an entire policy
area but only for measures whose scope and content is foreseeable to a certain degree.
Otherwise, it would be impossible to establish if the envisaged cooperation is the last
resort and has in fact a positive effect on integration, i.e., if the conditions for their estab-
lishment are actually met. If a whole sector is to be made subject to flexible integration,
this can be done either by successively extending the original authorisation or by estab-
lishing several (individual) cases of cooperation.> In the latter case, it would be necessary
to establish links between the individual cases of cooperation so as to not create fuzzy
networks of “ins” and “outs”, because this may be detrimental to integration.

In practice,> member states have used the enhanced cooperation mechanism only
for specific dossiers that failed to reach the necessary quorum in the Council. Specifically,
they were subject to unanimity voting in the Council, but certainly also cases under the
ordinary legislative procedure are not barred from flexible integration. The ECJ considers
that the establishment of enhanced cooperation does not constitute a circumvention of
Union law if unanimity cannot be achieved in an area where it is required by the Trea-
ties.® As is clear from art. 333(1) TFEU, which allows for transition from unanimity to
qualified majority voting, enhanced cooperation is permissible in such policy areas.®
Practice has shown that situations in which each individual member state has a veto are

56 D Thym, Ungleichzeitigkeit und europdisches Verfassungsrecht cit. 53.

57 Ibid. 53 ff.; European Convention, CONV 723/03 cit. 5 and 18; L Guilloud-Colliat, ‘Le principe majori-
taire et les coopérations renforcées’ in F Picod (ed.), Le principe majoritaire en droit de I'Union européenne
(Bruylant 2016) 155, 165 ff.

58 R Bottner, The Constitutional Framework for Enhanced Cooperation in EU Law cit. 156.

9 Ibid. 101 ff.

60 M Lamping, ‘Enhanced Cooperation: A Proper Approach to Market Integration in the Field of Unitary
Patent Protection? (2011) International Review of Intellectual Property and Competition Law 879, 910 ff.,
with regard to the patent cooperation, considers that enhanced cooperation undermines the protection
induced by the unanimity requirement and thus constitutes an unlawful circumvention of primary law de-
cision-making processes. With a similar, critical view J Cloos, ‘Les coopérations renforcées’ (2000) RMCUE
512, 514; J Raitio, ‘Fragmentation in the European Union and the Enhanced Cooperation Mechanism - Can
it be Abused? (2013) Europarattslig tidskrift 507, 512 ff.

61 Spain and Italy v Council cit. paras 35 ff.; L Guilloud-Colliat, ‘Le principe majoritaire et les coopérations
renforcées’ cit. 164.
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more susceptible to blockades and in those cases enhanced cooperation can easily be
regarded as a “last resort”.

111.2. THE IMPLEMENTATION OF ENHANCED COOPERATION

The implementation of an authorised cooperation follows the rules and procedures in
the Treaties, except for special voting arrangements in the Council for participating
States.®? In other words, while enhanced cooperation has a specific authorisation proce-
dure, it does not have specific rules for law-making within that cooperation. When adopt-
ing rules for the implementation of enhanced cooperation, the participating States must
respect Union law and the rights and competences of non-participating member states.
Art. 20(4) TEU makes clear that acts adopted within enhanced cooperation do not form
part of the acquis communautaire.®® Instead, they constitute a body of specific law within
the Union legal order (acquis particulier).®* Moreover, the member states are bound by
art. 4(3)(3) TEU to not impair the attainment of the Union’s objectives. Likewise, any en-
hanced cooperation shall aim to further the Union's objectives and protect its interests
and thus have to respect not only the legal, but also the political corpus of the Union.®
Hence, not only the legally binding acts of the Union, but also the “soft law”, have to be
respected by any enhanced cooperation. In other words, the acquis particulier of any en-
hanced cooperation must comply with the acquis communautaire. In the event of a con-
flict of laws, the Union acquis takes precedence over the rules adopted within the frame-
work of enhanced cooperation, since the latter cannot derogate from the application of
the acquis communautaire.® Taken together with the requirement to further the integra-
tion process, the call for compliance with Union law of legal acts adopted in enhanced
cooperation sets another important limit to the possible implementing acts. Not only
must they not contradict Union law. They must not derogate from general Union law ei-
ther in the sense that they cannot mean a step back in integration, i.e., they cannot re-
nounce existing rules of Union law for the cooperating States. In other words, enhanced
cooperation may not be used as a means to take a step back in integration.®’

As regards the non-participating States, art. 20(1)(2) sentence 2 TEU stipulates as a gen-
eral rule that enhanced cooperation shall be open at any time to all member states. It

62 See in detail R Bottner, The Constitutional Framework for Enhanced Cooperation in EU Law cit. 122 ff.

63 See also C Delcourt, The Acquis Communautaire: Has the Concept had its Days?' (2001) CMLRev 829,
867 ff., on the Nice Treaty.

64 R Bottner, The Constitutional Framework for Enhanced Cooperation in EU Law cit. 185.

65 See, along those lines, C Delcourt, The acquis communautaire' cit. 866 (fn 180).

66 AS Lamblin-Gourdin, ‘Les coopérations renforcées au secours du brevet unique européen’ (2012)
RUE 254, 259; HJ Blanke, ‘Article 20’ cit. 48.

67 Cf R Bottner, The Constitutional Framework for Enhanced Cooperation in EU Law cit. 187. See on the
application of EU principles to PESCO AS Houdé and RA Wessel, ‘A Common Security and Defence Policy:
Limits to Differentiated Integration in PESCO?' (2022) European Papers www.europeanpapers.eu.
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contains the right of “opting in” for any member state either at the time of the establish-
ment of the cooperation or at any later stage.®8 This “open door” principle is specified by
art. 328(1) TFEU, which provides that enhanced cooperation shall be open to all member
states when it is being established, subject to compliance with any conditions of participa-
tion laid down by the authorising decision, or at any other time, subject to compliance with
the acts already adopted within that framework, in addition to those conditions. Further-
more, as arts 20(3) TEU and 330(1) TFEU provide, all members of the Council may at any
time take part in the negotiations on the substantive acts implementing the cooperation,
irrespective of the States’ participation. This means that they can articulate any potential
interest or concern which might facilitate their accession to that cooperation in the future.
This openness and the possibility to take part in negotiations aims to prevent that an es-
tablished cooperation develops a life of its own, detached from the Union as a whole.

Furthermore, art. 327 TFEU provides that an established cooperation shall respect
the competences, rights and obligations of the non-participating States and that those
member states shall not impede the implementation of said cooperation by the partici-
pating States. The aim of the provision is to ensure that enhanced cooperation does not
lead to the adoption of measures which prevent the non-participating member states
from exercising their competences and rights and fulfilling their obligations.®® The non-
affection clause not only demands that the implementation of an on-going cooperation
itself respects the competences, rights and obligations. More generally, and in combina-
tion with the principle of the equality of States (art. 4(2) TEU), member states may not be
discriminated against due to their (non-)participation in enhanced cooperation.”®

As sentence 2 of art. 328(1) TFEU adds, accession can be subject to compliance with the
acts already adopted within that framework. While it is clear that any member state that
wishes to join a group of pioneering States must comply with what they have already
adopted for the implementation of that cooperation, one may wonder if the principle of
openness restricts the participating member states in what they can adopt as implementing
measures. This is particularly relevant if the group of cooperating States decides to adopt
measures that have been discussed before and that prevented (politically) the participation
of some member states in the first place (and thus ultimately the adoption by the Union as
a whole). This applies, for example, to the language regime adopted for the European pa-
tent, which originally prevented Spain and Italy from participating because they disagreed
with Spanish and Italian not being included in the list of languages for the unitary patent
protection. Another example is the linking of the two regulations on property regimes of
international couples (in other words, the inclusion of same-sex couples), which has been

68 Cf H) Blanke, ‘Article 20’ cit. 36.

9 Spain and Italy v Council cit. para. 82; C Lacchi, ‘Développements récents sur les coopérations ren-
forcées' cit. 793.

70 R Bottner, The Constitutional Framework for Enhanced Cooperation in EU Law cit. 199.
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criticised by Poland especially.”" In both cases, the implementing measures included these
exact aspects that prevent some States from participating in a Union-wide adoption. How-
ever, as the ECJ has stated, participants in cooperation are free to adopt arrangements with
which the non-participating States would not have agreed if they had participated. The in-
troduction of such rules does not render ineffective the possibility for non-participating
member states to join enhanced cooperation.”? In other words, enhanced cooperation may
adopt those rules that have led to the deadlock in the first place. This, however, may lead
to a permanent separation between participating and non-participating States and may run
counter to the character of enhanced cooperation as a sort of transition tool from flexible
to uniform integration. Nevertheless, it is for the non-participating States to decide if they
wish to abstain from a cooperation permanently or if they choose to accept a sort of late-
mover disadvantage due to their late participation.

Furthermore, the character of a specific cooperation may make it necessary that cer-
tain requirements are fulfilled by the members to that cooperation. This is envisaged by
arts 328(1) and 331 TFEU, when they refer to “conditions of participation” that can be laid
down in the decision authorising enhanced cooperation. The treaties do not specify the
nature of these entry conditions and current practice of enhanced cooperation does not
give any indication either, but one could imagine economic indicators or the introduction
of specific social, political or institutional elements as potential requirements.” However,
it follows from the negotiations in the Constitutional Convention that the conditions of
participation must be of an objective nature and cannot be established as a political in-
strument for the exclusion of certain member states.” This also means that these condi-
tions must be formulated in such a way that they can be met by any member state. This
limits the possibility to formulate conditions to the extent that they are not perceivably
discriminatory to certain member states.”> They may not lead to a limited or closed
group, as this would contradict the cooperation’s requirement of having a positive inte-
grative effect.”® To ensure this, they must be laid down in the authorising decision which

71 Ibid. 235 ff.

72 Spain and Italy v Council cit. paras 82 ff.

73 Cf G Gaja, 'How Flexible is Flexibility under the Amsterdam Treaty’ cit. 858 ff. With a different view F
Amtenbrink and D Kochenov, Towards a More Flexible Approach to Enhanced Cooperation’in A Ott and E Vos
(eds), Fifty Years of European Integration (T.M.C. Asser Press 2009) 181, 189, stating that “a Member State cannot
be left out because of its political, economic, or social conditions if that State wishes to take part”.

74 European Convention, CONV 723/03 cit.; also B Martenczuk, ‘Enhanced Cooperation: The Practice of Ad
Hoc Differentiation in the EU since the Lisbon Treaty’ (2013) StudDipl 83, 96; with a critical view on the language
regime in the framework of enhanced cooperation on unitary patent protection, see M Lamping, ‘Enhanced
Cooperation: A Proper Approach to Market Integration in the Field of Unitary Patent Protection? cit. 913.

7> A Hatje, ‘Artikel 328 AEUV' in J Schwarze and others (eds), EU- Kommentar (Nomos Helbing Lichten-
hahn Verlag 2019) 2.

76 Cf CR Fernandez Liesa and MA Alcoceba Gallego, ‘La cooperacién reforzada en la Constitucién Eu-
ropea’ in V Garrido Mayol and others (ed.), Comentarios a la Constitucion Europea (Tirant lo Blanch 2004)
463, 485.
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is subject to a vote by all Council members. Thus, the treaty does not require “uncondi-
tional openness””” but it does not place it solely in the hands of the participating member
states either. The Treaty makers considered that this approach would widen the number
of cases in which enhanced cooperation would be useful, as it would not in every case be
depended on mere will, but rather on objective differences and even objective conditions
of participation.”® The mechanism would thus be an instrument that allows taking into
account objective disparities, even if they are only temporary.”®

As mentioned, cooperation between a group of member states in the context of an
established enhanced cooperation can be extended by the authorisation of a new cooper-
ation with identical membership or at least a sub-group of States from the group of coop-
erating States. In this context, participation in the first cooperation can be established as a
“condition of participation” for the second cooperation in order to ensure synchrony be-
tween the two cases of cooperation and prevent the development of two groups on related
topics but with asynchronous participation. This notwithstanding, it would be an objective
requirement that could easily be fulfilled by any member state wishing to join a coopera-
tion, and this condition would not be of a prohibitive character. Furthermore, this link would
be justified by the intention to limit fragmentation within differentiated integration. It ap-
pears to be legally feasible to make participation in one cooperation conditional on the par-
ticipation in a preceding cooperation.® Unfortunately, this route has not been taken by the
member states when they established cooperation on property regimes of international
couples in a legal environment where there has already been differentiated integration as
regards Rome llI (the conflict-of-law rules on divorce and separation).®!

To sum up, the Treaties establish sufficient safeguards to ensure that sub-groups of
cooperating States do not turn into closed clubs of States with their own rules. They must
always fit into the existing body of EU law. In practice, however, cooperations establish
to a certain degree a de facto limitation to participation in that the member states taking
part in enhanced cooperation adopt - and this seems quite natural - those rules that led
to the conflict and the establishment of that cooperation in the first place. There are,
nonetheless, cases of accession - even of States that heavily resisted the adopted rules
at first - which allow the conclusion that this is not a severe obstacle. In this context,
flexibility in the form of enhanced cooperation can develop a centripetal effect on inte-
gration in specific areas.

77 JA Emmanouilidis and C Giering, ‘In Vielfalt geeint - Elemente der Differenzierung im Verfassungs-
entwurf (2003) Integration 454, 459.

78 European Convention, CONV 723/03 cit. 22.

79 Ibid. 3.

80 R Béttner, The Constitutional Framework for Enhanced Cooperation in EU Law cit. 237 ff.

81 Belgium, Bulgaria, Germany, Greece, Spain, France, Italy, Luxembourg, Malta, Austria, Portugal, and
Slovenia take part in both cases of enhanced cooperation, while the Czech Republic, Latvia, Lithuania, Hun-
gary, Romania, Croatia, the Netherlands, Finland, and Sweden only participate in one or the other.
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TV. ON A RELATED NOTE: PRE-BREXIT NEGOTIATIONS AND DIFFERENTIATION

When the United Kingdom became a member of the European Communities in 1973, it
did so without holding a membership referendum. Two years later, the population ex-
pressed support for EC membership, with 67 per cent in favour on a national turnout of
64 per cent.82 A good 40 years later, the United Kingdom would hold another referendum
on EU membership. On 23 June 2016, in an advisory referendum 51.9 per cent of voters
were in favour of the UK's leaving the European Union (turnout 72.2 per cent). Although
not legally bound by the outcome of the popular vote, the government initiated the offi-
cial EU withdrawal process on 29 March 2017 as it had promised to implement the refer-
endum's result. The exit deal negotiations led to intense discussions on the future EU-UK
relations and also on the possibility to exit from Brexit.

Before the Brexit referendum, the Heads of State and Government negotiated an
agreement, taking effect in the event that the UK had decided not to leave the Union.3
This package deal consisted of a Decision of the EU Member States’ Heads of State and
Government (including two amendments proposed to secondary legislation in the field
of social benefits and free movement) and a number of statements and declarations by
the Heads of State and Government, the European Council, and the Commission, some
of which contained plans for EU secondary legislation. Upon closer inspection, this pack-
age deal was more political than legal,®* the only elements having effect on EU law being
the proposed legislative acts and even they are subject to adoption and implementation
by the relevant actors and procedures under the EU Treaties.8>

Nonetheless, the question may arise whether such special situation of a member
state could be accommodated by means of enhanced cooperation. In this context, we
have to remember art. 326 TFEU, according to which any enhanced cooperation must
comply with the acquis communautaire, which cannot be suspended for the group of co-
operating States. This provision in combination with the requirement that enhanced co-
operation must have a positive integrative effect is an important substantial limit as it
makes clear that enhanced cooperation may not be used as a means to take a step back
in integration.® It cannot serve as an instrument for “differentiated disintegration” or the
subsequent instalment of “opt-outs” for unwilling or hesitant member states.®” On the

82 See in general D Butler and U Kitzinger, The 1975 Referendum (Macmillan 1976).

83 European Council, Conclusions of 18-19 February 2016 www.consilium.europa.eu.

84 Cf also K Oppermann, ‘Nach der Unterhauswahl ist vor dem EU-Referendum: die britische Eu-
ropapolitik am Scheideweg' (2015) Integration 276, 286.

85 S Peers, ‘The Final UK/EU Renegotiation Deal: Legal Status and Legal Effect’ (21 February 2016) EU
Law Analysis eulawanalysis.blogspot.com.

86 B Martenczuk, ‘Enhanced Cooperation'’ cit. 90; HJ Blanke, ‘Article 20’ cit. 32; M Kellerbauer, Von Maas-
tricht bis Nizza cit. 177.

87 C Deubner, 'Harnessing Differentiation in the EU-Flexibility after Amsterdam: Hearing with Parlia-
mentarians and Government Officials in Seven European Capitals’ (European Ccmmission Forward Studies


https://www.consilium.europa.eu/media/21787/0216-euco-conclusions.pdf
http://eulawanalysis.blogspot.com/2016/02/the-final-ukeu-renegotiation-deal-legal.html

1162 Robert Bottner

other hand, however, it is well possible that the status quo is preserved for all States and
only member states willing to deepen integration pursue a path of enhanced cooperation
in the sense that all States except the unwilling State(s) adopt legislation in a specific field
using the enhanced cooperation mechanism. While this is technically possible, it is polit-
ically undesirable and may lead to a complex system of Union-wide and cooperation-
specific rules. In effect, it could lead to de facto opt-outs that are generally not foreseen
in EU (secondary) law-making. Moreover, as participation in any case of enhanced coop-
eration is voluntary, this path may quickly turn into a slippery slope of cherry-picking for
other States, eventually jeopardising the integration project as a whole. Thus, while dif-
ferentiation in general may be a suitable method to accommodate serious concerns of
some member states (as has been done in the past for example with Schengen or EMU),
enhanced cooperation is not the tool to realise this endeavour.

V. OUTLOOK: DUSK OR DAWN FOR ENHANCED COOPERATION?

Although discussed for a number of files, it took around a decade until enhanced coop-
eration was first activated. It has been said that enhanced cooperation is in fact less rel-
evant and significant than expected by its proponents.8 However, one should not neglect
the potential of this tool of flexibility as a threat, comprising the risk of being left behind
by member states willing to deepen integration.®® Since the entry into force of the Lisbon
Treaty, enhanced cooperation has become part of the reality of differentiation in Euro-
pean integration. It is no longer just a concept that is carried from one treaty reform to
another, but it has been filled with life in recent years. It seems that the member states
develop a sort of routine to realise, by means of enhanced cooperation, policy objectives
for which there is no consensus among all member states. This is underlined by the fact
that the cases of differentiated integration by subgroups of States - including PESCO -
cover a variety of subjects.?® Nevertheless, if we consider the adoption of the Fiscal Com-
pact (and, depending on the Union's competence, the ESM), the member states still con-
sider using intergovernmental cooperation over enhanced cooperation.®! Mostly due to
its constitutional limits, enhanced cooperation cannot substitute for every case in which
flexibility and differentiation is needed.

Unit Working Paper 2000) 53; AS Lamblin-Gourdin, ‘Les coopérations renforcées au secours du brevet
unique européen’ cit. 259; R Bottner, The Constitutional Framework for Enhanced Cooperation in EU Law cit.
87; see also CD Ehlermann, ‘Engere Zusammenarbeit nach dem Amsterdamer Vertrag: ein neues Verfas-
sungsprinzip?' (1997) EuR 362, 372; R Hofmann, ‘Wieviel Flexibilitat fir welches Europa?’ cit. 723; F Martucci,
‘Les coopérations renforcées, quelques années plus tard’ cit. 390.

88 G Della Cananea, ‘Differentiated Integration in Europe after Brexit: An Institutional Analysis’in | Per-
nice and AM Guerra Martins (eds), Brexit and the Future of EU Politics (Nomos 2019) 45, 73.

89 See R Bottner, The Constitutional Framework for Enhanced Cooperation in EU Law cit. 338 ff.

90 Ibid. 335.

91 Cf F Fabbrini, ‘Enhanced Cooperation Under Scrutiny’ cit. 206.
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At the same time, however, initial practical experience shows that enhanced cooper-
ation is more suitable for the implementation of concrete legislative projects than for the
further development of larger regulatory complexes. The limited scope of application of
individual cases of cooperation also results from the legal framework: if such cooperation
is established, it must contain an outlook on the further steps in order to assess the ex-
tent to which the cooperation actually has a positive integrative effect. In addition, the
ultima ratio criterion requires that serious attempts have already been made to imple-
ment a specific project. This works well for individual files. In the case of a larger regula-
tory complex, it would be necessary for one or more States to clearly communicate from
the outset that they do not (intend to) support regulations in an entire subject area.®?

Despite the limited scope of each area, it is easy to see that enhanced cooperation is
particularly suitable for resolving political blockades.®3 In all cases of enhanced cooperation
to date, a Union-wide solution has failed not because of the inability but rather because of
the (political) unwillingness of some member states. This is all the more true since cooper-
ation has only taken place in cases where the Treaties require unanimity.

Interestingly, in most recent times enhanced cooperation has been considered for
subjects with major political implications. While eventually not put to use, enhanced co-
operation has been discussed as an option for the reform of the Dublin system or the
implementation of the NextGenerationEU instrument.® Furthermore, with regard to the
“rule of law crisis” in Poland, some authors discuss whether enhanced cooperation could
be used as a means of de facto expulsion of an EU member state,®> because the Union is
lacking the tools for actually expelling a member from the organisation. This situation is
fundamentally different from the one where one State no longer wishes to participate in
(certain areas of) integration (Brexit). Clearly, since enhanced cooperation requires only
a qualified majority in the Council for its establishment, this may prima facie appear as a
legally feasible option. However, it would be a very difficult endeavour to formulate con-
ditions of participation that would actually keep one State out. After all, the open-door
principle gives every State a right to participate in any established cooperation. Entry

92 R Bottner, The Constitutional Framework for Enhanced Cooperation in EU Law cit. 336.

93 In this context, it is interesting to note that a recent study found that only 23 per cent of government
officials from the (then) 28 Member States of the Union stated that “overcoming policy deadlocks” was their
country’s main motivation for flexible cooperation while 36 per cent wished to demonstrate benefits of collec-
tive European action through flexible cooperation. See A Méller and D Pardijs, The Future Shape of Europe:
How the EU Can Bend Without Breaking’ (2017) European Council on Foreign Relations Flash Scorecard 3.

94 ) Dempsey, ‘Judy Asks: Can the EU Solve the Budget and Rule-of-Law Crisis?' (26 November 2020)
Judy Dempsey's Strategic Europe, Carnegie Europe carnegieeurope.eu; S Giegold and R Repasi, ‘Budget
Blockade by Hungary/Poland: EU Council Presidency Should Start “Enhanced Cooperation” to Ensure Co-
rona Aid Flows’ (26 November 2020) The Greens/EFA sven-giegold.de; ] Graf von Luckner, ‘A Novel “Rein-
forced Cooperation” in the EU: The Viable Option of a NextGenEU without Poland and Hungary' (9 Decem-
ber 2020) Verfassungsblog verfassungsblog.de.

9 M Chamon and T Theuns, ‘Resisting Membership Fatalism: Dissociation Through Enhanced Cooper-
ation or Collective Withdrawal' (11 October 2021) Verfassungsblog verfassungsblog.de.
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conditions are allowed as long as they are not discriminatory. The only suitable criterion
to exclude a member state from cooperation due to failure to comply with the Union's
fundamental values would be the to implement this, for example the “rule of law”, as an
entry condition for further cooperation. It is hardly perceivable how this would be made
operational. Moreover, it may not even be an admissible entry criterion, as Union law
already has a tool (art. 7 TEU) to tackle this issue.

To sum up: enhanced cooperation as it stands is a suitable means to further the inte-
gration process in specific areas or for singular projects. However, this instrument is not
the knight in shiny armour that will help the Union overcome great (structural) crises. The
overall integration process as such must remain a common undertaking based on the
agreement of all its constituent members. Nevertheless, enhanced cooperation is a practi-
cal tool to further integration within the common European house, not outside. Used care-
fully, it will not create a hard-core Europe with fuzzy edges (despite what current participa-
tion may suggest),®® but instead be an asset to advance the Union as a whole.

% Cf N von Ondarza, ‘Zwischen Integrationskern und Zerfaserung: Folgen und Chancen einer Strategie
differenzierter Integration’ (2012) SWP Study www.swp-berlin.org. For a visual representation of this, see
the image published in R Bottner, The Constitutional Framework for Enhanced Cooperation in EU Law cit. 359.
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I. INTRODUCTION

Differentiation has long been discussed as a possible tool to enable and improve future EU
integration.” With a Union of 27 or more, it might not be possible to get unanimous agree-
ment on further integration steps. Offering a choice to member states to participate might
help overcome this challenge.? What is more, differentiation may have independent nor-
mative value. For example, it might offer more choice to member states and their elec-
torates on the level of EU integration they want, potentially increasing legitimacy.?

Depending on ones’ definition, moreover, a significant amount of differentiated inte-
gration already exists in the EU. Economic Monetary Union (EMU), Schengen and Perma-
nent Structured Cooperation (PESCO) provide key examples, as does the mechanism for
enhanced cooperation.* Yet one could also understand Treaty exceptions to free move-
ment or the numerous exceptions contained in secondary legislation as a form of differ-
entiation.> If differentiation simply means that EU law is not identical in all Member
States, therefore, lots of differentiation already exists. Once we include the realities of
how EU law is applied and enforced in different member states, moreover, differentiation
may even turn out to be the norm, rather than the exception.®

The ubiquity of differentiation — broadly understood — is an important characteristic
of the EU legal order. It offers an important counterweight to the more monolithic legal
claims and principles that form the very foundation of the EU legal order.” Yet from a

1 See for example already the 1979 speech by the then director of the LSE and former member of the
European Commission R Dahrendorf, ‘A Third Europe? (26 November 1979) Archive of European
Integration aei.pitt.edu; or the speech by former UK Prime Minister | Major, ‘Europe: A Future that Works'
(7 September 1994) John Major Archive johnmajorarchive.org.uk. More recently, see the option of more
structural differentiation in the White Paper of the Commission on the future of Europe or the discussion
in J Piris, The future of Europe: Towards a Two-Speed Europe? (CUP 2012).

2 Cf B de Witte, 'Variable Geometry and Differentiation as Structural Features of the EU Legal Order’ in
B de Witte and others (eds), Between Flexibility and Disintegration: The Trajectory of Differentiation in EU Law
(Edward Elgar Publishing 2017) 10.

3 Cf for example M Demertzis and others, ‘One Size Does Not Fit All: European Integration by Differ-
entiation’ (Bruegel Policy Brief 3/2018).

4 See for a very useful and instructive discussion of the different models one can use to define and
understand differentiation also D Thym, ‘Competing Models for Understanding Differentiated Integration’
in B de Witte and others (eds), Between Flexibility and Disintegration: The State of EU Law (Edward Elgar Pub-
lishing 2017) 28, 38-39.

5 Cf also the contribution in this Special Section of T van den Brink and M Hibner, ‘Accommodating
Diversity through Legislative Differentiation: An Untapped Potential and an Overlooked Reality?' (2022) Eu-
ropean Papers www.europeanpapers.eu 1191.

6 See for example A Dimitrova and B Steunenberg, The Power of Implementers: A Three Level Game
Model of Compliance with EU Policy and its Application to Cultural Heritage’' (2016) Journal of European
Public Policy 1211.

7 See amongst many other examples case C-399/11 Melloni ECLI:EU:C:2013:107; joined cases C-402/05
and C-415/05 Kadi and Al Barakaat International Foundation v Council and Commission ECLI:EU:C:2008:461,
or case C-284/16 Achmea ECLI:EU:C:2018:158, with interestingly also increasingly the values underpinning


http://aei.pitt.edu/11346/
https://johnmajorarchive.org.uk/1994/09/07/mr-majors-speech-in-leiden-7-september-1994-2/
https://www.europeanpapers.eu/en/e-journal/accommodating-diversity-through-legislative-differentiation
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more structural-constitutional perspective many forms of differentiation remain rather
limited as to the flexibility they allow, and hence as to the actual choice they offer to
member states and member peoples on their EU membership.® The freedom to join the
patent court or not, for example, might not be the kind of choice that really gives the
citizens a sense of control over EU integration. Consequently, many of the more limited
forms of differentiation cannot fulfil the promise that is sometimes implied by or associ-
ated with differentiation: a real choice between different types or levels of EU member-
ships and the future path of EU integration for your member state.®

It is the legal space for such more far-reaching, structural forms of differentiation
that form the focus of this Article. How much space does the EU legal and constitutional
order provide for truly, structurally differentiated membership?'° Structural differentia-
tion is thereby understood as allowing a member state to dynamically choose a set of EU
rights and obligations that deviates from the standard set to such an extent that this
leads to an alternative level of membership instead of a ‘mere’ opt-out in one or more
limited fields or domains.

The main tool used to chart the legal space for such structural differentiation is
Brexit. Clearly Brexit concerns a third state, and hence does not constitute a form of dif-
ferentiation within EU law. Nevertheless, the UK demands during Brexit forced the EU to
assess the flexibility and divisibility of its own legal order. And over the course of the
Brexit negotiations, EU law indeed appeared to become far more flexible than the initial
EU legal theology on the unity and indivisibility of the acquis implied.” Under the With-
drawal Agreement, for example, Northern-Ireland was to remain semi-permanently in
the internal market for goods, without the other freedoms applying, suggesting that the
four freedoms are divisible, just like post-Brexit UK territorial sovereignty.

At first glance, therefore, it might appear that Brexit brought a more structurally differ-
entiated EU a step closer. This Article argues that, on closer inspection, Brexit rather

the EU being included, as in case C-896/19 Repubblika ECLI:EU:C:2021:311 and cases C-156/21 Hungary v
Parliament and Council ECLI:EU:C:2022:97 and C-157/21 Poland v Parliament and Council ECLI:EU:C:2022:98.

8 See for a further discussion on the nature and role of Member Peoples A Cuyvers, The Confederal
Come-Back: Rediscovering the Confederal Form for a Transnational World' (2013) ELJ 711.

9 Cf also D Thym, ‘Competing Models for Understanding Differentiated Integration’ cit. 41.

10 Although this Article often uses the example of different levels of EU Membership, which could be seen as
a form of a “multiple speeds” Europe in the meaning of D Thym, ‘Competing Models for Understanding Differen-
tiated Integration’ cit., the sources of rigidity seem relevant to all three conceptual ideal types of differentiation he
identifies, even if it most directly connects with the ideal type of an EU d la carte, which really allows member state
far-reaching and flexible powers to switch between different packages of EU rights and obligations.

1 See for example, Special Meeting of the European Council (Art. 50) EUCO XT 20004/17 of 27 April
2017, Guidelines following the United Kingdom'’s notification under art. 50 TEU, p. 3 para. 1; and C Hillion,
‘Withdrawal Under Article 50 TEU: An Integration-Friendly Process’ (April 2018) CMLRev 29.
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exposed several structural sources of EU rigidity."? Sources of rigidity are thereby understood
as legal rules and principles that, either by themselves or in interaction with other rules,
principles and material facts, limit the scope for structurally significant differentiation in the
EU's legal and constitutional set-up. A source of rigidity can therefore be broader than a
single legal rule or principle, like equality, precisely because the rigidity may stem from a
combination of or interaction between multiple principles, rules and facts.'

Contrary to the more traditional approach, therefore, this Article does not focus on the
positive examples of flexibility and potential ways to extrapolate them. Instead, it tries to
identify those parts of the EU legal fabric that resist structural differentiation.’ What are
the sources of legal rigidity in the EU? How do they limit differentiation? And if some of
these sources of rigidity were temporarily or partially overcome during Brexit, does this
mean that they can also be overcome in a non-exit context or on a more permanent ba-
sis?"> To use a building metaphor, the question is if there are some load-bearing walls in
the EU legal construct that cannot be moved without bringing the whole building down.
And if such load-bearing walls exist, what limits does this impose on any plans to structur-
ally redesign the EU constitutional structure in a more flexible manner?

To keep the analysis manageable, the first part of this Article formulates three possi-
ble sources of legal rigidity, hypothesized to be particularly limiting.'® These are: i)

12 See for discussion on Brexit and differentiation also B de Witte, ‘An Undivided Union? Differentiated
Integration in Post-Brexit Times' (2018) CMLRev 227 and B De Witte, ‘Near-Membership, Partial Member-
ship and the EU Constitution’ (2016) ELR 471.

13 See for example on the limiting effects of equality ] Wouters, ‘Constitutional Limits to Differentiation:
The Principle of Equality’ in B de Witte and others (eds), The Many Faces of Differentiation in EU Law (Intersen-
tia 2001) 301.

' 1n this sense it builds on the observation of De Witte, Ott and Vos that “finally, the question whether
flexibility is a tool for disintegration or integration can only be answered by establishing what are the core
institutional and policy elements, the core principles and values from which the Union of all EU Member
States cannot deviate without putting the essence and functioning of the supranational entity at stake” in
B de Witte, A Ott and E Vos, 'Introduction’ in B de Witte, A Ott and E Vos (eds), Between Flexibility and
Disintegration: The Trajectory of Differentiation in EU Law (Edward Elgar 2017) 6. See for an analysis of limits
derived from the principle of loyalty also A Miglio, ‘Differentiated Integration and the Principle of Loyalty’
(2018) EuConst 475, and for an analysis focusing on the limits imposed by the principles of consistency and
sincere cooperation in the context of PESCO the insightful contribution in this Special Section by AS Houdé
and RA Wessel, ‘A Common Security and Defence Policy: Limits to Differentiated Integration in PESCO?
(2022) European Papers www.europeanpapers.eu 1325.

15 Cf also the recognition by Kingston that some form of an “essential, non-derogable core” is required
to maintain the integrity and effectiveness of EU law and policy, even in the flexible domain of
environmental policy. See S Kingston, ‘Flexibility in EU Environmental Law and Policy: A Response to
Complexity, of Fig Leaf for Expediency?' in B de Witte and others (eds), Between Flexibility and Disintegration:
The Trajectory of Differentiation in EU Law cit. 360.

'6 For analyses on other legal and constitutional limits to differentiation also see ] Wouters, ‘Constitu-
tional Limits to Differentiation’ cit. and A Ott, ‘EU Constitutional Boundaries to Differentiation: How to Rec-
oncile Differentiation with Integration? in A Ott and E Vos (eds), Fifty Years of European Integration: Founda-
tions and Perspective (T.M.C. Asser Press 2009) 113.
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reciprocity (many EU rights require Member State reciprocity);'” ii) interconnectedness
(many rights require a coherent package of rights to work);'® and iii) effectiveness (lower
levels of membership may still require full blown doctrines such as autonomy, supremacy
and direct effect).'® A fourth limiting factor concerns the cumulative dynamics of differen-
tiation. Even if more far-reaching differentiation, such as creating different “levels” of EU
membership, is legally possible, how would moving between these different levels work?
And what would the cumulative effect be of multiple member states dynamically alter-
nating between different packages of membership rights and obligations?

Once these possible sources of rigidity have been analysed, the next part of this Article
explores if these sources of rigidity were overcome during Brexit. To that end, it zooms in
on three legal outcomes, being the transition period, the Northern-Ireland Protocol and
substantive free movement rights in the Trade and Cooperation Agreement (TCA). Subse-
quently, the conclusion assesses whether Brexit offers a legal steppingstone for more struc-
tural EU differentiation, or whether the sources of rigidity in reality limit the legal space for
such differentiation unless some major constitutional redesign is successfully enacted.

Clearly the approach outlined here is limited and can only yield tentative conclusions.
The conception of rigidity itself, for example, already requires more conceptual and legal
work than can be offered here. This Article also largely focusses on the internal market,
even if many other areas of EU law deserve and need to be included.?° One should be,
furthermore, be careful not to overlearn from Brexit, which was in part driven and deter-
mined by unique circumstances. The deliberate focus on legal limits to integration, more-
over, is in no way intended to deny the many political limits to differentiation, the fact
that several political limits have been dressed up as legal limits during Brexit negotiations,
or the fact that in the EU seemingly rigid legal limits sometimes become rather fluid
where sufficient political pressure builds up.?' Lastly, the focus on limits to flexibility is in
no way intended to deny the significant scope for flexibility, broadly understood, already
present in the EU legal system nor its constitutional importance. To fully understand

17 See already case C-26/62 Van Gend en Loos v Administratie der Belastingen ECLI:EU:C:1963:1 and for
a Brexit analysis A Cuyvers, ‘Balancing Sovereignty, Trade and Northern-Irish Peace: Free Movement of
Goods Post-Brexit' in F Kainer and R Repasi (eds), Trade Relations After Brexit (Hart Publishing 2019).

'8 Cf Barnier's famous “Staircase to Hell”, which even itself ran into significant legal complications, see
B de Witte, ‘An Undivided Union? cit. 227.

19 See in the context of Brexit, RC Tobler, ‘One of Many Challenges After “Brexit”: The Institutional Frame-
work of an Alternative Agreement - Lessons from Switzerland and Elsewhere? (2018) Maastricht Journal of
European and Comparative Law 575.

20 Cf also G de Burca, ‘Differentiation within the “Core”? The Case of the Internal Market' in G De Burca
and Scott (eds), Constitutional Change in the EU: From Uniformity to Flexibility? (Hart Publishing 2000) 133-171.

21 See for example the fluidity of EMU law in case C-370/12 Pringle ECLI:EU:C:2012:756 and case C-
62/14 Gauweiler ECLI:EU:C:2015:400, or the creativity behind the “one-off” funding mechanism enabling
Next Generation EU.
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flexibility, however, we must also understand the other half of the equation, being the
legal forces that lead to rigidity and hence limit the scope for structural differentiation.

IT. SOURCES OF RIGIDITY

Law inherently strives for a sufficient level of predictability and consistency. A law that
changes daily would not even meet the minimum criteria for qualifying as law.22 A certain
amount of rigidity is therefore inherent in all law. For the EU legal order, however, the
search for predictability and consistency is even more existential. With weaker political
and societal foundations than most nation states, the EU relies on its legal order to a
relatively large extent for effectiveness and stability.?3 EU law, moreover, must be rigid
enough to guide and restrain 27 national legal orders. The existential threat experienced
by EU lawyers when some of the foundational rules of EU law are challenged, for example
by the German Constitutional Court or even more viscerally by the Polish Constitutional
Court, illustrates the central importance of these foundational rules and the legal rigidity
and stability they provide to the EU as a whole.?* Many key norms of the EU polity have,
therefore, been legally enshrined, often at the constitutional level, to ensure the stability
of the EU. Such legalization and constitutionalizing itself already leads to more rigidity
than where norms remain at the political or conventional level.

Consequently, underlying more specific sources of rigidity, there is already a level of
conceptual and constitutional rigidity in EU law that seems to be higher than in national
legal systems. As indicated, however, this Article will focus on several more specific
sources of legal rigidity in the EU legal system which came to the fore during the Brexit
negotiations. We will start with reciprocity, which is closely linked to the nature of the EU,
and subsequently move on to interconnectedness and effectiveness.

22 Cf L Fuller, The Morality of Law (Yale University Press 1969 2nd ed.) and R Raz, The Morality of Freedom
(Clarendon Press 1998).

23 See amongst many others Van Gend en Loos v Administratie der Belastingen cit., case C-6/64 Costa v.
E.N.E.L. ECLI:EU:C:1964:66, case C-106/77 Simmenthal ECLI:EU:C:1978:49, or more recently case C-824/18
A.B. and Others. (Appointment of judges to the Supreme Court - Actions) ECLI:EU:C:2021:153 and A Cuyvers,
The EU as a Confederal Union of Sovereign Member Peoples: Exploring the Potential of American (con)Federalism
and Popular Sovereignty for a Constitutional Theory of the EU (Diss. Leiden 2013) part. I.

24 See especially BVerfG of 5 May 2020 2 BvR 859/15 and the preliminary reference underlying this
judgment, following up on the Gauweiler saga, as well as, of a different nature, the judgment of the Polish
Constitutional Tribunal of 7 October 2021 in case K 18/04 declaring certain parts of the EU Treaties, as
interpreted by the CJEU, incompatible with the Polish Constitution and hence not binding on Poland.
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11.1. OMNIDIRECTIONAL RECIPROCITY AS A SOURCE OF RIGIDITY

EU law is largely based on reciprocal promises.?> Member states promise to grant each
other, and each other’s citizens, largely identical package of rights and obligations.2® Clearly
reciprocity is a feature of many international agreements. But in the EU, the nature, level
and significance of reciprocity has been lifted to a higher level, in part by the CJEU. Already
in Costa v. E.N.E.L., for example, the autonomy and supremacy of EU law was directly linked
to its reciprocal nature: “The integration into the laws of each Member State of provisions
which derive from the Community, and more generally the terms and the spirit of the
Treaty, make itimpossible for the States, as a corollary, to accord precedence to a unilateral
and subsequent measure over a legal system accepted by them on a basis of reciprocity”.?”

One of the reasons that Member States have agreed to grant so many rights to others
is because they receive the same rights in return. What is more, the right of one party
often, by logical necessity, mirrors the obligation of the other party. The right of a Greek
EU citizen to move freely to Estonia, for example, implies the obligation of Estonia to allow
her in. What is more, for an internal market to work, the right of the Greek citizen to go
to Estonia cannot not depend on the number of Estonians in Greece. Nor can it depend
on whether Greece is respecting its own obligations under EU law.?8 As the CJEU has held,
the failure of a member state to respect its obligations under EU law does not relieve
other member states of their obligations under EU law towards this member state or its
citizens. This is indeed a fundamental difference between the EU legal order and “ordi-
nary” public international law which largely depends on self-policing and reprisals.

The importance of reciprocity is further illustrated by the principle of mutual recog-
nition.2° Mutual recognition in principle requires member states to reciprocally recognise
the equivalence of each other's norms. Obviously, mutual recognition, and reciprocity in
general, are far from absolute. For example, treaty exceptions and the rule of reason
allow member states to restrict free movement rights to safeguard legitimate overriding
objectives in a proportionate manner. Even in the strict mutual recognition framework of
the European Arrest Warrant (EAW), the execution of an EAW may be halted, for example

25 See for an example from the national perspective also how the French Conseil constitutionnel stresses
the importance of reciprocity in its French Constitutional Council decision of 2 September 1992 no. 92-321 DC.

26 Note that the prohibition of discrimination based on nationality as enshrined inter alia in art. 18
TFEU, one of the most fundamental norms of EU law, can also be understood as a form of reciprocity.
Member States are not allowed to give more rights to their own citizens than to those of other Member
States, essentially creating a reciprocal set of rights.

27 Case C-6/64 Costa v ENEL cit.

28 See for examples of reciprocity more common in “ordinary” public international law case C-265/19
Recorded Artists Actors Performers ECLI:EU:C:2020:677 para. 36, or case C-207/17 Rotho Blaas Srl
ECLI:EU:C:2018:840 para. 45, where the CJEU confirms that it will not grant direct effect to WTO law as other
WTO Members do not do so either.

29 See already case C-120/78 Rewe-Zentral AG v Bundesmonopolverwaltung fiir Branntwein ECLI:EU:C:1979:42.
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because of failing fundamental rights protection in the other member state.?° These lim-
its to mutual recognition, however, truly are the exception, and the CJEU has worked very
hard to keep them as such.3' What is more, most exceptions to mutual recognition are
also reciprocal. Each member state must meet the same standard to justify restrictions or
limits. These exceptions, and one could see as a second-order reciprocity which recipro-
cally regulates the exceptions to reciprocity, therefore create the requisite flexibility to
allow a reciprocal system to function. None of the exceptions to reciprocity, therefore,
allow differentiation to a degree that would undermine the level of reciprocity required
for the stability and effectiveness of the EU legal order.3?

Reciprocity creates a certain level of rigidity. Member states reciprocally promise
each other and each other’s citizens the same package of rights.3? Differentiation in the
package of rights of one or more member states then undermines reciprocity or requires
complex arrangements as soon as the rights and obligations vis-d-vis one member state
start to differ as compared to all other member states. Brexit illustrated this challenge.
Granting the UK a different set of rights and obligation would either mean that the UK
received more than it gave, or that all member states would have to start giving fewer
rights to the UK and its citizens than they gave to all other member states and EU citizens.
Having such a separate bundle of rights and obligations for only the UK might in itself still
have been possible, even if already rather complicated. Yet such an approach of differ-
entiated yet reciprocal packages of rights and obligations rapidly becomes untenable
where multiple member states receive their own unique blend of rights and obligations.
In fact, what the cumulative impact of such differentiation shows is how the EU in many
areas relies on multidirectional or even omnidirectional reciprocity to function.

Many norms of EU law, including most internal market rights, only function because
all member states offer by and large the same package of rights to each other. For exam-
ple, the internal market for goods works because one good can move freely from Luxem-
burg to Germany, and another can move from Germany to Italy through Austria. This
creates an omnidirectional reciprocity, whereby it no longer becomes necessary to check
from which member state a good originally comes. Were the rights of a good to depend

30 See for example case C-404/15 Aranyosi and Cdlddraru ECLI:EU:C:2016:198.

31 See generally in the context of services S Van den Bogaert and others, ‘Free Movement of Services,
Establishment and Capital’ in PJ Kuijperand others (eds), The Law of the European Union (Deventer: Wolters
Kluwer 2018) 539 ff.

32 See also already M Dougan, The Unfinished Business of Enhanced Co-operation: Some Institutional
Questions and their Constitutional Implications’ in A Ott and E Vos (eds), Fifty Years of European Integration:
Foundations and Perspectives (TMS Asser Press, 2009) 157, as well as the more general discussion on effec-
tiveness below.

33 Note in this context that exceptions to reciprocity through differentiation are also easier where they
concern a limited, identifiable group of people with limited societal power such as non-EU citizens. For
example, the far reaching opt outs of the UK in the area of asylum generally only affect the rights of asylum
seekers. As such, they have a more limited impact on general reciprocity.
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on bilateral reciprocity between each member state, however, it would remain necessary
to check for each good in which state it originated and what the precise reciprocal rights
are between the state of origin and the receiving state.

One member state with a different package of rights and obligations might not neces-
sarily derail this omnidirectional set-up.3* Yet if multiple member states receive the free-
dom to differentiate their packages of rights and obligations, it becomes almost impossible
to maintain automatic, omnidirectional reciprocity. Rights and obligations will start to de-
pend on bilateral reciprocity between Member States. The rights and obligations between
specific member states and their citizens will then be determined by the overlap in the spe-
cific “packages” of rights and obligations each of these states has agreed to. The result
would be a patchwork incapable of sustaining an effective internal market. For example,
say Spain gives EU citizens equal access to its social security, yet Denmark does not. At some
point, it will become untenable for Spain to continue awarding benefits to Spanish citizens
in Denmark. This picture gets even more complicated where, for example, a Danish citizen
moves to Portugal, acquires permanent residence, and then moves to Spain. Would this
person be entitled to the Portuguese package of rights in Spain, or to the Danish? And what
about individuals with multiple EU nationalities, or working in multiple member states? For
goods, of course, as again illustrated by Brexit, a lack of omnidirectional reciprocity requires
defining and tracking the origin of goods, seriously hampering free movement and reintro-
ducing many of the barriers that an internal market is there to remove.3>

The multidirectional reciprocity on which many parts of EU law, including the internal
market, depends creates a rather high level of rigidity.3® In turn, this limits the legal space
for more structural differentiation in the rights and obligations of member states and EU
citizens. Especially the cumulative effect of differentiation means that the packages of rights
and obligations cannot differ too much from one member state to the next, inter alia where
rights of individuals are concerned. Clearly, this reciprocity derived rigidity does not apply
to all EU rights and obligations. The well-known areas of existing flexibility in EU law, includ-
ing opt-outs in the areas of freedom, security and justice, and differentiation in member-
ship in Schengen and the Eurozone, show that the rights and obligations of member states

34 Cf for example the deviations allowed under art. 114(4) or (5) TFEU or limited exceptions such as for
Swedish snus.

3> See for a further discussion on goods A Cuyvers, ‘Balancing Sovereignty, Trade and Northern-Irish
Peace’ cit.

36 One could here also think of reciprocity in institutional rights and obligations. As debates about the
creation of an EMU parliament and the “ins” and “outs” in the Eurogroup show, differentiating in the rights
and obligations that Member States have in EU institutions rather quickly lead to rather intractable chal-
lenges. For example, on the one hand it is often untenable to differentiate in the representative rights of
Member States or EU citizens. On the other hand, it will be equally untenable to continue to grant the same
levels of representative rights to those Member States and EU citizens opting for smaller packages of rights
and obligations. See for a discussion in the context of EMU L) van Middelaar and V Borger, ‘A Eurozone
Congress' in S Hennette and others (eds), How to Democratize Europe (Harvard University Press 2019) 11.
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can differ in certain areas and to a certain extent.3” Yet even within these fields, however,
the choice is often rather binary between participating or not participating.® For example,
a member state cannot choose to join only certain parts of EMU, to accept only certain
EAW's from certain member states or to ignore part of the Schengen Borders Code.?® Once
a choice to join has been made, the principle of reciprocity usually kicks in, precluding a
member state to pick and choose its own basket of rights and obligations.*°

In conclusion, reciprocity is a vital construct underlying the EU legal order. Structural
differentiation, especially concerning the respective rights and obligations of member
states, sits uneasily with (omnidirectional) reciprocity. Consequently, the need for reci-
procity forms a source of legal rigidity which limits structural differentiation in the EU.
This limiting effect is amplified by the related construct of interconnectedness, to which
we now turn.

11.2. INTERCONNECTEDNESS AS A SOURCE OF RIGIDITY

Your right to reside in another EU member state usually loses much of its value if you are
not allowed to bring your spouse or send your kids to school. Equally, your right to provide
medical services in another member state loses practical relevance if your medical degree
is not recognized, you cannot insure yourself, or your services are not covered by national
health insurance. As these examples show, many constructs of EU law depend on a web of
interconnected rights and obligations to function. To use the example of a car: no matter
how powerful your engine or shiny your rims, without a gearbox you will not get very far.
The level of interconnectedness required in part depends on the objectives pursued
and the desired level of effectiveness. The CJEU thereby tends to opt for a rather ambi-
tious interpretation of the objectives pursued and a very high level of effectiveness. Of-
ten, the CJEU will ask which interpretation of EU law optimally achieves a desired outcome.
Consequently, EU law usually requires many interconnected rights to optimally ensure a
certain right. For example, the CJEU has found that to be effective, the right to provide
services must include the right to bring as many staff as you need for as long as you need
them.4! Similarly, an effective right to work in another member state not only includes

37 For some strong overviews of differentiation in EU law see for example B de Witte and others (eds),
Between Flexibility and Disintegration: The Trajectory of Differentiation in EU Law cit.

38 See in this context also section I1.2.

39 It is recognized that certain non-EMU Members can selectively participate in some EMU-related
mechanisms such as the ESM and the TSCG, but they cannot partially join the EMU as such.

40 Cf also art. 326(2) TFEU which explicitly states that enhanced cooperation “shall not undermine the
internal market”. Even if a form of differentiation takes place outside the internal market proper, therefore,
it may not undermine the internal market, turning the effectiveness and coherence of the internal market
into a limit on differentiation. Cf also B de Witte, ‘Variable Geometry and Differentiation as Structural
Features of the EU Legal Order’ cit. 21.

41 See for example case C-113/89 Rush Portuguesa v Office national d'immigration ECLI:EU:C:1990:142.
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the right of your children to go to school, but the right to finish this schooling. Even ob-
stacles to participate in national sports competitions may threaten the effective free
movement of workers.#

One can of course challenge the level of effectiveness the CJEU strives for. Yet even
under lower standards, many EU rights and obligations are inherently interconnected.
What is more, a certain level of interconnectedness already flows from simple material
reality. People have babies and get sick, whether this is legally convenient or not. Simi-
larly, physics, geography, production processes, logistical realities or the limits of ICT sys-
tems affect trade in goods and the possible ways to organize customs checks. If one truck
carries packages from 50 different producers, for example, just tracking that truck is not
enough to replace a customs border by “technology”. Legal rules must therefore also
consider the material interconnections between law and our physical reality.*3

Consequently, any mechanisms for structural differentiation must respect the legal
limits imposed by legal and material interconnections. One cannot, therefore, freely pick
and choose from interconnected rights, which leads to rigidity. The limits imposed by
interconnection, moreover, affect both attempts to reduce integration for certain mem-
ber states as well as attempts to deepen integration for a coalition of the willing. For both
reduction and deepening will likely not just affect a single rule or mechanism, but a whole
web of related rules.

Interconnection, moreover, does not just play a role in the internal market. Even in ar-
eas that serve as prime examples of differentiation, such as EMU and Schengen, intercon-
nectedness imposes clear limits on the nature and scope of differentiation. For instance,
joining Schengen, and removing internal borders, creates the need to harmonize the pro-
tection of shared external borders. Hence, even if some flexibility remains, all states partic-
ipating in the Schengen area need to sign up to a minimum of substantive rules as well as
forms of institutional collaboration and coordination.** Similarly, a sufficient level of coher-
ence also becomes necessary for an effective common asylum system.*> As to EMU, a com-
mon currency not just requires a joint monetary policy but, as experience has shown, a host
of norms on economic policy and banking supervision, combined with far reaching

42 Case C-413/99 Baumbast and R ECLIEU:C:2002:493 and case C-22/18 Topfit and Biffi
ECLI:EU:C:2019:497.

43The author would like to thank Kalypso Nicolaidis for her interesting suggestions on this point during
the seminar.

44 Cf Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016 on a
Union Code on the rules governing the movement of persons across borders (Schengen Borders Code).

45 See also the contribution in this Special Section by ) Santos Vara, ‘Flexible Solidarity in the New Pact
on Migration and Asylum: A New Form of Differentiated Integration? (2022) European Papers www.euro-
peanpapers.eu 1243. For the additional point that we could (and should) understand fundamental rights
as part of the interconnected set of rules, which thus add rigidity, especially in the area of asylum, see N El-
Anany, ‘The Perils of Differentiated Integration in the Field of Asylum'’in B de Witte and others (eds), Between
Flexibility and Disintegration: The Trajectory of Differentiation in EU Law cit. 362, 367.
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institutional commitments including an independent central bank, EU institutional capacity
to act in times of crises and, to that end, commit formerly unprecedented sums of public
money. In other words, Schengen and EMU allow a certain level of binary differentiation in
the sense that one can choose to take part or not. Once a choice is made to join, however,
a Member State must sign up to a host of interconnected norms and institutional struc-
tures. This leaves little space for differentiation within Schengen or EMU.

What is more, even policy areas that might formally be separate from the internal mar-
ket may use internal market tools to achieve certain aims or simply affect the functioning
of the internal market directly or indirectly. In those cases, even such non-internal market
areas may be constrained by the rigidity that derives from the interconnectedness of the
internal market.#¢ The spill-over of internal market rigidity, moreover, can also extend to
external obligations of the EU and its member states. For example, due to internal disa-
greement, initial EU legislation on GMOs left significant space for Member States to adopt
stricter norms.#’ The subsequent patchwork of national prohibitions, however, was subse-
quently found to contravene World Trade Organization (WTO) law, especially as no ade-
quate scientific risk assessment had been carried out to justify many stricter national
norms.*® This demonstrates the rigidity created by the interconnection between internal
legislation and external obligations of the EU and its member states.*’

Rigidity is further increased by the interconnection between substantive norms and
the EU’'s democratic and decision-making machinery. Again EMU provides a clear exam-
ple.*0 Even if substantively some member states can choose to remain outside EMU, sig-
nificant difficulties arise in respecting the democratic and decision-making rights of the
“outs”, and more generally in fitting the Eurozone into an EU constitutional and legitimacy

46 See for example Regulation 2017/1369 of the European Parliament and of the Council of 4 July 2017
setting a framework for energy labelling and repealing Directive 2010/30/EU (Text with EEA relevance),
which is part of the EU's environmental policy but also concerns the EU market for goods.

47 See for example Directive 2001/18/EC of the European Parliament and of the Council of 12 March
2001 on the deliberate release into the environment of genetically modified organisms and repealing Coun-
cil Directive 90/220/EEC.

48 World Trade Organization, DS921: European Communities - Measures Affecting the Approval and Mar-
keting of Biotech Products www.wto.org. See for discussion S Kingston, ‘Flexibility in EU Environmental Law
and Policy’ cit. 354.

4 Note in this context also that the increasingly strict requirement of coherence in the external posi-
tion of the EU and its Member States may further increase rigidity and decrease the scope for differentia-
tion. See for instance case C-246/07 Commission v Sweden (PFOS) ECLI:EU:C:2010:203. See also the contribu-
tion by AS Houdé and RA Wessel, ‘A Common Security and Defence Policy: Limits to Differentiated Integra-
tion in PESCO? cit., with further thanks for their valuable comments on this point during the seminar.

50 Cf critically D Thym, ‘Competing Models for Understanding Differentiated Integration’ cit. and T
Beukers and M Van der Sluis, ‘Differentiated Integration from the Perspective of the Non-Euro Area Mem-
ber States’ in T Beukers and others (eds), Constitutional Change through Euro-Crisis Law (Cambridge Univer-
sity Press 2017) 143.


https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds291_e.htm
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structure designed for decision-making by all member states jointly.>' The interconnec-
tion between substantive norms and the institutional set-up of the EU, therefore forms a
further source of rigidity.>? As one cannot create endless permutations of EU institutions,
one at some point has to choose between either allowing the “outs” a say on decisions in
areas of EU integration they do not participate in, or limiting substantive integration to
the extent that can be accommodated by the unitary institutional framework of the EU.>3

A further complication arises, moreover, where we consider the interaction between
reciprocity and interconnectedness. Interconnectedness can limit the options for differ-
entiation to certain coherent packages of rights and obligations. Even if multiple coherent
packages of rights can be designed, however, reciprocity may subsequently limit the ca-
pacity of member states to freely choose between these packages. After all, due to (om-
nidirectional) reciprocity, it may be necessary that all member states choose the same
package of interconnected rights. If in one field this is indeed the case, member states in
fact only have the freedom to jointly choose which coherent package of rights they will
all reciprocally adopt, which significantly reduces the scope for structural differentiation.

Brexit also illustrates the limitations imposed by interconnectedness. For example,
the UK initially wanted to retain free movement of services to a certain extent, especially
for financial services. At the same time, it wanted to remove all residence rights con-
nected to this freedom, especially for staff of service providers. After all, one of the core
promises behind Brexit was to limit migration. The UK demand, however, went squarely
against the case law of the CJEU, which holds that the right of service providers and staff
to move and reside is inherently connected to the freedom to provide services, as is the
right of service recipients.>* As a result, the EU could only accept the full package of rights
related to freedom of services or none at all.

51 See for instance K Tuori, The Eurozone Crisis: A Constitutional Analysis (Cambridge University Press
2014) and A Hinarejos, The Euro Area Crisis in Constitutional Perspective (Oxford University Press 2015).

52 See making short shrift of proposals for an EMU parliament for example also B De Witte, ‘The Law
as Tool and Constraint of Differentiated Integration’ (EUI Working Paper RSCAS 2019/47) 15.

53 See on this point also D Thym, ‘Competing Models for Understanding Differentiated Integration’ cit. 61,
stressing that it is important that differentiation “is regularly embedded into the single institutional frame-
work”. Importantly, the European Parliament has historically strongly opposed any attempts to create asym-
metric participation of MEP's. The recognition since Lisbon in art. 14(2) TEU that the EP is “composed of repre-
sentatives of the Union's citizens” has only further entrenched this approach legally. See for an example the
reaction of the European Parliament to suggestions made in the EMU context the Resolution 2012/2151(INI)
of the European Parliament of 20 November 2012 with recommendations to the Commission on the report
of the Presidents of the European Council, the European Commission, the European Central Bank and the
Eurogroup “Towards a genuine Economic and Monetary Union”. See for further discussion D Curtin and C
Fasone, ‘'Differentiated Representation: Is a Flexible European Parliament Desirable? in B de Witte and others
(eds), Between Flexibility and Disintegration: The Trajectory of Differentiation in EU Law cit. 118.

54 See for an overview S Van den Bogaert and others, ‘Free Movement of Services, Establishment and
Capital’ cit. 539 ff., and for an overview of the much more limited system under the TCA: SCG Van den
Bogaert and A Cuyvers, 'Het dienstenverkeer tussen de EU en het Verenigd Koninkrijk na Brexit' (2021)
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The tense debate on the level playing field provides another example of intercon-
nectedness. The more markets are integrated, the more important it is to guarantee a
level playing field, for example concerning competition policy or environmental, labour,
data protection or consumer protection standards, which impact competitiveness. If you
do not harmonize these standards, undertakings from the member state with the lowest
standards have an unfair competitive advantage, which they can freely exploit if they
have unfettered access to the markets of other member states. It is true that jointly reg-
ulating all these areas significantly decreases the freedom of member states and thereby
increases the sovereignty costs of free movement. Yet from the perspective of EU law, all
these norms are interconnected. Hence, little structural differentiation seems possible
within this coherent package of rights and obligations. As the UK was unable or unwilling
to accept this full package, the only legally viable option was to go for a relationship that
was much further removed from a real internal market, and hence did not require the
full set of level playing field norms.

Another important example of interconnectedness, which dominated much of the later
debate on Brexit, was the trilemma on the Northern-Irish border.>> All parties wanted to
avoid a “hard” border between Ireland and Northern-Ireland. Removing borders, however,
is connected to a host of norms and institutions. Even in the specific circumstances in Ire-
land, where free movement of persons was already covered by the Common Travel Area,
avoiding a hard border still required shared norms on inter alia customs and almost all
other norms related to free movement of goods. Ultimately, therefore, the only solution
parties could agree to was to keep Northern-Ireland in the EU customs union and largely
within the EU internal market for goods, even though this involved creating a de facto bor-
der between Northern-Ireland and the rest of the UK.>¢ This solution, which is far from per-
fect or even stable, illustrates just how hard it can be to disentangle different EU rights and
obligations, even with significant political will and societal pressure. Northern-Ireland also
illustrates the importance of material interconnectedness. Most of the UK proposals to
solve the Northern-Ireland trilemma through “technology” were already non-starters be-
cause they ignored the interconnection between customs and free movement law and the
limits imposed by the material reality on the ground. For example, the check whether a
sheep or a wheel of cheese meets EU standards, or that a truck does not contain goods
directly shipped in from China, simply must take place somewhere, with some form of

Bedrijfsjuridische Berichten 149. Also note, however, that interestingly the right of service recipients to
remain in a Member State during the provision of the service is apparently not a necessary, interconnected
part of the freedom to provide services in the context of the EU - Turkey association agreement, as held in
case C-221/11 Demirkan ECLI:EU:C:2013:583.

55 SCG Van den Bogaert and A Cuyvers, ‘Brexit Blues: They Still Haven't Found What They're Looking
For... (2019) Nederlands Juristenbladd 1388.

%6 Agreement on the withdrawal of the United Kingdom of Great Britain and Northern Ireland from
the European Union and the European Atomic Energy Community, Northern-Ireland Protocol [2019].
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oversight to ensure the check is done correctly.>” As a result, the material reality of customs
and product standards has so far always required a border somewhere.

11.3. EFFECTIVENESS AS A SOURCE OF RIGIDITY

The effectives of EU law not only depends on the substance of EU rights and obligations.
It also depends on the legal machinery developed to ensure these rights and obligations
are respected in practice. The key legal building blocks of EU effectiveness are by now
part of its constitutional self-identity and legal mythology. Yet from our perspective it is
important to explore to what extent core effectiveness doctrines such as direct effect,
supremacy, autonomy, sincere cooperation as well as Commission and CJEU oversight
may form sources of legal rigidity.

Considering the already rather far-reaching and absolute nature of many EU effec-
tiveness doctrines, it seems unlikely that future differentiation will introduce even more
comprehensive effectiveness requirements. Hence, the main question is if structural dif-
ferentiation could lower standards of effectiveness. For example, in a scenario with dif-
ferent levels of EU membership, could there be a level where member states accept less
than absolute supremacy and autonomy, or do so in some areas like migration or judicial
organization?®® Or does any form of real membership inherently necessitate the full
gamut of effectiveness doctrines?

This question was of course also critical for Brexit. “Taking back control” and libera-
tion from foreign judges were core rallying cries for Brexiters. Ending EU supremacy and
the jurisdiction of the CJEU hence became some of the most entrenched red lines of the
UK. In fact, before joining the Leave camp, Johnson explored options for some kind of
national sovereignty lock that would preserve UK sovereignty from EU supremacy. The
thinking apparently was that, if such a lock could be designed, an exit might not be nec-
essary. The reply from EU law experts in the UK was that it could not be done, seemingly
contributing to his decision to support Brexit.>?

Considering the foundational importance of effectiveness for EU law, it does indeed
not seem likely that any form of differentiation could escape or significantly lower the ef-
fectiveness standards as developed by the CJEU. For starters, most effectiveness doctrines
have been in place for decades. Hence, they were already deemed necessary by the CJEU
in earlier, less far-reaching phases of EU integration. What is more, the CJEU has

57 See for further analysis A Cuyvers, ‘Balancing Sovereignty, Trade and Northern-Irish Peace’ cit.

%8 Cf the recent statement of chief negotiator turned presidential candidate Barnier on 10 September
2021 calling for France to regain its legal sovereignty, particularly in the area of migration or the judgment
of the Polish Constitutional Tribunal in case K 18/04 cit. M Pollet, ‘Presidential Candidate Barnier Wants to
Limit Role of European Courts’ (10 September 2021) Euractiv www.euractiv.com.

9 See for an excellent overview T Shipman, All Out War: The Fully Story of How Brexit Sank Britain’s Polit-
ical Class (HarperCollins 2017) and T Shipman, Fall Out: A Year of Political Mayhem (HarperCollins 2018).
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consistently stressed the existential importance of these effectiveness doctrines.®° These
doctrines are part of “the very foundations” of the EU legal order. Hence, any challenge to
these doctrines may threaten to bring the whole construct down. For this reason, the CJEU
has also opted for rather absolute conceptions of, for example, supremacy and autonomy.
Be it the UN Security Council acting under Title VII, a national constitutional court defending
its own constitutional core, or an arbitral award claiming finality under an international
agreement, supremacy and autonomy must be respected, and only the CJEU can potentially
weigh these foundational principles against other norms of EU and international law, within
the system of EU law itself.®" Lastly, and perhaps most fundamentally, even if there might
be legal and conceptual space to soften some of the EU effectiveness doctrines, it is difficult
to imagine how this could be done for only some member states. The effectiveness doc-
trines codetermine the very nature and effect of EU law. And the nature and effect of EU
law in principle cannot differ from one member state to the other, already for reasons of
reciprocity and interconnectedness.®? Imagine for example that EU law is less supreme in
Poland than itis in Germany. Such differentiation in effectiveness would already undermine
the unity and uniformity of EU law. Yet it would also undermine reciprocity. EU rights and
obligations would not be as effectively protected in Poland as they are in Germany, mean-
ing that in effect Germany is giving more rights to Polish citizens and undertakings in Ger-
many than Poland is giving to German citizens and undertakings on its territory. Such dif-
ferentiation in effectiveness, moreover, might also conflict with interconnectedness. As
multiple rights depend on each other, reducing the effectiveness of only some of these
rights might undermine the effectiveness of the entire web of rights involved.

Considering these difficulties in differentiating within effectiveness doctrines, there
only seem to be three options to create more legal space for differentiation. First, one could
try to lower or soften effectiveness standards for all Member States. Second, one accepts
the current effectiveness doctrines as a given, meaning that any future forms of differenti-
ation must remain within the rigidities imposed by these doctrines. Third, one moves out-
side the realm of EU law proper to avoid the limits imposed by effectiveness. Here the Eu-
ropean Stability Mechanism (ESM) and the Treaty on Stability, Coordination and

%0 |n this light, it is of course interesting in itself that in some areas of EU law the CJEU did not or does
not have jurisdiction to inter alia enforce these doctrines, which apparently does not conflict with the very
foundations of the EU legal order.

61 Melloni cit.; Kadi and Al Barakaat Internation Foundation v Council and Commision cit.; case C-284/16
Achmea ECLI:EU:C:2018:158; case C-638/19 P Commission v European Food and Others ECLI:EU:C:2022:50;
case C-234/04 Kapferer ECLI:EU:C:2006:178.

62 Note though that it might be possible for Member States to reciprocally award each other the free-
dom to differentiate from effectiveness doctrines to a limited extent in a number of selected areas they
themselves choose. This would resemble the second-order, reciprocal right to limit free movement based
on legitimate objectives discussed above, which leads to differences in the application of EU law in different
Member States but retains reciprocity at the higher level as the same exceptions and conditions apply to
all Member States equally.
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Governance (TSCG) provide interesting examples.®3 By acting through “ordinary” public in-
ternational law, member states created a kind of flexible shell around EU law, which is not
EU law in a strict sense, yet remains closely related and intertwined with the EU legal order
and its institutions.®* And although these “external” norms may not conflict with the EU law
obligations of member states, the EU effectiveness doctrines do not fully apply within these
international legal instruments.®> One can of course debate whether this last option should
be seen as differentiation within EU law, or if extensive us of this option might undermine
the EU legal order and the “Community method"”.®% Even leaving aside those, rather signifi-
cant, questions, however, going outside of EU law only seems a feasible option where EU
law wants to regulate a new field or wants to add or strengthen rules which are not yet fully
contained in EU law, like in the case of the ESM and the TSCG.®” Otherwise, it would become
necessary to first remove some elements currently covered by EU law from the EU legal
order, and then move them to an international agreement. Barring a full exit of a Member
State, which like in the case of the UK would allow the EU and this now third state to reor-
ganize all their obligations outside of EU law proper, this seems rather hard, especially
where it would only be done for a selection of member states and would involve changes
to primary law. No matter which of these three options is chosen, therefore, effectiveness
will impose a certain level of rigidity on any attempt at differentiation.

Clearly, the rigidity imposed by effectiveness was also on full display before, during,
and after Brexit. The inability of the UK to accept the EU's effectiveness doctrines not only
created significant difficulties in itself. It also had a significant impact on the possible sub-
stantive rights and obligations that could be agreed between the EU and the UK in the
TCA. The lack of supremacy and CJEU jurisdiction, for example, restricted the ways in
which EU law could be integrated into the TCA, as under the principle of autonomy the
CJEU must retain the final say over the interpretation and application of EU law.®8 In turn,
the inability to directly integrate parts of EU law limits the options for the UK to directly

63 See Treaty establishing the European Stability Mechanism [2012], as well as the Treaty on Stability,
Coordination and Governance in the Economic and Monetary Union [2012]. For further suggestions along
this path also the more recent suggestion floated by French President: E Macron, Speech by Emmanuel Mac-
ron at the Closing Ceremony of the Conference on the Future of Europe (9 May 2022) French Presidency of the
Council of the European Union presidence-francaise.consilium.europa.eu.

64 CfV Borger and A Cuyvers, ‘Het Verdrag inzake Stabiliteit, Coordinatie en Bestuur in de Economische
en Monetaire Unie: de Juridische en Constitutionele Complicaties van de Eurocrisis’ (2012) Tijdschrift voor
Europees en Economisch Recht 370.

65 For example, the duty of sincere cooperation will have to be respected in designing such interna-
tional agreements. See SCG Van den Bogaert and V Borger, ‘Differentiated Integration in EMU’ in B de Witte
and others (eds), Between Flexibility and Disintegration: The Trajectory of Differentiation in EU Law cit. 230.

66 Cf also Pringle cit. and case C-258/14 Florescu ECLI:EU:C:2017:448.

67 See for a discussion of the further limits, inter alia deriving from primacy, also B De Witte, The Law
as Tool and Constraint of Differentiated Integration’ cit. 11 ff.

68 See for instance case C-706/17 Achmea ECLI:EU:C:2019:407, as well as for an apparent softening
Opinion 1/17 ECLI:EU:C:2019:72, opinion of AG Bot.
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connect to the EU acquis, for example in the area of free movement, asylum or the EAW.
Rejecting EU effectives doctrines, therefore, limits the possible connection to and partic-
ipation in key areas of the EU legal order to such an extent that the relationship that
remains no longer really qualifies as a form of differentiated membership but rather as
some form of relationship between the EU and a third state.

In addition to reciprocity and interconnectedness, the principle of effectiveness
therefore also forms a significant source of rigidity. For no matter how far substantive
rights and obligations might be differentiated, it seems that only limited differentiation is
possible as to the effectiveness doctrines. And where effectiveness requirements are not
met, substantive EU law might not be directly connected to or built upon. This is particu-
larly relevant for the future of EU differentiation as it often seem to be these effectiveness
doctrines that are felt to threaten national identity and sovereignty the most and hence
lead to the most resistance and demand for differentiation or “lighter” forms of member-
ship.%° If differentiation in substantive rights does not lead to reduced effectiveness re-
quirement, this may therefore also make such substantive differentiation less relevant or
attractive for national electorates. This therefore raises the question if more far-reaching
differentiation in substantive rights would even be able to address some of the key criti-
cisms levelled against the EU, and if not, if it is worth the hassle. A hassle that is only
increased if we do not just look at differentiation statically, but also consider that struc-
tural differentiation would have to be dynamic in nature.

11.4. THE CLASH BETWEEN RIGIDITY AND THE DYNAMICS OF DIFFERENTIATION

So far, we have looked at differentiation as a rather static phenomenon. Could one or more
states receive a different package of rights and obligations? For differentiation to become
a structural feature, however, we need to explore the dynamics of structural differentiation,
which lead to several additional complexities. To start with, simultaneous differentiation in
multiple member states multiplies the tensions between differentiation and the principles
of reciprocity and interconnectedness. As to reciprocity, most member state will no longer
have the same bundles of rights and obligations, limiting the reciprocal nature of the EU.
As to interconnectedness, with all these bilaterally different bundles of rights and obliga-
tions, it will become harder to make sure that all interconnected rights are sufficiently guar-
anteed in all member states. Consequently, it becomes very hard to determine the relation
between all different levels of membership as a whole, which may lead to a de-facto system
of bilateral relations between Member States instead of a real union.

In addition to the substantive complexities created by dynamic differentiation, more-
over, additional problems arise as to process. Would moving to a different level of

69 See for further discussion on this point A Cuyvers, ‘Brexit and the Real Democratic Deficit: Refitting
National and EU Democracy for a Global Reality’ in E Ellian and R Blommestijn (eds), Reflections on Democ-
racy in the European Union (Eleven Publishing 2020).
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membership, for example, require consent from other member states, and, if so, from
how many? Or would opting for a more differentiated relation with the EU be a “sover-
eign” choice of each Member State a la Wightman?7° Yet if it is a sovereign, free choice,
could a member state switch plans when it wants to and as often if it wants to, potentially
leading to chaos? And if not, who gets to set these limits? As also demonstrated by Brexit,
moreover, one might further need a form of transitional period to deal with the impact
of moving between levels of membership. Such a transition is already complex in itself.
Yet it becomes even more complex where multiple states are transitioning in overlapping
intervals. In such a scenario, the different transitional regimes must fit together, both in
relation to member states that do not differentiate and between all those member states
that do. These dynamic challenges, moreover, increase where member states cannot just
choose between certain predefined membership packages, but can customize their pack-
age of rights and obligations.

A fully flexible, dynamic model of differentiation therefore leads to impressive legal
(and political) headaches. The EU is simply not a gym where one can easily move between
levels of membership. One could of course try to address these complications by reduc-
ing the freedom of choice for member states. For instance, one could allow member
states to only opt for more integration, but never less, keeping the current level of inte-
gration as a minimum and only allowing one-way traffic on the road to deeper integra-
tion. Alternatively, time periods could be imposed to limit how often member states could
change their EU membership. All such limitations, however, have the effect of limiting the
effective choices available to member states. If one key aim of differentiation is to offer
member states, and national electorates, more control over their level of EU member-
ship, thereby increasing the democratic legitimacy of the EU, restricting choice in this
manner interferes with this objective. This especially applies where the only choice of-
fered is to opt for more integration. At the same time, offering full flexibility simply seems
legally impossible. Consequently, the need to limit the near exponential challenges cre-
ated by the dynamics of differentiation seem to create a further source of rigidity. Any
model of more structural EU differentiation must take these dynamics into account, re-
quiring legally sound answers to questions such as how, when, and under which condi-
tions member states can opt for differentiation, how much customization in rights and
obligations is feasible, and what happens if multiple member states decide to opt for
different forms of differentiation at the same time.

TTT. BREXIT INSIGHTS FOR FUTURE ATTEMPTS AT STRUCTURAL DIFFERENTIATION

The previous section outlined several sources of EU rigidity which must be respected, or
atleast considered, when designing future structural differentiation. Brexit brought these

70 Case C-621/18 Wightman ECLI:EU:C:2018:999 and for discussion A Cuyvers, ‘Wightman, Brexit, and
the Sovereign Right to Remain’ (2019) CMLRev 1303.
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sources of rigidity to the fore. At the same time, as indicated in the introduction, Brexit
also appeared a time of unprecedented flexibility. To better understand the limits im-
posed by the sources of rigidity for future attempts at structural differentiation this sec-
tion will briefly look at three legal outcomes of Brexit, being the transition period, the
Northern Ireland protocol and the free movement rights in the TCA. For reasons of space,
the discussion will focus on key elements relating to rigidity only.

111.1. THE TRANSITION PERIOD AS SHEER RIGIDITY

What to do when you do not want to extend negotiations, but you do not agree on the new
EU-UK relation either? You create a transitional period from 1 February 2020 to 1 January
2021 during which the UK formally leaves the EU, yet essentially all EU rights and obligations
continue to apply.”" Consequently, the UK remained bound by all EU law, even though it
formally became a third country and lost all its political rights in EU decision-making. This
to the frustration of some Brexiteers who did not perceive this as the sovereign freedom
promised, or to the joy of some other Brexiteers who did not fully understand this solution
and happily pointed out on 2 February 2020 that leaving the EU did not seem have any
negative impact on the UK and its economy, proving all those experts wrong.

From one perspective, the transition period showed extreme flexibility. Before Brexit,
most EU lawyers would have deemed it impossible to award full membership rights and
obligations to a third country. After all, EU membership is a special status only acquired
after a long and arduous accession process. Many membership rights, moreover, depend
on operating within the overarching system of the EU legal order. In the context of with-
drawal, however, and with a state which had been a member state until rather recently, it
was deemed feasible to temporarily extend the application of all EU rights and obligations.
The CJEU even held that European Arrest Warrants could continue during transition. Even
though the mutual trust required for this mechanism is anchored directly in EU member-
ship. Yet in the unique context of transition, the continuing commitment of the UK to the
ECHR apparently sufficed, even if one hopes this does not apply to all ECHR members.”?

On closer inspection, however, it can be argued that the transition period demon-
strates extreme rigidity. The aim of the EU and the UK was to negotiate a new relationship
with a new balance of rights and obligations. This proved a Herculean task, in no small
part due to the reciprocal and interconnected nature of EU law and the effectiveness
doctrines that kick in even if you only opt for some of the EU rights involved. Each time
the UK wanted to eliminate a certain EU norm, such as free movement of persons, EU
fish quota or state aid controls, it turned out that these norms were connected to a whole
web of other rights and obligations that parties could not or did not want to scrap. Clearly

71 Art. 126 ff. of the EU-UK Withdrawal agreement.

72 Case C-327/18 PPU RO ECLI:EU:C:2018:733. Normally, one would imagine, the mere applicability of
the ECHR would not suffice to enable mutual trust and mutual recognition with say Russia before its exit
of the ECHR or Turkey.
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some hard-nosed economic and political bargaining took place, also on the EU side. But
the legal reciprocity and interconnectedness of rights and obligations greatly complicated
this economic bargaining and limited the legal space for political compromise, often
much more than the UK understood or was willing to understand. Similarly, the existen-
tial importance of the effectiveness doctrines for the EU further limited the scope for
compromise. For as long as the UK demands implied continued application of some EU
norms, the EU was legally obligated to insist on the whole array of effectiveness doctrines,
including supremacy and jurisdiction for the CJEU, already not to run foul of the strict
autonomy doctrine jealously guarded by Luxemburg.

Faced with this legal rigidity, as well as limited time and political deadlock in the UK, the
only feasible option became to simply apply the entirety of EU law to the UK. From a per-
spective of differentiation this can only be seen as a victory for rigidity. The creativity and
flexibility demonstrated by temporarily retaining a third country as a member state was
actually driven by the inability to overcome rigidity. Consequently, the totality of EU law,
with its interconnected and reciprocal web of substantive rights and effectiveness doc-
trines, had to remain in force. And this was the case even though Brexit only concerned one
member state in a one-off, non-dynamic context, and even though the UK was loathe to
accept continued application of the entirety of EU law, including new secondary acts
adopted during transition. Instead of an example of flexibility and differentiation, therefore,
the transition period can be better understood as proof of the enormous legal rigidity in EU
law, and therefore provides a cautionary tale for future plans for structural differentiation.

111.2. THE NORTHERN-IRELAND PROTOCOL: FLEXIBLE BORDERS AND RIGID LAW

Leaving aside important legal nuances, the key compromise underlying the protocol is that
Northern-Ireland remains in the EU customs union and internal market as far as goods are
concerned. This removes the need for border checks on goods between Northern Ireland
and the Republic of Ireland, and hence the need for the feared “hard border”. The price to
pay, however, is a customs-border in the Irish sea. To prevent products moving from the
UK to the EU internal market without paying EU customs or respecting EU product stand-
ards, all products that move from the rest of the UK to Northern-Ireland have to be
checked.”® What is more, the Commission and the CJEU retain significant jurisdiction to en-
sure that EU norms are effectively applied in Northern-Ireland.”* In a softening of the initial
so called back-stop, these legal quantum mechanics, where Northern-Ireland simultane-
ously is part of the EU and the UK internal market, remain in place until parties can find a
better solution, or until the Northern-Irish parliament, with a sufficient majority, decides to
remove itself from this mechanism and thereby risks a hard border with the EU.7>

73 See inter alia art. 5 and 7 of the Northern-Ireland Protocol of the EU-UK Withdrawal agreement.
74 Ibid. art. 12(4) and (5).
7> Art. 18 Northern-Ireland Protocol.
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Again, one can see this protocol as an example of significant flexibility. To begin with,
a part of a third country is allowed to remain in the EU customs union and internal mar-
ket. To make this possible, an EU customs border is created within the sovereign territory
of a third state. What is more, Northern-Ireland only partakes in the free movement of
goods, and not in the other freedoms. Within the free movement of goods, moreover,
some EU rules do not apply, and exceptions that do not exist under EU internal market
law have been included.”® These outcomes seem to fly in the face of the unity and indi-
visibility of the internal market proclaimed by the EU at the start of Brexit negotiations.””
As such, one can understand why, at first sight, the protocol might raise visions of struc-
tural differentiation, at least within the EU internal market.

On closer inspection, however, the solution chosen again rather demonstrates rigid-
ity. For starters, the EU position on the absolute unity of the internal market was itself a
rather recent invention. Here it might suffice to point out that most freedoms developed
separately from each other, services started life as a residual category, and that for ex-
ample the agreements with the European Economic Area (EEA), Turkey and Switzerland
already differentiate between the freedoms as well. Splitting the freedoms in the protocol
is not as novel, therefore, as it may seem.

As far as customs and goods were concerned, moreover, it proved impossible to sepa-
rate these two bodies of law. The only way to avoid a hard border was for Northern-Ireland
to accept virtually the whole of EU substantive rules in these areas, and for the UK to accept
the unprecedented, and according to a previous and current version of Boris Johnson, un-
conscionable, step of creating a de facto border between Northern Ireland and the rest of
the UK.78 Here again we can see different sources of rigidity at work. Preventing a border is
a very reciprocal exercise. All parties need to agree to all the rights and obligations required
to make a border legally redundant. In terms of interconnectedness, all parties furthermore
need to accept all interconnected rules required to do away with borders, including shared
norms on customs rates, collection, product standards and indirect taxes. If only one of
these norms is not dealt with, a full border becomes necessary. To make all these norms
sufficiently effective to allow for borderless coexistence, moreover, one needs the complete
EU legal machinery on effectiveness. Even a reduction of free movement to “only” customs
and goods, therefore, still requires the full set of EU effectiveness doctrines, revealing this
third source of rigidity at work. Lastly, the tortured rules for a potential change in or end to
the protocol, as well as the major political fight that ensued when the UK almost

76 Ibid. art. 16.

77 See on this point inter alia S Weatherill, The Several Internal Markets' (2017) YEL 125 and C Barnard,
‘Brexit and the EU Internal Market' in F Fabbrini (ed.), The Law and Politics of Brexit (Oxford University Press
2017).

78 At the time of writing, the Northern Ireland Protocol Bill, which unilaterally suspends and violates
key aspects of the Northern-Ireland protocol, had just passed the first reading in the House of Commons,
and is set for a long and bumpy road, especially in the Lords, see UK Parliament, Northern Ireland Protocol
Bill bills.parliament.uk.


https://bills.parliament.uk/bills/3182
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immediately started to demand changes, demonstrates the rigidity imposed by the chal-
lenge of dynamics. Even leaving the political dimension aside, dynamically changing the
Norther-Ireland protocol is legally highly complex due to the rigidity imposed by reciprocity,
interconnectedness and effectiveness.

The Northern-Ireland protocol, therefore, primarily testifies to the legal rigidity inher-
ent in the EU legal framework enabling borderless trade. In turn, this raises serious
doubts as to how much differentiation may be legally feasible in any area building on the
free movement acquis, especially concerning effectiveness. At the same time it must be
observed that the Northern-Ireland protocol does confirm that free movement of goods
can be legally separated from other freedoms, most importantly from the free movement
of persons.”® Even though one can ask if a similar flexibility is possible within EU law and
membership, especially in light of the fundamental status of EU citizenship and the free
movement rights attached to that status, this might open up space for future differenti-
ation.8% Considering the close connection between free movement of persons and some
of the most contested and sensitive issues of EU law, including migration and access to
social benefits, this may prove an interesting area to explore further. Overall, however,
the Northern-Ireland protocol, and its painful birth and existence so far, seem rather im-
ply more rigidity than flexibility for future plans for structural differentiation.

111.3. THE TCA AS THE RESIDUAL SPACE OF RIGIDITY

Few EU lawyers might even recognise the TCA as EU law, and indeed at multiple places
the TCA tries very hard to stress that it is not EU law.?' For example, there is no real free
movement of goods, very little on services to talk of, and free movement of persons has
certainly ended, except for retained rights of (former) EU citizens.8? Similarly, all of the
hallmarks of EU law including direct effect, supremacy and autonomy are almost com-
pletely gone, as is the jurisdiction of the CJEU, replaced by an arbitral system that feels
much more like ordinary public international law.

In short, the UK wanted a different relation with the EU, and it certainly got one. Instead
of anything still remotely resembling EU Membership, however, it seems more accurate to
see the TCA as a very thin agreement, rather close to a hard Brexit. And one of the reasons
why the TCA is so thin, is because the rigidities in EU law would not allow a thicker relation
without crossing several UK red lines. In terms of reciprocity, the EU could not give the UK
more rights than its member states would get in return, for example in fields of (financial)

79 Of course, the movement of persons in Ireland is taken care of via the Common Travel Area, but
this does not remove the legal flexibility on this point under EU law.

80 Case C-184/99 Grzelczyk ECLI:EU:C:2001:458.

81 See for example art. 1 of the TCA stressing the “autonomy and sovereignty” of both parties, or art. 4
stressing that the TCA forms public international law, and should be interpreted like that, and not as EU law.

82 For an excellent short overview see the analysis by S Peers, ‘Analysis 2 of the Brexit Deal: EU/UK Trade
and Cooperation Agreement - Overview' (31 December 2020) EU Law Analysis eulawanalysis.blogspot.com,
for services specifically see SCG Van den Bogaert and A Cuyvers, ‘Welcome to Brexit, It Ain't Pretty’ cit.


http://eulawanalysis.blogspot.com/2020/12/analysis-2-of-brexit-deal-euuk-trade.html
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services or the free flow of data. Due to interconnectedness, moreover, even if the UK
would have wanted to retain something like free movement for financial services, it would
have been very hard to legally separate these services from, inter alia, the free movement
of all other services, as well as the free movement of the service providers and their staff.
And even if it had been possible to disconnect individual free movement rights and for ex-
ample only include a reciprocal right of free movement for financial services, even such a
limited direct use of or connection to the EU acquis on free movement would have required
the full application of all doctrines of effectiveness, including the doctrines of supremacy,
direct effect and autonomy. To make matters worse, at least from the UK perspective, such
a direct connection to the EU acquis would also necessitate an ongoing calibration between
EU and UK law whereby they UK would be obligated to dynamically incorporate EU second-
ary law into UK law, without any input.83

Seen from Barniers famous staircase to hell (or to heaven, depending on one’s view),
the TCA ended up almost at the bottom, with an agreement that is basically a compre-
hensive free trade agreement based on other such agreements like CETA. From the per-
spective of rigidity, one could almost see the TCA therefore as the mirror image of tran-
sition. During transition it proved impossible to craft a genuinely new or differentiated
form of EU membership, due in no small part to UK red lines but also partially due to EU
rigidities, leading to a choice to simply retain the entire package of EU rights and obliga-
tion minus participation in decision-making. For the TCA this was clearly not an accepta-
ble solution for the UK. Just as during transition, however, parties were again not able to
come up with a relationship which one could genuinely call an alternative for EU mem-
bership. The only option remaining on the table, therefore, was to opt for a relationship
based on public international law which is so far removed from EU membership that one
would be hard pressed to call it a differentiated form of EU membership instead of a last-
minute attempt to limit the legal and economic damage of a clear political choice.

TV. CONCLUSION: RIGIDITY ROADBLOCKS TO FUTURE STRUCTURAL INTEGRATION

So what legal space for structural differentiation do the sources of rigidity leave? The in-
sights provided by Brexit suggest not that much. Instead of flexibility, Brexit rather illus-
trates the significant sources of rigidity in the EU legal order, and how these restrain struc-
tural differentiation. Of course many creative solutions were sought and found, and, as
during the euro crisis, parts of EU law proved flexible in ways that lawyers might never have
dared predict. On closer inspection, however, despite all the political and time pressure
involved, despite all the cliffs that loomed along the way, and despite the fact that Brexit

83 The UK currently still benefits from equivalence decisions in many areas, but this should not be
confused with free movement of financial services. See inter alia N Moloney, ‘Financial Services under the
Trade and Cooperation Agreement: Reflections on Unfinished Business for the EU and UK’ (Brexit Institute
Working Paper Series 3/2021) and F Pennesi, ‘Equivalence in the Area of Financial Services: An Effective
Instrument to Protect EU Financial Stability in Global Capital Markets? (2021) CMLRev 39.
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concerned one of the most powerful member states with which, for multiple reasons, many
in the EU would have liked to retain a relatively close relationship, rigidity could often not
be overcome. No new package of rights and obligations was found that could meet the
requirements of reciprocity, interconnectedness and effectiveness, let alone in a dynamic
manner involving multiple EU member states at a time.

This Article, moreover, only focused on three sources of rigidity. Other sources of ri-
gidity exist, including some key principles of EU law such as equality, consistency and
loyal cooperation.®4 In addition, this Article only touched briefly on the rigidity imposed
by the need for a sufficiently coherent and uniform institutional framework. Yet any form
of truly structural differentiation will run into massive complexities as to the design of the
EU's system for decision-making, representation and legitimation. Either some member
states and member peoples are excluded from decisions they should have a say on, or
some receive a say over matters they should not be able to co-determine. These com-
plexities are only deepened as the overall legitimacy demands on the EU increase, for
example because the EU enters ever more deeply into sensitive areas like defense,
health, social security, migration and environmental protection. Another potentially in-
creasing source of rigidity concerns the ongoing legal operationalization of EU values,
including especially the rule of law. If EU values and objectives become enforceable le-
gal limits, these might provide additional sources of legal rigidity, limiting the legal space
for structural differentiation. After all, it is hard to see how any member state would be
allowed to opt out of the values that are now being defined as the foundation of the EU,
or the systems designed to enforce respect for these values and prevent backsliding. In
this sense, legally operationalized values have a similar nature and impact as the effec-
tiveness doctrines, which we saw are a significant source of rigidity that is hard to differ-
entiate. The more the EU is pressed to transform its values into legally and financially
enforced obligations, therefore, the more limited the space for differentiation will be-
come. As a result, a future clash can arise between values and structural differentiation,
just as between legal principles and differentiation, leading to some hard choices.

Although Brexit can in one way be understood as an almost desperate cry for more
differentiation and choice in European integration, it at the same time seems to confirm
how hard it is to offer such differentiation and choice in the current EU legal and consti-
tutional framework. Several foundational principles of EU law create rigidities that make
differentiation hard. This of course leads to the question if we can alter these sources of
rigidity themselves, so as to create more space for differentiation. Could we have less
reciprocal and less interconnected rights which require a lower standard of effectiveness
to function? These are hard but necessary questions to answer. The analysis above,

84 Cf ] Wouters, ‘Constitutional Limits to Differentiation’ cit.; A Miglio, ‘Differentiated Integration and
the Principle of Loyalty’ cit. and AS Houdé and RA Wessel, ‘A Common Security and Defence Policy: Limits to
Differentiated Integration in PESCO? cit.

85 Cf Repubblika cit., Hungary v Parliament and Council cit. and Poland v Parliament and Council cit.
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however, seems to suggest that creating such space for structural differentiation may
indeed require us to move several of the load bearing walls of the EU legal order. An
exercise that requires great care and time, and offers many opportunities for costly mis-
takes. So if structural differentiation is the only politically feasible option to enable future
integration or further expansion of the EU, we are set for a significant clash between legal
rigidity and political necessity. And though law might be able to become more flexible
under political pressure, it should not be forgotten just how central law and legal stability
are for the survival of the EU. In such a context, creating a second ring of public interna-
tional law collaboration tied to the inner circle of EU law may again prove the safest and
most feasible route, for example in the context of a European Political Community.
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I. INTRODUCTION

The “uniformity-based”-model of EU integration has lost considerable ground in past
years. Increasingly, it is seen as a model that is too rigid and that takes too little account
of the economic, social, cultural and constitutional differences between the Member
States as well as their political views. Meeting resistance at first, differentiated integration
(DI) has now come to be accepted as a mechanism allowing the pursuit of collective in-
terests without eliminating these national differences.’ At first, DI was seen as an excep-
tion that applies - and should apply - only in specific, politically sensitive fields of EU law
and policy, such as EMU and the Schengen cooperation.? At the legislative level, the
Treaty options for enhanced cooperation reflect this exceptional nature.? The mecha-
nism allows a group of Member States (at least nine) to advance integration by adopting
EU legislation which is only applicable to this group. Yet, strict conditions, such as the
requirement that a measure may only be adopted as a last resort, apply.* Consequently,
only a limited number of enhanced cooperation based legislation has been adopted.®
The turning point came in 2017 when the European Commission presented DI as one of
the main scenarios or models for the future development of the EU, and indeed one of
the most likely.® Obviously, the Commission White Paper appeared in the middle of the
Brexit process which had fuelled the need to better balance unity and diversity in the EU.
The exit of the UK from the EU has certainly not diminished this need, however.

At the same time, it has become clear that DI is not some sort of magic potion but
raises its own problems and concerns. Whereas Member States’ equality has been, since
the Treaty of Lisbon, explicitly recognized as a general principle of EU law, DI may actually
result in serious inequalities between the Member States and even the prospect of “A”
and “B” memberships.” Equally, EU law and policy may become simply less effective when
not all Member States participate.

' B de Witte, ‘An Undivided Union? Differentiated Integration in Post-Brexit Times' (2018) CMLRev 227,
230-232.

2 F Schimmelfennig, D Leuffen and B Rittberger, The European Union as a System of Differentiated Inte-
gration: Interdependence, Politicization and Differentiation’ (2015) Journal of European Public Policy 764, 765.

3 See, in particular, art. 20 TEU and arts 326-334 TFEU.

4 Art. 20(2) TEU; S Peers, ‘Enhanced Cooperation: The Cinderella of Differentiated Integration’ in B de
Witte, A Ott and E Vos (eds), Between Flexibility and Disintegration: The Trajectory of Differentiation in EU Law
(Edward Elgar 2017) 77.

5 R Bottner, The Constitutional Framework for Enhanced Cooperation in EU Law (Brill 2021) 7.

6 European Commission COM(2017) 2025 of 1 March 2017 White Paper on the Future of Europe and the
Way forward: Reflections and Scenarios for the EU ec.europa.eu.

7 Art. 4(2) TEU.


https://ec.europa.eu/info/sites/default/files/white_paper_on_the_future_of_europe_en.pdf
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Is there a way to address these downsides while still being able to benefit from what
DI has to offer? In this Article, we assess the potential of ordinary EU legislation - by which
we refer to legislation that has not been adopted within the framework of enhanced coop-
eration - to balance unity and diversity. Our aim is to examine whether such ordinary EU
legislation may provide a good alternative to the established forms of DI. Not only the ex-
tent to which EU legislation allows for differentiation matters in this context, but also the
way Member States implement such legislation as they see fit (within the legal borders of
what EU law allows them to do). Perhaps rather counterintuitively, EU legislation more of-
ten than not creates such flexibility. Thus, EU legislation does not necessarily end diversity.

Schimmelfennig and Winzen adopted a definition of differentiated integration based on
the legal effects in the Member States: the differential validity of formal EU rules across coun-
tries.® They explicitly exclude forms of what we call legislative differentiation, as these do not
resultin the differential validity of the EU rules. By contrast, legislative differentiation involves
the equal validity of EU rules, but through the potential for differentiation offered by EU leg-
islation and the national legislative strategies to exploit this an alternative mechanism to bal-
ance unity and diversity arises. Thus, we consider differentiated legislation as a form of DI,
although it would not be included in most common definitions of that latter concept.®

But we first need to consider more carefully what legislative differentiation actually en-
tails and how it diverges from other forms of DI. First, as indicated above and as we will
further argue in this Article, flexibility offered by the EU legislature is actually a systematic
aspect of EU legislation. It may appear in the form of minimum harmonization measures,
but equally in other - perhaps less visible - forms, such as in open norms, in limitations of
the scope of application of the legislative act at issue and in the form of explicit choices
being offered. The outcome of legislative differentiation may lead to differences in imple-
mentation of uniform EU rules, which may be called “differentiated implementation”.'® Leg-
islative differentiation is as such not a new phenomenon or concept. It has indeed provided
a fruitful perspective for the study of EU sectoral legislation.’ A more general approach,
focused on its potential as an alternative for differentiated integration has, however, been
missing thus far. Legislative differentiation aligns with a number of general principles of EU
law, such as the subsidiarity and proportionality principles and also with the principle of
national constitutional identity.'? Obviously, these principles do not directly require the EU

8 F Schimmelfennig and T Winzen, ‘Instrumental and Constitutional Differentiation in the European
Union’ (2014) JComMarSt 354, 356.

9 See B Leruth, S Ganzle, and J Trondal, ‘Exploring Differentiated Disintegration in a Post-Brexit Euro-
pean Union’ (2019) JComMarSt 1012, for an overview of the research on differentiated integration.

10S Fink and E Ruffing, The Differentiated Implementation of European Participation Rules in Energy
Infrastructure Planning. Why Does the German Participation Regime Exceed European Requirements’
(2017) European Policy Analysis 274.

" Ibid.

12 Arts 4(2), 5(3) and 5(4) TEU.
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legislature to allow Member States to be able to make substantive policy choices. However,
these principles protect Member States in different ways. The subsidiarity principle requires
the EU legislature to refrain from regulating those issues that Member States can better
regulate themselves. Also from the proportionality principle - which requires the EU legis-
lature to not go beyond what is necessary - the need to protect Member States policy dis-
cretion may be distilled. Leaving room for Member States to make their own policy choices
allows them to “customize” the law to national circumstances, which arguably leads to a
more effective combined regulatory framework.'3 Moreover, legislative differentiation may
- similar to DI - be functional in overcoming deadlocks in legislative negotiation processes
and may resolve reservations Member States have.'® Legislative differentiation applies
equally to the Member States, meaning that the position of all Member States is the same.
This provides it with an a piori advantage over other forms of DI. Indeed, unlike other forms
of DI, legislative differentiation does not result in separating members and non-members.'>
All Member States acquire the same potential for adapting EU legislation according to their
own preferences.'® The aim of our Article is to assess how legislative differentiation may
provide a balancing mechanism for unity and diversity in the EU and to what extent it may
thus serve as an alternative to other forms of DI. To this end we will examine two case
studies to assess how differentiated legislation works in practice. This involves first of all
assessing the scope of flexibility these legislative acts offer the Member States (section 2)
and second how this flexibility has been used in selected Member States (section 3). In sec-
tion 4 we will explore in greater depth whether differentiated legislation may indeed pro-
vide a fruitful alternative to differentiated integration.

The selected case studies include the General Data Protection Regulation (GDPR) and
the Child Sexual Abuse Directive (SAD)."” The GDPR - adopted in the form of a Regulation -
aims for a high level of uniformity, also in light of its internal market objectives, but still
allows for differentiation at various points. The Child Sexual Abuse Directive is a minimum
harmonization measure but includes, as we will see, other forms of differentiation as well.

3 E Thomann, ‘Customizing Europe: Transposition as Bottom-up Implementation’ (2015) Journal of
European Public Policy 1368; E Thomann and A Zhelyazkova, ‘Moving Beyond (Non-)Compliance: The Cus-
tomization of European Union Policies in 27 Countries’ (2017) Journal of European Public Policy 1269.

4 S Andersen and N Sitter, ‘Differentiated Integration: What Is It and How Much Can the EU Accom-
modate? (2006) Journal of European Integration 313, 321.

15 To this extent, it differs from secondary law differentiation through the enhanced cooperation pro-
cedure, cf. DA Kroll and D Leuffen, ‘Enhanced Cooperation in Practice: An Analysis of Differentiated Inte-
gration in EU Secondary Law’ (2015) Journal of European Public Policy 353.

6 T Duttle and others, ‘Opting Out from European Union Legislation: The Differentiation of Secondary
Law’ (2017) Journal of European Public Policy 406.

7 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free movement of
such data, and repealing Directive 95/46/EC (General Data Protection Regulation); Directive 2011/93/EU of
the European Parliament and of the Council of 13 December 2011 on combating the sexual abuse and
sexual exploitation of children and child pornography, and replacing Council Framework Decision
2004/68/)HA (Sexual Abuse Directive).
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Especially in light of its uncontested objectives, the Directive nevertheless equally reflects a
strong desire to adopt a uniform approach to fight child abuse and child exploitation. This
case-study approach has an explorative aim and seeks to demonstrate how legislative dif-
ferentiation works and what its potential might be to shape diversity in the EU.

The two cases have been selected on the basis of the following criteria. They offer
potential for differentiation, meaning that the legislation at the EU level includes a signif-
icant level of Member States’ discretion: j) diverse legal acts: a regulation and a directive;
ii) diverse policy fields: EU criminal law and internal market/data protection law; iii) diver-
sity in terms of the legal situation at the national level: the directive impacts a well-estab-
lished area of law at the national level (EU criminal law). For the GDPR, this is less the
case: it builds on a prior EU directive but not so much on national law. This difference
may equally impact how legislative differentiation works in practice.

The selected countries include Germany, Ireland and the Netherlands. These repre-
sent big, medium and small MS; common law and civil law systems; diverse political and
cultural positions vis-a-vis the substantive topics that are regulated by the two legislative
acts (e.g. Germany's position on data protection has been very different from the Irish).
Admittedly, the country selection is limited in that it does not include Member States from
the South and from the East. The current selection of countries meets, however, the over-
all purpose of this contribution, which is to explore legislative differentiation’s potential
to accommodate diversity in the EU.

The findings on the GDPR are based on ongoing Ph.D. research by the second author.
The findings from the SAD case study are to a large extent based on research carried out
in the framework of the Horizon 2020 funded research project Integrating Diversity in the
European Union (InDivEU).'®

IT. POTENTIAL FOR LEGISLATIVE DIFFERENTIATION: SPACE OFFERED BY THE EU
LEGISLATURE

11.1. COMPARING THE GDPR AND THE SAD

EU legislation itself is the obvious starting point for examining legislative differentiation.
Indeed, the content of EU regulations and directives define the scope for differentiation
and the type of national choices that can be made within the EU legislative framework.
Our analysis includes two diverse legislative acts, the GDPR and the SAD. These acts differ
not only in the type of legal act (Regulation v Directive), but equally in the type of policy
fields they emanate from (internal market/data protection versus EU criminal law) and
their respective stages of development. What the GDPR and the SAD have in common is
that they both have replaced earlier legislation. In that respect, they both reflect a notion

8 Van den Brink and others, ‘Flexible Implementation and the EU Sexual Abuse Directive’ (EUI RSC
Working Papers 35-2022).
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of EU legislation as a continuous process, rather than as a process which is completed as
soon as a legislative act is published in the Official Journal. Still, they differ in terms of
what could be called “legislative maturity”. Like a good wine, data protection legislation
in the EU has been aging well. Building on previous international legislation, the EU in
1995 adopted the Data Protection Directive. Since then, legal experiences were gained,
and technological developments occurred. Consequently, both of these factors influ-
enced replacing the directive by a regulation, the GDPR, in 2018. In light of technological
developments and the ever-increasing number of child abuse cases, the SAD seems more
of an intermediate step. A revision of the Directive is being discussed now. Such legisla-
tive dynamics are important from the perspective of legislative differentiation: it may tell
how experience and learning effects translate into more or less space for Member States
to adapt EU legislation to their national situations and preferences, and, ultimately how
the factor time impacts the balancing between unity and diversity.

11.2. LEGISLATIVE CONTEXTS

A combination of factors fueled the adoption of the GDPR, including technological develop-
ments, higher exchanges of personal data and enforcement gaps.'® Moreover, a new legal
basis in the Treaty, art. 16 TFEU, allowed the EU legislature to take data protection out of
the single market policy field and make it a genuine fundamental right.2° Nevertheless, a
double objective remained, the protection of natural persons in relation to the processing
of personal data and the free movement of this personal data.?' These objectives are to be
achieved at the EU level, as the Regulation in principle fully regulates the matter. The Reg-
ulation covers provisions that determine whether personal data may be processed (arts 6
to 11, 44 to 49 and 85 to 89), and if so how personal data should be processed (arts 5 and
24 to 43). Furthermore, it sets out the rights of data subjects (arts 12 to 23 and 77 to 82)
and the enforcement of these substantive rules on the national and EU level (arts 51 to 76).

The European Commission warranted action on EU level necessary, in particular the
transfer of personal data across national borders at rapidly increasing rates and the need
to reduce fragmentation formed a prominent argument to substantiate subsidiarity.??
Generally, the European Parliament and the Council have been supportive of the objec-
tives in the Regulation.?® Yet, due to the Regulation’s extensive nature there was much to
do about details, seeing the 4000 amendments proposed by Members of the European

19 ) Hoofnagle, B van der Sloot and F Zuiderveen Borgesius, The European Union General Data Protec-
tion Regulation: What it Is and What it Means' (2019) Information & Communications Technology Law 65, 71.

20 H Hijmans, The European Union as Guardian of Internet Privacy: The Story of Art 16 TFEU (Springer 2016) 264.

21 Art. 1 Regulation 2016/679 cit.

22 Communication COM(2012) 11 final from the Commission of 25 January 2012 proposal for a regulation
of the European parliament and of the Council on the protection of individuals with regard to the processing
of personal data and on the free movement of such data (General Data Protection Regulation) 6.

2 Ibid. 4.
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Parliament.?* The issue was not so much whether there should be legislation, but rather
what this legislation exactly regulates. In this regard, the type of legal instrument also
played a role. A regulation would provide the same level of legally enforceable rights and
obligations and provide consistent enforcement in all Member States.?> At national level
this was worrying, as a regulation would arguably leave no room for national legislation
that takes into account national conditions or that provides more favourable conditions
to personal data protection.?®

In 2011, following the entry into force of the Treaty of Lisbon, the SAD was adopted to
combat sexual abuse, sexual exploitation of children and child pornography. In line with
the EU's limited legislative competence in the field, the Directive only establishes minimum
rules concerning the definition of criminal offences and sanctions. The Directive equally
contains provisions to strengthen prevention of these crimes and the protection of victims.
These provisions cover investigation and prosecution of offences (arts 2to 9 and 11 to 17),
assistance to and protection of victims (arts 18 to 20), and prevention (arts 10 and 21 to 25).
In terms of the political context of the Directive, it is important to observe that the general
objectives of the Directive have been widely supported by the Member States.?” Indeed,
the predominant view has been that child abuse and exploitation are growing threats.
Equally, the subsidiarity issue - whether the EU is better suited than the Member States to
address these threats - has been answered positively as well. Apart from the obvious argu-
ment that the online element of abuse and exploitation by nature transcends national bor-
ders, the Commission has put forward other arguments as well to substantiate the subsid-
iarity of the proposal. It argued that existing national legislation and enforcement had been
insufficiently strong and coherent to effectively address the threats. Such problems would
be exacerbated by divergent approaches between the Member States.

The Commission has not been on its own in supporting the proposal.?® Protection of
children and preventing them from being harmed have been broadly shared and une-
quivocal objectives of the proposal. Still, significant importance is attached to accommo-
dating diversity. This has less to do with the need to balance the objectives of the Directive
with competing - national - interests, but rather with differences in national criminal law
systems. As we will see, the height of maximum imprisonment sanctions for pre-existing
crimes differs among Member States and national criminal laws equally differ on other
elements - such as the age of sexual consent and views on consensual sexual activities.

24 H Hijmans, The European Union as Guardian of Internet Privacy’ cit. 492.

2> Recital 13 Regulation 2016/679 cit.

26 See reasoned opinions of Germany, Italy, Belgium, Sweden and France to be found in the website
secure.ipex.eu.

27 Van den Brink and others, ‘Flexible Implementation and the EU Sexual Abuse Directive’ cit.

28 See e.g. Opinion COM(2010) 94 final of the European Economic and Social Committee of 15 Septem-
ber 2010 on the ‘Proposal for a Directive of the European Parliament and of the Council on combating the
sexual abuse, sexual exploitation of children and child pornography, repealing Framework Decision
2004/68/JHA’ 138.
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11.3. ZOOMING IN: IDENTIFYING DISCRETION

By their very nature, the two legal acts already presuppose a differing degree of discre-
tion. As a regulation, the GDPR should, in principle, not require action by the national
legislatures whereas the SAD, as a Directive, must be transposed in the national legal
systems. Yet, the GDPR in various provisions provides the Member States discretion to
either complement, modify or further specify the provisions of the GDPR, and where cer-
tain issues fall outside of the scope of the Regulation the Member States may adopt leg-
islation on their own.?® In total, the GDPR has about 70 provisions that provide the Mem-
ber States with some sort of discretion.3® Similarly, the SAD contains much discretion as
well, as 38 out of 86 substantive provisions include a form of discretion for Member
States. A closer look at these provisions highlights a multifaceted picture of different
types of discretion. These types are not mutually exclusive, as they may sometimes over-
lap, yet they illustrate the broad possibility of legislative differentiation.

a) Minimum harmonization

One of the most familiar and most recognizable forms of discretion is minimum harmoni-
zation. This form is profoundly visible in the Child Sexual Abuse Directive, where the first
set of provisions of the Directive contain offences that Member States should include in their
criminal codes. The Directive distinguishes four categories of offences: sexual abuse, sexual
exploitation, child pornography and the solicitation of children online for sexual purposes.
Within these, the legal basis of the Directive is art. 83 TFEU which enables the EU legislature
only to adopt minimum harmonization measures. Thus, the maximum imprisonment sanc-
tions which are specified by the Directive should in any case be included in national criminal
codes, but Member States may choose to set a higher maximum.

Perhaps surprisingly, minimum harmonization is not exclusively reserved for direc-
tives. Also in the GDPR minimum harmonisation is visible, though, in contrast to the SAD it
is not a structural element. The GDPR, overall, regulates issues exhaustively, as Member
States are not allowed to transpose a regulation in national law. Yet, some provisions may
still provide a minimum level of protection from which the Member States may go beyond.
In this respect, the Regulation determines the grounds for processing of sensitive personal

2 P Laue, ‘Offnungsklauseln in der DS-GVO-Offnung wohin. - Geltungsbereich einzelstaatlicher
(Sonder-) Regelungen'’ (2016) Zeitschrift fir Datenschutz 463; P Voigt and A von dem Bussche, The EU Gen-
eral Data Protection Regulation (GDPR): A Practical Guide (Springer 2017) 222.

30 See L Feiler, ‘Offnungsklauseln in der Datenschutz-Grundverordnung - Regelungsspielraum des dster-
reichischen Gesetzgebers'(2016) jusIT 210; K Yuliyanova Chakarova, ‘General Data Protection Regulation: Chal-
lenges Posed by the Opening Clauses and Conflict of Laws Issues’ (Stanford Law School Working Paper 41-
2019) 11; P Voigt and A von dem Bussche, The EU General Data Protection Regulation (GDPR) cit. 220; ) Kuhling
and others, Die Datenschutz-Grundverordnung und das Nationale Recht (Verlagshaus Monsenstien und Van-
nerdat OHG Munster 2016) 14; ] Chen, ‘How the Best-Laid Plans Go Away: The (Unsolved) Issues of Applicable
Law in the General Data Protection Regulation’ (2016) International Data Privacy Law 310.
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data but allows the Member States to maintain or introduce further conditions with regard
to some specific forms of data (genetic data, biometric data and data concerning health).3
Equally, the GDPR determines the powers a supervisory authority should have but allows
the Member States to provide the supervisory authority with additional powers.3?

b) Policy options

Various provisions in the GDPR provide the Member States with the option to make policy.
This option may essentially entail that a certain national policy is maintained or newly
adopted. An important policy option for the Member States is to decide that the processing
of personal data is necessary for the performance of a task carried out in the public interest
or for compliance with a legal obligation, thereby providing a legal basis that allows the
processing of this data.3? In this way, national policies on social security, labour, healthcare
or in law enforcement may be maintained. Similar, are the provisions that allow the Mem-
ber States to restrict the rights of data subjects, where this is for example necessary to
safeguard national security or an important financial interest of the Member State.3*

In contrast, policy options are less visible in the SAD. Yet, they also exist, art. 25(2) of
SAD provides the Member States with the option to block access to web pages containing
or disseminating child pornography towards internet users. The Member States have the
freedom to choose whether they block access and also how they do this.

¢) Open norms

Especially in the field of prevention and protection of victims, the SAD offers a very different
potential for legislative differentiation. In this context, freedom for national legislatures is
offered by enabling them to elaborate and specify open-worded provisions from the Di-
rective. This allows the Member States to “customize” provisions to fit their legislation and
practices. The Directive includes various provisions that may be further fleshed out at the
national level, but the degree to which these allow the Member States to make their own
policy choices differs quite significantly. Limited freedom is offered by provisions such as
art. 15(2) which ensures that for the most serious offences prosecution must be possible
“for a sufficient period of time” after the victim has reached the age of majority. Equally
limited freedom for the Member States flows from art. 11 SAD which requires the Member
States to take the necessary measures to ensure that their competent authorities are enti-
tled to seize and confiscate instrumentalities. By contrast, other provisions are worded in
much more general terms and, consequently, allow the Member States a much broader
margin of discretion. Perhaps the key examples in this regard are the provisions that re-
quire the Member States to develop prevention activities such as education, awareness

31 Art. 9(4) Regulation 2016/679 cit.
32 Ibjd. art. 58(6).

33 Ipid. art. 6.

34 Ipid. art. 23.
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raising and training of officials (art. 23) and to provide “assistance and support” to victims
as soon as there are reasonable grounds to suspect an offence (art. 18(2)).

Similarly, the GDPR contains, though limited, provisions with an open-ended nature.
Art. 82 GDPR provides such freedom, where the provision prescribes that any person
who has suffered damages as a result of an infringement of the GDPR shall have the right
to receive compensation. Here, the Member States may substantiate the “right to receive
compensation” in their national legal order.3>

d) Adjusting the scope

Discretion may also enable the Member States to set the scope of EU legislation, i.e. de-
cide to what situations this legislation applies.3® Such discretion exists where the legisla-
tion specifies that a certain topic is not covered, but Member States are free to regulate
the issue. In the GDPR, this is the case with personal data of deceased persons, to which
the Regulation does not apply.3” Member States may here provide for rules, for example
by extending the scope of application. Moreover, the GDPR provides that for processing
of personal data of children below the age of 16, in relation to information society ser-
vices for children, consent is required from the holder of parental responsibility over the
child.® The GDPR sets the minimum age of protection at 16 years, but Member States
can decide to lower this threshold up to 13 years of age. In this way the Member States
have the freedom to decide to what situations the level of protection applies.

Scope discretion is also used in the SAD, where the EU legislature left certain choices
on the scope of application explicitly up to the Member States. For example, on consen-
sual sexual activities between peers the Directive provides that it is “within the discretion
of Member States to decide whether Article 3(2) and (4) apply”.?®

e) Other forms of discretion

Some provisions just give two or three options for the Member States to choose from. The
policy discretion is in such case specified by the EU legislative measure itself. This is the case
with a provision on certification bodies in the GDPR, which requires that “Member States
shall ensure certification bodies are accredited by one or both of the following”.%° Similar is
the provision that allows Member States to provide that the prohibition to process sensitive

35 However, this freedom is curtailed by the case law of the CJEU on the right to compensation.

36 A van den Brink, ‘Refining the Division of Competences in the EU: National Discretion in EU Legisla-
tion’ in S Garben and | Govaere (eds), The Division of Competences Between the EU and the Member States:
Reflections on the Past, the Present and the Future (Hart Publishing 2017) 251.

37 Recital 27 Regulation 2016/679 cit.

38 Art. 8(1) Regulation 2016/679 cit.

39 Art. 8(1) Directive 2011/93/EU cit.

40 Art. 43(1) Regulation 2016/679 cit.
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data may not be lifted by the data subject’s explicit consent.*' In these situations, the Mem-
ber States can only implement the specified options. Yet another form of national discre-
tion is provided by the GDPR: “Where the legal system of the Member State does not pro-
vide for administrative fines, this article may be applied in such manner [...]".#? This is a form
of what could be called restricted or qualified policy discretion. The provision is worded as
a generally applicable form of discretion but it may only be invoked by a limited number of
Member States: only those which are unfamiliar with administrative fines.

[T1. USING THE POTENTIAL: MEMBER STATES' IMPLEMENTATION

In line with its general EU implementation policy,*3 the Dutch legislator opted for a “policy
neutral” implementation of the GDPR. The GDPR’s discretionary provisions have been
used to adhere to existing national law and policy choices. Where this was not an option,
implementation provisions were adopted which substantively remained as close as pos-
sible to pre-existing laws.4 The German and Irish legislators have not explicitly expressed
their implementation strategies, yet in practice a similar approach is visible in which na-
tional regulatory traditions were preserved.*

The minimum harmonization provisions regarding offenses under the SAD have
been implemented differently. Member States such as Ireland have created - much -
higher maximum imprisonment sanctions than the minimum levels prescribed by the
Directive. The offense of causing a child to witness sexual activities - for which the Di-
rective prescribes a maximum term of imprisonment of at least one year - is in Ireland
subject to a maximum imprisonment of 10 years. Other Member States have remained
closer to the minimum required by the Directive. In the Netherlands, for instance, the
maximum imprisonment term for causing a child to witness sexual activities is two years
(still a year more than the Directive’s prescribed minimum).

Art. 25 of the Directive concerns measures against websites containing or dissemi-
nating child pornography. This - in light of the growing risks of online child abuse and
exploitation - crucial provision has been implemented quite differently by the Member
States. The first part of this provision requires Member States to take measures for the

41 Ibid. art. 9(2)(a).

42 pid. art. 83(9).

43 See further section 4.

44 See, in Dutch, Tweede Kamer der Staten-Generaal, Kamerstuk 34851 nr. 3, Regels ter uitvoering van Veror-
dening (EU) 2016/679 van het Europees Parlement en de Raad van 27 april 2016 betreffende de bescherming van
natuurlijke personen in verband met de verwerking van persoonsgegevens en betreffende het vrije verkeer van die
gegevens en tot intrekking van Richtlijn 95/46/EG (algemene verordening gegevensbescherming) (PbEU 2016, L 119)
(Uitvoeringswet Algemene verordening gegevensbescherming)- Memorie van Toelichting, 14 December 2017, 14.

45 P Gola and D Heckmann, Bundesdatenschutzgesetz (beck-online 2019); C Gusy and ] Eichenhofer,
BeckOK DatenschutzR (beck-online 2021) para. 1. See the explanatory notes in the General Scheme of Data
Protection Bill (May 2017).



1202 Ton van den Brink and Michael Hibner

fast removal of harmful content on website. The Dutch implementation of the provision
is based on a combination of a notice-and-take-down system (on the basis of which in-
termediaries are required to take down unlawful content) and a criminal law based ar-
rangement on the basis of which Public Prosecutors and Examining Judges may decide
to remove harmful content if automated searches generate child pornography on the
Internet.*¢ In Germany, voluntary cooperation agreements are in place between service
providers, the Internet hotlines (INHOPE) and the police.#’ In Ireland, no specific legal
provisions on removal of harmful content apply, but “a self-regulatory framework for in-
ternet service providers (ISP)” applies.*® This framework consists of a national reporting
centre, Hotline.ie, where anyone may report illegal online content.*®

Art. 25 equally includes the option to block websites.>® The original proposal included a
mandatory requirement.>' Especially the Dutch government pushed for making the provision
optional. On the basis of earlier research, the Dutch government had concluded that the list
of websites to be blocked would be rather small and the costs of a blocking requirement
would be relatively high, especially in light of the benefits it would provide.>? Moreover, such
an obligation would not help as child pornography disseminators exchange pornography less
via the internet and more via P2P networks.>3 Unsurprisingly, this optional provision has not
been implemented in the Netherlands, but also other Member States - including Member
States such as Germany - decided to leave the option unimplemented. >* By contrast, Ireland
decided to indeed adopt blocking measures. Effectiveness arguments were considered here
as well, but other factors equally informed the Irish decision on this point. Such factors in-
cluded the inspiration drawn from a comparable system of blocking websites applicable in
the United Kingdom and the public awareness dimension of blocking websites.>>

46 Wetboek van Strafvordering (Dutch criminal procedure code) (2012) art. 1250; Van den Brink and
others, ‘Flexible Implementation and the EU Sexual Abuse Directive’ cit.

47 Missing Children Europe, ECPAT and eNACSO, A Survey on the Transposition of Directive 2011/93/EU on
Combating Sexual Abuse and Sexual Exploitation of Children and Child Pornography (2015) www.enacso.eu 118;
In 2020, the German legislature adopted a provision which allows the police to distribute virtual child pornog-
raphy in order to infiltrate and achieve success in investigations on illegal content (Section 184b(5)(2) StGB).

48 Communication COM(2016) 872 final report from the Commission to the European Parliament and
the Council of 16 December 2016 assessing the implementation of the measures referred to in Article 25
of Directive 2011/93/EU of 13 December 2011 on combating the sexual abuse and sexual exploitation of
children and child pornography’ (2016) 9.

42 Irish Internet Hotline, Who are we www.hotline.ie.

50 Art. 25(2) of the Directive 2011/93/EU cit.

51 P Jeney, ‘Combatting Child Sexual Abuse Online’ (2015) European Parliament www.europarl.europa.eu 42.

52Van den Brink and others, ‘Flexible Implementation and the EU Sexual Abuse Directive’ cit. 25, 26.

53 K Parti and L Marin, ‘Ensuring Freedoms and Protecting Rights in the Governance of the Internet: A
Comparative Analysis of Blocking Measures and Internet Providers’ Removal of lllegal Internet Content’
(2013) Journal of Contemporary European Research 138, 152.

54 Communication COM(2016) 872 final cit. 10.

55 Van den Brink and others, ‘Flexible Implementation and the EU Sexual Abuse Directive’ cit. 25, 26.
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The GDPR essentially allows the Member States to regulate two substantive issues: j)
whether personal data may be processed in the public interest (the legal basis), and ii)
whether the data subject rights are restricted in particular situations in the public interest
(restriction of the data subject rights). The discretion is in both cases widely used by the
Member States in their respective sector-specific legislation and supplemented by gen-
eral provisions in the national data protection act. These national provisions, for example,
in Germany allow the naturalisation authority to process sensitive data to determine
whether someone pursues or supports endeavours that are a threat to the security of
the country, which may be a reason not to grant citizenship.>® Moreover, credit institu-
tions may process personal data of their customers for the determination and consider-
ation of counterparty defaults risks.>” The Irish law allows the authorities to process per-
sonal data to verify data supplied by an applicant of a student grant, but also to record a
person’s educational history in order to ascertain how best he or she may be assisted in
availing his or her full educational potential.>® Furthermore, the national anti-doping or-
ganisation may process personal data for the detection, prevention and elimination of
doping in sport.>® And in the Netherlands, the ship manager is obliged by law to process
personal data concerning health in order to determine whether the ship crew of the ships
managed by him meet the legal requirements of physical and mental fitness.° Thus, this
resulted in not one single provision that is adopted in national law, but in a variety of
provisions, illustrating the impact of the GDPR. Yet, it should be kept in mind that many
of these national provisions already existed, but only required editorial changes.

In practice, the discretion does not only allow the Member States to maintain the
possibility to process personal data for their respective public goals, but in Germany also
to uphold a systematic distinction between processing by private and public bodies. Such
a systematic approach already existed in the German law and was, were possible, again
adopted.

Enforcement of the GDPR is extensively regulated by the Regulation itself. In particu-
lar, the choice on the main type of enforcement, by supervisory authorities, is set. Never-
theless, some discretion is left to the Member States and this is used to accommodate
enforcement within the national constitutional model. With most of the discretion on en-
forcement it is not the question whether the Member States make use of it, as it contains
a regulatory mandate, but how. This leads to differences in various aspects, such as the
details of the respective appointment procedures and accountability mechanisms and
also the relative height of the authorities’ budgets. Fundamentally, some core character-
istics can be preserved in the Member States. Again, Germany plays a prominent role, as

%6 Staatsangehdrigkeitsgesetz (Nationality Act) para. 31.

57 Kreditwesengesetz (Banking Act) para. 10(2).

58 Student Support Act (2011) section 28; Education (Welfare) Act [2000] section 28.
59 Sport Ireland Act (2015) section 42.

50 Wet Zeevarenden (Seafarers Act) (2018) art. 3.
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the discretion allows them to maintain a decentralized model of enforcement, with su-
pervisory authorities in each federated State.

TV. ALTERNATIVE TO DIFFERENTIATED INTEGRATION?

V.1. REAL DECISTON-MAKING AUTHORITY OR DECISTONS ON DETAILS?

The potential of EU legislation (and its national implementation) to provide a balancing
mechanism between unity and diversity may have been clearly illustrated in the previous
sections. This does not necessarily mean, however, that differentiated legislation would
be a convincing alternative to the classic forms of DI. Critics could argue that DI is simply
a different ball-game: the sphere of high-level politics - where decisions are adopted
which impact the very status of a Member State. By contrast, legislative differentiation
may be seen as allowing the Member States to merely flesh out EU legislation in further
detail, whilst the real political choices would still be reserved to the EU level. The question
is thus whether differentiated legislation includes real decision-making power for the
Member States to accommodate national diversity or whether it is instead limited to the
more technical specification of general norms.

Obviously, national decisions not to take part in specific EU legislative acts (enhanced
cooperation) or even to remain outside of complete or large parts of policy areas are fun-
damentally different from using the potential EU legislation offers to make it fit national
contexts better. The political weight of national decisions on classic forms of DI is demon-
strated both at EU level (e.g. in the conditions that need to be fulfilled for enhanced coop-
eration) and at national levels. With regard to the latter, this may even include referenda,
as demonstrated i.e. by the recent call from the Danish prime minister to hold a referen-
dum on scrapping the Danish opt-out from the Common European Defense Policy.®" In line
with referenda decision-making, decisions on opting in our out of certain policies involve in
principle a binary choice. In this sense, the options available to the Member States in case
of legislative differentiation are more diverse (in as far as they relate to different forms) and
measured (in as far as Member States may have discretion to decide on the intensity of
protection). This concerns a first and important qualification of the argument that legislative
differentiation involves no real decision-making authority.

The second requires a more careful consideration of the question at which level the
desire to balance unity against diversity is the most prominent and which balancing mech-
anisms are exactly considered preferable. In this context, the British Balance of Compe-
tence review is instructive. This requires some explanation as this exercise has by now
been mostly forgotten and tragically failed to fulfil its purpose. It was meant to create a
solid basis for the decision-making on the UK membership of the EU, but it is common

61 The Guardian, ‘Denmark to hold Referendum on Scrapping EU Defence Opt-out’ (6 March 2022) The
Guardian www.theguardian.com.
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knowledge that it has been completely neglected in the discussions before and after the
Brexit referendum. Yet, the exercise has been a thorough and balanced overview of the
EU’s activities and how these impact the UK. Moreover, in providing this overview, it has
much to say on the desire to balance unity and diversity in the EU more broadly. First,
the outcomes of the Review suggest a strong preference for balancing unity and diversity
at the level of individual legislation. The report on the Single Market, for instance, displays
a strong preference to remain part (especially in light of the benefits for the UK) and at
some points (e.g. services) to integrate further. Some legislation in the field of the Internal
market is seen as problematic, such as the Toys Directive and rules on chemical content
in products.®? Even with regard to the Working Time Directive, which has been the subject
of such strong contestation in the UK and which diverges substantially from pre-existing
labour laws in the UK, the ultimate conclusion is not that the United Kingdom should not
have been part of that Directive. Rather the costs involved and the need for greater flex-
ibility were voiced.® What this shows is that flexibility is a particular priority at the level
of concrete legislation, especially in areas in which a level playing field is an important
concern. Rather than opt-outs, this need for flexibility focuses on the actual content of
EU legislation. This observation is not just based on the British Balance of competences
Review but may equally be drawn from the Member States’ application of policy discre-
tion left by the GDPR and the SAD, as explained in the previous section. Thus, legislative
differentiation may perhaps cater even better for the need to balance unity and diversity,
both in terms of the appropriate level to do so and in terms of ways to provide flexibility.
There is also a strong - third - argument to be made against the view that legislative
differentiation would be located in the technocratic domain rather than in the domain of
political decision-making. The selected EU legislative acts have demonstrated that politi-
cal decision-making - in the sense of balancing public and private interests - is a systemic
element of implementing EU legislation, even in the case of the densely regulated GDPR.
The decision in which circumstances data may be processed in the public interest is one
of the main provisions of the GDPR. The SAD equally includes substantial policy discretion
for the Member States; the cost/benefit analyses in terms of whether to include a com-
petence to block websites which contain harmful content demonstrate the political na-
ture of such decisions. Equally, the implementation of the minimum harmonization pro-
visions on the offenses displays Member States’ criminal policies, especially since the
minimum imprisonment terms have been set at rather low levels by the Directive.
Having argued that legislative differentiation indeed involves real decision-making
authority rather than nitty-gritty technical details, we should not close our eyes to the
downsides thereof. Timely implementation may be more challenging to achieve if

62 Her Majesty's Government, ‘Review of the Balance of Competences between the United Kingdom
and the European Union: The Single Market' (2013) assets.publishing.service.gov.uk 42.

63 Her Majesty’'s Government, ‘Review of the Balance of Competences between the United Kingdom
and the European Union: Social and Employment Policy’ (2013) assets.publishing.service.gov.uk 61, 62.
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political decisions are at stake. The case studies have also indicated that certain forms of
policy discretion may ultimately be detrimental to the achievement of the very aims of
EU legislation. The GDPR has reduced the scope for political decision-making by the Mem-
ber States compared to the Data protection Directive for this very reason. The evaluation
of the SAD reveals a similar picture: the open-worded obligation to adopt preventive
measures allows indeed for wide policy discretion but prevention is now seen as one of
the weakest points of the current Directive. These are important downsides. They may to
some extent be addressed, e.g. by considering longer implementation deadlines or by
delineating national discretion better. For another part, these issues are a perhaps more
inherent aspect of legislative differentiation. It can therefore certainly not be considered
a magic potion to balance unity and diversity in the EU.

IV.2. POLITICAL DECISION-MAKING OR FITTING THE DIRECTIVE INTO PRE-EXISTING
STRUCTURES?

Strikingly, a significant part of the discretion offered by the SAD Directive has been used to
keep existing national laws as much as possible intact. This is not only true for the provi-
sions on maximum imprisonment sanctions for child abuse and child exploitation offences.
In particular with regard to adjacent provisions of substantive criminal law, e.g. art. 8 on
consensual sexual activities, the dominant implementation strategy equally was to retain
existing national laws as much as possible. This is equally true for provision on the age of
sexual consent (the age below which it is prohibited to engage in sexual activities with a
child). This concerns a key aspect of the Directive as it defines its scope of protection but it
is left to the Member States to define. The selected Member States have largely decided to
simply apply their pre-existing substantive criminal laws on this point. The Directive has
thus not provided a reason to reconsider the age of sexual consent. Consequently, major
differences exist between Member States such as Germany where the standard age limit is
set at 14 years, and Ireland (17 years of age). Moreover, some Member States have opted
for diversified levels of protection (e.g. Germany for the category between 14-18).

Retaining pre-existing legislation can even constitute a general and official EU imple-
mentation policy. In the Netherlands, the Guidelines for Legislation prescribe the govern-
ment to only adopt new provisions when this is strictly necessary for the correct implemen-
tation of EU legislation.®* Thus, the strategy for the implementation of the SAD was to first
identify provisions of the Directive which could be considered to have already been imple-
mented by pre-existing national laws. The second focus was on provisions which could be
implemented by non-legislative measures. Only in third instance, the parts of the Directive
were identified which would require the adoption of new legislative provisions.

64 See, in Dutch, Ministry of General Affairs, Aanwijzing 9.4 van de Aanwijzingen voor de regelgeving
Tweede Kamer der Staten-Generaal (2022).
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The implementation of the GDPR equally reflected the strategy to leave existing leg-
islative structures as much as possible intact. The decision not to implement the provision
on blocking websites is an example, as are the ways in which Member States have used
the discretion offered by the GDPR to make sector-specific arrangements. The German
approach to uphold a systematic distinction between data processing by private and pub-
lic bodies equally demonstrates Member States' preferences to maintain past legislative
choices. At the same time, these examples from the implementation of the GDPR show
that legislative conservatism is not the only factor at play. The Dutch government had
indeed put forward substantive objectives against adopting an obligation to block web-
sites containing harmful content. Attributing the non-implementation of the facultative
provision to legislative conservatism would thus be simply wrong.

How to assess this tendency to leave pre-existing legislative frameworks as much as
possible intact? At first sight, it seems to reflect a technocratic rationale and not so much
the national political decision-making space that would allow for a careful balancing of
interests involved to “customize” EU legislation to fit the national context. Indeed, the
strategy to leave existing laws as much as possible intact is actually aimed exactly at
avoiding such national political decision-making and to limit recourse to legislative capac-
ity as much as possible. The risk thereof is that it gives too little consideration to changing
circumstances and to the more recent balance of political interests encapsulated in the
EU legislative act that needs to be implemented.

Other arguments speak in favour of this strategy though. Indeed, accommodating
diversity may very well include approaches which have already found their way into na-
tional legislation. Such divergent national approaches may indeed have created im-
portant arguments for legislative differentiation in the first place, e.g. as part of impact
assessments and/or subsidiarity calculus. In such a view, existing national laws are al-
ready the expression of a specific balancing of different interests.

Moreover, it could be questioned whether the overall aim of differentiated legislation
should necessarily be to enable national legislatures to make their own specific political
choices. A broader aim would be to keep existing heterogeneity in the European Union as
much as possible intact. Protecting heterogeneity as a result of incremental and long-last-
ing evolvement of regulatory systems, such as in the field of criminal policy, may be a valid
objective of differentiated legislation. If we would indeed accept that differentiated legisla-
tion should serve broader aims than merely providing for national political decision-making
space, its protective scope would include national constitutional structures as well. The en-
forcement discretion offered by the GDPR has prevented the regulation from impacting on
the federal structures in Germany. This discretion is thus not enabling national political de-
cision-making, but it rather serves to prevent difficulties in aligning the requirements of
correct implementation with basic constitutional structures. From this perspective, legisla-
tive differentiation acquires a new objective which fits the EU constitutional framework well,
especially art. 4(2) TEU of which it indeed may be seen as an expression.
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Another observation that we have drawn from the case-studies is that the strategy
of retaining existing regulatory frameworks may prove to be only a temporary strategy.
This was illustrated by the current “re-implementation” process of the SAD in the Nether-
lands. The time pressure involved in the initial implementation may be an additional fac-
tor why Member States would prioritize a strategy of not changing existing laws if not
absolutely necessary. A later redesign of the regulatory system is not subject to such time
pressure, thereby enabling more space to make fundamental political choices.

All in all, the argument that legislative differentiation would be mainly a vehicle for
legislative conservatism - and would thereby hardly be relevant from the perspective of
balancing unity and diversity in the EU - should be heavily qualified.

V. CONCLUSIONS

In this Article we explored the potential of legislative differentiation as an alternative to
more classic forms of DI. We established principled advantages of legislative differentia-
tion, most notably the absence of effects on the balance between the Member States.
Unlike other forms of DI, differentiated legislation respects the principle of equality be-
tween the Member States. Obviously, the protection of individual Member States’ inter-
ests is very different under differentiated legislation. When the ordinary legislative pro-
cedure applies - which is so in the vast majority of legislative procedures - Member States
have no veto power on EU legislation. They thus lack the power to ensure the flexibility
that they seek in order to be able to “customize” EU legislation to fit the national context.
Especially when the national context differs from the (qualified) majority of other Mem-
ber States, such flexibility is by no means guaranteed. Under the more classic forms of
DI, individual Member States’ power is stronger. Both for the Treaty-based forms of DI
and for enhanced cooperation individual Member States’ choice to join or not is key.
Moreover, the other Member States need to accept DI, either as opt-outs that need to be
agreed upon (and ratified) by all Member States, or in the form of the unanimity require-
ment needed for the Council to agree on proposals for enhanced cooperation.®>

Differentiated legislation lacks such guarantees but this gives it also greater flexibility.
It has the potential to be applied across all areas of EU legislative competence.® Flexibility
is equally offered as the sequence of adopting legislation allows for adjusting the balance
between unity and diversity. In both cases, subsequent legislation has been more geared
towards establishing a more uniform EU approach.

Differentiated legislation is, moreover, a multifaceted phenomenon. The status of
being “in” or “out” is a core element of other forms of DI. Differentiated legislation is dif-
ferent in that it allows a measured approach to balancing unity and diversity. In other

65 Art. 329(2) last sentence TFEU.
66 Obviously, in the absence of EU legislative competence, e.g. because the EU acts not by way of leg-
islation, legislative differentiation lacks potential to accommodate diversity.
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words, it may include more or less far-reaching forms of flexibility for the Member States,
depending on the need to come to a uniform approach at the EU level on the one hand
and the obstacles, political preferences and existing differences at the national level on
the other. Some provisions thus allow only for technical and marginal policy choices at
the national level. Other provisions create much more scope for political decision-making
(in the sense of balancing public and other interests) at the national level.

Moreover, the multifaceted nature of differentiated legislation is not simply a matter
of degree but also of form. The case studies have demonstrated a great variety of forms
beyond the classic form of minimum harmonization. This creates more variety in the
ways in which unity and diversity may be balanced, than the rather binary approach of
other forms of DI.

This Article has also highlighted that differentiated legislation certainly not always
works well. At first sight, the cases demonstrated an apparent need to accommodate
diversity as the implementation of the legislative acts differs quite much between the
Member States. Whether the balancing between unity and diversity is optimal is another
issue. The fundamental transformation of the old Data protection Directive into the GDPR
and equally the current discussion on the effectiveness of the preventive measures of
the SAD demonstrate that diversity - both in terms of the EU legislature allowing for flex-
ibility and the Member States using that flexibility to come to different legislative out-
comes - may result in sub-optimal outcomes. However, it is equally important to observe
that legislative differences should (no longer) be considered as inherently problematic.
EU legislation has been presented in this article as what could be called a “diversity man-
agement mechanism”,®” which suggests that national diversity is indeed an inherent as-
pect of EU legislation. Moreover, the legislative dynamics at work in both cases ensure
that balancing unity and diversity is not the product of a single decision but may be ad-
justed over time. This includes not just the EU legislature but the national level too.

Legislative differentiation fits well in the Commission’s scenario according to which
greater diversity could be a model for the future of the EU. The cases indeed demon-
strated the potential thereto, although in practice sub-optimal results have been seen as
well. In relation to more classic forms of DI, differentiated legislation can indeed create a
meaningful alternative. Compared to enhanced cooperation, differentiated legislation
has hitherto been quite invisible and, consequently, less structured. Enhanced coopera-
tion requires an extensive decision-making process and must fulfil strict requirements.
Differentiated legislation seems more “learning-by-doing”. Making the motives for diver-
sity explicit, as well as how these translate into space for national political decision-mak-
ing could lead to a more structured approach and could further enhance the potential of
differentiated legislation.

7 M Avbelj, ‘Differentiated Integration: Farewell to the EU-27? (2013) German Law Journal 191, 209.
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I. INTRODUCTION

Historically, the use of differentiated integration mechanisms has been based on the idea
of the widening and deepening of the European Union,' necessitated by the enlargement
of the bloc through the addition of Member State countries.? The advent of Brexit means
that we are in a rather different situation today, where the monodirectional march to-
wards deeper, uniform integration between an ever increasing number of States is nei-
ther inevitable nor assured.

The differences between all of the then twenty eight individual Member States in the
pre-Brexit Union were multifarious. These differences have not disappeared along with
the UK upon its exit from the Union. They still exist between the remaining twenty seven
Member States and will likely increase in prominence as the European Union pursues its
future path. Addressing those differences will require an alternative approach to uniform
integration from the EU, it will require differentiated integration.3

However, through using Brexit as a framework it becomes apparent how differenti-
ated integration has been perceived in the EU, and as this Article will propound, this per-
ception has not been all embracing. Whilst this Article does not make a comment on the
multifarious complex factors which contributed to the choice of holding the referendum
itself or the resultant vote.* The argument made by this Article is that throughout the EU's
history, differentiated integration has been used to find solutions to problems as appar-
ently intractable as this, but there is a concurrent reluctance to do so with an explicitly
wider acceptance of differentiated integration in terms of both legal permissiveness and

1 CD Ehlermann, ‘How Flexible is Community Law? An Unusual Approach to the Concept of “Two-
Speeds™ (1984) Michigan Law Review 1274; B Langeheine and U Weinstock, ‘Graduated Integration: A Mod-
est Path Towards Progress: A Contribution to the Debate About the Future Development of the European
Community’ (1985) JcomMarSt 185; E Grabitz and B Langeheine, ‘Legal Problems Related to a Proposed
“Two-tier System” of Integration Within the European Community’ (1981) CMLRev 33; E Grabitz (ed.), Abge-
stufte Integration: Ein Alternative zum Herkémmlichen Integrationskonzept? (Kehl am Rhein 1984); and E Phil-
lipart and G Edwards, ‘The Provisions on Closer Cooperation in the Treaty of Amsterdam: The Politics of
Flexibility in the EU’ (1999) JcomMarSt 89.

2 M Dougan, The Unfinished Business of Enhanced Cooperation: Some Institutional Questions and
their Constitutional Implications’ in A Ott and E Vos (eds), Fifty Years of European Integration: Foundations and
Perspectives (T.M.C. Asser Press 2009) 157; D Thym, ‘Competing Models for Understanding Differentiated
Integration’ in B De Witte, A Ott and E Vos (eds), Between Flexibility and Disintegration: The Trajectory of Dif-
ferentiation in EU Law (Edward Elgar Publishing 2017) 29.

3 M Kendrick, ‘The Future of Differentiated Integration: The Tax Microcosm’ (2020) Journal of Interna-
tional and Comparative Law 371; M Kendrick, ‘A Question of Sovereignty: Tax and the Brexit Referendum’
(2016) King's Law Journal 366; and M Kendrick, ‘Differentiated Integration Amongst the EU27: Will Brexit
Make the EU More Flexible?' in A Biondi, PJ Birkinshaw and M Kendrick (eds), Brexit: The Legal Implications
(Kluwer Law International 2018).

4M Sobolewska and R Ford, Brexitland (Cambridge University Press 2020).
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extent as well as attitude within the Union. The reality is that Brexit has actually high-
lighted issues with the perception of differentiated integration as a concept® and how it
has been attributed to the United Kingdom as a form of British exceptionalism. The UK
was the most noticeable Member State in availing itself of the opportunities for differen-
tiation. Although the UK had never been the exclusive recipient or participant in the op-
eration of differentiation mechanisms, indeed, it had sometimes been joined by founder
Member States and had even been the participating Member State in an EU initiative
while other States opted-out.® It is apparent as to how and why the UK received its repu-
tation for being the “champion” of the opt-out,” as the UK's behaviour has been more
widely publicised, sometimes by different UK governments themselves, which has had
the unfortunate consequence of it attracting a reputation as a recalcitrant Member State,
despite its strong support for the single market and relatively good EU law compliance
rate. This Article would countenance against perceiving Brexit as a sui generis event, rather
than acknowledging the reality of differentiated integration within the Union.

To acknowledge this reality, it is necessary to address firstly, the role arguably played
by the confusion which surrounds the concept of differentiated integration itself. The con-
fusing assortment of definitions,® which will be addressed in the next section, and indeed
exceptions, to what the concept of differentiated integration means and what it does, or
doesn't, incorporate does a disservice to the potential utility of the concept.® This has argu-
ably facilitated rather than prevented Brexit being seen as sui generis as many, with the
noblest of intentions, try to describe the concept as exceptional in the context of the UK
and interpret it exceptionally further still in reference to Brexit. This Article will therefore use
Brexit as a framework to address the issue of conceptual confusion (section II).

This Article will then proceed, on the basis of this framework, to discuss how Brexit
has been seen as an example of British exceptionalism in the context of differentiated
integration in section Ill where learning the lessons on differentiated integration will con-
sider the advent of Brexit (section I1l.1) and the challenges for the future (section 111.2)
before concluding. It will suggest that with differentiated integration insufficiently em-
braced within the EU, the UK was, and still is, seeking a more flexible arrangement from
outside the EU. There are therefore lessons to be learnt from the insufficient adoption of
differentiated integration in the EU as seen by applying Brexit as a framework. Brexit is

> G Gaja, 'How Flexible is Flexibility Under the Amsterdam Treaty?' (1998) CMLRev 855.

6S Peers, 'Enhanced Cooperation: the Cinderella of Differentiated Integration’ in B De Witte, A Ott and
E Vos (eds), Between Flexibility and Disintegration cit. 76; M Kendrick, Judicial Protection and the UK's Opt-
Outs: Is Britain Alone in the CJEU?' in P Birkinshaw and A Biondi (eds), Britain Alone! The Implications and
Consequences of United Kingdom Exit from the EU (Kluwer Law International 2016) 166; M Kendrick, ‘Differ-
entiated Integration Amongst the EU27' cit.; and M Kendrick, Differentiated Integration in the EU: Harmonising
EU Tax Law (Edward Elgar forthcoming 2023).

7 R Adler-Nissen, Opting Out of the European Union: Diplomacy, Sovereignty and European Integration
(Cambridge University Press 2014).

8 ACG Stubb, ‘A Categorization of Differentiated Integration’ (1996) JComMarSt 283.

9 M Kendrick, Differentiated Integration in the EU cit.
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not just an opt-out, or as suggested from seeing the UK as an exception, just another UK
opt-out, but rather the ultimate attempt to obtain flexibility. This Article propounds that
Brexit actually mirrors what has been going on historically with regard to differentiated
integration. The EU's concern that if it allowed the UK to achieve divergence it may essen-
tially create a competitor, not a close neighbour, are seemingly evidence of a reversion
to the desire to achieve the rigid adherence to the rules, in order, so the concerns of the
EU appear to be, to ensure the single market and indeed the entire EU project will not be
undermined. However, the possibility of Union action is more effectively served by per-
mitting a Member State to differentiate the application of a particular measure, rather
than having a requirement of uniformity leading to an inability to act. The main difficulty
is that the EU itself has got to see the merit in increased flexibility, rather than let Brexit
be seen as a continued exercise in British exceptionalism, and therefore once it is rid of
its difficult member the goal of uniformity is reinvigorated.

Brexit is not just an opt-out but the ultimate opt-out, a form of flexibility sought from
outside the European Union, consequent on a lack of wider acceptance of differentiated
integration in terms of both legal permissiveness and extent as well as attitude within the
Union. The maintenance of differences between the remaining Member States means
that there needs to be increased open acceptance of the likely need for greater differen-
tiated integration in the future. This Article suggests that the EU needs to recognise more
openly that differentiated integration can be a principle to guide decisions about the de-
velopment of the EU integration model and that differentiation should be capable of ab-
sorption into orthodoxy. Otherwise, viewing Brexit as an episode in British exceptional-
ism rather than the ultimate opt-out will mean that lessons on differentiated integration
as a necessity for the future will not be learnt.

IT. CONCEPTUAL CONFUSION

There is considerable disagreement and confusion over the concept of differentiated inte-
gration.’® Many of the excellent Articles to this Special Section demonstrate that the defini-
tions and approaches to differentiated integration are extensive. A multiplicity of theories
has been expounded within and between multiple disciplines.!” Having surveyed the theo-
ries from a legal, historical, political, political sociology and political science perspective, all
that becomes clear is that a confusing assortment of attempts to define the concept have
served not to explain but to discourage what in essence means non-uniform integration.'?

0 ACG Stubb, ‘A Categorization of Differentiated Integration’ cit. 283.

" See, for example, B De Witte, D Hanf and E Vos (eds), The Many Faces of Differentiation in EU Law
(Intersentia 2001); A Ott and E Vos (eds), Fifty Years of European Integration cit.; and G de Burca and ) Scott
(eds), Constitutional Change in the EU: From Uniformity to Flexibility? (Hart Publishing 2000).

2 Whilst space precludes a detailed discussion of these various approaches, see further M Kendrick,
Differentiated Integration in the EU cit.
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Conceptual disagreement is not just evident regarding the concept of differentiated
integration itself, but also in relation to explaining Brexit in the context of differentiated
integration. For example, Vollaard suggests differentiated integration as “partial exits”,
such as opt-outs,’3 for Webber it's a form of “(dis)integration”,' for Schimmelfennig and
Winzen it's “differentiated disintegration”.’™ Just in relation to Brexit the confusion
demonstrates the conceptual problem, which serves only to make it easier to try and
conceive Brexit as an example of British exceptionalism, rather than understand and ac-
cept differentiated integration in the EU. A closer look reveals this is the case.

Webber conceives (dis)integration as a multidimensional phenomenon with many
conceptual distinctions, of which at least two are most pertinent for the current discus-
sion. The first is “sectoral (dis)integration” which comprises “the expansion or reduction
of the range of issue areas in which the EU exercises policy-making competences and,
within specific issue areas, an expansion or reduction of the scope of existing common
policies”’® and the second is “horizontal (dis)integration” being, “the expansion or reduc-
tion of the number of EU member states”.'” Brexit, he considers, is an example of hori-
zontal (dis)integration.'® Patel identifies what is not helping this conceptual disagree-
ment, especially the dichotomy between integration and disintegration, which is that “de-
spite decades of debate on European integration, conceptualisation of European disinte-
gration remains rudimentary”."®

In a valiant attempt to provide clarity, Patel provides an interesting observation as to
how integration prompts disintegration, in fact he suggests that disintegration and dys-
functionality have characterised the history of integration.?° That history he identifies as
being part of the historical development of European integration itself, “[s]lince the 1940s
pro-European elites have embedded concrete steps towards European integration within
a narrative that member states were on the road to an ever-closer union. The unification
process was posited to be unidirectional and irreversible, resting on the win motors of
ever progressing deepening and enlargement”.2' Patel explains that history also teaches

'3 H Vollaard, ‘Explaining European Disintegration’ (2014) JComMarSt 1155.

4 D Webber, European Disintegration? The Politics of Crisis in the European Union (The European Union
Series Macmillan 2019).

5 F Schimmelfennig and T Winzen, Ever Looser Union? Differentiated European Integration (Oxford Uni-
versity Press 2020).

6 D Webber, European Disintegration? cit. 13-14.

7 Ibid. 14.

'8 Ibid.

19 K Patel, Project Europe: A History (Cambridge University Press 2020) 220, fn 49, endnote p. 318. See
also: PC Schmitter and Z Lefkofridi, ‘Neo-Functionalism as a Theory of Disintegration’ (2016) Chinese Politi-
cal Science Review 1-29; H Vollaard, ‘Explaining European Disintegration’ cit.; and D Weber, ‘How Likely is it
that Europe will Disintegrate? A Critical Analysis of Competing Theoretical Perspectives' (2014) European
Journal of International Relations 341.

20 K Patel, Project Europe cit. 226.

21 Ibid. 228-229.
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us that “disintegration and dysfunctionality are part of the political normality of the inte-
gration process”, this is because “they are produced by the treatment (or non-treatment)
of complex problems and knock-on effects of the integration process itself”.?? Patel
demonstrates this theory through the example of the European Monetary System (EMS),
being an attempt at integration, which became dysfunctional and failed therefore causing
disintegration between the Member States in that policy area. As the EMS was replaced
with the Euro, Patel suggests that the response is differentiated integration. This pattern
of integration then dysfunctionality then disintegration followed by differentiated inte-
gration is the current trend we are witnessing in the EU but that is nothing new.23 It is an
inevitable consequence of the EU’'s development and increased competences. The EU's
efforts to integrate highlight the differences between the Member States thereby reveal-
ing the lack of willingness and ableness of some states to pursue uniformity through par-
ticipation in certain EU initiatives.?* This causes an attempt to integrate to become dys-
functional, leading to disintegration between the states in relation to that initiative. The
response is resort to utilising mechanisms of differentiated integration This is reinforced
when applying the framework of Brexit, as Patel states, “[d]isintegration and dysfunction-
ality are part of the political normality of the integration process. [...] The same also ap-
plies to the withdrawal of member states, for example, in the form of Brexit".2> This Article
propounds that a more open approach to differentiated integration will prevent this pro-
cess, where differentiated integration follows dusfunctionality and disintegration. As dif-
ferentiated integration is not a new but an historic and current phenomenon, the exist-
ence and necessity of which is likely to become more inevitable as the EU pursues its
future path, there needs to be a greater openness towards differentiated integration.
Instead of being the final consequence of the actions and objections of a Member State
viewed as reluctant invoked in circumstances of disintegration, greater clarity on the
need for differentiated integration assisted by less conceptual confusion could lead to
learning the lesson Patel identifies, “[plaradoxical as it may sound, precisely because the
EU now occupies a dominant position in relation to European cooperation, legal differ-
entiation represents the most important means of moving forward".2¢

In contrast, Schimmelfennig and Winzen view Brexit as a “novel process” in the his-
tory of European differentiated integration, describing it as “differentiated disintegra-
tion".?” They explain that:

22 Ibid. 230.

23 Ibid. 220, for an in-depth discussion see chapter 7 in the volume.
2 Ibid. 44.

25 Ibid. 230.

26 Ibid. 272-273.

27 F Schimmelfennig and T Winzen, Ever Looser Union? cit.137.
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“in a static perspective, differentiated integration and disintegration are the same. They
resultin a situation, in which a legal EU rule is not uniformly and exclusively valid across
the EU member states. In a dynamic perspective, however, they differ. Differentiated
integration refers to a situation, in which integration progresses overall but at least one
state remains at the status quo or does not participate at the same level of integration
as others. By contrast, differentiated disintegration is the selective reduction of a state’s
adherence to the integrated legal rules, which results in an overall lowering of the level
and scope of integration”.?®

One can think of examples which test this characterisation, such as the authorising
of the use of enhanced cooperation in the area of the creation of unitary patent protec-
tion including language provisions.?° The Council's decision to authorise the use of the
constitutionalised mechanism for differentiated integration in the Treaties3® was chal-
lenged in the Court of Justice of the European Union (CJEU) by two Member States, Spain
and Italy.3' It was submitted on behalf of Spain and Italy, that all enhanced cooperation
endeavours must contribute to the process of integration. In this case, however, they
maintained that the true object of the contested decision was not to achieve integration
but to exclude Spain and Italy from the negotiations on the issue of the language arrange-
ments for the unitary patent. Whilst the Council unsurprisingly disagreed, arguing that if
Spain and lItaly did not play a part in the enhanced cooperation, it is because they have
refused to do so and not because they have been kept out of negotiations, it is an inter-
esting example to illustrate conceptual disagreement surrounding differentiated integra-
tion, and specifically here differentiated disintegration. This case is one example which
demonstrates that these Member States felt excluded and therefore the integrated legal
rules didn't apply to them which resulted in an overall lowering of the level and scope of
integration for these states. The enhanced cooperation mechanism however is certainly
not an example of differentiated disintegration but a legal mechanism provided in the
primary law of the Treaty as a tool for differentiated integration.

From the initial Protocols that were part of the Treaty of Rome, to the enhanced co-
operation mechanism in its Lisbon Treaty formulation, uniformity has never actually been
the status quo in either the European Community or Union. However, this section has
demonstrated, although admittedly barely scratching the surface, the distinct existence
of conceptual disagreement and confusion surrounding differentiated integration. The
fact that uniformity, although a goal of the European Union, has been more illusory than
a practical reality, and that in actual fact differentiation, in one form or another has been
alive and well in the Union since its conception, is difficult to detect because of the con-
ceptual confusion and disagreement. The consequences of this have been twofold. First,

28 Ibid.

29 Decision 2011/167/EU of the European Council of 10 March 2011 authorising enhanced cooperation
in the area of the creation of unitary patent protection.

30 Art. 20 TEU and arts 326-334 TFEU.

31 Joined cases C-274/11 and C-295/11 Spain and Italy v Council ECLI:EU:C:2013:240.
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differentiation has been seen as the exception, difficult to obtain and subsequently dis-
couraged. The extent to which it exists in the Union has not been explicitly advertised,
which has compounded this problem. It has led to labels such as “second class” Member
States being used to describe those which engage in differentiation, despite the fact that
in one instance or another every single Member State in the Union engages in at least
one instance of differentiated integration.3? This is the genesis of the temptation for the
EU to see Brexit itself, being the ultimate attempt to obtain flexibility, as an episode of
British exceptionalism. Second, the rationale behind this reluctance to openly and explic-
itly advertise the extent of flexibility in the Union has led to mechanisms being too re-
strictive and ironically too inflexible to support what has actually fuelled the reluctance,
which is the preservation of uniformity and the Union itself. Conceptual confusion and
disagreement, whether a result, a cause, or both, is certainly not helpful. There is a tragic
note to this situation, which is that, certainly in relation to the case of the UK, in attempt-
ing to prevent the disintegration of the Union, the lack of flexibility may in actual fact
cause it. This demonstrates the lesson to be learnt on differentiated integration by ap-
plying the framework of Brexit, the UK is seeking a level of flexibility that is not available
inside the EU, hence, Brexit is the ultimate opt-out.

TTT. LEARNING THE LESSONS ON DIFFERENTIATED INTEGRATION

111.1. THE ADVENT OF BREXIT

The reality is that Brexit has actually highlighted issues with the perception of differenti-
ated integration as a concept, and how it has been attributed to the UK as a form of
British exceptionalism. This Article will now proceed to more explicitly apply Brexit as a
framework, to discuss how Brexit has been seen as a sui generis event and an example of
British exceptionalism in the context of differentiated integration. It will suggest that with
differentiated integration insufficiently embraced within the EU, the UK was, and still is,
seeking a more flexible arrangement from outside the EU. There are therefore lessons to
be learnt from the insufficient adoption of differentiated integration in the EU as seen by
applying Brexit as a framework. Brexit is not just an opt-out, or as suggested from seeing
the UK as an exception, just another UK opt-out. But rather the ultimate attempt to obtain
flexibility. This section of the Article will initially consider the advent of Brexit itself, includ-
ing reference to the art. 50 TEU withdrawal process. It will then proceed to consider the
challenge for the future of integration in the European Union, propounding the need for
differentiated integration.

32 D Chalmers and P Koutrakos, ‘Editorial: Cut off from Europe: The Fog Surrounding Luxembourg’
(2008) European Law Review 135, 136.
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As a preliminary note it should be stated that this Article is not, however, predicated
on the assumption that rules that apply equally to the Member States are a bad thing.3?
It does not seek to demolish the idea of a peaceful union or a trading market. It does not
seek to call into question the concept of European union where laws, rules, values and
principles exist.34 A fair playing field in trade in Europe is a very positive idea which should
be universally supported. In short, this Article is not arguing with the existence of rules
and standards. The idea behind this Article is to promote, encourage and support differ-
entiated integration in the EU.

This Article supports the existence of rules, and their fair application. However, rules
should not be adhered to in a dogmatic fashion for their own sake. A staunch insistence on
obedience to the EU's rules in order to try to prevent the Union from disintegrating is coun-
ter-productive, as it is evident since the Treaty of Rome, differentiated integration has al-
ways existed and has not brought about the destruction of the Union exercise. Further-
more, this Article would countenance against perceiving Brexit as a case of British excep-
tionalism. An attitude of exceptionalism treats those wanting flexibility in some areas as
recalcitrant difficult Members whose commitment is questionable and are supposed to be
“second class”.?> The UK is a pertinent example. Whilst (in)famous for “opting-out” of the
social policy Protocol, European Monetary Union, and Schengen, to name but a few of the
better-known examples, it has however been part of the “vanguard”¢ in the lesser known
and advertised (admittedly sometimes because of the UK itself) instances of differentiated
integration. One example of this we have already encountered is the enhanced cooperation
regarding the unitary patent,3” where there were twelve initial Member States, namely,
Denmark, Germany, Estonia, France, Lithuania, Luxembourg, the Netherlands, Poland, Slo-
venia, Finland, Sweden and the United Kingdom, that wished to establish enhanced coop-
eration between themselves and asked the Commission to submit a proposal to the Coun-
cil. Itis consequently apparent that not only is the UK not always part of the “outs” but that
it has jointly led the way in integration whilst other founder Member States have decided
not to participate. It was therefore not always the exception.

It should also be recalled that the UK had a good record in compliance with its EU
obligations.3® It should be emphasised that differentiated integration was a seemingly
preferable option to noncompliance, with the UK arguably wanting to opt-out of the areas

33 On the reconciliation of the principle of equality among Member States and differentiated integra-
tion see LS Rossi, ‘The Principle of Equality Among Member States of the European Union’ in LS Rossi and
F Casolari (eds), The Principle of Equality in EU Law (Springer 2017) 19-23.

34 See T Tridimas, The General Principles of EU Law (Oxford University Press 2006 2nd ed.).

35 R Adler-Nissen, Opting Out of the European Union cit. 32.

36 W Schauble and K Lamers, ‘Reflections on European Policy’ (1996) Bonn CDU/CSU Group in the Bundestag.

37 Decision 2011/167/EU cit.

38 Report COM/2017/370 final from the European Commission of 6 July 2017 on monitoring the appli-
cation of European Union Law 2016 Annual Report.
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of EU law it could not comply with, instead of failing to abide by its legal obligations. This
demonstrates that castigating Member States, which seek to utilise differentiated inte-
gration with labels such as “recalcitrant”, which have negative connotations,? is ex-
tremely unhelpful, as it needs to be borne in mind that there is no Member State to which
the Treaties fully apply.® The main point of differentiated integration is that it enables
integration, but the theories of integration, conceptual and terminological confusion and
disagreements produce a reluctance to acknowledge, let alone use, the mechanisms that
are available in a truly flexible manner. A more embracing attitude towards the use of
differentiated integration is a significantly better approach, because there are differences
between the Member States which are unlikely to disappear and therefore need to be
accommodated. The sooner the need for an increased level of differentiated integration
is recognised, rather than the existence of these mechanisms for differentiated integra-
tion marginalised, and their use treated as an exception awarded to the difficult State,
the sooner the EU will confirm itself as having a firmer future.#' The UK is, seen through
applying Brexit as a framework, therefore trying to obtain a level of flexibility that was
just not available in the Union, but this is not an exclusive UK phenomenon. The attempts
that have been made by the EU to accommodate the differences between its members
have been insufficient and consequently have provided neither uniformity nor proper
flexibility for any, or all, of its Member States. Treating the UK as an exception as a way
to excuse Brexit as a sui generis event,*? rather than acknowledging the reality of the per-
ception of differentiated integration within the Union, will only increase, rather than de-
crease, the likelihood of other Member States leaving the bloc.

The main difficulty is that the EU itself has got to see the merit in wider acceptance
of differentiated integration in terms of both legal permissiveness and extent as well as
attitude, rather than let Brexit be seen as an exercise in British exceptionalism, and there-
fore once rid of its difficult member the goal of uniformity is reinvigorated. As Gormley
states, “a possibility of Union action is more effectively served by permitting a Member
State to opt out of applying a particular decision than having a requirement of unanimity
leading to an inability to act”.3 In essence, in order to avoid another Brexit incidence, it
needs to recognise more openly that differentiated integration can be a principle to guide

3% R Adler-Nissen, Opting Out of the European Union cit. 32.

40D Chalmers and P Koutrakos, ‘Editorial: Cut off from Europe’ cit. 135.

41 For a brief summary of the political approaches of the Commission, France and Germany, see P
Morillas, Juncker's State of the Union: Where now for Multispeed Europe?’ (14 September 2017) EUROPP
European Politics and Policy blogs.Ise.ac.uk.

42 The Economist, ‘Britain’s Planned Departure is already Changing Brussels: Free-traders and Atlanti-
cists have much to Mourn’ (2 November 2017) The Economist www.economist.com.

43 L Gormley, ‘Reflections on the Architecture of the European Union After the Treaty of Amsterdam’
in Democracy’ in D O'Keeffe and P Twomey (eds), Legal Issues of the Treaty of Amsterdam (Hart Publishing
1999) 61.


http://blogs.lse.ac.uk/europpblog/2017/09/14/junckers-state-of-the-union-where-now-for-multispeed-europe/
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decisions about the development of the EU integration model#* and that “flexibility is ca-
pable of absorption into orthodoxy”.4>

Furthermore, the advent of Brexit, is not an isolated exceptional incident dating back
to just 2016. As was apparent with the UK even before the referendum was run on 23
June 2016,4¢ and as highlighted by Walker, “[e]lven some of the Remain supporters in the
referendum do not consider the existing multilateral framework of differentiated inte-
gration sufficient to meet Britain's needs and concerns; hence David Cameron’s insist-
ence in negotiating the February agreement on a future exemption from ‘ever closer Un-
ion’ as part of a new customized membership model”.#” Again, this is not just a British
phenomenon, as Adler-Nissen suggests that there has been a trend towards an increased
desire by Member States to secure their national sovereignty formally through the use of
mechanisms of differentiation.*® Consequently, and according to Hillion, “[t]he right to
withdraw may thereby be interpreted as the ultimate elaboration of constitutional de-
vices".4® A more open acceptance of differentiated integration mechanisms, a greater
willingness to use them, an end to treating the use of the mechanisms as an exception
granted to “difficult” Member States, is possible. It needs, however, to be combined with
an acknowledgement at EU level that unless differentiated integration is more accessible,
available and obtainable, the consequence is that flexibility will be sought from outside
the EU. As such, it is the argument of this article that ultimately what the UK is doing is

44 H Wallace, ‘Flexibility: A Tool of Integration or a Restraint on Disintegration?’ in K Neunreither and A
Wiener (eds), European Integration After Amsterdam: Institutional Dynamics and Prospects for Democracy (Ox-
ford University Press 2000) 190-191.

45 S Weatherill, ”If 'd Wanted You to Understand | Would have Explained it Better”: What is the Purpose
of the Provisions on Closer Co-operation Introduced by the Treaty of Amsterdam?' in D O'Keeffe and P
Twomey (eds), Legal Issues of the Treaty of Amsterdam cit. 25.

46 See also: European Council, Consclusions of 18-19 February: A new settlement for the United Kingdom
within the European Union eur-lex.europa.eu. It met to provide the UK with a renegotiated status within the EU
as regards to elements of the following areas: economic governance; competitiveness; sovereignty; and social
benefits and free movement, which would have come into effect but for the referendum result producing a
majority in favour of leaving the EU. The Conclusions state at para. 4 that “should the result of the referendum
in the United Kingdom be for it to leave the European Union, the set of arrangements [...] will cease to exist".

47 N Walker, The Brexit Vote: The Wrong Question for Britain and Europe’ (16 June 2016) Verfas-
sungsblog verfassungsblog.de. See also A Biondi, ‘Common law, UE e CEDU: passato, presente ed un in-
certo futuro’ (2018) Federalismi.it www.federalismi.it.

48 R Adler-Nissen, Opting Out of the European Union cit. 1-2. Also, Wallace, Moravcsik and Risse generally
interpret opt-outs and differentiated integration mechanisms as ways to preserve the sovereignty Member
States, see W Wallace, ‘The Sharing of Sovereignty: the European Paradox’ (1999) Political Studies 503; A
Moravcsik, ‘Europe’s Integration at Century's End’' in A Moravcsik (ed.), Centralization or Fragmentation? Eu-
rope Facing the Challenges of Deepening, Diversity and Democracy (Council on Foreign Relations Press 1998);
and T Risse, ‘Nationalism and Collective Identities: Europe Versus the Nation-State?' in P Hayward, E Jones
and M Rhodes (eds), Developments in West European Politics (Palgrave 2002) 77.

4 C Hillion, ‘Leaving the European Union, the Union Way: A legal analysis of Article 50 TEU' (2016)
Swedish Institute for European Policy Studies 10.
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trying to achieve a level of flexibility that is not available to EU Member States inside the
EU, hence, Brexit is the ultimate opt-out.*°

As to the lessons to be learnt from applying the Brexit framework in relation to the
Article 50 TEU process,”’ it will be recalled that the renegotiation prior to the referendum
saw the then Prime Minister, David Cameron, seek to adjust the legal and political basis
on which the UK was a Member State. Whilst there have been numerous accounts of the
renegotiation, including discussions of what was requested by both sides, and arguably
more importantly what was not agreed, the aim of this Article is not to provide a re-eval-
uation of these factors but to try to take a more holistic perspective. In essence, it can be
argued that the UK was seeking a modification to the differentiated integration structure
which formed the foundation of its membership. Crucially, it sought to do so initially with-
out leaving the EU. This was effectively confirmed by Donald Tusk, the (then) President of
the European Council, in November 2015, when he opined that the proposed reforms
effectively amounted to a general confirmation and moderate expansion of Britain's dif-
ferentiated integration in the EU.5?

The renegotiation was unsurprisingly not, despite what its title would suggest, a sig-
nificantly “new settlement”>3 and therefore it did little to mitigate the situation which im-
mediately preceded the referendum. In fact, it was quite noticeable by its absence in the
UK referendum campaign, with the then Prime Minister, David Cameron, “abandonling]
any effort at ‘persuading people of its merit™.>

One well noted concession from the EU, which is pertinent to the current discussion,
is the differentiated status the UK obtained within the renegotiation in relation to the
commitment to creating an ever closer union.> The “New Settlement” provided that :

“[iltis recognised that the United Kingdom, in the light of the specific situation it has under
the Treaties, is not committed to further political integration into the European Union. The
substance of this will be incorporated into the Treaties at the time of their next revision in
accordance with the relevant provisions of the Treaties and the respective constitutional
requirements of the Member States, so as to make it clear that the references to ever
closer union do not apply to the United Kingdom”.>®

%0 See M Kendrick, ‘Differentiated Integration Amongst the EU27’ cit.

51 For a comprehensive discussion of the art. 50 TEU process see: T Tridimas, ‘Article 50: An Endgame
Without an End? (2016) King's Law Journal 297-313.

52 F Schimmelfennig and T Winzen, Ever Looser Union? cit. 146 and D Tusk, ‘A New Settlement for the
United Kingdom in a Reformed European Union’ (10 November 2015) assets.publishing.service.gov.uk.

53 European Council, A New Settlement for the United Kingdom Within the European Union cit.

54 D Webber, European Disintegration? cit. 199 referring to D Korski, 'Why We Lost the Brexit Vote: Behind
the Scenes of the Flawed Campaign to Keep the UK in the EU’ (20 October 2016) Politico www.politico.eu.

55 Art. 1 TEU.

%6 European Council, A New Settlement for the United Kingdom Within the European Union cit. section C,
‘Sovereignty’, para. 1.
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Whilst it is suggested that all the EU offered here was to “merely acknowledged es-
tablished practice”,> it is hard to accept that a change to the UK's differentiated legal
basis of membership, the nature of which requires altering the Treaty, is “merely” any-
thing. It is easier to accept that this would have been a change, should it have come into
force, rather than a restatement, and arguably of constitutional proportions. Perhaps this
demonstrates how the perceptions of differentiated integration as a concept can impact
on the ability of a State to utilise differentiated integration mechanisms. If so, this is not
without serious consequence, as can be seen through applying the framework of Brexit.
Webber shows insight into the attitude which was dominant at the time when he states
that it was

“feared that if the EU were to make too far-reaching concessions to the UK, this would
provoke other members to make their own demands for special membership deals -
which could provoke the unwinding of the EU in the same way that Brexit itself could [...]
Germany wanted to keep the UK in the EU, but, in case of doubt, if it had to choose be-
tween having a larger, more loosely integrated EU with the UK (that it feared would un-
ravel) and a smaller, more tightly integrated EU without the UK, it would prefer the latter
- in line with its historical stance on the issue”.>8

Adherence to the view that differentiated integration is an exception, to an extent
that it is considered something to be discouraged in order to avoid the collapse of the
EU, which then has the consequence of calling into question the future of the EU when
the Member States leaves, is hugely problematic.

This is not to say that having given a little more to the UK in the renegotiation the UK
would have necessarily voted to remain, rather this Article does not make a comment on
the multifarious complex factors which contributed to the choice of holding the referen-
dum itself or the resultant vote. The argument made by this Article is that throughout the
EU’s history, differentiated integration has been used to find solutions to problems as
apparently intractable as this, but there is a concurrent reluctance to do so with an ex-
plicitly wider acceptance of differentiated integration in terms of both legal permissive-
ness and extent as well as attitude within the Union. The pursuit of convergence should
not be premised on fear of disintegration or ineffectiveness and differences between the
Member States should be addressed with differentiated integration in an open and ac-
cepting manner. Brexit is the framework which demonstrates the real consequence of
reluctance to embrace differentiated integration more whole heartedly.

In consequence on the referendum outcome, the UK triggered the withdrawal process
provided for in art. 50 TEU. As the ultimate elaboration of constitutional devices, Hillion
suggests that the existence of the right to withdraw also confirms that participation in the

57 F Schimmelfennig and T Winzen, Ever Looser Union? cit. 146-147.
8 D Webber, European Disintegration? cit. 196.
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European integration process is essentially voluntary and that “the continental vocation of
‘ever closer union’ cannot trump its democratic foundations”,> which one can arguably
translate into the ultimate attempt at sovereignty preservation. The CJEU in Wightman®° ex-
pounded the importance of sovereignty in the art. 50 TEU process, “the Member State is
not required to take its decision in concert with the other Member States or with the EU
institutions. The decision to withdraw is for that Member State alone to take, in accordance
with its constitutional requirements, and therefore depends solely on its sovereign
choice”.®" Perhaps the art. 50 TEU process is just an exercise in sovereignty restatement, or
perhaps it is a form of managed differentiation, the ultimate opt-out mechanism?

This Article therefore propounds that Brexit actually mirrors what has been happen-
ing historically with regard to differentiated integration. The EU's concerns that if it al-
lowed the UK to achieve divergence through the art. 50 TEU Brexit process it may essen-
tially create a competitor, not a close neighbour, are seemingly evidence of a reversion
to the desire to achieve the rigid adherence to the rules, in order, so the concerns of the
EU appear to be, to ensure the single market and indeed the entire EU project will not be
undermined.®? However, trying to achieve uniformity is almost impossible with the widely
diverged economies that there are in the EU, and sovereignty®® means that there are

59 C Hillion, ‘Leaving the European Union, the Union Way’ cit. 10. For more on this point, see C Hillion,
‘Accession and Withdrawal in the Law of the European Union’ in A Arnull and D Chalmers (eds), Oxford
Handbook of European Union Law (Oxford University Press 2015) 126.

60 Case C-621/18 Wightman and Others ECLI:EU:C:2018:999, especially para. 5 which provides, “[iln ad-
dition, Article 50(1) TEU provides that any Member State may decide to withdraw from the European Union
in accordance with its own constitutional requirements. It follows that the Member State is not required to
take its decision in concert with the other Member States or with the EU institutions. The decision to with-
draw is for that Member State alone to take, in accordance with its constitutional requirements, and there-
fore depends solely on its sovereign choice” and paragraph 56 “[i]t follows that Article 50 TEU pursues two
objectives, namely, first, enshrining the sovereign right of a Member State to withdraw from the European
Union and, secondly, establishing a procedure to enable such a withdrawal to take place in an orderly
fashion” and again at para. 72 “[a]s regards the proposal of the Council and the Commission that the right
of the Member State concerned to revoke the notification of its intention to withdraw should be subject to
the unanimous approval of the European Council, that requirement would transform a unilateral sovereign
right into a conditional right subject to an approval procedure. Such an approval procedure would be in-
compatible with the principle, referred to in paragraphs 65, 67 and 69 of the present judgment, that a
Member State cannot be forced to leave the European Union against its will”.

61 Ibid. especially para. 5.

62 The Economist, The EU Rejects Theresa May's “Pick 'n’ Mix” Brexit Plan’ (8 March 2018) The Econo-
mist www.economist.com and BBC, ‘Andrew Marr Show: Full Interview with Theresa May MP’ (25 March
2018) BBC www.bbc.com.

63 This was a significant motivation behind the referendum result, as nearly half of leave campaigners
(49%) gave this as their single biggest reason for their views in the referendum, specifically the principle
that “decisions in the UK should be taken by the UK". See Lord M Ashcroft, ‘How the United Kingdom Voted
on Thursday... and Why' (24 June 2016) lordashcroftpolls.com. See also A Biondi, P) Birkinshaw and M
Kendrick (eds), Brexit cit. See also ] Raz, ‘The Future of State Sovereignty’ (King's College London Law School
Research Paper 2017-42) 7.
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tensions caused by attempts to change and reform. Consequently, fear of disintegration
provides too cautionary an approach to accommodating difference. Seeking uniformity
as the goal risks achieving the opposite. Rather, a new attitude towards differentiated
integration can have a positive effect in facilitating reform to the European Union project.

111.2. THE CHALLENGE FOR THE FUTURE

According to Hooghe and Marks, “permissive consensus” is being replaced with “con-
straining dissensus” as integration and competence expansion occurs, providing more
political overlap between the Member States and the EU.%* This has produced the nega-
tive perspective, which is evident today, against the use of differentiated integration
mechanisms, and the attitude that they are the exception, and even the rare exception,
rather than the norm. Stubb suggests that this is because most of the “flexibility debate
revolved around ‘what should not’ as opposed to ‘what should be done™.® It is the sug-
gestion of this Article that the reverse of this historical attitude displayed by the EU to-
wards the incorporation of differentiated integration should now transpire as a response
to the advent of Brexit. The EU’s attitude should no longer be based on what should not
be done, but on how it can accommodate the differences of its Member States in an en-
vironment of openness and inclusivity, rather than obstructive exceptionalism.

Brexit arguably demonstrates that distrust of a “greater Europe”, and fierce insistence
on state sovereignty, remain live issues in today's politics.® This is suggested by Heuser,
who has considered the history of sovereignty in Europe over the course of several centu-
ries, reflecting on lessons which can be learnt from history when applied in the context of
Brexit.®” The intention of this section of this Article is to equally consider what the discussion
so far could contribute to envisioning the future of differentiated integration in the EU.

In its “White Paper on the Future of Europe: Reflections and Scenarios for the EU27
by 2025", the European Commission set out five possible scenarios for the future post-

64 | Hooghe and G Marks, ‘A Postfunctionalist Theory of European Integration: From Permissive Con-
sensus to Constraining Dissensus’ (2008) British Journal of Political Science 21.

55 A Stubb, ‘Negotiating Flexible Integration in the Amsterdam Treaty’ in K Neunreither and A Wiener
(eds), European Integration After Amsterdam cit. 171.

66 B Heuser, Brexit in History: Sovereignty or a European Union? (Hurst 2019).

57 Ibid. Heuser argues that attempts at “European Union” have been around since at least the early
1300s if not before and that the idea of a united states of Europe with states formally treated as equals, as
“sovereigns” with a permanent Congress or Senate and the possibility of disputes being settled by arbitra-
tion or judicial pronouncement. In contrast to the current version of European Union, majority voting fea-
tured in previous designs throughout history. Heuser argues in essence that there has always been a dis-
cussion to deal with wars and lack of cooperation in Europe and that the idea of European Union is nothing
new nor are the reasons for its design and existence. The question has always been about sovereignty and
the current design was never inevitable, quite the opposite. The early ideas were not considered the most
realistic or plausible with options of empires and super-states on the table, from suggestions by Saint-
Pierre, Bentham and Kant, to name but a few.
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Brexit.58 Scenario one would be to just carry on as the EU is presently.® Scenario two, is
to gradually re-centre the EU on the single market, and consequently everything the EU
does would be to further single market objectives, “[t]he EU's re-centred priorities mean
that differences of views between Member States on new emerging issues, often need to
be solved bilaterally, on a case by case basis”.”® The third scenario is described as “[t]hose
who want more do more”, meaning that the EU will allow willing Member States to do
more together in specific areas, “the EU27 proceeds as today but where certain Member
States want to do more in common, one or several ‘coalitions of the willing’ emerge to
work together in specific policy areas. These may cover policies such as defence, internal
security, taxation or social matters”.”" Scenario four is unambitiously described as
“[d]oing less more efficiently”, which means that:

“[iln a scenario where there is a consensus on the need to better tackle certain priorities
together, the EU27 decides to focus its attention and limited resources on a reduced num-
ber of areas. As a result, the EU27 is able to act much quicker and more decisively in its
chosen priority areas. For these policies, stronger tools are given to the EU27 to directly
implement and enforce collective decisions, as it does today in competition policy or for
banking supervision. Elsewhere, the EU27 stops acting or does less”.”?

The final scenario is more ambitiously described as “Doing Much More Together”.”3
According to the Commission, this means that “[iln a scenario where there is consensus
that neither the EU27 as it is, nor European countries on their own, are well-equipped
enough to face the challenges of the day, Member States decide to share more power, re-
sources and decision-making across the board. As a result, cooperation between all Mem-
ber States goes further than ever before in all domains”.”* The Commission does however
recognise that there could be an issue with this option, which is that “there is the risk of
alienating parts of society which feel that the EU lacks legitimacy or has taken too much
power away from national authorities”,”> we are therefore back, according to Heuser's anal-
ysis, to the centuries old problem of trying to reconcile sovereignty with a project to unify
Europe.

The only option that can really be said to embrace differentiated integration, most
explicitly, is scenario three.”® What is envisaged are coalitions of the willing which crucially
want to do more and are being given a choice as to if, and presumably how, they wish to

68 European Commission COM(2017) 2025 final of 1 March 2017 White Paper on the Future of Europe:
Reflections and Scenarios for the EU27 by 2025.

89 Ibid. 16.

70 Ibid. 18.

71 Ibid. 20.

72 Ibid. 22.

73 Ibid. 24.

74 Ibid.

7> Ibid.

76 F Schimmelfennig and T Winzen, Ever Looser Union? cit. 1.
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proceed with integration. Whilst it is positive to see differentiated integration appearing
as a potential scenario, in light of the argument put forward in this article, it would need
to be accompanied by an attitude more accepting of flexibility arrangements.

In essence, whatever model is chosen, and whether or not any of these particular sce-
narios feature, what needs to be borne in mind is that the monodirectional march towards
deeper, uniform integration between an ever increasing number of States is neither inevita-
ble nor assured and the differences between the 27 Member States have not disappeared.
The centuries old problem of trying to reconcile sovereignty with a project to unify Europe,
which Heuser identifies,”” is still very much alive and well. Having applied Brexit as a frame-
work in this Article, the lesson to be learnt on differentiated integration is that it is not the
exclusive domain of the UK and should not be seen as an exercise in British exceptionalism.
The possibility of Union action post-Brexit will be more effectively served by permitting wider
use of differentiated integration. Whatever model the EU chooses, the challenge for the fu-
ture is whether or not the EU will be more embracing of differentiated integration.

TV. CONCLUSION

Historically, the use of differentiated integration mechanisms has been based on the idea
of the widening and deepening of the European Union, necessitated by the enlargement
of the bloc through the addition of Member State countries. The advent of Brexit means
that we are in a rather different situation today, where the monodirectional march to-
wards deeper, uniform integration between an ever increasing number of States is nei-
ther inevitable nor assured. Differentiated integration has always been an historical fea-
ture of Europe, “as integration has always meant joining together in differentiation”.”®

Whilst this Article does not make a comment on the multifarious complex factors
which contributed to the choice of holding the referendum itself or the resultant vote.
The argument made by this article is that throughout the EU’s history, differentiated in-
tegration has been used to find solutions to problems as apparently intractable as this,
but there is a concurrent reluctance to do so with an explicitly wider acceptance of differ-
entiated integration in terms of both legal permissiveness and extent as well as attitude
within the Union.However, Brexit essentially provides evidence that the level of flexibility
available in the Union, far from causing its disintegration, has actually been insufficient
to prevent its disintegration because it does not accommodate the differences between
the Member States to a sufficient degree. This is exacerbated by conceptual confusion
and disagreement. The title of this Article, “Brexit: the ultimate opt-out”, summarises what
this Article propounds, which is that with insufficient flexibility within the EU, the UK is
seeking a more flexible arrangement from outside the EU.

77 B Heuser, Brexit in History cit.
78 K Patel, Project Europe cit. 229.
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and integration/disintegration, by using three main scenarios (soft law leads to more territorial differentiation;
soft law leads to differentiation but then results in more integration; soft law triggers integration). Section IV
is dedicated to the factors making these three scenarios more or less likely to occur. Two types of factors are
distinguished: those which are inherent in the soft law instruments and those related to the EU system of
governance. In the end, we argue that further investigation is needed in order to verify whether the legal and
political EU system is strong enough to prevent normative and territorial differentiation from escalating, and
preserve the integration-through-law narrative.
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I. INTRODUCTION

Soft law and differentiation are widely used concepts to better understand the transfor-
mation of European Union law, the evolution of European integration and the possibility
of disintegration. However, the academic literature has not yet paid much attention to
the interaction between these notions. The purpose of this Article is to provide a frame-
work that helps to analyse the relationship between soft law, differentiation, and the pro-
spects of integration/disintegration.

To do so first requires a conceptual clarification. The definition of soft law is not crys-
tal clear and far from being consensual, whether it is soft law at domestic, EU or interna-
tional level." It is not easy to situate soft law with regard to the sources of European Union
law? and part of the scholarship would use the notion of ‘informal law’ rather than soft
law.3 In the context of this presentation, | will stick to the notion of soft law and the widely
cited definition by Linda Senden, who sees soft law as “rules of conduct that are laid down
in instruments which have not been attributed legally binding force as such, but never-
theless may have certain (indirect) legal effects, and that are aimed at and may produce
practical effects”.*

This definition is not precise enough to clearly delineate non-law, soft law and hard
law. There are grey areas where soft law does not seem to be so soft, and hard law is not
as hard as it looks. For example, hard law is sometimes softened by the absence of a
proper enforcement mechanism, which is typical of those EU instruments that are not
placed under the jurisdiction of the CJEU and whose non-compliance with does not give
rise to sanctions. For the purpose of this Article, we will keep in mind this softness of
certain hard acts while focusing on proper non-binding soft law.

Differentiation, the second crucial term in this analysis refers to the variation in the
integration of policies (competences to the Union, i.e. vertical differentiation) and to the
application of rules to some Member States and non-Member States, but not to all (hor-
izontal differentiation).

T F Terpan, ‘Soft Law in the European Union: The Changing Nature of EU Law’ (2015) ELJ 68.

2 B De Witte and B Smulders, ‘Sources of European Union Law’ in P ) Kuijper and others (eds), The Law of the
European Union (Kluwer Law International 2018) 193; O Stefan, ‘European Union Soft Law: New Developments
Concerning the Divide Between Legally Binding Force and Legal Effects’ (2012) The Modern Law Review 879.

3] Pauwelyn, R Wessel and ] Wouters (eds), Informal International Lawmaking (Oxford University Press 2012).

4L Senden, Soft Law in European Community Law (Hart Publishing 2004) 3; See also the classical defini-
tion by F Snyder, ‘Soft Law and Institutional Practice in the European Community’ in S Martin and F Snyder
(eds), The Construction of Europe: Essays in Honour of Emile Noél (Kluwer Law International 1994) 197.
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Soft law can contribute in different ways to differentiation processes in the European
Union. It can be seen as participating in normative or “vertical” differentiation,® defined as a
form of differentiation in the way the EU takes normative action, with modes of governance
and rulemaking departing from the traditional narrative of Integration through (hard) law.®
But, of course, differentiation is also (and mainly) considered in its territorial dimension
(“horizontal differentiation”).” When EU decision-makers purposively choose that rules do
not apply evenly in the territory of the Union, in order to make integration possible, and
when this choice is enshrined either in primary law or in secondary law, differentiation then
takes the specific form of differentiated integration. Differentiation can thus be presented
either as a way to further integration or as a factor leading to disintegration.®

The main aim of this Article is to develop a typology of scenarios showing how soft
law contributes to our understanding of differentiation and to the overall discussion
about integration/disintegration in the European Union. More precisely, this Article will
try to uncover the dynamics of soft law, differentiation, integration and disintegration in
a context of multiple crises, which can be seen as a disruptive phenomenon.

To do so, section Il will provide basic assumptions about, the crises, soft law and differ-
entiation in the European Union respectively. Based on these assumptions, section III will
present three scenarios aimed at catching the dynamics of soft law and differentiation with
aview to better understanding their contribution to integration or disintegration processes.
Section IV will discuss the factors that make these scenarios more or less likely.

IT. BASIC ASSUMPTIONS REGARDING CRISES, SOFT LAW AND DIFFERENTIATION

This section presents three main assumptions regarding crises and integration/disinte-
gration, differentiation and soft law.

First, the EU is facing a context of political and economic turbulences. Are there more
crises than before? Are these crises more intense than prior crises? This is not so easy to
say, and historical studies often remind us of the severity of certain past crises.® It is

> D Leuffen, B Rittberger and F Schimmelfennig, Differentiated Integration: Explaining Variation in the
European Union (Palgrave Macmillan 2012).

6 M Cappelletti, M Seccombe and | Weiler (eds), Integration Through Law: Europe and the American Fed-
eral Experience (de Gruyter 1985).

7 D Leuffen, B Rittberger and F Schimmelfennig, Differentiated Integration cit.

8 H Vollaard, European Disintegration: A Search for Explanations (Springer 2018); B Rosamond, ‘Theoris-
ing the EU in Crisis: De-Europeanisation as Disintegration’ (2019) Global Discourse: An Interdisciplinary
Journal of Current Affairs 31.

9D Dinan, ‘Crises in European History'in D Dinan, N Nugent and W Patterson (eds), The European Union
in Crisis (Palgrave Mcmillan 2017).
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however correct to say that the current context is undoubtedly a difficult one, with mul-
tiple layers of crises that occurred successively and sometimes simultaneously.™®

Since the early 1990s, the permissive consensus' whereby citizens supported EU
integration without putting much interest in it, and left it to the governments to advance
EU integration in their own way, has come to an end, and has been replaced by a con-
straining dissensus (governments being constrained by different forms of citizens’ oppo-
sition to policies and a general resistance to European integration).'?

This general context has developed into different crises such as the rejection of revi-
sion treaties and of the Constitutional treaty more particularly, the economic and finan-
cial crisis, the migration crisis, the rule of law crisis, Brexit, the Covid-19 pandemic, the
war in Ukraine and its consequences at EU level. The rise of populism, Euroscepticism
and assertions of national sovereignty have made disintegration possible.'® The EU and
its Member States are placed in a situation where the need arises to choose between, on
the one hand, avoiding exits at all costs and, on the other, accepting exits for the sake of
the Union and with potential benefits in terms of integration. Against this background,
soft law is sometimes presented as a valid option to convince reluctant Member States
to stay on board. It allows, on the one hand, for implementation to the extent and the
pace Member States wish, and on the other to retain the argument of sovereignty as non-
compliance is not linked to sanction but can be presented to the voters as a learning
process if soft law is indeed followed.

The second assumption is based on the idea that territorial differentiation has in-
creased since the 1990s in at last two different directions. On the one hand, differentiated
integration has been used in several areas such as Economic and Monetary Union, the
Schengen area, CFSP-CSDP, based on the -contested- idea that it is a good way to further
integration in a context of crisis. On the other hand, differentiation has aroused from the
attitude of Member States resisting and contesting EU law. One example of this is the
United Kingdom deciding to move towards Brexit."* Another example is given by Poland
and Hungary, which challenge the rule of law through reforms threatening the

0 M Riddervold, ] Trondal and A Newsome (eds), The Palgrave Handbook of EU Crises (Palgrave Macmil-
lan 2021); M Matthijs, ‘Lessons and Learnings from a Decade of EU Crises’ (2020) Journal of European Public
Policy 1127.

" LN Lindberg and SA Scheingold, Europe’s Would-Be Polity: Patterns of Change in the European Commu-
nity (Prentice Hall 1991).

2 Hooghe and G Marks, ‘A Postfunctionalist Theory of European Integration: From Permissive Con-
sensus to Constraining Dissensus’ (2009) British Journal of Political Science 1.

'3 H Vollaard, European Disintegration cit.; B Rosamond, Theorising the EU in Crisis’ cit. 31.

4 F Schimmelfennig, ‘Brexit: Differentiated Disintegration in the European Union’ (2018) Journal of
European Public Policy 1154; B Rosamond, ‘Brexit and the Problem of European Disintegration’ (2016) Jour-
nal of Contemporary European Research 864; B Leruth, S Ganzle and ] Trondal, ‘Exploring Differentiated
Disintegration in a Post-Brexit European Union’ (2019) JComMarSt 1013; B Leruth, S Ganzle and ] Trondal,
Differentiated Integration and Disintegration in a Post-Brexit Era (Routledge/UACES 2019).
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independence of justice and the media.’> These different forms of resistance and con-
testation can be considered as a direct threat to European values and norms enshrined
in the Treaties.

The third assumption refers to the idea that soft law is said to be increasingly used
since the early 1990s, in particular — but not only — in areas of competences posterior to
the Treaty of Maastricht.'® The EU would more and more rely on informal means, instead
of formal ones. Soft instruments such as conclusions, communications, resolutions, strat-
egies, programmes, codes of conduct, guidelines, arrangements, memoranda of under-
standing, would have mushroomed from the post-Maastricht period onwards. This trend
would affect both internal and external policies."”

The growing use of soft law is not so easy to prove, as it requires comprehensive and
systematic analyses.'® The use of soft law at EU level may vary across policies and be
sensitive to crisis situations, which makes generalization difficult. While we can measure
the increase of soft law rules in the EU by counting their number, measuring their use by
different actors is empirically and methodologically more complex. Datasets of soft and
hard law, such as the one developed in the EfSoLaw project,’® are indeed needed to fill
this gap in the literature. Yet, there is sufficient evidence to say that, at critical moments
and in a number of important policy areas, informal means are chosen over formal ones.

The increase of soft law in the EU is connected to two complementary evolutions:
first, the desire of the European Union to coordinate policy areas outside the classical
Community Method. These coordination methods are not based on hard law but try to
create homogeneity through collective learning instruments such as the open method of
coordination, or new modes of governance more generally, which are mostly based on

5 L Pech and K Scheppele, ‘llliberalism Within: Rule of Law Backsliding in the EU’ (2017) CYELS 3; RD
Kelemen, ‘Is Differentiation Possible in Rule of Law?’ (2019) Comparative European Politics 246; S Saurugger
and F Terpan, ‘Differentiation and the European Court of Justice’ in B Leruth, S Ganzle and ] Trondal, Differ-
entiated Integration and Disintegration in a Post-Brexit Era cit. 231.

6 F Terpan, ‘Soft Law in the European Union’ cit.

7B Van Vooren, ‘A Case-Study of “Soft Law” in EU External Relations: The Neighbourhood Policy’ (2009)
ELR 704; RA Wessel, ‘Normative Transformations in EU External Relations: The Phenomenon of “Soft” Inter-
national Agreements’ (2021) West European Politics 72.

'8 Arguing in favour of a growing use of soft law: A Zhelyazkova and others, ‘Beyond Uniform Integration?
Researching the Effects of Enlargement on the EU's Legal System’ (MAXCAP Working Paper Series 8/2015).

9 The EfSoLaw project analyses the “Effects of Soft Law in EU Multilevel Governance” based on a large
dataset of soft and hard instruments. See the EfSoLaw website at www.efsolaw.eu, and for a presentation
of the dataset: B Cappellina, ‘EfSoLaw: A New Data set on the Evolution of Soft Law in the European Union’
(August 2020) ECPR Virtual General Conference 2020; B Cappellina and others, ‘Ever More Soft Law? A Da-
taset to Compare Binding and Non-binding EU Law across Policy Areas and over Time (2004-2019)" (15 July
2022) European Union Politics 741.
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soft law.29 Second, when hard law is used to regulate “old” policy fields decided under the
Community Method, it is often combined with soft law.

Among the different reasons potentially explaining the use of EU soft law,?' protect-
ing Member States’ sovereignty seems to be most convincing. In a context of crisis, and
maybe even more in a post Brexit era, EU institutions and Member States are searching
for effectiveness while avoiding sovereignty losses.?? It is no surprise that soft instru-
ments are particularly used in times of crisis. When decisions are difficult to make, infor-
mal law-making has the double advantage of being easier to adopt and of avoiding bind-
ing commitments. More generally, in a period of tensions over sovereignty, as is the one
opened by the end of the permissive consensus, it makes sense to see the EU using in-
formal means quite extensively. Soft law, as part of the so-called new modes of govern-
ance, was presented by the Commission in its White Paper of 2000 as a means of Euro-
pean integration.?? It was supposed to convince the Member States to converge on com-
mon objectives without constraining them.

However, when focusing on the consequences of a more systematic use of soft law,
we observe that it can be a source of normative differentiation and a challenge to inte-
gration through law. Integration through law, according to the seminal work of Cappel-
letti, Seccombe and Weiler in the mid-1980s,2# is one of the central explanations of the
EU integration process. The Court of Justice of the European Union (CJEU) would be in-
strumental in fostering EU integration through judicial activism.?> Legal integration trig-
gered by the Court would compensate for the lack of political will of the Member States
and the blockades of decision-making in the Council of Ministers. The Community
Method and hard law in the form of regulation, directives, external agreements as well

20 J Scott and DM Trubek, ‘Mind the Gap: Law and New Approaches to Governance in the European
Union’ (2002) ELJ 1; DM Trubek and LG Trubek, The Open Method of Coordination and the Debate over
"Hard" and "Soft" Law' in ] Zeitlin, P Pochet and L Magnusson (eds), The Open Method of Co-ordination in
Action: The European Employment and Social Inclusion Strategies (Peter Lang 2005) 83.

2! Many reasons are usually advanced to explain why actors make use of soft law although formal
instruments are available. It would bring greater smoothness in the negotiation and the conclusion of the
instruments. It would help decreasing transaction costs during the negotiations. The States could not agree
on a formal arrangement. It is meant to be efficient while remaining flexible. It is more respectful of Mem-
ber States sovereignty as the Court of Justice is not supposed to exert judicial control and the Parliament
is not so much involved.

22 C Bickerton, D Hodson and U Puetter, The New Intergovernmentalism: States and Supranational Actors
in the Post-Maastricht Era (Oxford University Press 2015).

23 European Commission COM(2001) 428 final of 12 October 2001 European Governance: A White
Paper eur-lex.europa.eu.

24 M Cappelletti, M Seccombe and ] Weiler (eds), Integration Through Law cit.

2> S Saurugger and F Terpan, The Court of Justice of the European Union and the Politics of Law (Palgrave
Macmillan 2017); H Rasmussen, ‘Between Self-restraint and Activism: A Judicial Policy for the European
Court' (1988) ELR 28; B de Witte, M Dawson and E Muir (eds), Judicial Activism at the European Court of Justice:
Causes, Responses and Solutions (Edward Elgar 2013); A Grimmel, Judicial Interpretation or Judicial Activism?
The Legacy of Rationalism in the Studies of the European Court of Justice’ (2012) ELJ 518.
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as Court rulings, would prevail over soft law. In line with the integration through law nar-
rative, the EU has been described as an organization based on the rule of law,2¢ with EU
law being increasingly constitutionalised.?” However, since the early 1990s, the integra-
tion through law narrative has been revisited or even contested at different levels.?
Hence, the CJEU would exert self-restraint instead of activism,?® the Community Method
would be challenged by new modes of governance, or soft law would figure prominently
among the factors that are said to be challenging integration through law. The growing
use of soft law in the European Union is indeed a departure from the classical forms of
legal integration, with possible effects in terms of differentiation and disintegration.

ITT. THE DYNAMICS OF SOFT LAW, DIFFERENTIATION, INTEGRATION/DISINTEGRATION:
THREE SCENARIOS

Indeed, what are the effects of soft law on the EU integration process? Is soft law an ef-
fective tool to bring integration forward or to make Member States coordinate their pol-
icies? Does it contribute to weld the Member States together? Is integration through soft
law a valid alternative to integration through law? These questions are complex. The lit-
erature dealing with soft law and new modes of governance is divided on the issue, a first
group claiming that soft law and new modes of governance have an impact3® while an-
other one argues in the opposite direction.?' The gap between the two groups may not

26 K Lenaerts, ‘New Horizons for the Rule of Law within the EU’ (2020) German Law Journal 29.

27 ] Gerkrath, L’émergence d’un droit constitutionnel pour I'Europe: Modes de formation de la constitution
des communautés et de I'union européenne (Editions de I'Université de Bruxelles 1997); N Tsagourias (ed.),
Transnational Constitutionalism: International and European Perspectives (Cambridge University Press 2010);
F Terpan, ‘Le constitutionnalisme européen: penser la Constitution au-dela de I'Etat’ in Mélanges en I'hon-
neur du Professeur Henri Oberdorff (Lextenso 2015) 181.

28 D Augenstein (ed.), Integration through Law' Revisited: The Making of the European Polity (Routledge 2016).

29 K Alter, ‘The European Court's Political Power’ (1996) West European Politics 458; R Dehousse, The
European Court of Justice: The Politics of Judicial Integration (Palgrave Macmillan 1998) 148; D Keeling, ‘In
Praise of Judicial Activism, but What Does It Mean? And Has the European Court of Justice ever Practiced
It? in C Gialdino (ed.), Scritti in onore di Giuseppe Federico Mancini (Giuffre 1998).

30 | Bruno, S Jacquot and L Mandin, ‘Europeanization Through its Instrumentation: Benchmarking,
Mainstreaming and the Open Method of Co-ordination... Toolbox or Pandora's Box?' (2006) Journal of Eu-
ropean Public Policy 519; K Jacobsson, ‘Soft Regulation and the Subtle Transformation of States: The Case
of EU Employment Policy’ (2004) Journal of European Social Policy 355; S Jacquot, ‘The Paradox of Gender
Mainstreaming: Unanticipated Effects of New Modes of Governance in the Gender Equality Domain’ (2010)
West European Politics 118; CF Sabel and | Zeitlin (eds), Experimentalist Governance in the European Union:
Towards a New Architecture (Oxford University Press 2010).

31V Hatzopoulos, ‘Why the Open Method of Coordination is Bad for You: A Letter to the EU’ (2007) ELJ
309; E Radulova, ‘Variations on Soft EU Governance: The Open Method(s) of Coordination’ in D De Biévre
and C Neuhold (eds), Dynamics and Obstacles of European Governance (Elgar 2007) 3; DM Trubek and LG
Trubek, ‘Hard and Soft Law in the Construction of Social Europe: The Role of the Open Method of Co-ordi-
nation’ (2005) ELJ 343.
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be so large, in reality, and could be partially explained by the way scholars see the glass,
either half-full or half-empty. To get a clearer picture, more studies dealing with the use
or the implementation of soft law at Member States’ level are needed, in line with the
work done within the SoLar3? and the EfSoLaw33 projects. In the context of this Article,
three main scenarios are proposed to capture the dynamics between soft law, differen-
tiation and integration/disintegration.

111.1. SOFT LAW, TERRITORIAL DIFFERENTIATION, DISINTEGRATION

In this first scenario, soft law leads to more territorial differentiation because the imple-
mentation of soft law creates variations across Member States. The idea that soft law
would help harmonizing domestic rules by convincing national governments instead of
constraining them?34is highly debatable. Resistance to soft law takes the same forms than
resistance to hard law.3

Focusing on implementation at national level, Oana Stefan explains that “Member
States chose between various options, which seem to reflect the continuum of ‘legalisa-
tion’ ranging from full engagement with soft law in the text of national hard law to brief
website references and no engagement at all”.3¢ In the same vein Trubek and others ar-
gue that soft law gives consideration to divergent national circumstances “through flexi-
ble implementation”, which offers Member States leeway to adapt European norms to
national economic and social contexts.?” This can lead to an anarchical situation regard-
ing soft law implementation by the Member States, or at least to a clear-cut distinction
between groups of state, with one group fully implementing soft rules while another one
would not. In both cases, the result is further differentiation among the Member States.

Based on the observation that soft law favours differentiation, it remains to be seen
whether the flexibility of soft law implementation contributes to disintegration or inte-
gration.

At first sight, the difference between soft and hard law does not seem significant in
its overall impact on the dynamics of integration. Directives are transposed in various

32 NolLesLaw, European Network on Soft Law Research noleslaw.net; see also, founded on empirical work
undertaken by the European Network of Soft Law Research (SoLaR), across ten EU Member States, in competi-
tion policy, financial regulation, environmental protection and social policy: M Eliantonio, E Korkea-aho and S
Oana Stefan (eds), EU Soft Law in Member States: Theoretical Findings and Empirical Evidence (Bloomsbury 2021).

33 See also B Cappellina and others, ‘Ever More Soft Law? cit. 741.

34 European Commission COM(2001) 428 final cit.

35 S Saurugger and F Terpan, ‘Resisting New Modes of Governance: An Agency-Centred Approach’
(2016) Comparative European Politics 53; S Saurugger and F Terpan, ‘Studying Resistance to EU Norms in
Foreign and Security Policy’ (2015) European Foreign Affairs Review 1.

36 O Stefan, ‘The Future of EU Soft Law: A Research and Policy Agenda for the Aftermath of COVID-19'
(2020) Journal of International and Comparative Law 329.

37 DM Trubek, MP Cottrell and M Nance, “Soft Law”, “Hard Law”, and EU Integration: Toward a Theory of
Hybridity’ in ] Scott and G de Burca (eds), Law and New Governance in the EU and the US (Hart Publishing 2006) 88.
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forms at national level and non-compliance with EU law exists, despite the possible open-
ing of an infringement procedure. Member States benefit from different types of opt outs
from primary and secondary law, even in policy areas at the core of European integra-
tion.38 On this basis, soft law should not lead to disintegration, at least no more than hard
law does. However, it can be argued that the flexible implementation of soft law results
in more diversity than the transposition of directives, as no real legal constraints are pro-
vided for in soft law acts. Thus, if soft law is increasingly used in EU policymaking, and if
it is used in areas where hard instruments could have been adopted, then we can con-
clude that soft law would not only lead to differentiation but also to disintegration.

The EU's migration policy offers a good example of such an evolution, with many soft
rules adopted since 2015 in a policy field where hard instruments could have been widely
used.? Trauner and Slominski have shown that, in the wake of the 2015/2016 migration
crisis, EU policy-makers have urged returning more irregular migrants based on a series
of non-binding documents for European administrations (such as the EU Return Hand-
book) and informal agreements signed with third countries.*® Ramses Wessel confirms
the rise of “soft” international agreements in establishing relations with non-EU States.*'
The softening of the EU’s migration policy can be seen as a factor of disintegration at
policy level. Should the same evolution occur in other areas, then the softening of EU law
would be a factor of disintegration at EU level more generally.

In addition to this, it should be noted that soft law is criticized for undermining the
legitimacy of the European Union. The choice of soft law over hard law circumvents the
Parliament and creates a problem in terms of accountability. In addition to this, the use
of soft law has an impact on justiciability and judicial review. By using informal means,
the EU Member States escape the jurisdiction of the Court and challenge the rule of law.
Although the Court of Justice in a few cases*? has opted for an extensive interpretation
of its own competence, in order to get a grip on some aspects of CFSP, and in the end, to
protect the powers of the Parliament, it is not supposed to review the legality of a soft
instrument, and in this case, there is no possible protection of the Parliament by the
Court when soft instruments are chosen over hard ones.

38 G de Burca, ‘Differentiation within the “Core”? The Case of the Internal Market' in G de Burca and |
Scott (eds), Constitutional Change in the EU: From Uniformity to Flexibility? (Hart Publishing 2000) 133.

39 F Terpan and S Saurugger, ‘Soft and Hard Law in Times of Crisis: Budget Monitoring, Migration and
Cybersecurity’ (2021) West European Politics 21.

40 P Slominski and F Trauner, ‘Reforming Me Softly: How Soft Law has Changed EU Return Policy since
the Migration Crisis' (2021) West European Politics 93.

41 RA Wessel, ‘Normative Transformations in EU External Relations' cit.72.

42 Case C-658/11 Mauritius ECLI:EU:C:2014:2025; case C-263/14 Tanzania ECLI:EU:C:2016:435; case C-
72/15 Rosneft ECLI:EU:C:2017:236.
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111.2. SOFT LAW, TERRITORIAL DIFFERENTIATION, INTEGRATION

In this second scenario, a large use of soft law may at first produce differentiation but,
contrary to the first scenario, would result in more integration. The evolution of macro-
economic and fiscal governance provides a good example of this causal sequence.

Depending on their budgetary situation, the Member States are submitted to differ-
ent Country Specific Recommendations, which are policy recommendations made by the
European Commission and endorsed by the Council after evaluation of the National Re-
forms Programmes submitted by EU Member States as part of the European Semester.
As Bruno de Witte argues, “[iln some policy areas, country-specific measures are ubiqui-
tous and outnumber the acts with general territorial application. This is the case in
macro-economic and fiscal governance, where the EU institutions adopt a myriad of de-
cisions and recommendations addressed to individual countries, sometimes with major
implications for their domestic policies. Such frequent renunciation to the uniform appli-
cation of common norms is rare in unitary states and even in federal states”.** In sum,
Member States are placed in different situations regarding soft law, which seems to lead
to territorial differentiation. However, it can be argued that the Country Specific Recom-
mendations are turned towards the same objectives, which favours convergence be-
tween Member States’ economies and strengthens integration. And on a broader level,
macroeconomic and fiscal governance has finally been hardened, thanks to a series of
reforms made in-between 2010 and 2013, confirming that soft law has not been part of
a disintegration process. This period saw the creation of the European Semester in
2010,% followed in 2011 by the so-called “Six-Pack”, five regulations and one directive,
reinforcing the Stability and Growth Pack. In February 2012, the Eurozone member states
adopted a permanent European Stability Mechanism (ESM), allowing for the issuing of
emergency aid to Euro area countries. In March 2012, the intergovernmental “Fiscal Com-
pact” (Treaty on Stability, Coordination and Governance in EMU (TSCG)) was signed by 25
of 27 EU Member States, with the exception of the United Kingdom and the Czech Re-
public. The TSCG/Fiscal Compact aims at reinforcing the Stability and Growth Pact though
the introduction of new control mechanismes. It requires national budgets to be balanced
or show a surplus: this so-called “golden rule” has to be incorporated into national law
within one year of the entry into force of the treaty. With the entry into force of the TSCG,
the CJEU supervises the enforcement of the new budget rules.

43 B De Witte, ‘Variable Geometry and Differentiation as Structural Features of EU Legal Order’ in B De
Witte, A Ott and E Vos (eds), Between Flexibility and Disintegration: The Trajectory of Differentiation in EU Law
(Edward Elgar 2017) 19-20.

44 Communication COM(2010) 250 final from the Commission to the European Parliament, the Euro-
pean Council, the Council, the European Central Bank, the Economic and Social Committee and the Com-
mittee of the Regions of 12 May 2010 about reinforcing economic policy coordination.



Does Soft Law Trigger Differentiation and Disintegration? 1239

111.3. SOFT LAW, UNIFORMLY APPLIED, INTEGRATION

Finally, in the third scenario, soft law rules are adopted at EU level and implemented in a
uniform manner at Member States' level. Therefore, they do not trigger territorial differ-
entiation but on the contrary, they contribute to further integration.

An example of this can be found in social policy. The 2003 Directive on Working
Time,** for instance, has been a controversial issue, before and after its adoption, with
the CJEU delivering a number of highly discussed rulings on the definition of working time
and rest periods.*¢In 2017, the Commission has adopted an Interpretative Communica-
tion on this Directive, a soft law act addressing problems with the implementation of the
Directive. As argued in a collective publication of the SoLar project, “administrative actors
in the Member States have happily used the clarifications”, which led to uniform imple-
mentation and reinforced integration.*’

TV. FACTORS MAKING THESE SCENARIOS MORE OR LESS LIKELY

What factors make these three scenarios more or less likely to occur? The argument here
is that the causal chain between soft law, differentiation and integration/disintegration
depends on factors inherent in the soft law instrument as well as factors to be found in
the legal/political system of the European Union.

1V.1. FACTORS INHERENT IN THE SOFT LAW INSTRUMENT

Far from being a uniform category, soft law is made of very different instruments and
norms. Two main differences are worth studying in the context of this Article: first, the
relation between the soft instrument and hard law, and second, the existence, or ab-
sence, of an enforcement measure within the instrument. Schematically, soft instru-
ments can be divided in two main categories: steering soft law is adopted as an alterna-
tive to hard law (para law) while interpretative soft law is adopted to complement an
existing hard instrument (post law). Intuitively, it seems more likely that interpretative
soft law leads to uniform application and thus integration as hard law already regulates
the policy field and soft law in this field is only used to provide supplementary guidelines.
On the contrary, steering soft law would rather lead to differentiation and be a factor of
disintegration, unless it proves to be effective in the long run.

The existing literature does not provide irrefutable evidence in this regard. Since their
preferences are heterogenous, the Member States might have difficulties to agree on

45 Directive 2003/88/EC of the Council and the European Parliament of 4 November 2003 concerning
certain aspects of the organisation of working time.

46 Case C-303/98 SIMAP ECLI:EU:C:2000:528 or recently case C-55/18 Federacién de Servicios de
Comisiones Obreras (CCOO) v Deutsche Bank SAE ECLI:EU:C:2019:402.

47 M Hartlapp and others, Studying EU Soft Law Effects in Social Policy (King's College London Law School
Research Paper Forthcoming 2020) SSRN papers.ssrn.com 22.
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binding measures in particular policy fields and opt for soft measures as an alternative
to soft law (soft steering measures). Instances of these decisions can be found in macro-
economic governance and in some areas of social policy. Based on the assumption made
above, the effectiveness of para law (steering soft law) should be low. However, as seen
in the previous section, empirical evidence shows variation.

Similarly, it has not been clearly proven that post law (interpretative soft law) is more
effective. We have seen that the Commission Communication on the Working Time Di-
rective, an example of post law, has led to uniform implementation.“® Yet, there are coun-
terexamples showing that post law may also trigger differentiation. The Commission has
decentralized state aid control to national authorities, through soft rules, within the so-
called SAM package (State Aid Modernization), in order for the Commission to focus its
own enforcement on cases having the largest impact on the internal market. This has
been presented as resulting in more differentiation, with state aid control varying a lot
across Member States.*® More systematic empirical evidence is therefore required, be-
yond these examples, to see whether the type of soft law is a pertinent factor.

The second factor intrinsic to the soft law instrument is related to enforcement. Soft
law would more likely result in uniform application and integration if it is backed up with
some kind of soft enforcement mechanism, such as monitoring by the Commission, for
instance. It is often assumed that the lack of judicial control makes soft law ineffective or
that it explains a very flexible implementation of soft law, but we do not really know
whether the existence of a soft enforcement mechanism makes a difference compared
to no enforcement at all.>°

In some cases, soft law is not supposed to be controlled by a Court, nor is it framed
by legal sanctions, but it may finally be subject to different forms of control and sanctions.
A first possibility is that the CJEU finally decides to give legal effect to a soft act.> Another
possibility is related to non-legal forms of constraints. For instance, during the economic
and financial crisis the Greek government had to decide on a number of reforms under
a Memorandum of Understanding (MoU) signed with the Commission and the Interna-
tional Monetary Fund. The MoU was clearly soft law, and as such not placed under the
jurisdiction of the CJEU, but there were other types of possible sanctions in case Greece
refused to “comply”, starting with the withdrawal of financial support.>?

48 Directive 2003/88/EC cit.

42 CM Colombo, ‘State Aid Control in the Modernisation Era: Moving Towards a Differentiated Admin-
istrative Integration?’ (2019) ELJ 292.

0 A Ausfelder and others, ‘EU Soft-Law: Non-binding but Enforceable’ (29 June 2022) Paper presented
at the 28th International Conference of the Europeanists, Council for European Studies, Lisbon (on file with
the author).

51 E Korkea-aho, Adjudicating New Governance: Deliberative Democracy in the European Union (Routledge 2015).

52 S Saurugger and F Terpan, ‘Do Crisis Lead to the Policy Change? The Multiple-Streams Framework
and the EU’s Economic Governance Instruments’ (2016) Policy Sciences 35.
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1V.2. FACTORS RELATED TO THE SYSTEM OF THE EU

Three other factors are to be found in the overall system of the European Union.

First, soft law and the integration/disintegration perspectives might be linked to the
context of a political or economic crisis. It can be argued that the severity of the crisis
increases the likeliness for soft law to be transformed into hard law, and thus would fur-
ther integration in the end.>® But we already know that it is not necessarily the case. In
recent years, we have witnessed integration processes in economic and financial govern-
ance, but not in migration policy.>* For crises to have integrative effects, there must be
specific conditions in the legal and political system.

The second systemic factor refers to the stringency of the EU's legal system. Against the
idea of soft law triggering an evolution towards disintegration, a number of legal safeguards
within EU law seem to prevent excessive differentiation and disintegration. The use of in-
formal law-making should respect the principle of conferral (art. 5 TEU) and other principles
such as institutional balance (art. 13 TEU),>® sincere cooperation, coherence, and solidarity.
It should also be respectful of fundamental rights as enshrined in the European Charter of
Fundamental Rights. Generally speaking, and as seen before, the Court is protective of the
EU legal order and can even decide that an informal instrument is in reality a binding com-
mitment, because it was the intention of the parties to make it legally binding.

Finally, the third factor is to be found in the European system of actors. Here, the
causal chain would include a small group of Member States and institutions, acting as
policy entrepreneurs, and creating a large coalition in favour of integrative solutions.>®
Under these conditions, soft law would finally be transformed into hard law, and further
integration. In an integrated organization such as the European Union, the governance
system sometimes triggers hardening processes. This was the case for Justice and Home
Affairs (JHA), the first pillar of the Maastricht Treaty, which is more and more embedded
in hard law since the Amsterdam Treaty (partial communautarisation of JHA) and the Lis-
bon Treaty (end of the pillar structure). CFSP has also been partially “legalized”, with for
instance the possibility to conclude external agreements recognized by the Amsterdam
Treaty, while only memoranda of understanding and informal agreements used to be
concluded. The European Charter gives another example of a soft law act being trans-
formed into hard law, thanks to the Lisbon Treaty. These examples show that the use of
soft law at EU level may be a pathway leading to more classical formal integration.

53 Ibid.

54 F Terpan and S Saurugger, ‘Soft and Hard Law in Times of Crisis’ cit.

55 For example: case C-233/02 France v Commission ECLI:EU/C/2004/173; see also P Garcia Andrade,
‘The Distribution of Powers Between EU Institutions for Conducting External Affairs through Non-Binding
Instruments’ (2016) European Papers www.europeanpapers.eu 115.

%6 S Saurugger and F Terpan, ‘Do Crisis Lead to the Policy Change? cit.
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V. CONCLUSION

Is soft law challenging the idea of integration through law by increasing differentiation in
the European Union? Or is it a viable solution to further integration in the post-Brexit era?
This Article has shown that it is difficult to come up with a clear-cut answer to this question.

On the one hand, soft law acts indeed as a solution, at least a temporary one, to help
continue the integration process in a context of crisis. It triggers a temporary process of
differentiation, which in turn leads to Member States’ convergence and integration
through the hardening of soft law. But, on the other hand, it also contributes to the “prob-
lem” in a period where EU law is already facing many difficulties such as challenges to the
rule of law in some Member States, contestation of the primacy principle, contestation of
the CJEU and its monopoly over the interpretation of EU law. In this context, the increas-
ing use of soft law for reasons related to the protection of sovereignty could also be seen
as a threat if it systematically and continuously results in more differentiation. Soft law
would then trigger a process of “normalization” of the European Union, which would
more and more resemble a classical international organization, due to a larger use of
informal law-making. In the end, the use of informal means in the EU would contribute
to decrease the EU’s distinctiveness as an integrated regional organization based on in-
tegration through law and a relatively high degree of legitimacy.

Henceforth we will have to further investigate: first, whether the characteristics of soft
law (steering or interpretative; backed up or not backed up with some enforcement mech-
anism) determine the outcome in terms of differentiation and integration, and second,
whether the legal and political EU system is strong enough to prevent normative and terri-
torial differentiation from escalating, and preserve the integration through law narrative.
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I. INTRODUCTION

The existence of differentiation between Member States has become a structural feature
of the EU legal order that has always been present in the integration process. Variable in-
tegration has constantly evolved through the different reforms of the Treaties in order to
accommodate the political interests of some Member States or to take into account the lack
of willingness of some countries to pursue further integration.” For this reason, various
forms of differentiation have been developed in order to combine the right of some Mem-
ber States not to participate in unwanted integration and the right of others to further pur-
sue the integration process. Differentiated integration has been particularly intensive in the
Area of Freedom, Security and Justice (AFS)) in the last decades. The AFS) covers a broad
range of policies, including migration, asylum and border control, judicial cooperation in
civil law and cooperation in police and criminal matters. The progress towards further inte-
gration has been combined with the emergence of intergovernmental cooperation in the
AFSJ leading to the granting of derogations from common rules to a group of countries that
opposed supranational cooperation, mainly the UK, Ireland and Denmark. The “opt-in/opt-
out” arrangements are the most emblematic example of EU differentiation in the AFSJ. The
relationship between supranational integration and intergovernmental cooperation has
led to a complex decision-making system. As argued by Peers “the institutional framework
for EU JHA (Justice and Home Affairs) is historically complex, in particular due to its use of
different rules over time regarding decision-making, jurisdiction of the EU courts, legal in-
struments and their legal effect, and territorial scope”.?

As regards migration policies, some Member States were reluctant to transfer compe-
tences to the EU since this issue is very sensitive for national sovereignty. However, Mem-
ber States have been willing to address together common transnational challenges and
protect at the same time their national interests. As pointed out by Monar, differentiation
in relation to migration and asylum matters “has emerged primarily in order to allow for
the pursuit of a ‘deepening’ of integration in circumstances in which the full participation of
some countries is not possible”.3 EU migration policies illustrate a system of differentiated

' On this issue, see, among others: K Hailbronner, ‘European Immigration and Asylum Law under the Am-
sterdam Treaty' (1998) CMLR 1057-1059; B Martenczuk, ‘Variable Geometry and the External Relations of the
EU: The Experience of Justice and Home Affairs’ in B Martenczuk and S van Thiel (eds), Justice, Liberty, Security:
New Challenges for EU External Relations (VUB Press 2008) 493; ] Santos Vara, ‘The External Dimension of the Area
of Freedom, Security and Justice in the Lisbon Treaty’ (2008) European Journal of Law Reform 577-599; J Santos
Vara and E Fahey, Transatlantic Relations and the Operation of AFSJ Flexibility' in S Blockmans (ed.), Differentiated
Integration in the EU: From the Inside Looking Out (Centre for European Policy Studies 2014) 103; P Garcia Andrade,
‘La geometria variable y la dimensién exterior del espacio de libertad, seguridad y justicia’ in ] Martin y P de
Nanclares (eds), La dimension exterior del espacio de libertad, seguridad y justicia de la Unién Europea (lustel 2012).

2 S Peers, EU Justice and Home Affairs Law. Volume I: EU Immigration and Asylum Law (Oxford University
Press 2016 Fourth Edition) 7.

3] Monar, The “Area of Freedom, Security and Justice: “Schengen” Europe, Opt-outs, Opt-ins and Associ-
ates’in K Dyson and A Sepos (eds), Which Europe? The Politics of Differentiated Integration (Palgrave 2010) 289.
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integration par excellence.* Ireland and the UK before Brexit, together with Denmark, have
been the main beneficiaries of differentiated integration in relation to asylum and migra-
tion, having obtained positions that the Member States that joined the EU in the last two
decades were unable to achieve. Acceding countries are not granted the possibility to
choose whether to become bound by asylum and migration measures or not. The special
status given to this group of countries is perhaps the epitome of differentiation in contem-
porary EU law. The opt-out/in provisions ostensibly indicate an outward constitutional
stance of isolation towards further and deeper integration and seem to have generated
much legal and even political incoherence. The Court of Justice has tried to protect the in-
tegrity of the EU legal order and limit the cherry picking approach as regards new measures
building upon the Schengen acquis.® After the withdrawal of the UK, the opt-out/in regime
has lost its major significance since the UK was the biggest advocate of variable geometry
in this field. As observed by Curtin and Patrin, “internal differentiation may thus shift to-
wards legal instruments that are better embedded in the EU law framework and which al-
low for flexible participation in secondary law”.®

The departure of the UK only partially softens the tensions existing in the Common
European Asylum System (CEAS) context since it enjoyed a number of opt-outs in the
field; rather, other Member States are the new objectors to common policies and inte-
gration in the fields of asylum and migration. The EU has not been able to provide for
adequate measures of solidarity, trying to address migration emergencies through tem-
porary and ad hoc solutions. As it has rightly been argued, “the reform of the CEAS has
been stalled for more than four years mainly due to a lack of consensus among the Mem-
ber States on the implementation of the principle of solidarity [...]".”

The implications of the principle of solidarity in asylum and migration policies are not
well defined in the Treaties. According to arts 80 and 67(2) TFEU, the policies on border
checks, asylum and migration shall be governed by the principle of solidarity and fair shar-
ing of responsibility. However, the Treaties foresee only solidarity and fair sharing of re-
sponsibility between the Member States and not towards refugees and migrants. Art. 80
refers explicitly to financial solidarity, but the principle includes other forms of solidarity like
the relocation of refugees, the establishment of redistribution quotas or of operational sup-
port.8 There is clearly a lack of support among Member States that is not compatible with

4 AC d’Appolinia, ‘EU Migration Policy and Border Controls: From Chaotic to Cohesive Differentiation’
(2019) Comparative European Politics 194.

5 See Case C-137/05 UK v Council ECLI:EU:C:2007:805 para. 63.

6 D Curtin and M Patrin, ‘EU Constitutional Standards of Democracy in Differentiated Integration’ (EUI
Working Paper RSC 2021/80).

7 M Moraru, The New Design of the EU’'s Return System Under the Pact on Asylum and Migration’ (14
January 2021) EU Migration and Asylum Law and Policy eumigrationlawblog.eu.

8 See D Thym and E L Tsourdi, ‘Searching for Solidarity in the EU Asylum and Border Policies: Consti-
tutional and Operational Dimensions’ (2017) Maastricht Journal of European and Comparative Law 611.
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art. 80 TFEU. This reality allows for different interpretations of what solidarity implies in
practice.® As it has been pointed out, “although its concrete content may be fluid, contex-
tual, and with varying degrees of thickness depending on the circumstances, it does per-
meate the European project in a structural way, whatever the policy area, type of compe-
tence, and level of integration concerned”.'°

In this Article, differentiation is understood as the non-application or exclusion from
EU common rules or policies of at least one Member State. According to de Witte et al.,
differentiation refers to “the facilitation and accommodation of a degree of difference
between Member States or regions in relation to what would be otherwise common un-
ion policies”.!" Differentiation in the field of asylum takes different legal forms, ranging
from the non-participation of the UK in the past and Ireland and Denmark today in most
legal instruments to the EU's tolerance in cases of incorrect implementation of common
asylum standards.? This Article distinguishes formal differentiation from the model of
flexible and differentiated solidarity proposed in the New Pact on Migration and Asylum,
both of which can be conceived as differentiated integration in the field of asylum.'3 Even
though flexible solidarity is not strictly speaking a form of differentiation, it might lead in
practice to a lack of uniform application of the CEAS in various Member States.

Flexible solidarity is presented by the Commission in the New Pact on Migration and
Asylum as a solution to break the deadlock in the reform of the EU asylum policy.' There
are several references to the word “flexibility” in the Pact. Flexible solidarity in the fields of
asylum and returns is considered a key instrument to advance in the reform of asylum sys-
temin the EU by allowing common agreement among Member States. The aim of this Article
is to analyse to what extent the development of flexible solidarity in the field of asylum will
allow the EU to address the shortcomings that the CEAS is facing today. The first section of
this Article presents the evolution of differentiated integration taking into account its inter-
governmental origins and its substantial implications in the field of asylum. In the second
section, flexible solidarity in the New Pact on Migration and Asylum will be analysed paying

9 See F Maiani, ‘A “Fresh Start” or One More Clunker? Dublin and Solidarity in the New Pact' (20 October
2020) EU Migration and Asylum Law and Policy eumigrationlawblog.eu; R Bejan, ‘Problematizing the Norms of
Fairness Grounding the EU's Relocation System of Shared Responsibility’ (EUl Working Papers 2018/35) 10.

0V Moreno-Lax, ‘Solidarity’s Reach: Meaning, Dimensions and Implications for EU (External) Asylum
Policy’ (2010) Maastricht Journal of European and Comparative Law 740-762. See also S Peers, ‘Legislative
Update: EU Immigration and Asylum Competence and Decision-Making in the Treaty of Lisbon’ (2008) Eu-
ropean Journal of Migration and Law 219-236.

1 B de Witte, D Hanf and E Vos, The Many Faces of Differentiation in EU Law (Insersentia 2001).

2 N EL-Enany, The Perils of Differentiated Integration in the Field of Asylum’in B De Witte, A Ott and
E Vos (eds), Between Flexibility and Disintegration: The Trajectory of Differentiation in EU Law (Edward Elgar
2017) 362.

3 Communication COM(2020) 609 final from the Commission to the European Parliament, the Council,
the European Economic and Social Committee and the Committee of the Regions of 23 September 2020
on a New Pact on Migration and Asylum, p. 22.

4 Ibid.
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particular attention to the legal and political issues involved in this proposal. The key ques-
tion is whether differentiation as regards solidarity serves to further develop the EU asylum
policy by introducing a useful degree of flexibility to accommodate the different interests
of the Member States or the multiplication of forms of solidarity will lead in the long run to
more disintegration. The third section will be devoted to analysing the implications of flex-
ible solidarity for the relations with third countries. As a result of the deadlock in the reform
of CEAS, the EU institutions and the Members States are increasingly paying attention to
enhancing cooperation with third countries in order to increase the rate of return of irreg-
ular migrants. The fourth section will focus on analysing to what extent the gradual ap-
proach followed by the French Presidency will allow to make concrete progress on the New
Pact on Migration and Asylum and achieve the ambition of a comprehensive asylum and
migration policy at EU level in the future.

IT. THE EVOLUTION OF DIFFERENTIATED INTEGRATION IN THE FIELD OF ASYLUM

Differentiated integration is not a new phenomenon in the field of asylum and migration.
Before their integration within the former Community pillar by the Treaty of Amsterdam
in 1997, EU Member States started developing their cooperation in this area following an
intergovernmental method. The most well-known example of this experience was the
signature of the Schengen Agreement in 1985 and the subsequent adoption of an inter-
national Convention for its implementation in 1990. However, since migration and asy-
lum policies are very sensitive from the perspective of national sovereignty, Member
States have always been reluctant to transfer competences to the EU. The EU was en-
dowed with competences in this area for the first time by the Maastricht Treaty. The entry
into force of the Treaty of Amsterdam led to the introduction of differentiation in the field
of migration and asylum since not all EU acts apply to all Member States. Those Member
States that opposed communitarisation were given the possibility of participating in the
AFS] to the extent that they wished. For this reason, it has been argued that “the flexibility
clause introduced within the framework of Title IV should be regarded less as closer co-
operation, and more as a communitarisation a la carte"."®

In the Amsterdam Treaty, the UK, Ireland and Denmark obtained opt-outs from Title IV of
the former EC Treaty on visas, asylum, migration and other policies related to the free move-
ment of persons. However, the Treaty of Lisbon complicated this situation by extending the
exclusion of these two countries to police and judicial cooperation in criminal matters.'® At

15 G Papagianni, Institutional and Policy Dynamics of EU Migration Law (Martinus Nijhoff 2006) 30.

16 Currently, the situation of Ireland is regulated by three different protocols: Protocol 19 of the Euro-
pean Union of 26 October 2012 on the Schengen Acquis integrated into the framework of the European
Union, Protocol 20 of the European Union of 26 October 2012 on the application of certain aspects of art.
26 TFEU to the United Kingdom and to Ireland and Protocol 21 of the European Union of 26 October 2012
on the position of the United Kingdom and Ireland in respect of the Area of Freedom, Security and Justice.
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the same time, according to the Protocol on the Position of Denmark, this country remains
completely out from the measures adopted in the AFSJ, with no possibility of opting in.'” The
application to Denmark of any measure adopted pursuant to Title V of the TFEU depends on
the conclusion of an international agreement between this country and the other Member
States.'8 Therefore, Denmark participates in Schengen related measures on an intergovern-
mental basis and not within the framework of EU law. In practice, the recourse to parallel
agreements has allowed to develop an effective cooperation between Denmark and the other
EU Member States.'® The position of Ireland - and in the past the UK - differs substantially
from the situation of Denmark. While the UK and Ireland were not willing to participate in a
cooperation concerning the establishment of an area without borders, Denmark was con-
cerned with the transfer of competences in this field to the EU. For this reason, the coopera-
tion with Denmark has developed in this area following an intergovernmental method.
According to Protocol 21 on the Position of the UK and Ireland in respect of the entire
AFSJ, these countries did not take part in the adoption of measures pursuant to Title V of
Part Three of the TFEU. The reasons commonly asserted for the need for a particular regime
relate, firstly, to the Common Travel Area shared by Ireland with the UK and, secondly, to the
common law tradition also shared by both countries, a tradition that is asserted to require
special treatment in this regard.?® Consequently, its effect was that “no measure adopted
pursuant to that Title, no provision of any international agreement concluded by the Union
pursuant to that Title and no decision of the Court of Justice interpreting any such provision
or measure shall be binding upon or applicable to the UK or Ireland”.?" The conclusion of
international agreements was also complicated by the peculiar position of the UK and Ire-
land. Since the UK enjoyed an opt-out regime, it could be considered that the withdrawal of
the UK from the EU did not have implications for migration policies. However, the UK has
made ample use of the opt-in mechanism to take partin internal measures and international
agreements involving a complex exercise of EU competences in this field. As it has been
stated, “if extracting oneself from a derogation regime was expected to be simple, the legal
imbroglio characterising variable geometry in the AFSJ [...] clearly contradicts this”.??

7 Protocol 22 of the European Union of 26 October 2012 on the Position of Denmark.

'8 The Danish Protocol provides that this country may decline to avail itself of all or part of this Proto-
col. However, Denmark rejected in a 2015 referendum the option to move towards an opt-out/opt-in re-
gime similar UK/Irish model. As a result of it, the Danes maintained a full opt-out from the AFS).

91t has been held that “the fact that practical arrangements revert or at least minimize the explicit
wish of exclusion of a Member State undermines the democratic legitimacy of such cooperation and di-
minishes the significance of popular vote”, see D Curtin and M Patrin, ‘EU Constitutional Standards of De-
mocracy in Differentiated Integration'’ cit. 35.

20) Santos Vara and E Fahey, Transatlantic Relations and the Operation of AFSJ Flexibility’ cit. 103-123.

21 Art. 2 Protocol 21 cit. A similar provision is included in art. 2 of Protocol 22 cit.

22 P Garcia Andrade, ‘Outside the Opt-out: Legal Consequences of the UK’s Withdrawal from the EU
for External Action in the AFSJ' in ] Santos Vara and R Wessel (eds), The Routledge Handbook on the Interna-
tional Dimension of Brexit (Routledge 2021) 112.
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The situation of the UK, Ireland and Denmark introduced a high level of complexity
and diversity into the development of the asylum and migration policies. This was the
price that had to be paid in order to achieve the “communitarisation” of the third pillar.
As it has been argued, “allowing the possibility of too many ‘speeds’ going in too many
different directions might have helped to end the pillarisation but [might have created]
an Area of Freedom, Security and Justice too prone to ‘differentiation’ and ‘exceptional-
ism™.23 Furthermore, Title V of the TFEU continues to reflect the tension between Com-
munity and intergovernmental approaches.?* The opt-out regime of Denmark, Ireland
and the UK before Brexit raises serious challenges as regards representation, political
and legal accountability as well as transparency since EU law provides different status of
Member States and the jurisdiction of the Court of Justice is not uniform.?> One of the
major implications of differentiation in the AFSJ is that it is not always easy to understand
“who is in, who is out and who is partially out”.2®

The possibilities of differentiated integration laid down in primary law have had a sub-
stantial impact in the field of asylum over the past few years. While the UK and Ireland have
initially cooperated in the development of the CEAS, this attitude changed after the entry
into force of the Lisbon Treaty and the hostile political atmosphere towards further inte-
gration that emerged in the UK in the first two decades of this century. The UK, Ireland and
Denmark did not take part in the second phase of the CEAS. As a consequence, the direc-
tives on qualification, reception conditions and procedures were not binding on these three
countries.?” The only exception was the Dublin and Eurodac regulations that are applicable
to all Member States, as well as to the Schengen associated countries (Norway, Iceland,
Switzerland and Liechtenstein).?® Such a differentiated regime granted the UK and Ireland

23S Carrera and G Florian, The Reform Treaty & Justice and Home Affairs: Implications for the Common Area
of Freedom, Security and Justice’ (17 August 2007) CEPS Centre for European Policy Studies www.ceps.eu 8.

24 ] Santos Vara, ‘The External Dimension of the Area of Freedom, Security and Justice in the Lisbon
Treaty’ cit. 577-599.

25D Curtin and M Patrin, ‘EU Constitutional Standards of Democracy in Differentiated Integration’ cit. 36-37.

26 Ibid.

27 Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on stand-
ards for the qualification of third-country nationals or stateless persons as beneficiaries of international
protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and for the
content of the protection granted; Directive 2013/33/EU of the European Parliament and of the Council of
26 June 2013 laying down standards for the reception of applicants for international protection; Directive
2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common procedures for
granting and withdrawing international protection.

28 Regulation (EU) 604/2013 of the European Parliament and of the Council of 26 June 2013 establish-
ing the criteria and mechanisms for determining the Member State responsible for examining an applica-
tion for international protection lodged in one of the Member States by a third-country national or a state-
less person; Regulation (EU) 603/2013 of the European Parliament and of the Council of 26 June 2013 on
the establishment of “Eurodac” for the comparison of fingerprints for the effective application of Regulation
(EU) No 604/2013 establishing the criteria and mechanisms for determining the Member State responsible
for examining an application for international protection lodged in one of the Member States by a third-
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a preferential status allowing them to return asylum seekers to the country of first entrance
and to lower the protection standards for asylum seekers without applying the legislation
that provides for minimum standards protection at EU level. EL-Enany has correctly argued
that “the refusal to agree to the legally enforceable safeguards that underlie the Dublin
system raises questions as to whether the EU should in principle tolerate such cherry-pick-
ing in a sensitive area of law that directly affects the lives of vulnerable individuals”.?® In the
aftermath of Brexit, the UK/Irish opting out/in has lost its major implications as Ireland is
the only Member State that can profit thereof. However, Ireland has not yet opted into the
directives on qualification, reception conditions and procedures.

More recently, a new form of differentiation between Member States emerged as a
result of the so called “European refugee crisis of 2015". Member States substantially di-
verged not only on the approach to be followed in order to confront the crisis, but also on
how to reform migration policies. In recent years, the CEAS has revealed many of its short-
comings in the aftermath of the Arab Spring and the Syrian and Libyan crises. The Dublin
system has put unsustainable pressure on the Mediterranean frontline states in the EU and
has led to the collapse of asylum systems in Greece, Malta and partly also in Italy and Spain.
The refugee crisis of 2015 revealed that the system was ill-suited to respond to the increase
of refugee arrivals to the EU Member States. The reform of the Dublin rules or ad hoc relo-
cation arrangements have been opposed by a group of mainly Central and Eastern Euro-
pean Member States that were not affected by migration until the outbreak of the war in
Ukraine or were mere transit countries. This group has traditionally opposed extra-Euro-
pean migration for ideological and cultural reasons. However, the Mediterranean countries
contested the criteria and mechanisms determining the country responsible for examining
asylum applications. As a result of the crisis “what was already a multi-layered system be-
came even more chaotic when EU member States reacted to this crisis by abusing existing
legal elements allowing flexibility”.3° The lack of agreement between Member States is also
explained by “the deep disagreement - if not ‘fracture’ - that exists between Member States
on the values that lie at the foundation of this policy”.>’

Internal differentiation in the field of asylum has been combined with external differ-
entiation since legal acts adopted in this area are applicable to a group of third countries.
The four associated States to the Schengen system are included in the territorial scope
of EU legislation in this area (lceland, Liechtenstein, Norway and Switzerland). The

country national or a stateless person and on requests for the comparison with Eurodac data by Member
States' law enforcement authorities and Europol for law enforcement purposes, and amending Regulation
(EU) No 1077/2011 establishing a European Agency for the operational management of large-scale IT sys-
tems in the area of freedom, security and justice.

29N EL-Enany, ‘The Perils of Differentiated Integration in the Field of Asylum’ cit. 367.

30 AC d’Appolinia, ‘EU Migration Policy and Border Controls: From Chaotic to Cohesive Differentiation’ cit.

31 Silga, ‘Differentiation in the EU Migration Policy: The “Fractured” Values of the EU’ (2022) European
Papers www.europeanpapers.eu.
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participation of Denmark, Finland and Sweden in the Schengen system has led Norway
and Iceland to join it in order to preserve the Nordic Passport Union between those five
countries. Switzerland and Liechtenstein participate in the Schengen area respectively
since 2008 and 2011. This group of countries are also part of the Dublin system estab-
lishing different criteria to determine the State that is responsible for examining asylum
applications. As a result of the overlapping of internal and external differentiation, “a
layer of international agreements is added on top of the EU supranational legal frame-
work”.32 Furthermore, the UK may cooperate with the EU in the future within the frame-
work of the Trade and Cooperation Agreement (TCA) since this broad international in-
strument is expected to be completed by specific agreements between both sides.33

TT1. FLEXTBLE SOLTDARITY IN THE NEW PACT ON MIGRATION AND ASYLUM

111.1. THE PROPOSAL FOR A REGULATION ON ASYLUM AND MIGRATION MANAGEMENT:
A FRESH START?

The Commission presented the New Pact on Migration and Asylum as “a fresh start” to
address the challenges that the EU faces in the field of asylum.34 The Commission intends
to close gaps between the various realities faced by different Member States and pro-
mote mutual trust by delivering results through effective implementation. In its Proposal
for a Regulation on asylum and migration management (RAMM), the Commission admit-
ted that “the current migration system is insufficient in addressing these realities. In par-
ticular, there is currently no effective solidarity mechanism in place and no efficient rules
on responsibility”.3> The incapacity to find political agreement to reform the Dublin sys-
tem is a clear indicator of the limits of the current legal framework. During negotiations
on the 2016 CEAS reforms, the proposal to introduce a mandatory scheme of solidarity
was strongly opposed by a group of countries.3®

In New Pact on Migration and Asylum, the Commission proposes to abolish Dublin Il
Regulation and to withdraw its 2016 proposal amending the Dublin Regulation while

32D Curtin and M Patrin, ‘EU Constitutional Standards of Democracy in Differentiated Integration’ cit. 44.

33 Trade and Cooperation Agreement between the European Union and the European Atomic Energy
Community, of the one part, and the United Kingdom of Great Britain and Northern Ireland, of the other
part of 30 April 2021.

34 COM(2020) 609 final cit. 22.

35 Communication COM(2020) 610 final Proposal for a Regulation of the European Parliament and of
the Council of 23 September 2020 on asylum and migration management and amending Council Directive
(EC)2003/109 and the proposed Regulation (EU) XXX/XXX [Asylum and Migration Fund], p. 2.

36 According to COM(2016) 270 final Proposal for a Regulation of the European Parliament and of the
Council of 4 May 2016 establishing the criteria and mechanisms for determining the Member State respon-
sible for examining an application for international protection lodged in one of the Member States by a
third-country national or a stateless person, once a Member State received asylum applications exceeding
150% of its capacity level, a so-called corrective allocation mechanism would enter into place.
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replacing them with a new, broader instrument for a common framework for asylum and
migration management.3” However, the core elements of the Dublin system, determining
the State that is responsible for asylum applications, are preserved in the New Pact on Mi-
gration and Asylum.3® The Commission considers that “no Member State should shoulder
a disproportionate responsibility and that all Member States should contribute to solidarity
on a constant basis”.3? Solidarity is conceived in the new Regulation “as a corrective mech-
anism to the functioning of the ordinary rules on the attribution of responsibility”.4? The
objective of the RAMM is to develop an integrated approach for migration and asylum pol-
icies, that ensures a fair sharing of responsibility and addresses effectively mixed arrivals
of persons in need of international protection and those who are not. This new solidarity
mechanism aims to reflect the different challenges created by different geographical loca-
tions and ensures that irregular arrivals of refugees are handled by the EU as a whole.*!
The Commission decided to move away from the mandatory relocation system. The
Council Decisions of 2015 on relocation were adopted as emergency measures and dero-
gated for the first time the rules on attribution of responsibility set by the Dublin system.*?
The Commission proposed in the RAMM a flexible solidarity system among Member States.
If a Member State is faced with certain migratory pressure, other Member States will have
to support it, depending on their GDP and population size.*3 According to the original pro-
posal of the Commission, solidarity contributions allow other Member States to choose be-
tween the relocation of a number of asylum applicants, sponsorship of the return of illegally
staying third-country nationals, relocation of beneficiaries of international protection, ca-
pacity-building and operational support, or a combination of these measures.** In other
words, Member States will have the flexibility to decide whether and to what extent they
will share their effort between persons to be relocated and those to whom return sponsor-
ship would apply. The Commission considered that the new solidarity system leaves

37 COM(2020) 610 final cit.

38 COM(2020) 609 final cit. See Regulation (EU) 604/2013 of the European Parliament and of the Council
of 26 June 2013 establishing the criteria and mechanisms for determining the Member State responsible
for examining an application for international protection lodged in one of the Member States by a third-
country national or a stateless person.

39 COM(2020) 609 final cit. 2.

40 European Parliament, The European Commission’s New Pact on Migration and Asylum: Horizontal
Substitute Impact Assessment’ (12 August 2021) www.europarl.europa.eu 88.

41 European Commission staff working document SWD(2020) 207 final Proposal for a Regulation of the
European Parliament and of the Council of 23 September 2020 on asylum and migration management amend-
ing Council Directive (EC)2003/109 and the proposed Regulation (EU)XXX/XXX [Asylum and Migration Fund].

42 Decision 2015/1601 of the Council of 22 September 2015 establishing provisional measures in the
area of international protection for the benefit of Italy and Greece; Decision 2015/1523 of the Council of 14
September 2015 establishing provisional measures in the area of international protection for the benefit
of Italy and of Greece.

43 Art. 54 COM(2020) 610 final cit.

4 Ipid. art. 45.
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Member States with viable alternatives to relocation and ensures that the pressure on a
Member State is effectively alleviated by relocation or return sponsorship. A similar system
will be applied when a Member State needs support in cases of disembarkation following
Search And Rescue (SAR) operations.4°> This mechanism intended also to replace the ad-hoc
solidarity initiatives following SAR disembarkations of the past years.

The mechanism of flexible solidarity responds to the realpolitik vision that is present
in the proposals included in the New Pact.*® In the last years, Member States have shown
that they have different views on how to ensure a fair sharing of responsibility of persons
in need of international protection. While Mediterranean countries have been calling for
the introduction of an EU mandatory relocation system for asylum seekers, the Visegrad
States (Hungary, the Czech Republic, Poland and Slovakia) have fiercely opposed such a
system. The proposal of the Commission is based on the assumption that those Member
States that strongly opposed mandatory relocations in the past will be more willing to
accept a fair share of responsibility of asylum seekers if the mechanism is flexible.

111.2. THE MANAGEMENT OF FLEXIBLE SOLIDARITY

According to the system proposed by the Commission in 2020, every Member State will
have the flexibility to decide whether and to what extent they will share their effort be-
tween persons to be relocated and those to whom return sponsorship would apply. Fur-
thermore, Member States may choose to contribute through other forms of solidarity
such as capacity building, operational support, technical and operational expertise, as
well as support on the external aspects of migration. The solidarity mechanism was pre-
sented as comprehensive and it could be adapted to the different situations presented
by the migratory challenges faced by the Member States.%’

Flexible solidarity will primarily focus on relocation or return sponsorship. Under re-
turn sponsorship, Member States would provide all necessary support to the Member
State under pressure to swiftly return those who have no right to stay, with the support-
ing Member State taking full responsibility if return is not carried out. If returns are not
conducted within eight months, or four in cases of crisis, the migrants have to be trans-
ferred to the territory of the sponsoring state.*® Member States can focus its support on
the nationalities from which they are expecting to reach a better chance of effecting re-
turns. The supporting State can provide financial or logistic assistance, support in

4> Ibid. arts 47-49.

46 D Thym, ‘European Realpolitik: Legislative Uncertainties and Operational Pitfall of the “New” Pact on
Migration and Asylum’ (29 September 2020) EU Migration and Asylum Law and Policy eumigrationlaw-
blog.eu.

47 Proposal COM(2020) 613 final for a Regulation of the European Parliament and the Council of 23
September 2020 addressing situations of crisis and force majeure in the field of migration and asylum.

48 Art. 55(2) COM(2020)610 final cit.
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readmission negotiations with third countries, or even organize return flights.*® As it has
been argued, the RAMM “is purposely open and flexible about the forms of support that
states acting as ‘return sponsors’ may offer”.>®

The Commission is entrusted itself with the role of identifying when a Member State
is confronted with recurring arrivals, a situation of crisis or risk of migratory pressure,
which allows for the activation of the solidarity mechanism.>" In these circumstances, the
Commission will identify the overall needs of the Member State that receives an unex-
pected influx of migrants and set out in a report the measures needed to address the
situation, after close consultation with the Member State concerned. Other Member
States may contribute voluntarily to solidarity at any time, under the coordination of the
Commission, but the contributions have to be orientated to address the needs of a spe-
cific Member State. The RAMM leaves us “with a Dublin system in all but name”, leading
also to “an ultra-bureaucratic solidarity”.>?

The proposal of flexible solidarity also includes corrective mechanisms in case the con-
tributions made by the Member States are not enough to address a specific migratory pres-
sure. If, once all responses are received, there is a shortfall in relocation/return sponsor-
ship, Member States will first be asked to revise their response choice in a Solidarity Forum.
If, following this, there is still a shortfall of more than 30% of the necessary number of relo-
cations or return sponsorships, each Member State would be asked to relocate or return
atleast 50% of the persons that they were allocated.>3 It is not entirely clear how the system
would function in practice in case that it is adopted. As it has been rightly pointed out, “the
solidarity mechanism will entail a complicated matching exercise between what benefiting
states need and what sponsoring states are willing and able to offer”.>* The Member States
that are not willing to contribute, may find ways to avoid contributing to the solidarity mech-
anism. It has been stated that “the proposal in fact concentrates the power to make all the
key decisions in the hands of the Commission, to decide what the solidarity needs are and
how these should be distributed”.>> Since the Commission is granted a wide discretional
power in the management of the solidarity mechanism, it is essential that the institution is
perceived as an impartial broker among Member States.>®

49 Ibid. art. 52(3).

500 Sundberg Diez and F Trauner, ‘EU Return Sponsorships: High Stakes, Low Gains? (19 January 2021)
European Policy Centre www.epc.eu.

51 See F Maiani, ‘A “Fresh Start” or One More Clunker? cit.

52See S Carrera and others, The European Commission’s Legislative Proposals in the New Pact on Migration
and Asylum (Study Requested by the LIBE Committee July 2021) www.europarl.europa.eu; F Maiani, ‘A “Fresh
Start” or One More Clunker? cit.

53 Art. 53(2) COM(2020) 610 final cit.

54 0 Sundberg Diez and F Trauner, ‘EU Return Sponsorships’ cit.

55V Moreno-Lax, ‘Solidarity’s Reach’ cit.

6 C Woollard, ‘Editorial: The Pact on Migration and Asylum: It's Never Enough, Never, Never' (25 Sep-
tember 2020) ECRE Weekly Bulletin ecre.org; F Maiani, ‘A “Fresh Start” or One More Clunker?' cit.
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111.3. RETURN SPONSORSHIP: A CONCEPT THAT DID NOT PLEASE ANYONE

Return sponsorship has been presented as a solution to the political impasse that has char-
acterised debates on solidarity in the EU.>” However, this form of solidarity has been equally
opposed both by Visegrad and Mediterranean countries. When the New Pact on Migration
and Asylum was released, it was considered that the return sponsorship was a concession
to the Visegrad group and countries, such as Austria, Denmark and Slovenia, because they
have always opposed mandatory relocations of asylum seekers. This group of countries
opposed the obligation to transfer migrants and refugees to the territory of the sponsoring
State if the return to third countries is not successful.® Return sponsorship has even been
qualified as relocation “through the back door”.>® In a non-paper document, published in
December 2020, they argued that “the relocation or other forms of admission of migrants
have to be of voluntary nature. Member States must not be forced to implement any par-
ticular instruments that could be considered as violation of their sovereignty”.6® On the
other hand, Mediterranean countries expressed their concerns from the first moment as
regards the concept of return sponsorship.®’ In November 2020, Spain, Italy, Greece and
Malta published a joint letter considering that “the imbalances we see in the proposed ele-
ments of solidarity and responsibility need to be addressed” in order to develop a truly
European migration and asylum policy.®? They argued that the “the notion of mandatory
relocation should remain and be pursued as the main solidarity tool".®3 As there are huge
political differences between the Member States, it seems that the concept of return spon-
sorship has been abandoned. In June 2022, the French Presidency of the Council has con-
vinced the majority of Member States to start implementing a voluntary solidarity mecha-
nism that does not include the concept of return sponsorship. The implications of this po-
litical agreement will be analysed in the last section of this Article.

The key question that was raised from the first moment was whether the system of
flexible solidarity could provide a satisfactory solution to the challenges that the EU is
facing in the field of asylum today. As it has been pointed out, “this raises the question of

570 Sundberg Diez and F Trauner, ‘EU Return Sponsorships’ cit.

58 See M Peel and S Fleming, ‘Brussels unveils plan to overhaul EU migration policy (23 September
2020) Financial Times www.ft.com; M Martin, ‘El pacto migratorio europeo ignora las pretensiones de Es-
pafia’ (23 September 2020) El Pais elpais.com.

9 Barigazzi, ‘Germany’s Horst Seehofer: Yes, We Can Get a Political Deal on Migration’ (8 October
2020) Politico www.politico.eu.

60 polish Presidency of the Visegrad Group, ‘New Pact on Migration and Asylum: Joint Position of Po-
land, Hungary, Slovakia, Czech Republic, Estonia, and Slovenia’ (non-paper, 10 December 2020) www.vise-
gradgroup.eu.

61 M Martin, ‘Sdnchez asume el control del pacto migratorio para ganar fuerza en Bruselas’ (28 Sep-
tember 2020) El Pais elpais.com.

62 Government of Spain, ‘New Pact on Migration and Asylum: Comments by Greece, Italy, Malta and
Spain’ (non-paper, 2020) www.lamoncloa.gob.es.

63 Ibid.
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whether such a degree of flexibility can be provided without undermining the overall sys-
tem'’s balanced and fair functioning”.®* However, the most recent experiences of reloca-
tions adopted in the EU show a lack of willingness to contribute to relocations. In recent
years, other mechanisms of flexible solidarity in the field of asylum have been adopted
by the EU or groups of Member States. These include the Joint Declaration of Intent (Malta
Declaration) of September 2019, by which several Member States committed to relocat-
ing a share of migrants disembarked in Malta or Italy following SAR operations, or the
Commission’s scheme to facilitate voluntary relocations of unaccompanied minors from
the Greek island.®> Even though they have provided support to Southern Member States,
only a few Member States have voluntarily participated in both programs. In the absence
of a common understanding of the scope and content of the solidarity principle, the ob-
jective of establishing mandatory and flexible solidarity runs the risk of leaving the prob-
lem unaddressed. The introduction of a cherry-picking approach as regards solidarity
may lead to more differentiated integration in the field of asylum without accommodat-
ing the different interests of the Member States.

On 7 March 2022, the Council decision granting temporary protection to people fleeing
Ukraine entered into force.® This unprecedented decision introduced a legal framework
providing immediate protection in the EU for Ukrainians refugees. However, the Council
Decision on the introduction of temporary protection has left Member States a wide margin
of manoeuvre as to whether to extend the benefits to non-Ukrainian third country nation-
als.®” The swift activation of the Temporary Protection Directive contrasts with the political
blockage by EU Member States over the proposals presented in 2016 for reforming the EU
asylum system.®8 The reform of the EU Dublin system or the introduction of ad hoc reloca-
tion arrangements have been mainly opposed by a group of countries that have an external
border with Ukraine, in particular Hungary, Poland and Slovakia. It does not seem obvious
that this group of countries has changed its perception of migration and will be willing to
contribute in the future to the implementation of ad hoc relocations mechanisms benefiting

64 0 Sundberg Diez and F Trauner, ‘EU Return Sponsorships'’ cit.

65 See S Carrera and R Cortinovis, ‘The Malta Declaration on SAR and Relocation: A Predictable EU
Solidarity Mechanism?' (2019) CEPS Centre for European Policy Studies www.ceps.eu; European Commis-
sion, ‘Migration: Commission Takes Action to Find Solutions for Unaccompanied Migrant Children on Greek
Islands’ (6 March 2020) ec.europa.eu.

56 Implementing Decision (EU) 2022/382 of the Council of 4 March 2022 establishing the existence of
a mass influx of displaced persons from Ukraine within the meaning of art. 5 of Directive 2001/55/EC and
having the effect of introducing temporary protection.

67 Directive 2001/55/EC of the Council of 20 July 2001 on minimum standards for giving temporary
protection in the event of a mass influx of displaced persons and on measures promoting a balance of
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Time to Rethink Unequal Solidarity in EU Asylum Policy’ (14 March 2022) CEPS Centre for European Policy
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https://www.ceps.eu/ceps-publications/the-malta-declaration-on-sar-and-relocation/
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_406
https://www.ceps.eu/ceps-publications/eu-grants-temporary-protection-for-people-fleeing-war-in-ukraine/

Flexible Solidarity in the New Pact on Migration and Asylum: A New Form of Differentiated Integration? 1257

Member States in Southern Europe. It is not straightforward that the acceptance to uphold
their legal obligations as regards Ukrainian refugees will be extended to asylum seekers
and refugees coming from Africa and other regions of the world. Poland and Hungary opted
for not activating the solidarity mechanism between Member States foreseen in the Tem-
porary Protection Directive.®® As it has been observed, “this shows a consistent and persis-
tent opposition of these governments to the wider idea of intra-EU ‘relocation’ of TP bene-
ficiaries and asylum seekers more generally”.”°

TV. SOLIDARITY IN COOPERATING WITH THIRD COUNTRIES IN THE NEW PACT ON
MIGRATION AND ASYLUM

Cooperation with third countries of origin and transit of migration flows is considered a
key element in the New Pact to support the functioning of return sponsorships. The Pact
aims to enhance mutual support in the relations with third countries that are generating
particular migratory flows to Member States establishing what has been called an “exter-
nal dimension of solidarity”.”" Solidarity contributions for the benefit of a Member State
under migratory pressure may include “operational support and measures aimed at re-
sponding to migratory trends affecting the benefitting Member State through coopera-
tion with third countries”.”? It is argued in the New Pact on Migration and Asylum that
“working closely with countries of origin and transit is a prerequisite for a well-functioning
system of returns, readmission and reintegration”.”3

In the original proposal of the Commission, it was considered that the return sponsor-
ship mechanism would allow an increase in the number of effective returns to third coun-
tries. Member States tend more easily to agree on issues relating to the external dimension
-particularly, on return and readmission - than to the reform of CEAS or the introduction
of ad hoc relocation arrangements. It is expected that the sponsoring Member State will
mobilize its network of bilateral cooperation on readmission, or by opening a dialogue with
the authorities of a given third country where the third-country national should be de-
ported. As mentioned above, if returns are not conducted within eight months, the third-
country national has to be transferred to the sponsoring Member State.

From the beginning of the New Pact on Migration and Asylum, the Commission reaf-
firms that “the internal and external dimensions of migration are inextricably linked".”* Sec-
tion 6 entitled “working with our international partners” is devoted to engaging third
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countries in managing migration. The relationships with third countries have a direct impact
on the effectiveness of policies inside the EU. Apart from addressing the root causes of ir-
regular migration and developing legal pathways for legal migration, the Commission men-
tions the objective of reaching more effective cooperation with third countries on return and
readmission. According to the Commission’s press release, the Pact introduces “a change of
paradigm in cooperation with non-EU countries” that will lead to “comprehensive, balanced
and tailor-made partnerships”, in particular with key partner countries of origin and transit
of migrants.”> As it has rightly pointed out “the approach adopted towards cooperation with
third countries on migration has been ‘comprehensive’, ‘global’, ‘balanced’ - and some other
synonyms - since the European Council in Tampere in 1999".76 Therefore, the idea of putting
into place flexible instruments that intend to address both the EU and partner countries’
interests has always been present in the external dimension of migration.””

The Commission expresses its willingness to address the challenges that the EU is
facing in the area of returns. Readmission is a cornerstone element of the international
migration partnerships. For this reason, it has been argued that the EU migration part-
nerships can be better understood as “insecurity Partnerships”.”® Apart from pursing the
full and effective implementation of EU agreements and arrangements on readmission
with third countries and the completion of ongoing readmission negotiations, the Com-
mission is looking for practical cooperative solutions to increase the number of effective
returns.”® The Commission is leaving aside in the New Pact the practical human rights
implications stemming from the increasing number of informal arrangements on return
and readmission, which are concluded in the absence of due democratic scrutiny and
parliamentary oversight and are not subject to judicial scrutiny. In addition, as it has been
held, “the Pact gives no consideration to the lessons learned from the ineffectiveness of
past ‘Partnerships’ and EU’s readmission priority”.8°

75 European Commission, ‘A Fresh Start on Migration: Building Confidence and Striking a New Balance
Between Responsibility and Solidarity’ (23 September 2020) ec.europa.eu.

76 P Garcia Andrade, ‘EU Cooperation on Migration with Partner Countries within the New Pact: New Instru-
ments for a New Paradigm? (8 December 2020) EU Migration and Asylum Law and Policy eumigrationlawblog.eu.

77 See ] Santos Vara, ‘Soft International Agreements on Migration Cooperation with Third Countries: A
Challenge to Democratic and Judicial Controls in the EU in EU External Migration Law’ in S Carrera, ] Santos
Vara and T Strik (eds), Constitutionalising the External Dimensions of EU Migration Policies in Times of Crisis
(Edward Elgar Publishing 2019); ] Santos Vara, La dimension exterior de las politicas de inmigracién en tiempos
de crisis (Tirant lo Blanch 2020).

78 S Carrera, ‘Whose Pact? The Cognitive Dimensions of the New Pact on Migration and Asylum’ (25
September 2020) CEPS Policy Insights www.ceps.eu 10.

79 COM(2020) 609 final cit. 22.

805 Carrera and R Cortinovis, The Malta Declaration on SAR and Relocation’ cit. 10.
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The Commission continues to advocate for using a carrot and stick approach through
the instrumentalization of other policy areas in order to incentivize expulsions.8! A first
step was made by introducing a link between cooperation on readmission and access to
Schengen visas.® The revised Visa Code stipulates that the Commission assesses the
level of readmission cooperation with third countries and reports to the Council on an
annual basis.®3 In case the Commission reaches the conclusion that a partner is not co-
operating sufficiently and taking into account “the Union’s overall relations with the coun-
try concerned”, it is expected to propose the Council apply specific restrictions to short-
stay visa processing.®* That linkage between cooperation on readmission and access to
visas has been considered unfair to visa applicants and prejudicial to good international
relations.8> The idea of incorporating readmission into the whole external dimension is
also reflected in art. 7 of the RAMM.8¢ The conditionality is extended by calling the Com-
mission to identify any measures which could be taken to improve the cooperation of a
third country as regards readmission. The New Pact includes the possibility of applying
restrictive visa measures to national countries not cooperating on readmission.

The implementation of flexible solidarity in the field of asylum could raise serious con-
cerns from the perspective of external relations. It is not obvious that the third country
concerned will accept the application of a readmission bilateral agreement concluded with
the sponsoring Member State in the territory of the benefiting Member State. As it has been
stated, “in acting as a sponsoring Member State, one is entitled to wonder why an EU Mem-
ber State might decide to expose itself to increased tensions with a given third country while
putting at risk a broader framework of interactions”.®” In addition, not all the EU Member
States have developed an extensive network of bilateral readmission agreements with third
countries. In general terms, “more than 70 per cent of the total number of bilateral

81 For an analysis see | Santos Vara and L Pascual Matellan, ‘The Informalisation of EU Return Policy: A
Change of Paradigm in Migration Cooperation with Third Countries?' in E Kassoti and N Idriz (eds), The
Informalisation of the EU’s External Action in the Field of Migration and Asylum (Springer 2022) 37-52.

82 Regulation 810/2009 of the European Parliament and of the Council of 13 July 2009 establishing a
Community Code on Visas (Visa Code) as amended by Regulation (EU) 209/1155 of the European Parliament
and of the Council of 20 June 2019.

83 Ibid. art. 25(a)(5). See Communication COM(2021) 56 final from the Commission to the European
Parliament and the Council of 10 February 2021 on enhancing cooperation on return and readmission as
part of a fair, effective and comprehensive EU migration policy.

84 COM(2020) 609 final cit. 23.

85 E Guild, ‘Negotiating with Third Countries under the New Pact: Carrots and Sticks?' (27 November
2020) EU Migration and Asylum Law and Policy eumigrationlawblog.eu. Linking cooperation on readmis-
sion and visa policy does not necessarily lead to ensure the cooperation of third countries “especially when
the latter are in position to capitalize on their strategic position with regard to some EU Member States”,
see | P Cassarino and L Marin, The New Pact on Migration and Asylum: Turning European Union Territory
into a Non-Territory’ (20 November 2020) EU Law Analysis eulawanalysis.blogspot.com.

86 COM(2020) 609 final cit. 23.

87 )P Cassarino and L Marin, The New Pact on Migration and Asylum’ cit.
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agreements linked to readmission [...] concluded with African countries are covered by
France, Italy and Spain”.® It can be sustained that countries, such as Poland, Hungary and
Czech Republic, “[...] are poorly placed to address bilateral readmission negotiations or the
implementation of EU readmission agreements, which are a key bottleneck to successful
returns”.®? If the “return sponsorship” mechanism is introduced in the future, it is doubtful
that it will be helpful to develop a fair share of responsibility in the management of asylum
and migration in the relations with third countries. If the mechanism of flexible solidarity is
introduced in its original form, the EU return policy might end up being managed by a few
Member States. It is doubtful that the system of return sponsorship would be acceptable if
it would involve France, Italy and Spain acting as sponsoring Member States in the majority
of cases. For these reasons, the introduction of flexible solidarity in the relations with third
countries might lead to further differentiation and less fair share of responsibility in the
management of asylum and migration policies. It seems that the majority of Member States
realized that the flexible solidarity will never be implemented if it includes the ambiguous
and controversial concept of return sponsorships.

V. THE GRADUAL APPROACH: TOWARDS A VOLUNTARY SOLIDARITY MECHANISM

The French Presidency of the Council has followed a gradual approach in order to make
concrete progress on the New Pact on Migration and Asylum and achieve the ambition
of a comprehensive asylum and migration policy at EU level in the future. As a result of
this step-by-step approach, on 22 June 2022, the Member States agreed to start imple-
menting a voluntary solidarity mechanism that does not include the concept of return
sponsorship.®® Previously, the Justice and Home Affairs Council reached a provisional
agreement on the reform of asylum and migration policies.®! This agreement is very rel-
evantsince it is not expected that Czech Presidency makes a substantial effort to advance
the different proposals that are part of the New Pact. It seems logical to abandon the idea
to introduce return sponsorship since most Member States did not support it. The volun-
tary mechanism is based on contributions in the form of relocation, financial support to
a benefitting Member State or also to projects in third countries that may have a direct
impact on the flows at the external border. The voluntary nature of this mechanism al-
lows Member States to freely decide “on the nature and the amount of their contribu-
tions, regarding for example the group of persons concerned by relocations (nationality,
vulnerability, etc.) or the Member States to which solidarity is provided”.®? Precedence is
given to relocation upon other forms of solidarity in this new mechanism. It is foreseen

88 Ibid.

89 0 Sundberg Diez and F Trauner, ‘EU Return Sponsorships’ cit.

% European Commission, ‘Migration and Asylum: Commission Welcomes Today's Progress in the
Council on the New Pact on Migration and Asylum’ (22 June 2022) ec.europa.eu.

1 Ibid.

92 Ibid.


https://ec.europa.eu/commission/presscorner/detail/en/IP_22_3970

Flexible Solidarity in the New Pact on Migration and Asylum: A New Form of Differentiated Integration? 1261

that relocations should primarily benefit Member States confronted with disembarka-
tions following search and rescue operations in the Mediterranean and Western Atlantic
route and also apply to other circumstances to take into account Cyprus’ current situation
or possible evolutions in the Greek islands.

The new system has been supported so far by 18 Member States and three associ-
ated Schengen countries that signed the Declaration on a solidarity mechanism in sup-
port of frontline Member States. While many Member States are not willing to offer relo-
cation pledges in practice, only six Member States rejected directly the new mechanism
- Hungary, Poland, Slovakia, Austria, Latvia and Denmark. The political agreement
reached on the flexible solidarity mechanism has allowed the Member States to adopt a
negotiating position on the proposals for the Screening and Eurodac Regulations, two of
the most important legislative files included in the New Pact.®3 As it has been stated, the
French Presidency managed to convince the Mediterranean countries “to agree on cer-
tain reforms and by doing so abandon the package approach, by providing a concrete
win for them that can be sold to their publics, showing that they have convinced other
Member States to provide them with ‘solidarity”.®* The Commission organized immedi-
ately in June 2022 a meeting on the solidarity platform with a view to rapidly implement-
ing this mechanism and taking stock of the contributions. The Member States and the
three associated countries that signed the Declaration on a solidarity mechanism com-
mitted to accept between 8000 and 9000 relocations pledges.

Although the voluntary solidarity mechanism agreed in June 2022 is a non-legislative
and temporary instrument, it is considered a first step for the introduction of a perma-
nent mechanism by the RAMM in the future and the gradual implementation of the New
Pact. The Commission considered that “the implementation of this mechanism will pro-
vide useful lessons for the permanent mechanism on solidarity to be introduced by the
Asylum and Migration Management Regulation, as proposed by the European Commis-
sion in 2020".°> There is no doubt that it is better to introduce a predictable system rather

9 The Proposal on the Eurodac Regulation aims to modernise the database of asylum seekers and
irregular migrants in order to better manage applications and fight against irregular movements. See
Amended proposal COM/2020/614 final for a Regulation of the European Parliament and of the Council of
23 September 2020 on the establishment of 'Eurodac’ for the comparison of biometric data for the effective
application of Regulation (EU) XXX/XXX [Regulation on Asylum and Migration Management] and of Regula-
tion (EU) XXX/XXX [Resettlement Regulation], for identifying an illegally staying third-country national or
stateless person and on requests for the comparison with Eurodac data by Member States' law enforce-
ment authorities and Europol for law enforcement purposes and amending Regulations (EU) 2018/1240
and (EU) 2019/818. The Council also approved the negotiation mandate of the “screening” regulation, which
provides for uniform rules for the procedures for conducting security, health and identity checks on per-
sons presenting themselves at the external border who do not meet the conditions for entry into the Eu-
ropean Union. See Proposal COM/2020/612 final for a Regulation of the European Parliament and the
Council of 23 September 2020 introducing a screening of third country nationals at the external borders
and amending Regulations (EC) 767/2008, (EU) 2017/2226, (EU) 2018/1240 and (EU) 2019/817.

94 ECRE Editorial, End Game of French Presidency: Passing on a Partial Reform (25 June 2022) ecre.org.

9 European Commission, ‘Migration and Asylum’ cit.
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that ad hoc arrangements that have been put in place every time that a crisis has arisen.
It is a correct step in the right direction because solidarity arrangements and mechanism
put in place so far have been based on coalitions of the willing. Finally, it is still too early
to determine if the partial agreement reached in June 2022 would lead to a new dynamic
that would allow to introduce a substantial reform of the CEAS.

VI. CONCLUSIONS

The objectors to common policies and integration in the fields of asylum and migration
wish to keep their freedom in the regulation of these matters and are reluctant to apply
the burden-sharing that lies behind the development of a real CEAS. They assume that
the limitation of discretion entailed in the burden-sharing in this field poses a challenge
to their sovereignty. They even consider that some of the proposed elements of the flex-
ible solidarity mechanism put its ability to reduce the number of refugees and migrants
on its territory in jeopardy. This group of countries is not willing to introduce reforms that
are not in line with their domestic policy agenda. In addition, the implementation of the
CEAS varies dramatically from one Member State to another, leading to divergences in
acceptance rates of asylum seekers’ applications and the conditions of reception. There-
fore, a common feature of EU asylum policy is the lack of uniform application across all
Member States.

The Commission claims to have adopted a pragmatic approach taking into account
different interests raised by the Member States in the New Pact on Migration and Asylum.
It is doubtful that by developing flexible solidarity in the field of asylum it would be pos-
sible to put in place a functioning asylum system and improve the situation of refugees
during the most vulnerable moments of arrival and reception. The failure to reach an
agreement between the Member States on the reform of the CEAS has led the EU to
intensify the external dimension of migration policies and, in particular, to the shifting of
responsibilities to third countries of origin or transit of migrants in the management of
migration. There is no doubt that the lack of trust towards particular Member States lies
behind the proposal on flexible solidarity. The consequence is that “through the envis-
aged model of ‘asymmetric’ interstate solidarity, the Commission seeks to reach a com-
promise that would remedy the politically untenable ‘one-size-fits-all' approach to soli-
darity but, would at the same time nurture more divergence leading to differentiated
integration”.%®

Introducing flexible solidarity for the allocation of migrants may alleviate the reluc-
tance of some EU Member States, in particular Poland and Hungary, and encourage them
to get more involved in the implementation of a functioning CEAS. This assumption can-
not be taken for granted. As it has been pointed out in this Article, the differentiated

% See S Carrera and others, The European Commission's Legislative Proposals in the New Pact on Migration
and Asylum cit.
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integration of the UK has not led to further integration of this country on migration and
asylum policies in the past. It is not self-evident that differentiated integration through
flexible solidarity would be useful to support frontline countries that face a high pressure
in their asylum systems and develop a more balanced and efficient distribution of re-
sponsibilities. Mandatory solidarity is only activated when a Member State is confronted
with SAR cases, migratory pressure or a situation of crisis. There are no assurances that
a significant number of refugees will be relocated since Member States may avoid relo-
cation by offering solidarity in different ways. The effort to introduce a voluntary solidar-
ity mechanism based on a predictable system is a welcome step that will avoid the need
to find practical solutions every time that a crisis arises in the Mediterranean Sea. How-
ever, only the adoption of the RAMM would lead to develop a mandatory solidarity mech-
anism with a legislative basis.

The implementation of asylum policies directly affects the lives of individuals that are
in a vulnerable situation. Flexible solidarity would not necessarily lead to better protection
of asylum seekers and the development of more solidarity between Member States. More
differentiation will probably not allow the EU to address the shortcomings that the CEAS is
facing today as long as there is a lack of agreement between Member States on the imple-
mentation of the principle of solidarity. In the case that flexible solidarity is finally accepted
in its current form by Member States, it will introduce a high level of complexity in the man-
agement of asylum and migration policies that will lead to further differentiation.
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as a challenging but fruitful mechanism, provided sufficient political willingness of UK and
EU legislators. These insights are applied to the use of differentiated law inside the EU
prior to Brexit and contributes to literature on the Future of Europe.’ It concludes that
divergent UK and EU preferences make regime complexity difficult to agree on, but that
the European Commission in particular effectively accepts rules set in the UK given the
continued reliance of European businesses on certain parts of finance centred in London.
Regime complexity offers foundations for managing the relationship, with potential risks
of regulatory conflict into the future. Meanwhile, the EU will likely harmonise more of its
own financial market regulation in the UK's absence.

London was the European Union’s premiere financial centre, and one of the planet’s
key financial hubs. American, Chinese, Arab and European capital flowed into the City’s
financial markets, attracted by the scope and volume of financial services on offer, the
expertise of the workers, and the infrastructure supporting the work that they do, from
IT services, to exchanges and information platforms. Brexit, particularly the hard Brexit
that removed the UK entirely from the EU's legal and institutional order, raised pressing
questions about how Europe would organise financial services on which its economy de-
pends. Even if much of Europe’s continental economy is financed on the surface through
banks rather than bonds and stocks organised through capital markets, contemporary
banks themselves rely heavily on a deeper set of wholesale services located in London to
fund themselves and carry out most of their other back-office operations.?

Brexiteer members of the UK Government expected the City to continue providing fi-
nancial services to the EU economy after their hard Brexit, as the EU recognised their de-
pendence on London for their economic survival.® This would have created a porous EU
barrier for the City to exploit, and continue the relationship in which the UK made financial
services rules and the EU accepted them. In effect, it would have established a novel rela-
tionship in which a discussion of differentiated integration of financial services might be
considered, with the UK and the EU bound together by a set of shared rules that respected
EU financial regulation principles. However, this did not occur. The Trade and Cooperation
Agreement* made no provisions for financial services access. The Commission did not

"N Moloney, ‘Brexit and Financial Services: (Yet) Another Re-ordering of Institutional Governance for
the EU Financial System?' (2018) CMLRev 175.

2| Hardie and others, ‘Banks and the False Dichotomy in the Comparative Political Economy of Finance’
(2013) World Politics 691.

3 S Hix and others, The UK's Relationship with the EU After Brexit' (RSC Working Papers 19-2022); D
Pesendorfer, Financial Markets (Dis)Integration in a Post-Brexit EU: Towards a More Resilient Financial System
in Europe (Palgrave Macmillan 2020) 193.

4 Decision 689/2021/EU of the Council of 29 April 2021 on the conclusion, on behalf of the Union, of
the Trade and Cooperation Agreement between the European Union and the European Atomic Energy
Community, of the one part, and the United Kingdom of Great Britain and Northern Ireland, of the other
part, and of the Agreement between the European Union and the United Kingdom of Great Britain and
Northern Ireland concerning security procedures for exchanging and protecting classified information.
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grant EU equivalence status after the end of the transition period, meaning that UK-based
financial services firms would be barred from doing business on the continent without es-
tablishing a legally independent and independently-funded subsidiary within the Common
Market subject to EU regulation. In addition, EU companies seeking to list their shares on
stock exchanges, or bonds on bond exchanges, currencies on currency exchanges and de-
rivatives on derivative exchanges would have to do that in Europe rather than in the UK.
Legally and institutionally, Brexit did not lead to differentiated integration, but the disinte-
gration of a core UK-EU relationship.>

One result of this break is the transfer of assets and financial services activity from
the UK to the EU. Amsterdam emerged as the EU’s premiere stock market, while whole-
sale financial services moved to Paris and Frankfurt, with other European financial cen-
tres serving as satellites to these cities. In addition, the Commission bestowed EU equiv-
alency status to US-based companies under certain conditions in the absence of an equiv-
alency ruling for London-based firms.®6 However, the transfer of financial services has
been far from complete, with EU companies still relying on specialised services from Lon-
don, and UK-based firms transferring as few resources as they can while maintaining
regulatory approval. This means taking financial services orders in the EU but managing
them in the UK, for example.” Given political mistrust and competition between the UK
and the EU more generally, particularly over adherence to the terms of the Northern Ire-
land Protocol, EU concerns of UK divergence in financial market regulation moving for-
ward, and the EU'’s replacement of UK-based financial services with American ones, there
is every reason to believe that this lack of an international arrangement for EU financial
services will continue into the future.®

Another result of this break is that the existing differentiation of company and finan-
cial market regulation within the EU is likely to reduce over time, without entirely going
away. At the same time, the distance between the UK and the EU will widen, making any
differentiated integration between the two sides difficult and unlikely.

IT. DIFFERENTIATED LAW PRIOR TO BREXIT

In the EU, differentiated law (framework legislation that provides significant discretion and
variation in national legal approaches to accommodate conflicting approaches to regulating

5 S James and L Quaglia, ‘Brexit, the City and the Contingent Power of Finance’ (2018) New Political
Economy 258.

6 S Donnelly, ‘Post-Brexit Financial Services in the EU’ (2022) Journal of European Public Policy 1.

7 M Kalaitzake, ‘Resilience in the City of London: The Fate of UK financial Services after Brexit' (2021)
New Political Economy 610.

8 The EU and UK agreed a’Joint Declaration on Financial Services Regulatory Cooperation between the
European Union and the United Kingdom' alongside the TCA, but it has not been ratified or implemented.
See UK Parliament, ‘New UK-EU Financial Services Inquiry Launched’ (4 February 2022) UK Parliament com-
mittees.parliament.uk.
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the same matter) in financial market regulation reflected varying degrees of normative dif-
ference between the UK and the rest of the EU over proper regulation of companies, both
financial and non-financial. Five interconnected areas of law had their own degree of harmo-
nisation, prudential standards, Member State discretions, as well as self-regulation by pri-
vate entities. Company law, which spells out the legal and regulatory requirements for es-
tablishing and operating a company,® has the lowest level of harmonisation across the EU,
thanks to UK conflicts with the rest of the EU, but particularly with Germany, regarding basic
legal doctrine and instruments that define what a company is, and what obligations it has to
various third parties.’® Accounting law, which spells out the terms by which all market enti-
ties provide financial information to investors, tax authorities and other stakeholders, re-
quires listed companies to report with international rules (International Financial Reporting
Standards) alongside national rules. This two-track reporting system also formed a compro-
mise between British and European accounting standards, but with the difference that na-
tional accounting standards within the EU, which are also tied to national tax codes and are
therefore politically sensitive and resistant to harmonisation, are likely to remain divergent
enough to ensure that this complicated system is used in the future. Securities regulation is
highly harmonised not only due to the leadership of the UK in promoting open and consist-
ently regulated financial markets, but also the willingness of other Member States to do so
in the search for ready sources of investment capital. Insurance regulation remains a highly
national, but coordinated area. Finally, banking law and regulation is highly differentiated,
both in sub-fields (supervision is highly centralised while resolution remains heavily national
within an EU context), and in terms of membership (eurozone ins and outs).™

This Article argues that the UK's departure from the EU reduces the need for differenti-
ated law within EU financial market regulation, with some key areas remaining. The UK's de-
parture means that labour rights in national company laws across remaining EU Member
States are more similar, making upgraded European minimum standards and reduced differ-
entiation in EU company law possible. Financial reporting (accounting) law harmonisation will
be remain limited to the use of international financial reporting standards alongside national
accounts for EU listed companies, given the continued use of Member State tax codes for
national accounts. Securities law and supervision' will remain highly harmonised. Banking

9 P Davies, Introduction to Company Law. (Oxford University Press 2020).

05 Donnelly, The Regimes of European Integration: Constructing Governance of the Single Market (Oxford
University Press 2010.

'S Donnelly, ‘Financial Stability Board (FSB), Bank for International Settlements (BIS) and Financial
Market Regulation Bodies' in RA Wessel and ] Odermatt (eds), Research Handbook on the European Union
and International Organizations (Edward Elgar 2019) 360.

12 Securities law covers all financial market activities not covered by banking or insurance law. This includes
listing requirements for companies (Directive 2001/34/EC of the European Parliament and the Council of 28 May
2001 on the admission of securities to official stock exchange listing and on information to be published on those
securities; Directive 2003/71/EC of the European Parliament and of the Council of 4 November 2003 on the pro-
spectus to be published when securities are offered to the public or admitted to trading and amending Directive
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law3 is becoming less differentiated as Banking Union evolves, replacing differentiation and
discretion with new directives and a single supervisory rule book. Differentiated integration
based on eurozone membership will persist, however. Finally, insurance law but not integra-
tion will remain differentiated, based on national protection of country-specific arrangements.

The rest of the Article is structured as follows. The next section outlines a framework
for analysing and explaining regime complexity (RC) as a mechanism for replacing differ-
entiated integration (DI) after Brexit, which is better suited for post-Brexit relations be-
tween the UK and the EU. After this section, the Article examines the regulatory areas
mentioned, the origins of their use of differentiated law, and the prospects for change in
light of no longer having to accommodate UK legal features. The final section turns back
to the questions with which we started, and discusses lessons for future research.

ITT. REGTME COMPLEXITY AND EU RELATIONS WITH NON-MEMBER STATES

Regime complexity is a method of organising relations between states over access to their
territories and managing regulatory difference in the absence of common membership to
a single legal order. It is not the same as differentiated integration, which is normally
thought of as a form of organised relations between EU Member States.'# Differentiated

2001/34/EC (Text with EEA relevance); Directive now 2013/50/EU of the European Parliament and of the Council of
22 October 2013 amending Directive 2004/109/EC of the European Parliament and of the Council on the harmoni-
sation of transparency requirements in relation to information about issuers whose securities are admitted to trad-
ing on a regulated market, Directive 2003/72/EC of the European Parliament and of the Council on the prospectus
to be published when securities are offered to the public or admitted to trading and Commission Directive
2007/14/EC laying down detailed rules for the implementation of certain provision of Directive 2004/109/EC Text
with EEA relevance), rules for traders (Directive 89/592/EEC of the Council of 13 November 1989 coordinating reg-
ulations on insider dealing; Directive 2014/57/EU of the European Parliament and of the Council of 16 April 2014
on criminal sanctions for market abuse (market abuse directive); Directive 2011/61/EU of the European Parliament
and of the Council of 8 June 2011 on Alternative Investment Fund Managers and amending Directives 2003/42/EC
and 2009/65/EC and Regulations (EC) No 1060/2009 and (EU) No 1095/2010 Text with EEA relevance; Directive
2009/65/EC of the European Parliament and of the Council of 13 July 2009 on the coordination of laws, regulations
and administrative provisions relating to undertakings for collective investment on transferable securities (UCITS)
(recast) (Text with EEA relevance); Short Selling Regulation (EU) 236/2012 of the European Parliament and of the
Council of 14 March 2012 on short selling and certain aspects of credit default swaps Text with EEA relevance),
financial advisors (Directive 2004/39/E of the European Parliament and of the Council of 21 April 2004 on markets
in financial instruments amending Council Directives 85/611/EEC and 93/6/EEC and Directive 2000/12/EC of the
European Parliament and of the Council and repealing Council Directive 93/22/EEC), and financial infrastructure
(Regulation (EU) 648/2012 of the European Parliament and of the Council of 4 July 2012 on OTC derivatives, central
counterparties and trade repositories Text with EEA relevance).

13 Banking law covers corporate governance, and capital adequacy rules for banks as methods of crisis
prevention, bank supervision, bank resolution (the closure of a bank) and deposit insurance as means of
crisis management.

4 D Leuffen, B Rittberger and F Schimmelfennig, Differentiated Integration: Explaining Variation in the
European Union (Palgrave Macmillan 2012); R Bellamy and S Kréger, ‘A Democratic Justification of Differen-
tiated Integration in a Heterogeneous EU’' (2017) Journal of European integration 625.
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integration was useful for the UK as a Member State because it allows integration to pro-
ceed between a large group of countries based on common ambitions and a desire to pur-
sue those together regardless of reservations by other Member States. It can include rela-
tions with third countries adopting and implementing EU rules in exchange for access to
the Single Market, for example through the European Economic Area or the Schengen
Agreement. This makes the EU a rule maker and third countries rule takers.'> This reflects
standard power politics expectations of how powerful states relate to other countries, '® but
also the EU’s general strategy of establishing contractual relationships with third parties to
enhance the bloc's economic, political and even military objectives.'” Conversely, however,
it can allow EU Member States to opt out of certain EU programmes, such as the common
currency, or the Common Security and Defence Policy, allowing the others to go ahead.
Regime complexity, in contrast, denotes a legal framework in which the EU adopts rules,
standards and procedures decided outside the EU, where it is not the (only) rule maker, but
possibly a joint decision-maker or a rule-taker. These arrangements might be codified or in-
formal. Others are not bound to follow EU decision-making procedures or legal principles and
vice versa, unless these are enshrined in the formal connection between regimes, typically in
a memorandum of understanding. Regimes set international standards and rules to manage
transnational or intergovernmental activity for its members. Countries may also form multi-
ple, overlapping and/or interconnected regimes in the same policy areas that allow coexist-
ence of incompatible national approaches,'® pertaining to all or part of an area like financial
market regulation. Regime complexity can also defuse intra-EU disputes over legal rules
through external arbitration.’® The standard setters may even be private or politically inde-
pendent if public authorities recognise their decisions through EU and national law.?° The
Commission’s role is to negotiate regime arrangements that are consistent with the EU's own
goals, and with the cohesion of the EU’s legal and administrative order more generally.

5 VA Schmidt, The Future of Differentiated Integration: A “Soft-core”, Multi-clustered Europe of Over-
lapping Policy Communities’ (2019) Comparative European Politics 294.

6 DW Drezner, The Power and Peril of International Regime Complexity’ (2009) Perspectives on Poli-
tics 65; C Damro, ‘Market Power Europe’ (2012) Journal of European Public Policy 682; S Donnelly, ‘Failing
Outward: Power Politics, Regime Complexity, and Failing Forward under Deadlock’ (2021) Journal of Euro-
pean Public Policy 1573.

7'S Meunier and K Nicolaidis, The Geopoliticization of European Trade and Investment Policy’ (2019)
JComMarSt 103; EM Hafner-Burton, ‘The Power Politics of Regime Complexity: Human Rights Trade Condi-
tionality in Europe’ (2009) Perspectives on politics 3.

'8 K] Alter and S Meunier, The Politics of International Regime Complexity’ (2009) Perspectives on politics 13.

%S Donnelly and RA Wessel, The International Dimension of EMU: The Interplay Between the Global
Financial Stability Architecture and the European Union’in F Amtenbrink and C Herrmann (eds), The EU Law
of Economic and Monetary Union (Oxford University Press 2020) 99; S Donnelly ‘Financial Stability Board
(FSB), Bank for International Settlements (BIS) and Financial Market Regulation Bodies' cit.

20 pauwelyn, R Wessel and ] Wouters (eds), Informal International Lawmaking (Oxford University Press
2012); W Mattli and T Buthe, ‘Global Private Governance: Lessons from a National Model of Setting Stand-
ards in Accounting’ (2005) Law&ContempProbs 225.
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While voluntarism is often assumed, it depends on the absence of disadvantageous
power relations and regulatory disagreements between countries. Powerful states control-
ling critical resources may exert control of regimes that determine other areas of law and
policy, so that the supposed voluntarism of legal contracts underlying regimes fades away
into the shadow of structural dominance and even coercion by a single powerful state.?!
One regime sets out rules that EU and national governments are effectively bound by, set-
ting out the parameters of what is politically allowed and not.?? While this provides political
and legal certainty, it sidelines the interests of dissenting states. Within the EU, Germany
leveraged control over European Stability Mechanism (ESM) resources to force its own vi-
sion of bank regulation on other Member States for example.?® Similarly, any agreement,
explicit or tacit, providing continued UK financial services for the EU would similarly turn
the EU into a rule-taker, unable to set its own legislation over British preferences.?* This
could lead to the EU wanting higher regulatory standards to ensure financial stability, for
example, while the UK lowers its own to pursue additional business globally. While there
has been considerable migration of financial services from London to the EU,?* this is not
the case in areas of critical infrastructure, particularly central counterparties, which guar-
antee financial payments between seller and buyer across the financial system. Neither the
Commission nor the European Central Bank (ECB) desire to see regulatory standards in this
critical area diverge from their own preferences and requirements.

The European Union has the intent to establish itself as home to a global financial
centre after Brexit,2® subject to EU law and regulation, and to control access to its market,
substituting UK-based financial services as needed. Although the EU arguably did not
consider such geopolitical calculations before,?” it is justifiably concerned about becom-
ing a rule-taker to UK financial services through mechanisms of regime complexity as the
UK Government pursues regulatory divergence from Europe as part of its Global Britain
strategy, but continues to set financial regulations and provide financial services. Thus,
regime complexity is a possible mechanism for cooperation, but one fraught with poten-
tial disadvantage for the EU.

TV. THE FIVE WORLDS OF FINANCIAL MARKET REGULATION

This section explains the use of differentiated law in financial market regulation as a
means to bridge differences between Member States, and outlines how Brexit supports

21 DW Drezner, The Power and Peril of International Regime Complexity’ cit.

22T Pratt, 'Deference and Hierarchy in International Regime Complexes’ (2018) International Organization 561.

23 S Donnelly, ‘Failing Outward: Power Politics, Regime Complexity, and Failing Forward under Deadlock’ cit.

24 Reuters, ‘UK Cautions EU against Financial “Self Harm” over Brexit' (28 May 2020) Reuters www.reuters.com.

25S Donnelly, ‘Post-Brexit Financial Services in the EU’ cit.

26 BJ Cohen, Currency Power: Understanding Monetary Rivalry (Princeton University Press 2015).

27 D Hodson, ‘EMU and Political Union Revisited: What we Learnt from the Euro’'s Second Decade’.
(2020) Journal of European Integration 295.
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greater harmonisation. Financial market regulation involves five related realms of private
law that vary in the philosophical/normative foundations of differing (and/or shared) ap-
proaches to law and regulation (what needs to be done and why); the material points of
agreement or conflict (how it needs to be done); and differentiation between euro area
members and others. It encompasses company law; securities law; accounting (financial
reporting) law; insurance law and banking law. The first three are inseparable for the
functioning of stock markets, but integrated to radically different degrees. Company law
regulates the rights and responsibilities of various company stakeholders, including in-
vestors, employees and others. In this Article, we focus on listed companies, i.e. those
listed on stock exchanges where shares can be bought and sold, given the central role of
shares to financial markets and their regulation. European company law strongly sup-
ports national legal diversity despite CJEU judgements striking down national restrictions
on company mobility and activity, based on the right of establishment.?® Meanwhile, ac-
counting (financial reporting) law,?° sets out the financial reporting conditions companies
must meet in order to offer their shares for sale on financial markets. In most EU coun-
tries, accounting law is synonymous with the country’s tax code, which has deeply na-
tional political roots. In order to provide uniformly legible financial reporting information
throughout the EU, a solution based on double reporting was reached in 2001 that holds
to this day, in which companies prepare reports for tax authorities and a second set for
financial markets. Securities law covers most financial market activity outside of banking
and insurance (considered to include stock markets, bond markets, commodities mar-
kets, derivative markets, investment funds, financial advice bureaus, credit rating agen-
cies and investment banking - legal instruments below). It regulates what kinds of finan-
cial assets and securities may be legally bought and sold, under what conditions, and how
various companies providing information services to financial market participants are re-
quired to act. Here, since the late 1980s, the EU has witnessed an explosion of legislation,
a remarkable growth of EU regulatory power, and an explicit drive to harmonise national
law and regulation. Insurance law, meanwhile, is specific to minimum solvency require-
ments of insurance companies,3° which build in considerable discretion for national in-
surance systems and associated law. Banking law meanwhile (legislation below), is rap-
idly changing from a national to a European responsibility, with high degrees of harmo-
nisation within the eurozone, and significant degrees of overlap with the other EU Mem-
ber States. The impact of Brexit on differentiated law and integration is the strongest

28 Case C-167/01 Inspire Art ECLI:EU:C:2003:512 and case C-438/05 The International Transport Workers’
Federation and The Finnish Seamen’s Union ECLI:EU:C:2007:772.

29 Specifically, Directive 2001/65/EC of the European Parliament and of the Council of 27 September 2001
amending Directives 78/660/EEC, 83/349/EEC and 86/635/EEC as regards the valuation rules for the annual
and consolidated accounts of certain types of companies as well as of banks and other financial institutions.

30 Specifically, Directive 2009/138/EC of the European Parliament and of the Council of 25 November
2009 on the taking-up and pursuit of the business of Insurance and Reinsurance (Solvency Il) (recast) (Text
with EEA relevance).
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where UK conflicts with the rest of the EU was also the strongest — in company and
banking law. In these areas, we should see less differentiated integration as a result. The
sections below outline each of these legal areas in turn.

TV.1. SECURITIES AND ASSETS LAW AND REGULATION

Securities law and regulation is heavily harmonised, thanks in part to the efforts of the
UK to promote financial markets within the Single Market rather than though banks.
Much of the legislation on the books deals with the provision of accurate information to
investors, including risks of investing (Prospectus Directive,3! Transparency Directive,32
Markets in Financial Instruments Directive);3 with ensuring a level playing field for inves-
tors (Insider Trading Directive,3* Market Abuse Directive),3> particularly investors across
national borders; ensuring quality infrastructure for payments systems and derivatives
operations (European Market Infrastructure Regulation: EMIR, covering over-the-coun-
ter-derivatives, central counterparties and trade repositories);3¢ standards for various fi-
nancial market participants (UCITS Directive for mutual investment funds,3” AIFM Di-
rective for Hedge Funds, 38 Credit Rating Agency Regulation)3® and with facilitating access
to national financial platforms through regulatory passports.“° When a company is regis-
tered by the relevant national competent authority as a financial market participant in
one Member State, it is permitted to act in other Member States on the basis of the orig-
inal authorisation, since national legislators and supervisors are working with the same
legal requirements. The idea is primarily to simplify access, since capital is not as central-
ised in one Member State as in the case of London for the UK (or previously for the EU).

31 Directive 2003/71 cit.

32 Directive 2004/109/EC of the European Parliament and of the Council of 15 December 2004 on the
harmonisation of transparency requirements in relation to information about issuers whose securities are
admitted to trading on a regulated market and amending Directive 2001/34/EC; revised Directive 2013/50 cit.

33 Directive 2002/92/EC of the European Parliament and of the Council of 9 December 2002 on insur-
ance mediation and Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014
on markets in financial instruments and amending Directive 2002/92/EC and Directive 2011/61/EU (recast)
Text with EEA relevance.

34 Directive 89/592 cit.

35 Directive 2003/6/EC of the European Parliament and of the Council of 28 January 2003 on insider
dealing and market manipulation (market abuse).

36 Regulation 648/2012 cit.

37 Directive 2009/65 cit.

38 Directive 2011/61 cit.

39 Regulation (EU) 462/2013 of the European Parliament and of the Council of 21 May 2013 amending
Regulation (EC) 1060/2009 on credit rating agencies Text with EEA relevance.

40 F Pennesi, ‘Equivalence in the Area of Financial Services: An Effective Instrument to Protect EU Fi-
nancial Stability in Global Capital Markets? (2021) CMLRev 39. Without the UK agreeing to abide by EU
financial market regulation, it chose to end passport access. See N Moloney, ‘Financial Services, the EU, and
Brexit: An Uncertain Future for the City?' (2016) German Law Journal 75.
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While one might expect the UK's departure to result in less EU emphasis on capital mar-
kets (as an alternative to banks as a means of financing the economy), this does not ap-
pear to be the case.*! There has been no rollback of the EU's program of Capital Markets
Union, although the pandemic has diverted attention temporarily elsewhere, and stalled
initiatives. However, the Commission has pushed through with a programme to expand
capital markets to include digital finance. The Digital Finance Strategy seeks to promote
the use of fintech that offers payment, loan and other combined financial services while
ensuring consumer protection and financial stability.4?

One main reason for the continuity is that there remains general consensus in the
EU that financial markets are needed to finance the European economy, given the limited
capacity of governments to borrow and spend compared to the massive capital costs of
rejuvenating the Single Market, covering greening, digitalisation and general economic
competitiveness and development.*3 This is even so in light of collectively increased will-
ingness to borrow and invest in the wake of Covid. In this light, ending Capital Market
Union (CMU) would most likely be seen to be a greater act of economic self-harm than
the departure of the UK's financial market access to the EU itself. While EU Member States
still have a relatively high degree of reliance on banks to fund their economies, there is
realisation that financial markets provide a valuable addition to the banking landscape,
above all in the provision of capital to riskier company strategies. This is not only for stock
and bond markets, but for all of the additional financial instruments and services that
support this investment.

Indeed, the EU has understood a need to increase financial services on the continent,
and to look for alternatives to indispensable services provided from the UK where these
could not be built up in time. The first of these impulses is reflected in actions to ramp up
the provision of financial services on the European continent. Since the Brexit referendum
in 2016, the Paris-based platform Euronext has acquired as many financial services compa-
nies from the EEA (at least one prominent acquisition is in Norway) as possible to ensure
that their capacity is as high as possible. Paris has accordingly been the highest growth
financial centre in Europe, with ambitions to become the most comprehensive through its
links to other centres. Amsterdam in particular is now the centre of stock, bond and fund
trading, but is affiliated with Euronext. Euronext is not alone, however. Its rival to be Lon-
don’'s successor in the EU continues to be Frankfurt's Deutsche Borse, which started with
much of its own internal capacity, and continues to build on that through its own efforts.4*
Both centres contain not only the markets most of us see, but also the backdrop of invest-

4T WG Ringe, The Politics of Capital Markets Union: From Brexit to Eurozone’ in F Allen and others,
(eds), Capital Markets Union and Beyond (MIT Press 2019) 341.

42 European Commission, Digital Finance Package ec.europa.eu; RP Buckley and others, ‘The Road to
RegTech: The (Astonishing) Example of the European Union’ (2020) Journal of Banking Regulation 26.

43 See European Commission, Recovery Plan for Europe ec.europa.eu.

44 S Donnelly, ‘Post-Brexit Financial Services in the EU' cit.
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ment banks, derivatives trading, repositories and data management systems that consti-
tutes much of the plumbing of a modern financial system. There is little if any tension be-
tween countries over the importance of such developments, or over regulatory content.,
although the UK is determined to keep its status as a world-leading financial centre. All of
this means that Brexit keeps up the pressure to keep capital markets union alive, and that
there is no differentiation to be seen or expected.

Despite this progress in generating own alternatives, the EU still lacks certain critical
financial services, which raises the question of whether the UK might not still exert a
structural influence over EU financial market policy. The most important of these are cen-
tral counterparty services, which ensure that payments are fulfilled in financial markets
even if one of the parties goes bankrupt.*® This is particularly important for the interest
rate and currency exchange swaps used by businesses in great quantity. While the ECB
would like these services delivered from within the EU, where it can supervise compliance
with rules and resource requirements, the Commission has found it difficult to pull Euro-
pean companies away from London and the control that UK authorities have over the
process. Commission attempts to break this stranglehold by allowing companies to use
counterparty services in the United States (giving it choice in an environment of regime
complexity) have done nothing to change this. Overall then, differentiated law inside the
EU is low, while regime complexity with the UK remains significant.4®

1V.2. BANKING LAW AND REGULATION

Banking Union (since 2012) is the area in which integration is the most differentiated in
membership.#’ It is also an area that has seen remarkable harmonisation, particularly in
the setting and supervision of capital adequacy standards. The most recent Banking Pack-
age of 2019, for example, contained harmonisation of how much money to keep on hand,
what debt instruments, which do not normally count as cash, could be converted into
shares in the event of an insolvency,*® building on prior commitments in the Bank Recovery

45 S Van Kerckhoven and | Odermatt, ‘Euro Clearing after Brexit: Shifting Locations and Oversight’
(2020) Journal of Financial Regulation and Compliance 187.

46 S Donnelly, ‘Post-Brexit Financial Services in the EU' cit.

47 For the development of Banking Union, see R Goyal and others, ‘A Banking Union for the Euro Area’
(12 February 2013) International Monetary Fund www.imf.org; D Howarth and L Quaglia, The Political Econ-
omy of European Banking Union (Oxford University Press 2016); S Donnelly, Power Politics, Banking Union and
EMU: Adjusting Europe to Germany (Routledge 2018).

48 Regulation (EU) 2019/876 of the European Parliament and of the Council of 20 May 2019 amending
Regulation (EU) 575/2013 as regards the leverage ratio, the net stable funding ratio, requirements for won
funds and eligible liabilities, counterparty credit risk, market risk, exposures to central counterparties, ex-
posures to collective investment undertakings, large exposures, reporting and disclosure requirements,
and Regulation (EU) 648/2012 (Text with EEA relevance).
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and Resolution Directive® to bail-in creditors and shareholders in the event of an insol-
vency. Although EU law regulating banks applies to all banks in the EEA in principle, there
are additional features for members of the Eurozone, which are considered to have a spe-
cial responsibility to one another as a result of sharing a single currency. Bankruptcies in
individual Member States put governments under pressure to provide state aid to banks.
To the extent that financial markets fear that the government cannot repay what they bor-
row, those Member States can effectively go bankrupt, causing a collapse of confidence in
the euro for all Member States. The primary focus of Banking Union has therefore been
financial stability—ensuring that financial services continue to be available to individuals
and companies throughout the Union. It has a preventative arm and a corrective arm. A
third arm, based on insurance, remains national, despite an urgent need for it.>® The Com-
mission’s proposals for a European Deposit Insurance Scheme faltered due to German and
Dutch opposition to what they saw as fiscal transfers from their own banks to banks in
southern Europe, and their ever-growing list of demands for bank regulation harmonisa-
tion before talks on deposit insurance could resume.

The preventative arm is the Single Supervisory Mechanism.>' The European Central
Bank is the direct bank supervisor for all European Systemically-Important Banks (E-SIBs),
about 120 of the largest banks in the EU, covering the largest three banks in each Member
State of the Eurozone, plus any banks holding assets over specific thresholds. Non-Euro-
zone Member States are supervised by their own national competent authorities, often
central banks, but sometimes specialised bank regulators alongside central banks. All of
these agents are responsible for applying EU legislation on minimum capital require-
ments (having enough capital on hand, calibrated to the kinds of claims that can be made
on the bank known as the Capital Requirements Directive),>? risk management (every-
thing from know-your-customer forms of reducing the risk of lending to borrowers that

49 Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014 establishing a
framework for the recovery and resolution of credit institutions and investment firms and amending Coun-
cil Directive 82/891/EEC, and Directives 2001/24/EC, 2002/47/EC, 2004/25/EC, 2005/56/EC, 2007/36/EC,
2011/35/EU, 2012/30/EU and 2013/36/EU, and Regulations (EU) 1093/2010 and (EU) 648/2012, of the Euro-
pean Parliament and of the Council Text with EEA relevance.

0| Quaglia, The Politics of an “Incomplete” Banking Union and its “Asymmetric” Effects’ (2019) Journal
of European Integration 955.

51 Regulation (EU) 1024/2013 of the Council of 15 October 2013 conferring specific tasks on the Euro-
pean Central Bank concerning policies relating to the prudential supervision of credit institutions; Regula-
tion (EU) 468/2014 of the European Central Bank of 16 April 2014 establishing the framework for coopera-
tion within the Single Supervisory Mechanism between the European Central Bank and national competent
authorities and with national designated authorities (SSM Framework Regulation) (ECB/2014/17).

52 Directive (EU) 2019/878 of the European Parliament and of the Council of 20 May 2019 amending
Directive 2013/36/EU as regards exempted entities, financial holding companies, mixed financial holding
companies, remuneration, supervisory measures and powers and capital conservation measures (Text
with EEA relevance).
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does not get repaid, to advanced forms of financial engineering) and corporate govern-
ance (ensuring proper procedures, and ensuring that political demands on banks do not
undermine the bank’s obligations to pay attention to the first two issues).

Overall, preventative bank regulations have exploded in number since the onset of
the Eurozone crisis, primarily by specifying how banks hold capital and what provisions
have to be made for the risk of default on different assets. These rules apply to banks in
all Member States, whether or not they are within the eurozone. What has changed in
terms of differentiation is that some national central banks and bank supervisors have
been reluctant to apply standards stringently due to the belief that national banks should
not really be allowed to fail, even if they are not performing well or applying EU law with
due diligence, while the ECB has proven to be stricter in its application of EU law. This
indeed creates differentiated application of the law, though not differentiated law itself
in a critical area of economic life in the EU. It also creates different mechanisms for output
and exceptional intervention based on (non) eurozone-member status. While national
supervisors of the Eurozone have seats at the table of the single supervisor, others must
suffice with more informal linkages they have with the ECB as outsiders to the single cur-
rency. But this loose relationship is asymmetrical. The ECB retains the right to step in and
take over supervision of any bank in the Union, regardless of size. The same is true (but
only in principle) of the Single Resolution Mechanism (SRM, below).

It is notable that Banking Union generated enormous negative reactions from the UK
Government, and that the latter successfully negotiated throughout the related bank leg-
islation that the ECB would in no way interfere on the Bank of England'’s turf, and that the
UK Government reserved the right to set its own standards, as long as they did not un-
dercut what the EU was doing. The primary concern on the British side was to do anything
necessary to instil global confidence in City, which sometimes meant being harder on
banks in supervision and prevention than the EU was politically willing to go.>?

The corrective arm of Banking Union, the Single Resolution Mechanism, deals with bank
resolution, which is what happens to a bank that is bankrupt and can no longer remain in
business. Banks can be closed, but more frequently they are dismantled to ensure that
households and businesses retain their usual bank accounts and other financial services,
and that arrangements can be made to decide what the bankruptcy means for other insti-
tutions that have investments with the bank. Rarely will they lose everything, but a resolu-
tion authority decides how much is lost, or how much money is demanded in the process.
Resolution is designed to prevent a domino effect of financial collapses, and typically draws
on deposit insurance. In the case of Banking Union, a special, limited resolution fund, the
Single Resolution Fund (SRF), was established for this purpose.>*

53 D Hodson, ‘EMU and Political Union Revisited: What we Learnt from the Euro’s Second Decade’ cit.
>4 Regulation (EU) 806/2014 of the European Parliament and of the Council of 15 July 2014 establishing
uniform rules and a uniform procedure for the resolution of credit institutions and certain investment firms
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The SRM has a Single Resolution Board (SRB) at its heart,> which is responsible for
the resolution of any bank that is under the supervision of the ECB and the Single Super-
visory Mechanism. In practice, it oversees and approves whatever response national res-
olution authorities prepare in response to bankruptcy, including any potential use of the
SRF.>¢ The idea is to ensure that terminally ill banks are actually dealt with rather than
becoming zombie banks. But unlike a normal resolution authority, it cannot unilaterally
take action itself. It may only recommend to the European Commission, and Commission
approval remains subject to blockage by the Council. The latter is particularly important
in any use of the SRF, given that the agreement regulating its use and disbursement pro-
vides that funds can only be released by intergovernmental agreement.>” In principle, the
SRB is set up in such a way that it can mitigate differentiated integration by being able to
ensure that national authorities apply resolution law in a consistent way inside and out-
side the eurozone, and between banks of different sizes. But it has shown in a number
of recent cases, particularly in the cases of local alternative banks Veneto and Vicenza in
Italy, that it lacks the political will to apply the law consistently.>8

Finally, Banking Union lacks a deposit insurance scheme that could be used for bank-
ruptcies, making the system lopsided, but at least keeping differentiated integrated to a
minimum. This has everything to do with German and Dutch opposition to any single
fund that would constitute financial transfers between national banking systems.>° This
situation, given the strong financial interdependencies in play, means that the EU remains
highly financial unstable under stress.

1V.3. FINANCIAL REPORTING LAW AND REGULATION

Accounting law and regulation in the EU is based on the International Accounting Stand-
ards (IAS) Directive 2001, which both harmonises EU law and leaves national discretions
intact. Importantly, however, it is embedded in regime complexity, using rules estab-
lished outside the EU, with significant UK involvement. Public companies (those listed on

in the framework of a Single Resolution Mechanism and a Single Resolution Fund and amending Regulation
(EVU) 1093/2010.

55 Ibid.

%6 Ibid.

57 A Kern, ‘European Banking Union: A Legal and Institutional Analysis of the Single Supervisory Mech-
anism and the Single Resolution Mechanism’ (2015) ELR 154.

%8 S Donnelly and IG Asimakopoulos, ‘Bending and Breaking the Single Resolution Mechanism: The Case
of Italy’ (2019) JComMarSt 856; D Howarth and | G Asimakopoulos, ‘Stillborn Banking Union: Explaining Inef-
fective European Union Bank Resolution Rules’ (2021) JComMarSt 264; PD Culpepper and T Tesche, ‘Death in
Veneto? European Banking Union and the Structural Power of Large Banks' (2021) Journal of Economic Policy
Reform 134; D Howarth and L Quaglia, ‘The Difficult Construction of a European Deposit Insurance Scheme: A
Step too far in Banking Union?' (2018) Journal of Economic Policy Reform 190; S Donnelly and G Pometto,
‘Banking nationalism and resolution in Italy and Spain’ (2022) Government and Opposition (forthcoming).

59 S Donnelly, ‘Advocacy Coalitions and the Lack of Deposit Insurance in Banking Union’ (2017) Journal
of Economic Policy Reform 210.
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stock exchanges) in the EU are obligated to file their consolidated financial reports in
accordance with these standards, now known as International Financial Reporting Stand-
ards (IFRS). Subsidiaries of holding companies are not affected and continue to report by
national standards. The purpose is to guarantee that companies provide essential infor-
mation on the finances of the company that investors can easily compare throughout the
Single Market, regardless of traditional reports based on national tax codes, which vary
significantly. National tax codes are still not subject to harmonisation or even approxima-
tion within the EU, with the exception of the minimum tax agreement reached between
the EU and the US in fall of 2021.

These national tax differences have significant impacts on private companies, and
owe their stickiness to differences in legal philosophy reflected in company law. They can
force or allow companies to present radically different pictures of their financial strength,
which in turn make them more attractive or less so to shareholder investors. This also
affects their ability to hold and invest profits in future productivity. For example, UK re-
porting standards allow companies to amplify their reported profits and maximise divi-
dends to shareholders, often at the expense of their ability to invest in the company,
while German reporting standards allow companies to set aside profits rather than re-
porting it as cash to be paid out to shareholders, so that it can be invested in the com-
pany’s long-term profitability.®® Overall, the UK's departure increases practical harmoni-
sation. While the IAS Directive is designed to ensure that company reports are readily
comparable and promote cross-border investment, the exit of the UK from the EU re-
duces the emphasis on profit maximisation in practice.

The standards themselves are set outside the EU, by the International Accounting
Standards Board, which is a private, global association. It has members from different
regions of the world, with the Americas most heavily represented, followed by Asia, and
then Europe, with one UK and one French member, plus a German Chair as of July 2021.
IFRS do not impose direct legal obligations for the EU and its Member States; rather the
EU must adopt each standard through the comitology procedure established in the di-
rective. This ensures that IFRS remains a useful tool, but that the EU must explicitly agree
to standards as they are developed, which shields the EU from unintended effects of ex-
ploiting regime complexity. This capacity and relative autonomy for Europe was one of
the main reasons for choosing the International Accounting Standard Board (IASB)'s
standards over U.S. standards (Generally Accepted Accounting Practices, or U.S. GAAP),
which are solely the responsibility and product of the American political system.®'

Since 2009, the Board is supported by the (private) IFRS Foundation, and subject to
oversight by two boards of stakeholders to ensure some degree of public insight into the

60'S Donnelly, ‘Public Interest Politics, Corporate Governance and Company Regulation in Germany
and Britain’ (2000) German Politics 171.

61 S Donnelly, ‘Financial Stability Board (FSB), Bank for International Settlements (BIS) and Financial
Market Regulation Bodies’ cit.
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governance of the body and the appropriateness of its decisions: the Public Interest Over-
sight Board (PIOB) and the Monitoring Board. Two of the PIOB’'s members are nominated
by the European Commission, with others nominated by the World Bank and three other
International Standard-Setting Bodies.®? The Commission is also present on the Monitor-
ing Board alongside representatives from Japan, the U.S. and International Organization
of Securities Exchange Commission (IOSCO). Its standards are principles-based and soft
law in nature, allowing for national legal diversity. Standards are accordingly subject to
application by accountants in differing national jurisdictions with some degree of discre-
tion and therefore of national difference.® But the standards themselves provide con-
siderable direction on what companies may and may not do. Accordingly, the EU has
pushed the Board repeatedly to take European concerns into account more heavily, and
the IASB has found itself trying to walk a tightrope in between American (U.S. GAAP) and
UK standards on the one hand, and other European expectations particularly.5* The main
issue remains financial reporting, whereby American and UK standards push companies
to pay out profits to shareholders more extensively than in Europe, but European legis-
lators seem set to demand more financial transparency in areas of Environmental, Social
and Governance (ESG) standards for European companies.® This is above all visible in
the introduction of the Taxonomy Regulation,® which pressures companies to outline
their ESG policies and performance. Under economic strain, these differences are likely
to increase as the UK seeks to ensure the viability of its own financial system.®’

This is an area of likely future tension between the EU and the UK as differentiated
integration is impossible, and regime complexity may impact negatively on generally ac-
cepted accounting practices in the EU. The Commission may choose to restrict regime
complexity by withholding a decision of regulatory equivalency until certain conditions
are met regarding how financial reports are made.®® Given the UK's current trajectory of
doubling down on its own investor-focused model of economic entrepreneurship, it

62 The three bodies responsible for micro prudential supervision: Basel Committee on Banking Super-
vision, the International Association of Insurance Supervisors; and the International Organization of Secu-
rities Exchange Commissions (I0SCO).

63 A Schaub, The Use of International Accounting Standards in the European Union’ (2005) Northwest-
ern Journal of International Law & Business 609.

64 P Leblond, ‘EU, US and International Accounting Standards: A Delicate Balancing Act in Governing
Global Finance’ (2011) Journal of European Public Policy 443.

65 D Schoenmaker, ‘Sustainable Investing: How to Do it’ (2018) Bruegel Policy Contribution.

66 CV Gortsos, ‘The Taxonomy Regulation: More Important than Just as an Element of the Capital Mar-
kets Union’ in D Busch, G Ferrarini and S Grunewald (eds), Sustainable Finance in Europe: Corporate Govern-
ance, Financial Stability and Financial Markets (Palgrave Macmillan 2021) 351.

67 H Kassim and others, ‘Preferences, Preference Formation and Position Taking in a Eurozone out:
Lessons from the United Kingdom' (2020) Political Studies Review 525.

68 p Bockli and others, The Consequences of Brexit for Companies and Company Law’ (University of
Cambridge Faculty of Law Research Paper 22-2017) 15.
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seems more and more likely that there is even room to codify accounting standards that
require more robust social and environmental components than is the case in the UK.

1V.4. COMPANY LAW AND REGULATION

Company law and regulation in the EU is heavily based on divergent national norms and
laws regarding the conditions for registered companies to operate, requiring differenti-
ated law. EU company law is based in part on the Treaty right of establishment through-
out the European Union, allowing free movement of capital as interpreted by the CJEU in
a series of rulings in the 1990s and early 2000s, which requires no differentiation.®® For
the half of the EU Member States that accept company registrations on the basis of mu-
tual recognition of home country regulations and control, this poses no difficulty.

However, for the other half of EU countries that insist on incoming companies respect-
ing national company law requirements, the right of establishment is entangled with social
rights and responsibilities in particular, as well as company responsibilities to a wider set of
stakeholders. At the EU level, the European Companies Statute [2001], the European Em-
ployees Participation Directive [2001]7° and the Takeover Directive [2004]7" established dif-
ferentiated law within an EU framework as a lasting feature. The Participation Directive en-
sured that if a company without employee participation in management (board member-
ship) or policy-making (works councils) took over another that did, it would not be able to
get rid of them. The Takeover Directive struck a balance between the general right of com-
panies to take over other companies, and the ability of target companies to fend off takeo-
ver bids to protect national ownership.”? At stake for these countries, and for the EU's com-
pany law framework as a whole is whether companies have social obligations that cannot
be undercut through regulatory arbitrage. The Company Law Directives effectively settled
this dispute for the first time at the cost of greatly differentiated law, in which company
discretion following national company and labour law remained high.

Instead of supporting a single company law standard, the UK and Germany pushed
a different kind of European Company Statute (ECS) that effectively entrenched their na-
tional legal differences in perpetuity and pushed back the advances of the CJEU into what
was conceived of as national prerogative. The ECS as adopted provided for companies to
incorporate as a European company, or SE, which would allow it to operate throughout
the Single Market on one legal and regulatory basis, but bowing to real seat theory and
national law in the process. A company would only be allowed to incorporate as an SE in

69'S Donnelly, The Regimes of European Integration: Constructing Governance of the Single Market cit.

70 Directive 2001/86/EC of the Council of 8 October 2001 supplementing the Statute for a European
company with regard to the involvement of employees.

71 Directive 2004/55/EC of the Commission of 20 April 2004 amending Council Directive 66/401/EEC
on the marketing of fodder plant seed.

72S Donnelly, The Regimes of European Integration: Constructing Governance of the Single Market cit.
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ways that mirrored national law where it was incorporated, and it had to be incorporated
where its factual headquarters were located.

This meant that companies were locked into a differentiated legal landscape and
could not shop around for their preferred legal structure. Furthermore, the ECS was ac-
companied by two other pieces of legislation that further entrenched national control of
two areas, even as SEs grew and developed in a more transnational fashion. The Euro-
pean Employee Participation Regulation mandated that an SE could only dispense with
worker participation rights under very high thresholds: 75 per cent of the workforce
would have to approve such a removal of their rights; and the company would have to
have shifted its centre of gravity so that it could reasonably be considered a company
based on company law where employee participation was not the norm. This clearly cre-
ated a ratchet effect in which the German model was expected to spread elsewhere, but
the UK model was difficult to adopt. The Takeover Directive, meanwhile, reduced the use
of poison pills and golden shares by creating a 75 percent threshold to approve a takeo-
ver. A bidding company that could purchase that threshold had a legal right to buy the
company outright regardless of other regulatory restrictions. The use of poison pills re-
mains legal, however. The Takeover Directive also ensured that the bidding company
could no dismantle employee participation after purchasing a company. This would be
regulated by the Employee Participation Regulation. The Takeover Directive's threshold
rule constituted a concession to well-capitalised British firms (able to raise cash on the
London Stock Exchange) was the primary incentive for the UK to agree the deal, and to
put further threats of company law adversely affecting UK law at bay.

Brexit provides an opportunity to reduce this differentiation substantially, though not
entirely. Materially, Commission proposals to create the Company Law Directives prior to
2000 faltered on conflict between UK company law which gave unquestioned priority to
shareholder rights, and German company law, which insists on stakeholder (social, envi-
ronmental, community and institutional investor) rights entrenched in corporate institu-
tions (supervisory boards and works councils), and legal rights of company directors to
reinvest profits into future employment, productivity, environmental protection and
community quality of life rather than quarterly shareholder dividends.”® Germany’s reg-
ulations were not the same as in other Member States, but continental company law was
generally less focused solely on shareholder rights. Similarly, provisions for golden
shares, through which states can veto company decisions in the (national) public interest,
anti-takeover measures (such as the Volkswagen law that prevents any shareholder from
exercising more than 20 per cent of votes) and employee rights protection in a company
shutdown, merger or takeover are found throughout the remainder of EU Member

73 S Donnelly, ‘Public Interest Politics, Corporate Governance and Company Regulation in Germany and
Britain’ cit.; S Donnelly, The Regimes of European Integration: Constructing Governance of the Single Market cit.
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States. Without the need to accommodate the UK's rejection of restrictions on share-
holder rights to profits, opportunities to pursue more harmonised company law stand-
ards with higher social imperatives present themselves.”* However, this would have to
tackle different corporate protection mechanisms beyond that found in Germany, partic-
ularly golden shares, in which the state retains veto rights in privatised companies. Such
practices are found in France and Sweden.

Overall, the UK's departure from the EU provides the room to streamline and approx-
imate company law for the single market, with a view to increasing social, environmental
and community priorities for company directors, even where this is not a high priority at
the current moment. However, as Europe emerges from the pandemic and returns at-
tention to the Capital Markets Union, and incorporates concerns for Environmental, So-
cial and Governance standards in EU companies and financial reporting standards, it
should prove possible to agree on a more robust framework for how companies are reg-
ulated in the single market, to address how shareholder and stakeholder interests are
balanced. Overall this means that the EU as a whole has more power over markets than
it did during the UK's membership, given decreasing need for differentiation, and may
address regulatory issues with a common approach.

IV.5. INSURANCE LAW AND REGULATION

Like company and accounting law, European insurance law retains a strong national com-
ponent. Legislation with hard legal obligations is primarily limited to the Solvency | and Il
Directives,”> which require insurance companies and supervisors to invest their income in
areas that are safe within reasonable expectations, and to have enough cash reserves to
meet their financial obligations. Additionally, EU law covers fair treatment to potential buy-
ers. These in turn are based on international principles generated by the International As-
sociation of Insurance Supervisors (IAIS), whose output can be categorised as soft law,
providing for considerable divergence between countries. The discretion provided at both
levels creates space for the long-term contracts typical of insurance to be shaped by the
dictates of national law. The departure of the UK from the EU reduces the gaps between
national insurance laws in material ways. For example, British life insurance companies,

74 S Sabato, B Vanhercke, and AC Guio, ‘A “Social Imbalances Procedure” for the EU: Towards Opera-
tionalisation’ ETUI Working Paper 09-2022) 33; A Crespy, The European Social Question. Tackling Key Contro-
versis (Agenda Publishing 2022); M Koutsia, ‘Exit Britain Enter the Stakeholders: Could Brexit End the Cul-
tural Wars within the European Union Company Law and Give Birth to a Truly “European Company”?' (2019)
European Business Law Review 881.

7> Second Council Directive 88/357/EEC of 22 June 1988 on the coordination of laws, regulations and
administrative provisions relating to direct insurance other than life assurance and laying down provisions
to facilitate the effective exercise of freedom to provide services and amending Directive 73/239/EEC and
Directive 2009/138 cit., updated as Directive 2013/58/EU of the European Parliament and of the Council of
11 December 2013 amending Directive 2009/138/EC (Solvency Il) as regards the date for its transposition
and the date of its application, and the date of repeal of certain Directives (Solvency I).
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which offer products that compete with private pension investments, were able to invest
more heavily in higher-return but higher-risk products than many of their competitors.

V. CONCLUSIONS

Brexit both complicates and simplifies prospects for financial market regulation in the
EU. The UK is determined to forge its own path on financial market regulation as it seeks
to retain its status as a prime global financial centre, even after losing some business to
the EU. At the time of writing, this intent had not generated any notable divergence with
the EU, but the intent to do so was clear. This means that the UK's central role in shaping
EU financial market regulation, particularly in capital markets, retains some afterglow of
its membership period, but that with time discrepancies will grow. The lack of an institu-
tionalised agreement between the EU and the UK on financial services will mean that this
divergence is unmanaged. The consequences for the EU are either for the Commission
to negotiate some sort of regime complexity in which UK businesses continue to perform
certain financial services for EU companies, but under certain conditions (as it currently
does with the United States), to abdicate any ambition for negotiating these rules and
accept whatever the UK government and the City of London generate, or to push harder
to exclude UK financial services, even if they are legally equivalent.

Within the EU, Brexit provides opportunity for a more coherent legal and supervisory
framework. The UK as a Member State contributed heavily to differentiated law, particu-
larly in company law, where its preferences and rules were highly valued and very differ-
ent from the rest of the EU. Differences in accounting law and practice, and banking law
were also bridged with great national discretion in the details of EU directives. The re-
maining EU Member States now have the chance to upgrade these areas and reduce the
use of differentiated law after the UK's departure, and in banking already have begun the
process. In particular, the EU's interest in upgrading environmental, social and govern-
ance standards in company and financial law indicates the potential for less use of differ-
entiated law, and little opportunity for an arrangement in which the UK would have guar-
anteed access through regime complexity. Policy and regulations are diverging, and
therefore regulatory equivalence cannot be assumed.

At the same time, the EU appears to have retained the very strong harmonisation
fostered by the UK while it was still a member. The UK was the overall driver of securities
law and harmonisation through the Capital Markets Union program. This saw the EU de-
velop greater acceptance of financial markets, of level playing fields and open access for
financial services. This is visible as well in the EU’s Digital Finance Strategy, which seeks
to promote the use of fintech in the single market with EU-specific protections in the
areas of consumer protection and prudential regulation. The EU’s future work should see
it revisit company law to entrench European rules for good corporate governance and
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reporting that reflect its greater emphasis on legal standards over self-regulation, to en-
sure better level playing fields, and its desire to improve the attractiveness of European
companies to investors on EU stock exchanges through more standardised information.

The remaining field of differentiated integration in the EU therefore remains between
the Member States of the eurozone. But note, non-members are still tied into the rule
structures of Banking Union through the single rulebook, and the coordination of the
European Banking Authority. This differentiated integration still provides non-eurozone
countries with voice in the rule-making process, as well as national supervision within
these parameters.
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I. INTRODUCTION

The Brexit vote in the United Kingdom (UK) on 23 June 2016 was more about sovereignty
than it was about appropriate formats for European security and defence collaboration,
but this policy area was nonetheless implicated in the UK's decision to withdraw from the
European Union (EU). Observers suggested initially that Brexit might bring about a more
differentiated relationship, with the UK participating in various policy areas as a non-
member, including in security and defence - an area where both sides were keen for a
deal to be agreed. And yet these proposals gradually became victim of the twists and
turns of the Brexit negotiations, with Theresa May's vision of a bespoke security
partnership receiving lukewarm support in Brussels owing to its “cakeism”, and with Boris
Johnson's subsequent decision to take security and defence off the table entirely prior to
the negotiations on the Trade and Cooperation Agreement (TCA). The result was a “no
deal” scenario in security and defence which persists to this day, with both sides falling
back on informal relationships and non-EU institutionalized ties between the UK and the
EU member states. Even Russia’s invasion of Ukraine on 24 February 2022 has seemingly
done nothing to alter this status quo, in spite of its having acted as a critical juncture in
the European security landscape and having brought about profound changes of the
security policies of several European states.

The purpose of this Article is to ask why proposals for a differentiated outcome failed
in the case of Brexit, and what this can tell us about the politics of differentiated
(dis)integration. We know from the literature that political expediency and underlying
efficiencies can motivate differentiation, and that the Brexit vote itself raised expectations
of new forms of differentiation.” With both sides keen to reach an agreement and with a
clear strategic rationale to keep the UK involved in EU security and defence initiatives, it is
somewhat surprising that both sides failed to engage in talks on the issue. Understanding
why this was can help us understand how the politics of differentiation work in a context
of withdrawal. Drawing on a range of policy documents as well as interviews conducted in
London and Brussels during 2021-22, we show how the prospect of mutually beneficial
security cooperation became embroiled in the broader politics of the Brexit negotiations,
as the EU became more sensitive to the creation of damaging precedents and as the idea
of a security agreement came to be seen as part of Theresa May's broader (and highly
problematic) notion of cherry-picking aspects of EU membership. In this way, the distinct
dynamics in security and defence that might have motivated an agreement based on
mutually beneficial differentiation were subordinated to the politics of withdrawal.

' F Schimmelfennig, ‘Brexit: Differentiated Disintegration in the European Union’, (2018) Journal of
European Public Policy 1154.
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IT. POST-BREXIT SECURITY AND DEFENCE COOPERATION AS DIFFERENTIATED
DISINTEGRATION

While the concept of differentiation in European integration has its origins in the
Tindemans Report of the mid-1970s,? it was not until the 1990s and the emergence of
the politically salient opt-outs that research on this aspect of integration blossomed.
Since the Maastricht Treaty, much has been written of the various forms of differentiation
in the European Union 3 with a precipitous increase in the scholarship also following the
2016 Brexit vote in the United Kingdom.# Recent years have also witnessed a new focus
within EU foreign, security and defence policy on differentiation, largely in response to
the post-Brexit developments in this field, many of which - like Permanent Structured
Cooperation (PESCO) - contain highly differentiated elements.> Research on
differentiation has focused on two broad areas. One is mapping out the diverse forms
through which difference is embedded in European integration, a task which has
produced numerous valuable typologies of differentiation, with distinctions between
vertical/horizontal,® external/internal,” positive/negative,® and integrative/disintegrative®
forms now part of the common parlance. Beyond these typologies, scholars have sought
to understand the sources of differentiation, highlighting a variety of rationales for
introducing difference. These include political rationales, like the ability to overcome

2B Leruth, S Ganzle and ] Trondal, ‘Introduction’ in B Leruth, S Ganzle and ] Trondal (eds) The Routledge
Handbook of Differentiation in the European Union (Routledge 2022) 4.

3 R Adler-Nissen, Opting Out of the European Union: Diplomacy, Sovereignty and European Integration.
(Cambridge University Press 2014); JE de Neve, ‘The European Onion? How Differentiated Integration is
Reshaping the EU' (2007) Journal of European Integration 503; F Schimmelfennig, D Leuffen and B
Rittberger, ‘The European Union as a System of Differentiated Integration: Interdependence, Politicisation
and Differentiation’ (2015) Journal of European Public Policy 764; ACG Stubb, ‘A Categorization of
Differentiated Integration’ (1996) JComMarSt 283.

4P Cardwell, The End of Exceptionalism and a Strengthening of Coherence? Law and Legal Integration in
the EU Post-Brexit' (2019) JComMarSt 1407; B Leruth, S Ganzle and ) Trondal, ‘Differentiated Integration and
Disintegration in the EU after Brexit: Risks versus Opportunities’ (2019) JComMarSt 1383; B Martill, ‘Unity over
Diversity? The Politics of Differentiated Integration after Brexit' (2021) Journal of European Integration 973; B
De Witte, ‘An Undivided Union? Differentiated Integration in Post-Brexit Times' (2018) CMLRev 227.

5 S Blockmans, ‘Differentiation in CFSP' (2013) Studia Diplomatica 53; C Hoeffler, ‘Differentiated
Integration in CSDP Through Defence Market Integration’ (2019) European Review of International Studies
43; | Howorth, ‘Differentiation in Security and Defence Policy’ (2019) Comparative European Politics 261; B
Martill and M Sus, ‘Growing apart Together? Brexit and the Dynamics of Differentiated Disintegration in
Security and Defence’ in B Leruth, S Ganzle and ] Trondal (eds) The Routledge Handbook of Differentiation in
the European Union cit. 696; @ Svendsen, ‘Brexit and the Future of EU Defence: A Practice Approach to
Differentiated Defence Integration’ (2019) Journal of European Integration 993.

6 F Schimmelfennig, D Leuffen and B Rittberger, ‘The European Union as a System of Differentiated
Integration: Interdependence, Politicisation and Differentiation’ cit. 765.

7S Lavenex, The External Face of Differentiated Integration: Third Country Participation in EU Sectoral
Bodies' (2015) Journal of European Public Policy 836, 839.

8] Howorth, ‘Differentiation in Security and Defence Policy’ cit. 261.

9 F Schimmelfennig, ‘Brexit: Differentiated Disintegration in the European Union’ cit. 1156.
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blocking coalitions'® and the creation of pressure for laggards to “catch-up”,'" as well as
more efficiency-based rationales, including the avoidance of “straitjacketing” common
rules,’? the establishment of functional divisions-of-labour,'3 and the ability to transform
the EU’s external environment by co-opting external actors into Union policies.™

The Brexit vote on 23 June 2016, in which 52 per cent of UK citizens voted to leave
the EU, represented a rather unique case in the politics of European (dis)integration.
Never before, except in the highly distinct cases of Algeria and Greenland, had a member
state sought to leave the EU, and especially not one with the strategic and economic clout
of the UK. And yet questions of differentiation remained at the forefront of debates over
Brexit.’> The UK had held the most opt-outs, and Cameron had sought further special
treatment in the 2015-16 renegotiation, raising questions about whether exceptionalism
was here the problem behind Brexit, or whether it was a potential solution to the
difficulties it raised.'® Commensurate with the shock of the referendum vote, proposals
for renewing the European project proliferated following the referendum, many of which
- including some of the options presented by Commission President Juncker himself -
raised the prospect of a more differentiated Union."”” Moreover, while the May
government rejected existing forms of differentiation, elements of differentiation
gradually crept into the UK's asks in the Brexit negotiations, including sectoral access to
the Single Market and British participation in EU policies and programmes.'® Indeed, such
was the extent to which Brexit re-ignited discussion on differentiation that scholars
began to speak of withdrawal a potential case of differentiated disintegration."®

Nowhere were the differentiated aspects of the future UK-EU relationship more
evident than in the field of security and defence, where the May government proposed a
deep and comprehensive partnership with Brussels to mitigate concern of a security gap

0 R Adler-Nissen, ‘Behind the Scenes of Differentiated Integration: Circumventing National Opt-Outs
in Justice and Home Affairs’ (2009) Journal of European Public Policy 62.

T Chopin and C Lequesne, ‘Differentiation as a Double-Edged Sword: Member States’ Practices and
Brexit' (2016) International Affairs 531, 534.

12 CJ Bickerton, ‘The Limits of Differentiation: Capitalist Diversity and Labour Mobility as Drivers of
Brexit' (2019) Comparative European Politics 231.

3'S Blockmans and DM Crosson, ‘PESCO: A Force for Positive Integration in EU Defence’ (2021)
European Foreign Affairs Review 87.

14 S Gstohl, ‘Scandinavia and Switzerland: Small, Successful and Stubborn Towards the EU’ (2002)
Journal of European Public Policy 529.

15T Chopin and C Lequesne, ‘Differentiation as a Double-Edged Sword: Member States’ Practices and
Brexit' cit.

6 B Martill, ‘Unity over Diversity? The Politics of Differentiated Integration after Brexit' cit. 976.

7 Communication COM(2017) 2025 final from the Commission of 1 March 2017, White Paper on the
Future of Europe ec.europa.eu.

'8 M Barnier, My Secret Brexit Diary: A Glorious lllusion (Polity 2021) 119.

9B Leruth, S Ganzle and ] Trondal, ‘Differentiated Integration and Disintegration in the EU after Brexit:
Risks versus Opportunities’ cit.; F Schimmelfennig, ‘Brexit: Differentiated Disintegration in the European
Union’ cit.
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arising from UK withdrawal. Politically speaking, the Brexit vote was more about
immigration and sovereignty than it was about security and defence policy,?° although
some referendum materials did speak of the threat of the (mythical) EU Army.2" But if
citizens were uninterested in the politics of EU security policy, the politics of EU security
policy were still interested in them, not least since the EU's frameworks for foreign,
security and defence cooperation were part-and-parcel of Union membership and had
developed much since the initiation of the Common Foreign and Security Policy (CFSP)
and the Common Security and Defence Policy (CSDP) in the 1990s. British withdrawal
from the EU meant the end of UK access to this system of foreign policymaking, but also
the loss to the EU of the contributions of a powerful and wealthy member state with an
unparalleled diplomatic network and significant institutional memberships.?? Seeking to
mitigate any potential security gap arising from Brexit, the May government proposed in
2018 institutionalised security and defence collaboration between the UK and the EU.
The proposals represented a form of external differentiation, in that they envisaged UK
participation in EU structures and operations from outside the Union and sought to build
upon (and expand) existing forms of third country participation in the CFSP/CSDP,
thereby establishing a new model of security collaboration.

Notwithstanding the absence of specific legal formats for third party cooperation in
the CFSP/CSDP beyond the classic Framework Participation Agreement (FPA), the
prospects for differentiation in this domain were not all that bad. Brexit was forcing the
UK out the door, with continued European security collaboration outside NATO requiring
either non-EU solutions (such as French proposals for a European Intervention Initiative)
or creative thinking that would allow the UK to remain connected to the CFSP/CSDP in
some way. Politically, the format for European security collaboration was not a salient
question in the UK, affording policymakers significant wiggle-room, while many EU
member states - especially those in Central and Eastern Europe - feared UK
disengagement and were keen to keep London onside. Strategically, continued
collaboration made sense. Both sides regarded an agreement as being mutually
beneficial, given the declining influence each side feared from the divorce. The UK, as a
significant security and defence actor, had much to offer EU initiatives, with the ability to
plug distinct strategic gaps (e.g. the provision of heavy airlift capabilities) and lend
credibility to the Union’s defence posture.?®> Geopolitical developments, including
increased fears of US isolationism under the Trump Presidency, now justified fears of

20 Curtice, ‘Why Leave Won the UK's Referendum’ (2017) JComMarSt 19.

21 Bruges Group, ‘EU Militarisation: A Dangerous Future’ (2016) LSE Digital Library
digital.library.lse.ac.uk.

22 B Martill and M Sus, ‘Post-Brexit EU/UK Security Cooperation: NATO, CSDP+, or “French
Connection”?' (2018) British Journal of Politics and International Relations 846,848.

23 LD Turpin, ‘UK-EU Military Cooperation and Brexit from a Neoclassical Realist Perspective: No Big
Deal? in C Baciu and ] Doyle (eds) Peace, Security and Defence Cooperation in Post-Brexit Europe: Risks and
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Russian aggression, and the gradual emergence of a more competitive global order,
augured for greater collaboration between European states at the same time as Brexit
was occurring. Security and defence cooperation, as a highly distinct domain of
intergovernmental collaboration, was not subject to the same distributional dynamics as
other policy areas, and its origins lay principally in the Anglo-French rapprochement that
brought about the St Malo agreement,?* rather than internal dynamics within the EU
institutions, which played a coordinating role.?>

Looking at post-referendum security and defence dynamics - the asks of each side,
the strategic interests - we can see clear evidence of both political expediency and
functional necessity alongside proposals for externally differentiated arrangements. In
other words, we see precisely those conditions that have in the past brought about
agreement on the need for differentiated outcomes. And yet, as we now know, such an
outcome was not realised, as the EU first moved to preclude the more differentiated
aspects of the British proposals, and as May's successor, Boris Johnson, made the
decision to remove negotiations on security and defence from the talks on the Trade and
Cooperation Agreement. Why these proposals for differentiation failed, and what this
tells us about the politics of differentiated disintegration, is the subject of the remainder
of this article. Looking at the principal developments between the referendum and the
time of writing (June 2022), we ask how debates over security and defence collaboration
evolved and how they were affected (or unaffected) by major political developments. To
answer the question, we draw on interviews conducted in London and Brussels during
2021-22 and on relevant policy documents from the EU and from HM Government.

We show that even though strategic incentives pointed clearly towards continued
collaboration on the basis of a differentiated outcome, the evolution of the post-
referendum political environment worked to preclude this outcome in three respects:
First, the risk of contagion inherent in Brexit inculcated a marked sensitivity in Brussels
to the question of precedents rather than beneficial distributional outcomes.?® Second,
the UK's desire to “cherry-pick” elements of EU membership - of which the security
proposals were a part - linked security and defence questions to more problematicissues
associated with softer variants of Brexit, both in the minds of UK voters and EU officials.
Third, the failure of the negotiations over the Withdrawal Agreement brought about a
shift to the right politically (the rise of the Johnson administration) in the UK that served
to alter the UK's perception of its strategic interests. The UK case demonstrates that even
though differentiation may have an underlying strategic rationale, changing political
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circumstances, including fears of contagion and the linking together of discrete issue-
areas, can undermine even efficient differentiated solutions.

[T1. THERESA MAY AND THE PROPOSED “SECURITY PARTNERSHIP”

The task of delivering on the mandate for Brexit established by the 23 June 2016
referendum fell to Theresa May, former UK Home Secretary and David Cameron’s
successor as prime minister and leader of the Conservative Party. Though May had voted
Remain in the referendum, she was credibly Eurosceptic in many respects and was widely
respected within the party, making her a strong unity candidate for the leadership.?” In
the immediate months following the vote May made it clear that her government would
deliver Brexit, and that this would not involve continued membership by the back door.
In subsequent speeches in October 2016 and January 2017, May spelled out an agenda
for Brexit that appeared to presage a harder break than many had envisaged, but which
still aimed to reconcile leaving with unrestricted trade and continued cooperation.?® The
prime minister had committed early on to triggering Article 50 by early 2017 and,
following the government's defeat in the UK Supreme Court and the resulting passage of
a bill'in the UK Parliament, the UK notified the President of the European Council, Donald
Tusk, of its intent to leave the EU on 29 March 2017.

The process for withdrawal was determined by art. 50 TEU and involved a two-year
window for the completion of negotiations on a Withdrawal Agreement as well as a Political
Declaration detailing arrangements for the future relationship. Security and defence issues
were to be covered by the negotiations on the future relationship and would thus be part
initially of the non-binding Political Declaration, and not the Withdrawal Agreement. Such
phasing was encouraged in Brussels as it prevented the UK from using its economic and
strategic clout to obtain concessions on budgetary contributions and citizens' rights, issues
that were deemed of paramount importance in Brussels and thus covered under the terms
of withdrawal.?® Nevertheless, once talks on the future relationship had been underway for
several months, and following a tumultuous year in foreign policy in the UK,3° the UK
government unveiled proposals for a “deep and comprehensive” agreement between the
UK and the EU covering foreign and security policy,3' some of the content of which had
been prefigured in the earlier White Paper on Brexit.3?

27N Allen, “Brexit means Brexit”: Theresa May and Post-referendum British Politics’ (2018) British
Politics 105, 107.
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30 A Seldon and R Newell, May at 10 cit. 383.

31 HM Government, ‘Framework for the UK-EU Security Partnership’ (9 May 2018) GOV.UK www.gov.uk.

32 HM Government, The United Kingdom’s Exit from and New Partnership with the European Union
White Paper’ (2 February 2017) GOV.UK www.gov.uk.
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The proposed Framework for the UK-EU Security Partnership set out in May 2018
envisaged structured cooperation between the UK and the EU at all levels, including
political, diplomatic and administrative, and across the different domains of foreign
policy, security, defence, and internal security, including information sharing and
intelligence. As well as frequent contacts through which a joint approach could be
coordinated, the UK also sought to be consulted on decisions or operations which it was
to take partin, and thus to be involved in discussions over mandates and the formulation
of policy before signing up to them. The document suggested that the UK would
participate in select CSDP missions as well as projects emanating from the recent EU
initiatives, including the European Defence Fund (EDF) and PESCO.33 The proposals were
noteworthy both in envisioning continued structured cooperation post-Brexit and also in
signalling a renewed commitment towards the CSDP and imagining participation in new
EU initiatives redolent of further integration in the defence field, to which the UK had
historically been opposed. An accelerated timeframe was also pushed by the prime
minister during 2018, on the basis that the worsening security environment necessitated
swift action to mitigate any security gap brought about by Brexit.3*

Why did the May government seek not only continuity, but also signal a renewed
interest in EU security and defence policy? Part of the reason is strategic. Brexit coincided
with a period of heightened geopolitical tensions, coming as it did two years after Russia’s
annexation of the Crimean Peninsula and the onset of the separatist conflict in the
Donbass, and one year after Russian intervention in the Syrian Civil War. It also occurred
months before the election of Donald Trump as US President, whose vitriolic criticisms
of levels of European defence spending and avoidance of a clear commitment to NATO
cast a pall over the transatlantic security relationship.3> Both the worsening external
environment and the undermining of the status quo reinforced opinions across the
continent (including in London) that the Europeans may need to take greater
responsibility for their own security.

There was also a domestic political component to May's desire for an agreement on
security, since it was an area which fell outside of the prime minister’s interpretation of
the mandate of the 2016 referendum, which she felt to have been principally about
immigration and about sovereignty. Security and defence policy was an area where
public salience was generally low, and which had taken a back-seat in the referendum
campaign, making it a good candidate for the pursuit of continuity and further
cooperation in spite of Brexit. Recall that May's overall strategy for implementing Brexit

33 HM Government, ‘Framework for the UK-EU Security Partnership’ cit.

34 BBC News, ‘May: New Security Deal should be Effective by Next Year' (17 February 2018) BBC News
www.bbc.co.uk.

35 B Schreer, Trump, NATO and the Future of Europe’s Defence’ (2019) The RUSI Journal 10, 10.
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sought to obtain the maximum autonomy from EU political institutions possibly whilst
maintaining underlying high levels of underlying cooperation in specific policy areas.®

The immediate context of the Brexit negotiations was also discernible in the UK's
renewed enthusiasm. National governments across the EU had feared the strategic
disengagement of the UK after the Brexit vote, especially those in Central and Eastern
Europe which saw Britain as a partial guarantor against Russian aggression, and a
security agreement offered a clear means of signalling this was not about to happen.
Moreover, the offer of continued British participation held out the prospect of leverage,
since this was an area where the UK had much to contribute.3” While early ideas on the
pro-Brexit right on bargaining the UK's security commitment were branded dangerous
and were in any case hardly credible, a contribution to EU initiatives was different in that
the UK could go without and would be offering more than the post-Brexit status quo.

In any eventuality, and in spite of the prime facie strategic interests on both sides in
reaching agreement on mutually beneficial terms, May's proposed security agreement
became victim to the broader politics of the Brexit negotiations, albeit that it would take
until March 2020 (almost a year after May had left office) for this to become clear. From
the EU's perspective, there was indeed considerable demand for a security agreement
with the UK, given the credibility this would lend EU foreign and security policy. But
Brussels was not keen on the nature of the proposed agreement, which it saw as an effort
to undermine the EU’s decision-making autonomy by allowing British representatives to
be “in the room” when decisions were made, and to alter the underlying basis of third
country participation.3® In other words, they saw the UK approach as akin to “cherry
picking”, the criticism levelled at May's broader approach to Brexit characterized by
selective engagement in aspects of the integration project the UK felt it would benefit
from.3® And they did not agree with May’s proposal that a separate agreement could be
negotiated prior to the formal talks on the future relationship, since (it was feared) this
would allow the UK to leverage its strategic and economic clout over the contents of the
Withdrawal Agreement.

If May's security agreement failed to obtain unconditional support from Brussels, it
also proved more contentious at home than the prime minister had perhaps assumed.
In the heightened atmosphere of the post-referendum UK, the idea that the UK would
continue to participate in EU security and defence policies after Brexit was seized upon
by pro-Brexit lobbies and by the right-wing media as an example of May's lack of
commitment to Brexit. In many respects, given the lack of salience during the referendum

36 F Figueira and B Martill, ‘Bounded Rationality and the Brexit Negotiations: Why Britain Failed to
Understand the EU’ (2020) Journal of European Public Policy 1871, 1879.
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International Political Science Review 404, 407.
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campaign, security and defence fell victim to the changing politics of Brexit, as political
entrepreneurs (like Nigel Farage and Boris Johnson) sought to out-bid May on the right
and as intra-party competition within the Conservatives created incentives for each side
in the hard/soft Brexit debate to hold out for their favoured outcome.*° Security and
defence cooperation, just as it did for the EU, became associated with efforts - unpopular
among Brexiters - to negotiate an outcome that would see the UK so closely tied to
Brussels that it would be “Brexit in name only” (BRINO).*’

TV. THE TRADE AND COOPERATION AGREEMENT AND BEYOND

The fate of the EU-UK security agreement, contained within the Political Declaration, was
essentially tied to the fate of May's Withdrawal Agreement, which had been agreed with the
European Council in November 2018, but which was facing considerable resistance
domestically, such that many feared its passage in Parliament would be impossible. Indeed,
on 15 January 2019 the UK Parliament rejected both the Withdrawal Agreement and Political
Declaration by an unprecedented (in recent times) margin of 202-432, with two subsequent
defeats following on 12 and 29 March after repeated attempts to renegotiate the Northern
Ireland “backstop” with the EU. May’s failure to pass her Brexit agreement exhausted her
political capital and laid the ground for the rise of Johnson as Conservative leader and Prime
Minister, a position he took up on 24 July 2019 following a successful leadership campaign.
Johnson had by this point become allied to the pro-Brexit wing of the Conservative Party,
although he had wavered before supporting Leave in 2016, and was seen by many as a
political opportunist. Nonetheless, Johnson's premiership is associated with harder designs
on Brexit and a rejection of May's efforts to negotiate a closer relationship with Brussels. In
government, under May, he voiced criticism of his predecessor's Brexit deal both within
Cabinet until July 2018, and then (more vociferously) from outside following his resignation
as Foreign Secretary. As Prime Minister, Johnson appointed several leading Brexiters to key
posts, including Dominic Cummings, the Director of Vote Leave, and set out designs for a
more distant future relationship that would maximise the UK's autonomy post-Brexit.
Following an unsuccessful attempt to pass an amended Withdrawal Agreement in October
2019 with a workable timeframe, Johnson called a General Election for 12 December on
which he campaigned (and won) on the slogan: “Get Brexit Done”.4> With an 80-seat majority

40 T Heinkelmann-Wild and others, ‘Divided they Fail: The Politics of Wedge Issues and Brexit' (2019)
Journal of European Public Policy 723, 726; B Martill, ‘Prisoners of Their Own Device: Brexit as a Failed
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Majorities and the Incentives for Factionalism’ (5 March 2022) Political Studies journals.sagepub.com.

41 C Grey, Brexit Unfolded: How No One Got What They Wanted (And Why They Were Never Going to)
(Biteback 2021) 9.

42 Conservative Party, ‘Get Brexit Done and Unleash Britain’s Potential’ (December 2019) Conservatives
Wwww.conservatives.com.


https://journals.sagepub.com/doi/10.1177/00323217221076353
https://www.conservatives.com/our-plan/get-brexit-done-and-unleash-britains-potential

With or Without EU: Differentiated Integration and the Politics of Post-Brexit EU-UK Security Collaboration 1297

for the Conservatives, the 2019 general election paved the way for the passage of the
Withdrawal Agreement and Political Declaration in January 2020, with the UK entering a
“transition period” until December of that year during which time an agreement on the
future relationship - which would become the TCA - was to be negotiated.*?

Although the Political Declaration contained a section on security and defence
cooperation,** in February 2020 the UK government announced that this area would not
be included in the future negotiations, and that the government did not consider itself
bound by the commitments in the Political Declaration.*> There are several reasons why
Johnson removed the security and defence provisions from the negotiations on the future
relationship. One was to do with timing. The government had won the 2019 election on the
basis of delivering Brexit as quickly as possible, and Johnson was keen not to extend the
timeframe of the negotiations beyond the end of 2020. Making this tight deadline would be
made easier without the need to negotiate on security as well as trade and governance
issues. Another reason was political. Johnson's ascendency had placed Brexiters, including
Foreign Secretary Dominic Raab, in powerful positions, and many of these individuals
preferred a cleaner break from the EU and had been unenthused with May's desire to
maintain strong ties to the Union. Given the government’s desire for a more autonomous
Brexit deal, foreign and security policy appeared an easy victory, since the UK could fall
back on national, bilateral and NATO cooperation with relative ease,*® unlike in other policy
domains where reversion to WTO rules would prove economically disastrous.

The EU response to the decision, which was communicated to Michel Barnier on 17
February 2020, was generally mixed, and ranged from cynicism towards the British
rationale to disappointment that an agreement in this area would not be forthcoming.
Barnier himself felt that the UK decision was a tactical move designed to establish a pattern
in which London would dictate to Brussels how the negotiations were to proceed, yet the
Chief Negotiator continued to insist a security agreement would remain on the table.*” It
was also suggested that London took the idea of a security agreement off the table as it
was an “offensive EU interest” (i.e. something Brussels wanted) and would thus be rendered
unavailable as an option in the talks.*® Others felt that the UK decision had been motivated
by the existence of bilateral agreements with the larger member states, but that it was still
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a shame, since these relationships would not cover all eventualities.*® The British decision
was viewed with regret in Brussels and viewed as a missed opportunity to highlight the
importance of shared values, with the reason attributed to reasons of principle and politics
on both sides.*° Interestingly, while London'’s unilateral decision focused attention on the
politics on the UK side, Brussels remained keen not to afford the UK the kind of observer
status it was seeking in security forums,>' meaning the starting point for negotiations would
have been a long way from the UK's insistence it not become a “rule taker".

From early 2020, then, the outcome of the negotiations in security and defence policy
is “no deal”, and an agreement on international security cooperation is never negotiated
(although the TCA, which is agreed in time for the New Year, contains provisions on internal
security matters and information sharing).>> And, as 2021 develops, it becomes clear that
the UK's foreign policy orientation has been influenced in other ways by the Johnson
government. In March 2021 the government published its long-awaited Integrated Review
on Security and Defence, which spelled out a reduction in UK tank numbers and an increase
in its nuclear arsenal, alongside an effort to re-articulate the UK's interests through the
prism of “Global Britain”.>® The Review, perhaps tellingly, mentions the European Union
only once, noting that the UK “will enjoy constructive and productive relationships with our
neighbours in the European Union, based on mutual respect for sovereignty and the UK's
freedom to do things differently, economically and politically, where that suits our
interests”.>* In July 2021, the government initiated significant cuts to the Overseas
Development Aid (ODA) budget from the target of 0.7 per cent of GDP to 0.5 per cent, culling
a number of development initiatives in the process.>> The shift was ostensible a response
to the fiscal challenge of Covid, but it dovetailed with longstanding Conservative priorities
and had been foreshadowed in June 2020 with the merger of the Foreign and
Commonwealth Office with the Department for International Development.>®

On 15 September 2021 the AUKUS pact between the US, UK and Australia was
announced. The agreement, which would see American nuclear submarines sold to
Australia (and undercut a previous deal signed by the French government) was seen as a
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means of further containing China whilst contributing to US defence-industrial interests
and discursively bolstering the UK's Global Britain credentials, albeit at the expense of
Franco-British relations which were strained by the announcement.>” While not absent,
UK strategic interests were less evidently served by the AUKUS pact than those of its
other members, demonstrating just how seriously London took the task of performing
its newfound “global” status, even when this contributed to a denigration of the bilateral
relationships that had facilitated its disengagement from EU foreign and security policy.
Independence was also performed through UK trade policy, with new trade agreements
post-Brexit - notably with Japan in October 20208 - touted as vindicating the UK's
decision to go it alone, even as critics pointed out the terms of Britain's new trade
agreements were worse than those the EU had managed to obtain. Thus did the
government turn “the widely perceived policy ‘problem’ of having to replicate EU trade
agreements with third parties into a success story”.>°

For British foreign policy, then, the Brexit process has brought about considerable
change, even though this has occurred indirectly through the change of the Brexiter
worldview during the May years and its subsequent ascendence under Johnson.
Interestingly, and perhaps counter to the expectations of some, the finalization of the
negotiations did not bring an end to the tense atmosphere between both sides, with
continued mistrust between both sides, ongoing (to the time of writing) spats over the
implementation of the Northern Ireland protocol and elements of the TCA (especially
concerning fisheries), and continuing efforts on both sides of the English Channel to
convey a sense of moral victory coming at the expense of the other side.®

V. THE WAR IN UKRAINE: A GAME CHANGER?

The Russian invasion of Ukraine, beginning on 24 February 2022 after almost a year of
preparatory mobilization, has shocked Europe out of its post-Cold War complacency and
brought military conflict once again back to the continent, resulting in a protracted
ongoing conflict in the region. Both the EU and its member states and the now
independent UK have been active in efforts to support Ukraine and resist Moscow's
encroachment on the country's sovereignty, alongside the United States and NATO,
whilst at the same time seeking to avoid direct conflict with Russia. EU member states
have taken in millions of Ukrainian refugees, sent civilian and military equipment to Kiev,
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supported collective financing through the European Peace Facility of 2 billion euro (as of
May 2022),%" and imposed wide-ranging sanctions on individuals and firms close to the
Russian state. Efforts at the EU level to work towards a common strategic culture resulted
in the publication of the Strategic Compass in March 2022, much of which has focused
on meeting challenge on the Eastern flank.®? The UK, for its part, has stepped up its pre-
existing cooperation with Baltic, Nordic and Central East European states®3, provided
sizable military contributions to the Ukrainian effort, offered bilateral security guarantees
to Finland and Sweden,% and enacted its own package of sanctions.

That the conflict has brought about considerable change in the strategic priorities of
several of European countries. Germany, long the quintessential civilian power, and a
country whose energy relationship with Russia has raised eyebrows in recent years, has -
under SPD Chancellor Olaf Scholz - committed to a radical turnabout in its willingness to
export heavy weaponry and has committed to increase its defence spending precipitously
in response to the crisis.®> Sweden and Finland, two of the EU's neutral (and thus non-
NATO) member states, both of which are worryingly proximate to Russia, have applied to
join the Atlantic alliance in a major political about-turn for both states.®® Denmark, which
secured an opt-out from the defence elements of the CFSP during the negotiation of the
Maastricht Treaty, and which has thus been outside the CSDP since its inception (as well as
more recent initiatives like PESCO), voted 67 per cent in favour of scrapping the opt-out in
a national referendum on 1 June 2022 in response to the unfolding crisis.®”

The extent of change in European states in response to the crisis raises the question of
whether a rapprochement in EU-UK security and defence collaboration might be on the
cards in the aftermath of the crisis. After all, both sides have indicated future talks could
indeed take place, and the strategic benefits of coordination between the UK and the EU
would seem to be at their greatest given the intensity of the current geostrategic crisis. In
other words, if not now, then when? While it is early days still in the conflict, the prospects
for a formal agreement would seem slim. Diplomatic relations are, in the security field at
least, at a positive ebb, with informal coordination taking place through existing diplomatic
networks as well as a joint meeting of the EU’s Foreign Affairs Council and third countries,
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including the UK, the US, and Canada. But there is no sign of any movement towards a
more comprehensive agreement, and coordination remains informal and ad hoc.

The absence of any significant turnaround in EU-UK security collaboration is perhaps
not all that surprising, given the aforementioned impediments to an agreement, the fact
that the Johnson administration remains in power in the UK, and continued disagreement
on the implementation of the Northern Ireland Protocol. It is also a product of some
significant background factors in the security and defence field. For one thing, it is very
difficult indeed to engage in structured negotiations during period of crisis management,
since existing diplomatic bandwidth is taken up by the need to respond to the immediate
crisis at hand, and since locking in agreements during crises may not be the best times
to agree the structure of the relationship going forwards. Indeed, the UK's intention to
sign a trilateral agreement with Poland and Ukraine was upended, paradoxically perhaps,
by the onset of the Ukraine crisis.®® Moreover, in the broader European defence
environment, the EU is far from the only player, with a major role in almost all aspects of
defence for national, bilateral and NATO platforms outside of the EU frameworks, even
where they involve a majority of EU member states. The significance of these non-EU
mechanisms allows both the UK and the EU to forego a formal agreement without a
major security gap from emerging (although not, as mentioned above, without significant
efficiency losses). The current crisis would seem to show that even under conditions of
intense strategic peril, the difficult politics of differentiated disintegration remain.

VI. CONCLUSION

This Article has examined the relationship between the UK and the EU in the security and
defence domain since the 2016 Brexit referendum. Despite much initial enthusiasm for
an agreement, British proposals - based on a distinct form of external differentiation -
were received coolly by Brussels before themselves being unwound in the UK following
the ascendency of Boris Johnson as Prime Minister. In many respects, the strategic
rationale for such a differentiated outcome still exists, since the world has become more
insecure since the UK referendum, since security and defence collaboration provided
valuable efficiencies, and since the UK is such a significant actor in the defence field. What
undermined the prospects of a differentiated outcome was concern in Brussels about
setting a damaging precedent, the inability of actors to ring-fence security and defence
concerns from broader worries about UK cherry-picking, and the seismic political
changes in the UK brought about by the failure of May's Withdrawal Agreement. In other
words, it was the changing political circumstances which unwound an otherwise
strategically valuable agreement. Even the Russian invasion of Ukraine in February 2022
failed to motivate both sides to agree forms of security and defence collaboration,

68 M Williams and G Baczynska, ‘Britain, Poland and Ukraine in Cooperation Talks over Russian Threat’
(1 February 2022) Reuters www.reuters.com.
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although ad hoc cooperation has taken place, and the impact of the war is still playing
out across the continent.

Given the continued interest in differentiation post-Brexit, the growing interest in
applying the concept to the security and defence field, and the current focus on
understanding the distinct dynamics of differentiated disintegration, the findings of this
study should be of broader relevance also. Studies of differentiation have generally focused
on the political incentives for allowing special treatment, even where it introduces greater
complexity in the resulting policy regime. But whether political conditions are conducive to
differentiation depend fundamentally on the direction of travel. Withdrawing from the
Union risks creating damaging precedents and also undermines - rather than bolsters - EU
credibility, making even mutually beneficial agreements politically problematic. Existing
studies of differentiated disintegration note the challenges of withdrawal, but arguably
underestimate the extent to which this can prevent the emergence of differentiated
outcomes. Our findings also highlight the difficulty of relying upon issue-specific dynamics
as an indicator of the prospects for differentiation. Much of the existing literature assumes
questions of political expediency and underlying efficiencies operate on the basis of specific
policy areas, but our findings show that in situations where the broader relationship is at
stake, relevant issue-specific dynamics are collapsed, such that arenas like security and
defence where distributive concerns are at the margins can quickly become part of a
broader and more competitive game.
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the new Strategic Compass? published on 21 March 2022 as planned, but in the midst of
a war in Ukraine after Russia's aggression. The clearest example can be seen in the
development and implementation of Permanent Structured Cooperation (PESCO), which
undoubtedly offers endless opportunities to consolidate the Common Security and
Defence Policy (CSDP).

In this regard, it cannot be overlooked that PESCO is now fully regulated at the
legislative level, and this also represents a change in the game board in the European
Union. On 5 November 2020, Decision 2020/1639/CFSP3 was adopted, establishing the
conditions under which third states could be exceptionally invited to participate in
individual PESCO projects. Therefore, there is a clear opportunity for the United Kingdom,
although the United States, Canada and Norway have already beaten it to the punch by
being invited to participate in the Military Mobility project.

Furthermore, given that 60 projects are underway, it is to be expected that these or
other third States will eventually show interest in more initiatives. In this light, and with
the last wave of projects in mind, this Article will not only analyse PESCO, but also the
Coordinated Annual Review on Defence (CARD) or the recently implemented European
Defence Fund (EDF). It will thus comply with the basic premise that shall be kept in mind
when addressing new CSDP initiatives: all these instruments should be understood as
integral parts of a “comprehensive defence package" insofar as they are complementary
and mutually reinforcing tools.

The conjunction of all these factors makes it mandatory to approach PESCO from the
point of view of differentiated integration. Accordingly, the following Article question is
formulated as a starting point and set as a central element of the Article: Is PESCO a game-
changer for differentiated integration in the Common Security and Defence Policy after Brexit?

Moreover, the analysis will aim to address the main objective: to determine the
articulation of the different types of differentiated integration within the PESCO framework.
To this end, in addition to analysing horizontal and vertical differentiated integration, it will
be necessary to examine the involvement of the participating Member States (pMS) in the
mechanism. In addition, this will be done from an eminently practical point of view,
differentiating between the pre-PESCO period and the current one, with the focus on the so-
called “group of four” or frontrunners, made up of France, Germany, Italy and Spain.

The Article will be divided into three main sections. Section Il will be devoted to
addressing PESCO's role in differentiated integration. For this purpose, a comprehensive
analysis of the articulation of differentiated integration in PESCO and its impact on CSDP
will be provided. In section Ill, the possibility for third states to participate in individual

2 European Council, Strategic Compass 7371/22 of the Council of 21 March 2022, A Strategic Compass
for Security and Defence - For a European Union that protects its citizens, values and interests and contributes
to international peace and security data.consilium.europa.eu

3 Decision 2020/1639/CFSP of the Council of 5 November 2020 establishing the general conditions
under which third States could exceptionally be invited to participate in individual PESCO projects.
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PESCO projects will be explored further, with particular emphasis on the UK's position
and its ties with EU Member States. Section IV will be dedicated to the main findings of
the first Strategic Review of PESCO, which will lay the foundations for the future of the
mechanism in its 2021-2025 phase.

Notwithstanding the above, along these lines some considerations should be made
regarding the reactions of the EU and some Member States to the war in Ukraine, as well
as the forecasts on PESCO in the Strategic Compass.

Finally, conclusions on the subject will be drawn which, due to the current state of
affairs, can only be considered as tentative. The question of to what extent PESCO affects
the common nature of CSDP is largely felt out, as this is dealt with in another contribution
to this Special Section.*

I1. PESCO AND DIFFERENTIATED INTEGRATION IN EU DEFENCE

This section will attempt to address all those questions that allow us to affirm that
Permanent Structured Cooperation is a game-changer in differentiated integration, both
in its conception and in its implementation in the context of Brexit. In other words, how
PESCO has changed the rules of the CSDP game by enabling an unprecedented
development.

To this end, one must start from the foundations. This ranges from the very concept
of “differentiated integration” to the legal basis and raison d‘étre of PESCO.

11.1. APPROACHING THE DEFINITION OF DIFFERENTIATED INTEGRATION

The concept of “differentiated integration” (DI) is not unfamiliar to scholars of European
law. One starting point is the definition of Schimmelfennig and Winzen® about European
integration: “The body of binding formal rules of the EU to which states agree to adhere.
These rules can be uniform or differentiated. Uniform rules are equally valid in all
Member States, whereas differentiated rules are not uniformly legally valid across the
EU’'s Member States”.

A definition that can be complemented by that of “differentiation” offered by Thierry
Chopin and Christian Lequesne®: “the process that allows some EU member states to go
further in the integration process, while allowing others to opt not to do so".
Consequently, it can be clearly stated that differentiation and integration go hand in hand.

4AS Houdé and RA Wessel, ‘A Common Security and Defence Policy: Limits to Differentiated Integration
in PESCO? (2022) European Papers www.europeanpapers.eu 1325.

5 F Schimmelfennig and T Winzen, ‘Differentiated EU Integration: Maps and Modes’ (EUl Working
Papers 24-2020) 2.

6T Chopin and C Lequesne, ‘Differentiation as a Double-Edged Sword: Member States’ Practices and
Brexit’' (2016) International Affairs 531.


https://www.europeanpapers.eu/en/e-journal/common-security-defence-policy-limits-differentiated-integration-pesco
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This is also the understanding of the European Parliament in its 2019 Resolution
on differentiated integration, stressing that “differentiated integration should reflect
the idea that Europe does not work to a one-size-fits-all approach and should adapt to
the needs and wishes of its citizens”.” Furthermore, it offers a clarification of the
concept of differentiated integration by assuming from the outset that it has different
technical and political meanings. From a technical point of view, the Resolution
distinguishes between several types of “differentiation” which can have a very different
impact on the EUZ: j) time differentiation: this corresponds to a “multi-speed Europe”.
The same objectives are set, but different speeds to achieve them; ji) formal
differentiation: this is known as “Europe a la carte” and implies participation in policies
of interest without the goal of ultimately achieving a single objective for all Member
States; iii) space differentiation: identified with a “Europe of variable geometry”, as the
duration can be extended and is more geographical in nature.

By the same token, it also states in its Resolution that DI can take many different
forms within the EU framework, including opt-outs, enhanced cooperation initiatives,
permanent structured cooperation and intergovernmental formations outside the
framework of the Treaty.®

In focusing on one of these differentiated forms of integration, Permanent Structured
Cooperation, it should first be noted that it is a complex and complicated flexibility
mechanism. Consequently, to shed light on Dl in its framework, one has to go back to the
essentials. That is, the definition as set out in art. 42(6) of the TEU, always understood in
line with art. 46 TEU, as well as Protocol No. 10: “Those Member States whose military
capabilities fulfil higher criteria and which have made more binding commitments to one
another in this area with a view to the most demanding missions shall establish
permanent structured cooperation within the Union framework. Such cooperation shall
be governed by Article 46. It shall not affect the provisions of Article 43".

As can be derived from the above, perhaps the most important and characteristic
feature of PESCO is that it establishes legally binding commitments. At the same time,
the mechanism is provided with the greatest possible flexibility while attempting not to
affect national sovereignty.' In addition, as Wessel rightly points out, it is interesting to
note that “the Treaty does not merely allow for this form of differentiated integration, but
actually seems to encourage states to engage in it”." As demonstrated in the next section,

7 Resolution 2018/2093(INI) of the European Parliament on differentiated integration of 17 January 2019.

8 Ibid. para. D.

9 Ibid.

0N Meershoek, The Constraints of Power Structures on EU Integration and Regulation of Military
Procurement’ (2021) European Papers www.europeanpapers.eu 831.

1 RA Wessel, ‘The Participation of Members and Non-Members in EU Foreign, Security and Defence
Policy’, in WT Douma and others (eds.), The Evolving Nature of EU External Relations Law (Springer 2021) 177.
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this does not preclude that “practice has revealed the possibility of closer cooperation
between EU member States, but outside the EU framework”."2

Similarly, if all its features are put on the table together, the potential of the
mechanism can be seen in comparison also with the facilities and differences with
respect to the Enhanced Cooperation.'?

It may seem irrelevant to bring up the definition today when the instrument is
implemented, but it is precisely along these lines that the basis for talking about
differentiated inclusion in the framework of PESCO can be found. Needless to say, despite
having been the subject of study by countless academics and other experts in the field
since the 1990s, it was only in 2017 that differentiated integration was explicitly
recognised as a viable option for the EU's future development.'# This recognition was
embodied in Junker's 2017 future scenarios both in general terms in the “White paper on
the future of Europe. Reflections and scenarios for the EU27 by 2025","> and in specific
terms for the defence field in the “Reflection paper on the future of European defence”.'®
A year that ended with the entry into force of PESCO on 11 December 2017, thereby
marking a new paradigm shift in terms of being able to differentiate between a pre-PESCO
landscape and the current one in European defence.

11.2. PRE-PESCO LANDSCAPE

In light of the foregoing definitions of differentiated integration and returning to the
central question of this article - the role of PESCO as a game-changer in the defence
integration process - it is worth looking back. To understand the significance of what has
been happening outside the legal framework provided by the Treaties until the entry into
force of PESCO on 11 December 2017, it is necessary to go back to the Cold War. Shortly
after the entry into force of the Treaty of Rome, some of the first attempts were made to
carry out multinational programmes between Member States. These were highly
complex programmes involving companies from two or more countries and supported
by their respective defence ministries, seeking to advance the development of new

2 Ibid.

3 LM Wolfstadter and V Kreilinger, ‘European Integration Via Flexibility Tools: The Cases of EPPO and
PESCO’ (Jacques Delors Institute Policy Paper 209/2017) 13 ff.

4N Groenendijk, ‘Flexibility and Differentiated Integration in European Defence Policy’ (2019) L'Europe
en formation 105, 106.

15 White paper COM(2017) 2025 final from the Commission of 1 March 2017 on the future of Europe.
Reflections and scenarios for the EU27 by 2025.

16 Reflection paper COM(2017) 315 final from the Commission of 7 June 2017 on the future of
European Defence.

7 Decision 2017/2315/CFSP of the Council of 11 December 2017 establishing permanent structured
cooperation (PESCO) and determining the list of participating Member States.
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technologies, weapons, and weapons systems beyond what each company and country
could have done on its own.

That same year, 1958, at NATO's request, a programme was launched that years later
would give rise to the Bréguet 1150 Atlantique maritime patrol aircraft.’® Led by the
French company Dassault, but with German, Italian and Dutch participation through the
Société d'Etude et de Construction de Breguet Atlantic (SECBAT). These aircraft entered
service in 1965 and, in their various evolutions - such as the Atlantique 2 -, are still in
service with the French Naval Aviation.

Not long afterwards, in the late 1960s, France and Germany through Dassault and
Dornier companies launched the Alpha Jet programme.’ It sought to provide their
respective air forces with an advanced light attack and training aircraft, minimising
technological risk and sharing development costs. In only a few years, the programme
accumulated milestones, achieving its first flight in 1973 and entering service in 1977.

Also in the 1970s, the French, Dutch and Belgians agreed to launch the Tripartite
Programme?° to design and build several dozen mine warfare vessels for their respective
navies. The highly successful project would not only produce a capable ship, but would also
serve to standardise the Tactics, Techniques and Procedures (TTPs) of the three navies.

In 1982, the Austrian Steyr-Daimler-Puch Spezialfahrzeug began designing a new
infantry fighting vehicle. An effort that, after much to-ing and fro-ing, was joined in 1988
by Spain's Empresa Nacional Santa Barbara. The joint programme was called Austrian
Spanish Cooperative Development (ASCOD)?' and resulted in the Ulan and Pizarro
vehicles which are still in service, as well as several variants currently under development
or even in production. For instance, the Scout SV or the ASCO