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ABSTRACT: The rule of law crisis in Poland underscores the importance of European courts and
multi-layered constitutionalism in establishing a minimum standard that national courts must meet
to function as non-majoritarian institutions. Analysing the case law of the CJEU and the ECtHR
concerning judicial reform in Poland, the paper investigates whether and how the rulings of these
two European courts on various aspects of the controversial judicial reform implemented in Po-
land during the Law and Justice government (2015-2023) can help define what qualifies a court
as a non-majoritarian institution. In particular, this Article explores the role of European courts in
shaping the political discourse surrounding judicial power in Europe, thereby promoting strong
standards for effective, independent, and rule-of-law-compliant national courts. It claims that the
judicial resistance of Polish judges was a key factor in the dynamic development of European
courts’ case law on judicial independence and contributed to the more dynamic and comprehen-
sive response of the European courts. Judgments of both European courts certainly provided sig-
nificant argumentative support for common and administrative courts in their efforts to counteract
the deepening crisis of the rule of law; however, their systemic effectiveness in compensating for
the defective operation of the Polish apex courts turned out to be rather limited. This article is part
of a contribution to a Special Section that critically analyses the role of non-majoritarian instru-
ments and institutions with respect to three challenges that shape contemporary democracies in
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Europe: socio-economic inequality and discrimination, growing authoritarianism, and the press-
ing climate crisis.

KeywoRrbDs: judicial independence — rule of law — CJEU — ECtHR — authoritarian populism —
Poland.

1. Introduction

Non-majoritarian institutions are generally understood as entities that are not directly
elected or managed by elected officials, deriving their legitimacy from expert deci-
sion-making.? In the realm of contemporary public law, various types of non-majori-
tarian actors — such as central banks, regulatory authorities, public service providers,
quasi-autonomous non-governmental organizations (quangos), and oversight bod-
ies® — exist, with courts occupying a distinct position. Firstly, they are seen as pro-
tectors of marginalized minorities against the majority’s decisions in a system char-
acterized by the separation of powers.* Secondly, although often criticized,® the rise
of judicial activism tends to enhance the courts’ role in setting standards for the pro-
tection of fundamental rights. Lastly, within the framework of democratic separation
of powers, courts uniquely possess the authority to check the actions of both the
executive and legislative branches. However, even with their capacity to hold other
branches of power accountable, courts are viewed as the least dangerous branch of
government.’

This understanding of courts’ constitutional functions has evolved alongside re-
cent trends attempting to decouple democracy from liberalism.” A notable aspect of
the current dissensus over liberal democracy is the rise of contemporary populism.
Jan Werner-Muller defines populism as a political movement characterized by anti-
elitism and anti-pluralism, posing a threat to democracy since populists claim to be

1 M Thatcher and AS Sweet, ‘Theory and Practice of Delegation to Non-Majoritarian Institutions’
(2002) 25 West European Politics 2.

2 Ch Valentini, ‘Democratic Representation and Non-Majoritarian Actors in Constitutional Orders:
A Systemic Analysis’ (2023) 50 (Suppl. 1) Journal of Law and Society S66.

3 M Bovens and T Schillemans, ‘Non-majoritarian Institutions and Representation’ in R
Rohrschneider and J Thomassen (eds), Oxford Handbook of Political Representation (Oxford Univer-
sity Press 2020) 513.

4JR Rogers and JD Ura, A Majoritarian Basis for Judicial Countermajoritarianism (2020) 32 Jour-
nal of Theoretical Politics 435.

5 H Rasmussen, On Law and Policy of the European Court of Justice. A Comparative Study in
Judicial Policymaking (Brill 1986); W Sadurski, Rights Before Courts. A Study of Constitutional Courts
in Postcommunist States of Central and Eastern Europe (2nd edition, Springer 2014); A Dyevre, ‘Uni-
fying the Field of Comparative Judicial Politics: Towards a General Theory of Judicial Behaviour’
(2010) 2 European Political Science Review 297.

6 A Bickel, The Least Dangerous Branch: The Supreme Court at the Bar of Politics (2d edition,
Yale University Press 1986). As A Hamilton, ‘Federalist 78 (1788)’, at guides.loc.gov.

7R Coman and N Brack, ‘Dissensus Over Liberal Democracy: Concept-Building and Typology’
(2025) 24 European Political Science 417.
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the only legitimate representatives of a pure, unified people.® Nadia Urbinati de-
scribes populism as a skewed form of representative politics that can significantly
distort the functioning of democracy, even while nominally honouring its principles.
As a movement seeking political power, populism drastically impacts both the man-
ner and substance of public discourse, consequently distorting democracy.® Further-
more, a variant termed technopopulism urges all political players to embrace both
technocratic and populist narratives and strategies.°

Populists in power confront liberal orders grounded in fundamental rights, the
rule of law, and democracy.!* Consequently, they often view courts as an ‘elitist’
hindrance to the ‘will of the people’ and might seek to weaken their independence
and authority. This can occur in various forms, such as attempts to capture supreme
courts, challenge judicial rulings, and erode the rule of law. Moreover, populist lead-
ers may adopt rhetoric that depicts courts as disconnected from public opinion, which
further erodes public trust. Such governments use a range of tactics to dominate and
politicize the judiciary, thereby removing obstacles to often unconstitutional changes
they want to implement in the nation’s political framework.*? As Wojciech Sadurski
correctly observes, populism has recently surged, leading to the rise of populist re-
gimes that follow a largely uniform strategy for dismantling liberal democracy.®
However, case study research unveils some variations among countries.* These may
address a range of issues, including the national context of populists achieving
power, the constitution’s role in political change — like the enactment of constitu-
tional amendments — the strength of civil society resistance, courts’ resistance, and
critically, the engagement of institutions within multi-layered constitutionalism, par-
ticularly international/supranational courts. This paper primarily focuses on the en-
gagement of supranational courts, as well as the resistance of domestic courts. It aims
to analyse the case law of the Court of Justice of the European Union (CJEU) and
the European Court of Human Rights (ECtHR) concerning the controversial judicial
reforms instituted in Poland during the Law and Justice government from 2015 to
2023. As some of the examined cases were brought forth by judges themselves (in-
dividual complaints to the ECtHR) or initiated by courts (as preliminary references
to the CJEU), the paper also showcases the judiciary’s internal mobilization in re-
sponse to the crisis of the rule of law. Therefore, the article adopts a multi-layered

8 JW Miiller, Philadelphia (University of Pennsylvania Press 2017).

9 N Urbinati, Me the People: How Populism Transforms Democracy (Harvard University Press
2019) 18.

10 ChJ Bickerton and C Invernizzi Accetti, Technopopulism: The New Logic of Democratic Politics
(Oxford University Press 2021).

11 5 Levitsky and D Ziblatt, How Democracies Die (Broadway Books 2018).

12 pC Magalhaes and N Garoupa, ‘Populist Governments, Judicial Independence, and Public Trust
in The Courts’ (2023) 31 Journal of European Public Policy 2748.

13 W Sadurski, A Pandemic of Populists (Cambridge University Press 2022).

14T Mickiewicz, ‘Authoritarian Populism in Comparative Perspective’ in E Douarin and O Havry-
lyshynpp (eds), Palgrave Handbook of Comparative Economics (Springer 2021) 731.
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constitutionalism perspective, highlighting the need to consider both the top-down
and bottom-up aspects of assessing judicial reform in Poland by supranational courts.

Populists’ attack on the Polish justice system has been the subject of extensive
academic analysis, particularly in relation to the criticisms voiced by the CJEU and
the ECtHR. Some studies have focused on specific aspects of the judicial reform and
their impact on the Polish legal framework.'® Others have provided case studies of
individual rulings from the CJEU or ECtHR in response to these judicial changes.'®
Another group of publications has sought to comprehensively address the rule of law
crisis in Poland, positing that the legislative amendments affecting the judiciary were
a key element of this crisis, as well as factors that enabled further distortions of the
constitutional system established in 1997.17 Many previous analyses, particularly
those examining supranational responses to the ongoing rule of law crisis in Poland,
have highlighted how the controversial judicial reforms provided the CJEU and the
ECHR with opportunities to refine their case law on Article 19 TEU and Atrticle 6 of
the Convention, respectively.® Consequently, the judgments issued by both Euro-
pean courts regarding the contentious changes to the judiciary introduced under the
Law and Justice party (PiS) government have contributed to the evolution of Euro-
pean standards concerning the principles of effective judicial protection and the right
to a fair trial.

This article takes a broader perspective, examining the Polish judicial reforms
and their assessment by both major European courts within the context of the current
debate about the role of courts and judges as non-majoritarian actors amid the rising
political dissensus in Europe. The central claim of this article is that the proper func-
tioning of courts as non-majoritarian institutions is crucial for both the separation of
powers and the protection of individual rights. It shows that the rule of law aspect of
the populists’ attack on judicial independence is intertwined with the human rights
dimension of it. Courts, as non-majoritarian institutions, not only serve as protectors

15 Among many: M Wigcek, ‘Constitutional Crisis in Poland 2015-2016 in the Light of the Rule
of Law Principle’ in A von Bogdandy, P Bogdanowicz, |1 Canor and others (eds), Defending Checks
and Balances in EU Member States Taking Stock of Europe’s Actions (Springer 2021) 15; M Matczak,
‘The Clash of Powers in Poland’s Rule of Law Crisis: Tools of Attack and Self-Defense’ (2020) 12
Hague Journal on the Rule of Law 421.

16 Among many: P Bogdanowicz and M Taborowski, ‘How to Save a Supreme Court in a Rule of
Crisis: the Polish Experience: ECJ (Grand Chamber) 24 June 2019, Case C-619/18, European Com-
mission v Republic of Poland’ (2020) 16 European Constitutional Law Review 306; W Piatek, ‘Restor-
ing the Rule of Law in Poland: Towards the Most Appropriate Way to Put an End to the Systemic
Violation of Judicial Independence ECtHR 23 November 2023, No. 50849/21, Walgsa v Poland’ (2025)
21 European Constitutional Law Review 139.

17 Among many: W Sadurski, Poland s Constitutional Breakdown (Oxford University Press 2019).

18 Among many: A von Bogdandy, P Bogdanowicz, I Canor, M Schmidt, M Taborowski, A Po-
tential Constitutional Moment for the European Rule of Law — The Importance of Red Lines’ (2018)
55 Common Market Law Review 963; A von Bogdandy, P Bogdanowicz, | Canor, M Taborowski, M
Schmidt, ‘A Constitutional Moment for the European Rule of Law — Upcoming Landmark Decisions
Concerning the Polish Judiciary’ (MPIL Research Paper Series 10/2018).
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of minority rights but can also act in a counter-majoritarian manner. Courts cannot
operate properly without independent judges whose independence is also a subjec-
tive fundamental right inherent in the professional role they perform.*® Only with a
systemically guaranteed judicial independence can judges fulfil their role in a liberal
democracy undisturbedly, which consists of the three main obligations indicated by
Leslie Green: to apply the law, to improve the law, and to protect the law.?

The article also aims at answering two research questions: i) why exactly the
Polish developments generated such an important activism by the European Courts,
and how did the attitude of Polish judges influence this development? ii) Could the
ECtHR and the CJEU effectively compensate for the defective operation of the
Polish apex courts in light of the implementation of their judgments?

This article unfolds as follows. After this introduction, Section 2 explores the
origins and trajectory of judicial reform in Poland. While the reform was defended
by targeting the so-called juristocracy’ — which refers to the increasing dependence
on courts and judicial methods for addressing fundamental political issues?* — this
section underscores the gap between this narrative and the real outcomes of the leg-
islative efforts. It also highlights the dynamics of the populist government and par-
liamentary majority, as well as the systemic forms of resistance by independent
judges. Section 3 investigates the supranational judicial reaction to Poland’s judicial
reform, focusing on how the case law of the CJEU and the ECtHR co-shapes the
standard of a genuinely non-majoritarian court. The non-majoritarian character of
courts is crucial for defining what is effective judicial protection under Article
19(1)(2) TEU and the right to a fair trial as enshrined in Article 6 of the Convention.
The article situates the case law of both courts within the broader framework of the
growing significance of multi-layered constitutionalism amid democratic erosion.
Lastly, the conclusion in Section 4 reflects on the role of European courts as non-
majoritarian entities that shape the political dialogue concerning judicial authority in
Europe, promoting robust standards for effective, independent, and rule-of-law-com-
pliant national courts. It also contains answers to the two research questions posed
above. While the answer to the first question corresponds mainly to the bottom-up
aspect of the assessment of the judicial reform in Poland by both European courts,
the answer to the second question concerns the effectiveness of the activities of in-
ternational courts and, in this respect, is mainly related to the top-down aspect of the
analysed European courts’ case-law.

19 R O’Neill, ‘Defending Judicial Independence in Court: A Subjective Right to Independence in
EU Law’ (2025) 4 Liverpool Law Review 65.

20| Green, ‘Law and the Role of a Judge’ in MS Moore, K Kessler Ferzan, SJ Morse (eds), Legal,
Moral, and Metaphysical Truths: The Philosophy (Oxford University Press 2016) 323.

2L R Hirshl, ““Juristocracy” — Political, not Juridical’ (2004) 13 The Good Society 6.
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2. Situating the judicial reform in Poland in a broader context.

The right-wing Law and Justice (PiS) party in Poland began criticizing the judiciary
and advocating for judicial reform prior to its 2015 parliamentary election victory.
This criticism largely reflected public sentiments toward the courts and the judici-
ary’s negative reputation in Polish society.?? However, PiS’s call for judicial reform
should be viewed within the larger context of its political agenda, which had identi-
fied the need for constitutional change as early as 2010. The Polish right’s reluctance
towards the current 1997 Constitution stems partly from the perception that right-
wing parties were inadequately represented during its drafting.?® When PisS first held
power from 2005 to 2007, it displayed elements of populism and advocated a vision
for a state that challenged the existing constitution. In 2005, PiS proposed a new
constitutional draft, reflecting its vision characterized by conservatism, nationalism,
and community-focused republicanism.?* However, it lacked the necessary support
in the Sejm (the lower chamber of the Polish parliament) to become law or be seri-
ously debated. By 2010, under a centre-right coalition, PiS reviewed the draft but
quickly removed it from its website as it geared up for the 2011 elections.?® This
action can be seen as a symbolic abandonment of the formal constitutional change
idea, favouring instead unconstitutional outcomes through a series of statutory
amendments outside the standard constitutional amendment process, effectively
sidelining the constitution’s guardian. This approach, termed ‘statutory anti-consti-
tutionalism’ by Maciej Bernatt and Michat Ziotkowski, was successfully executed
between 2015 and 2023.%°

Following its electoral win in 2015, Law and Justice renewed its efforts to im-
plement its political goals. However, in both 2015 and 2019, the right-wing coalition
lacked the majority needed to amend the constitution (requirement of a two-thirds
majority in the Sejm and an absolute majority in the Senate). Consequently, from the
outset, PiS’s leaders articulated a majoritarian view of democracy, emphasizing the
nation’s sovereign power as declared in Article 4 of the Polish Constitution.?” Their
aggressive communication techniques included propaganda-like tactics to discredit

22 See: CBOS, ‘Oceny instytucji publicznych. Komunikat z badan CBOS nr 131/2015” (September
2015) at www.cbos.pl.

2 A Leszczynski, ‘Czy konstytucje w 1997 r. uchwalono, nie uwzgledniajgc postulatéw prawicy?
Sprawdzamy, jak bylo” (OKOpress, 7 May 2017) at oko.press.

2 P Tacik, ‘Polish Constitutionalism under Populist Rule. A Revolution without a Revolution’ in
M Belov (ed), Populist Constitutionalism and Illiberal Democracies. Between Constitutional Imagina-
tion, Normative Entrenchment and Political Reality (Intersentia 2021) 291.

% |bid 288.

% M Bernatt and M Ziétkowski, ‘Statutory Anti-constitutionalism’ (2019) 28 Washington Inter-
national Law Journal 487.

27D Flis, ‘Kaczynski: Sady musza by¢ nasze, bo reprezentujemy Nardd. Prezes znoéw nie doczytal
Konsty-tucji do konca’ (OKOpress 10 March 2017) at oko.press.
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opponents and increasingly harsh critiques of the judicialization of politics.?® The
legal changes branded as ‘reform’ of the justice system, which I will detail in subse-
guent paragraphs, were prefaced by a ‘Fair Courts’ billboard campaign targeting
judges. Media outlets supportive of the government portrayed judges as a ‘caste’ and
depicted them as an untouchable, elite group engaged in unscrupulous practices that
tarnish the dignity of the profession.? These efforts aimed to undermine judicial au-
thority and rationalize further legislative actions.*

Shortly after the first legislative actions regarding the judiciary introduced by the
PiS parliamentary majority in 2016 and 2017, it became evident that the then parlia-
mentary majority was determined to introduce profound systemic changes through
ordinary laws, even if they were inconsistent with the prevailing constitutional inter-
pretation. The judicial reform led to the dismantling of the constitutional checks and
balances system, with the primary goal being to subordinate judicial power to the
executive rather than combat the judicialization of politics itself. The first target was
the Constitutional Tribunal (CT) as the judicial review body.3* After several
measures aimed at rendering the CT powerless to curb arbitrary power (such as the
adoption of new laws concerning the CT that made it procedurally more difficult,
and often impossible, to issue any judgment, or the refusal to publish the CT), de-
scribed by Sadurski as a ‘paralysis’ stage,* the parliamentary majority began using
the effectively captured CT against the opposition and in support of the ruling party.
Therefore, in contrast to the traditional counter-majoritarian role of constitutional
courts, the CT has transformed into an active supporter of the parliamentary major-
ity. The government has found this useful for legitimizing its power and has also
legitimized the CT by activating it with its own motions. Moreover, on their merits,
the CT judgments served to aid PiS’s legislative and political agenda.®

The next goal was the subordination of the National Council of the Judiciary
(NCJ). This constitutional body is intended to safeguard the independence of the courts
and plays a crucial role in the judicial appointment process in Poland. The NCJ reviews
candidates for judge positions, while the President of Poland formally appoints judges
based on the NCJ’s recommendations. The NCJ comprises 25 members: 15 judges, 6

28 For broader perspective see R Hirschl, Towards Juristocracy. The Origins and Consequences of
the New Constitutionalism (Harvard University Press 2007) 170-171.

2 K Skrzydtowska-Kalkulin, ‘Kryzys praworzadnosci. Historia zmian w sadach po 2015 roku’
(Kultura Liberarlna, 30 November 2021) at kulturaliberalna.pl.

30 A Kustra-Rogatka, ‘The Hypocrisy of Authoritarian Populism in Poland. Between the Facade
Rhetoric of Political Constitutionalism and the Actual Abuse of Apex Courts’ (2023) 19 European
Constitutional Law Review 32.

3L TT Koncewicz, ‘Farewell to the Separation of Powers — On the Judicial Purge and the Capture
in the Heart of Europe’ (Verfassungsblog, 19 July 2017) at verfassungsblog.de.

32 W Sadurski, ‘Polish Constitutional Tribunal Under PiS: From an Activist Court to a Paralysed
Tribunal, to a Governmental Enabler’ (2019) 11 Hague Journal on the Rule of Law 65.

3 |bid 77.
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representatives from both parliamentary chambers, the President, the Minister of Jus-
tice, and the Presidents of the two highest courts. Until 2018, the judges were appointed
to the NCJ by their peers. However, at the end of 2017, the appointment power was
transferred to Parliament, giving it control over the appointment of 21 out of 25 NCJ
members.® The procedure for appointing judges as NCJ members was politicized in
this way, allowing the parliamentary majority to control new appointments and judges’
promotions. Simultaneously, the Supreme Court (SC) reform was introduced. The
amendment of the statutory regulation regarding the retirement age of SC judges aimed
to eliminate many politically independent and experienced judges from the so-called
‘old’ chambers of the SC, distinguishing them from the two ‘new chambers’: the Dis-
ciplinary Chamber (currently the Chamber of Professional Liability) and the Chamber
of Extraordinary Review and Public Affairs. Both ‘new chambers’ consist solely of
new judge-members supported by the politicized NCJ. Concerning common and ad-
ministrative courts, the reform occurred in two ways. Firstly, PiS focused on personnel
changes; the Minister of Justice, overseeing the judiciary from an administrative per-
spective, implemented significant changes to the positions of Presidents and Vice-
Presidents of courts at various levels of the judiciary. This made it easier for the exec-
utive to exert indirect pressure on issues related to adjudication. This pressure took
various forms, such as a formal ‘recommendation’ to ignore the SC resolution that
implemented one of the CJEU judgments related to the judiciary reform in Poland, or
a request to send information about ‘rulings of common courts concerning in any re-
spect the issue of the status of judges appointed by the President of the Republic of
Poland at the request of the politicized NCJ’.*® Secondly, at the end of 2019, the par-
liamentary majority passed a controversial amendment to the Act on the System of
Common Courts.® It was quickly dubbed ‘the muzzle law’ since it was designed to
increase limitations on the Polish judiciary. This controversial piece of legislation in-
tended to bar judges from questioning judicial appointments made by the president (at
the request of the politicized NCJ), thereby restricting their ability to apply the Consti-
tution and EU law directly. The muzzle law also prohibited judges from engaging in
political activity.®” The act also obliged judges to submit membership declarations in
associations and societies. As legal self-governments, associations of judges, and the
Ombudsman argued, introducing such an obligation was guestionable from the per-
spective of constitutional compliance with rights and freedoms. It could be used as a
means of general vetting of the public activity of judges and prosecutors. In many

34 B Grabowska-Moroz and M Szuleka, ‘Judicial Transitiology. What to do with Poland’s Neo-
Judges’ (Verfassungsblog, 12 October 2023) at verfassungsblog.de.

35 M Jatoszewski, ‘Resort Ziobry Zada od prezesow sadéw donoséw na niepokornych sedziéw’
(OKOpress, 20 July 2020), at oko.press.

3 The Act amending the act — the Law on the Common Courts system, the Supreme Court Act and
certain other acts of 20 December 2019. Dz.U. (2020) available at dziennikustaw.gov.pl 190.

37 A Kustra-Rogatka, ‘Poland. The Rule of Law Overview’ (Democracy Reporting International,
7 July 2020), at democracy-reporting.org, 3.
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cases, making information about them public can also lead to the disclosure of their
worldviews, beliefs, and even sexual orientation (this is how membership in organiza-
tions defending the rights of LGBT people can be interpreted). Meanwhile, the Con-
stitution clearly prohibits obliging citizens to disclose this type of data.

Additionally, six months before the muzzle law took effect, Justice Minister
Zbigniew Ziobro appointed the Disciplinary Commissioner for ordinary court judges
along with two deputies to investigate potential disciplinary violations by judges.
They initiated disciplinary proceedings against those who criticized the contentious
alterations in the judiciary.®® Gradually, it became evident that, contrary to the claims
made by the Law and Justice party, the new disciplinary processes did not promote
greater judicial transparency. Instead, they were weaponized, and as F. Zoll and L.
Wortham noted, served as a ‘silver bullet’ to undermine the constitutional safeguards
of judicial independence shrouded in autocratic legalism.®

In 2023, following eight years under the United Right government, and just prior
to the parliamentary elections won by the democratic opposition, the status of the
Polish judiciary was intricate. Although initially criticized, apex courts (CT and SC),
once effectively taken over, turned into institutions that significantly legitimized and
enhanced populist power. Concurrent with the ongoing politicization of the highest
courts, there was a notable shift in populist rhetoric regarding the judiciary. The narra-
tive surrounding juristocracy faded into obscurity. Despite earlier criticisms of sup-
posed judicial activism and the politicization of the judiciary, apex courts became cen-
tral to shaping public policy through their decisions.® At this juncture, the primary
target of criticism transitioned to individual judges who spoke out against judicial re-
forms, rather than the courts themselves. This shift contributed to the submission of
preliminary questions to the CJEU and individual complaints to the ECtHR regarding
judges facing various forms of indirect systemic pressure, thereby activating multi-
layered constitutionalism. Within ordinary and administrative courts, aside from those
judges legally appointed or promoted prior to 2018, the number of individuals ap-
pointed to judicial posts with the support of the politicized NCJ steadily increased.
From 2018 to August 2023, the President appointed 2,204 ‘neo-judges’ — a term used
in independent media to differentiate them from legally appointed judges — across all
court types.*

38 P Mikuli and M Pach, ‘Disciplinary Liability of Judges. The Polish Case’ in P Mikuli, G Kuca
(eds), Accountability and the Law (Routledge 2021) 74.

39 F Zoll and L Wortham, ‘Weaponizing Judicial Discipline: Poland’, in R Devlin and S Wildeman
(eds), Disciplining Judges Contemporary Challenges and Controversies (Edward Elgar 2021) 278.

40 A Kustra Rogatka, ‘The Hypocrisy of The Hypocrisy of Authoritarian Populism in Poland: Be-
tween the Facade Rhetoric of Political Constitutionalism and the Actual Abuse of Apex Courts’ (2023)
19 European Constitutional Law Review 58.

41 M Szuleka, M Szwed, M Wolny, ‘Powotania sedziéw w latach 2018-2023 na wniosek tzw.
»howej” Krajowej Rady Sadownictwa. Analiza statystyczna’ (2023), at hfhr.pl.
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3. Therole of regional courts in establishing the European standard of a court
as a hon-majoritarian institution.

3.1. Multi-layered constitutionalism, European courts, and the rule of law crisis in
Poland

The analysis of CJEU and ECtHR case law in matters related to judiciary reform
requires viewing these judgments through a broader lens that considers the involve-
ment of institutions in multi-layered constitutionalism in countering the rule of law
crisis in Poland. European courts, like domestic courts, safeguard liberal limits on
majoritarianism, making them frequent targets of criticism from populists. Populist
backlashes against international courts often arise following attempts to curb domes-
tic courts, usually for similar reasons.*? Nonetheless, despite these attempts, regional
courts, as non-majoritarian institutions of multi-layered constitutionalism, possess
systemic potential to impose constitutional limits on populist-driven changes within
domestic legal systems. In the case of judicial reform in Poland, both the CJEU and
the ECtHR, as European apex courts, have participated in shaping the legal standards
that ensure the proper functioning of courts as non-majoritarian institutions, which
is crucial for both the separation of powers and the protection of individual rights.
This paper examines this phenomenon from both bottom-up and top-down perspec-
tives.

The first perspective underscores the significance of the changes in the Polish
political and legal system post-2015, with judicial reform being one of the key ele-
ments. These changes have resulted in a crisis of the rule of law, evidenced predom-
inantly by the diminishing significance of constitutional norms in political practice.
Autocratic legalism, characteristic of contemporary populist governments, encom-
passes the non-application, abuse, or selective enforcement of laws and the constitu-
tion, which pertains to the erosion of the constitution’s standing within the political
system. Pablo Castillo-Ortiz describes this as the ‘denormativisation’ of the consti-
tution.*®* A notable aspect of this ‘denormativisation’ in Poland was the effective
capture of the CT. Consequently, the absence of a lawfully operating judicial review
body at the national level became a primary reason for the shift towards multi-lay-
ered constitutionalism and European courts. This transition towards supranational
institutions was accompanied by a change in the perception of EU law, albeit to a
lesser extent and largely secondary regarding the legal system of the Council of Eu-
rope. The previously somewhat restrained behaviour of Polish judges and courts to-
ward the preliminary procedure and the application of EU law — despite a gradual
evolution towards a more open stance — has experienced qualitative and, to a lesser

42 E Voeten, ‘Populism and Backlashes against International Courts’ (2020) 18 Perspectives on
Politics 407.

43 P Castillo-Ortiz, “The Illiberal Abuse of Constitutional Courts in Europe’ (2019) 15 European
Constitutional Law Review 67, 70.
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extent, quantitative change.* Rule of law activists, NGOs, and certain judges oppos-
ing controversial legislative changes have also recognized the significance of supra-
national institutions amid the rule of law crisis in Poland.*® The acknowledgment of
supranational constitutionalism by various social actors resulted in a transformation
of legal culture. European courts, including the CJEU and the ECtHR, began to be
recognized as quasi-constitutional courts by Polish courts. European standards,
which align axiologically with the Polish constitution, are now viewed as a means to
restore the political and legal significance of the national constitution.

The top-down perspective, conversely, allows us to regard the rule of law crisis
in Poland as an opportunity for supranational institutions to enhance the importance
of European norms. This opportunity was initially recognized, and to some degree,
seized by EU institutions, particularly the CJEU. The CJEU swiftly identified the
rule of law crisis in Poland (and in other EU countries, such as Hungary and Roma-
nia) as a pivotal moment for EU constitutionalism, utilizing it to fortify the role of
Article 19(1)(2) TEU and Article 2 TEU within the EU legal framework. The EC-
tHR, as a regional international court with established and broadly uncontested com-
petence to define the standards of fundamental rights protection applicable within
the Council of Europe legal system, only indirectly addresses violations of the rule
of law. From the ECtHR’s viewpoint, the judicial reform in Poland did not signifi-
cantly impact its ability to expand previous jurisdiction. Nonetheless, regarding EC-
tHR jurisprudence connected to the judicial reform in Poland, the systemic issues
that Polish judges have grappled with since 2015 imply that individual complaints
related to the judiciary reform in Poland have significantly developed the previously
established Strasbourg standard of a national court as a genuinely non-majoritarian
institution.

The two perspectives are complementary and consistent. While it might initially
seem that the top-down approach is solely focused on strengthening supranational
institutions, it actually aims to uphold the effectiveness of the national constitution,
supported by the axiological coherence between national and supranational legal or-
ders. Thus, analysing the judicial reform in Poland in the light of European courts
involves more than the primacy of EU law over national laws and the effectiveness
of Strasbourg’s fundamental rights standards. Primarily, it addresses the multi-lay-

4 A Frackowiak-Adamska and P Banczyk, ‘Formutowanie pytan prejudycjalnych do Trybunatu
Sprawiedliwosci Unii Europejskiej. Praktyczny przewodnik” (Wolters Kluwer 2020); K Sobczak, ‘Prof.
Frackowiak-Adamska: Wigcej pytan do unijnego Trybunatu, bo trzeba broni¢ praworzadnosci’ (Prawo,
28 april 2022), at www.prawo.pl.

45 Polish society, compared to other societies in EU member states, has for many years been con-
sidered to be friendly towards Poland’s membership in the EU. Nevertheless, during the rule of law
crisis, social surveys have shown a significant increase in this support. It reached a record level of 92%
in June 2022. A similar survey conducted in April 2023 showed that acceptance of EU membership had
decreased, although it remains very high (85%); see Centrum Badania Opinii Spotecznej, ‘Opinie 0
cztonkostwie w Unii Europejskiej. Komunikat CBOS’ (May 2023), at www.cbos.pl.


https://www.prawo.pl/prawnicy-sady/pytania-prejudycjalne-do-tsue-skokowy-wzrost-z-pol-ski,514821.html
https://www.cbos.pl/SPISKOM.POL/2023/K_055_23.PDF
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ered safeguarding of the national constitution and the formation of a coherent Euro-
pean standard for courts as non-majoritarian institutions, which can counter majority
rule during periods of constitutional populism.

3.2. Judicial reform in Poland before the CJEU

The analysis of the CJEU case-law on judicial reform in Poland must take into ac-
count the wider EU rule of law toolbox, which encompasses both preventive and
corrective measures. This toolbox features various legal and political mechanisms:
firstly, proceedings before the CJEU, primarily those initiated under the infringe-
ment procedure in Article 258 TFEU; secondly, the process under Article 7, which
addresses violations of the common values highlighted in Article 2; and thirdly, the
rule of law conditionality mechanism, allowing for the suspension of EU funding to
a Member State that breaches the rule of law. These mechanisms have all been em-
ployed in relation to Poland during the tenure of the Law and Justice government.

Regarding the Court of Justice of the European Union (CJEU) case-law on judi-
cial reform in Poland, including preliminary rulings, its effectiveness has been hin-
dered by the inherently slow pace of court proceedings, particularly in contrast to the
rapid violations of the rule of law committed by national authorities. Furthermore,
the remedial measures enacted by national authorities have often appeared superfi-
cial. Additionally, the politicized Constitutional Tribunal (CT) has not only ob-
structed the enforcement of the CJEU’s preliminary rulings on judicial reform* but
has also issued unprecedented judgments in the context of European constitutional-
ism, calling into question the alignment of primary EU law provisions, such as Arti-
cle 19(1)(2) of the CJEU, with the Polish Constitution.*’” Nevertheless, the actions of
the populist government and the compromised constitutional court underscore the
importance of the analysed CJEU jurisprudence. This jurisprudence represents a vi-
tal judicial voice at the EU level, setting the standards that national courts must up-
hold to operate as truly non-majoritarian judicial institutions.*

Without a doubt, the primary normative reference for defining the EU standard
for national courts as comprehensive non-majoritarian bodies has been Article
19(1)(2) TEU (effective judicial protection).®® Its increasing normative importance
in shaping the model of an independent national court, especially when compared to
Acrticle 47 of the Charter (right to an effective remedy and to a fair trial), was evident

46 The CT judgment of 20 April 2020 U 2/20.

47 Constitutional Tribunal, judgment of 14 July 2021, case P 7/20, Constitutional Tribunal, judg-
ment of 7 October 2021, case K 3/21.

“8 |t is worth to note that before the principle of effective judicial protection was reflected in Art.
19 section 1 paragraph 2 TEU, it was derived in the case law of the CJEU from the constitutional
traditions of the Member States and the ECHR.

4% Nevertheless it is worth to note that before the principle of effective judicial protection was
reflected in Art 19 section 1 para 2 TEU, it was derived in the case law of the CJEU from the constitu-
tional traditions of the Member States and the ECHR.
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in the landmark Associacao Sindical dos Juizes Portugueses (ASJP) case.® This case
afforded the CJEU a significant opportunity to express the principle of effective ju-
dicial protection as a vital tool for upholding the values and principles enshrined in
Article 2 TEU,% and it has profoundly influenced the dynamics of the European
dimension of Poland’s rule of law crisis.>?

The CJEU has faced various facets of judicial reform in Poland: i) the discrimina-
tory changes that lowered judges’ retirement ages; ii) the status of the Supreme Court’s
Disciplinary Chamber; iii) the judicial appointment process; iv) the regime for disci-
plinary liability; v) forms of indirect systemic pressure on judges, such as transfers to
different courts or between divisions of the same court. Each of these controversial
aspects of systemic changes in the Polish judiciary has served as a reference point to
help shape the EU standard for national courts as non-majoritarian institutions.

3.2.1. Discriminatory changes that lowered the retirement age of the judges

The CJEU first examined the discriminatory changes made to the law governing or-
dinary courts and the Act on the Supreme Court, which reduced the retirement age
for judges. These changes were among the initial aspects of the judiciary reform
reviewed by the CJEU. Despite the Polish authorities revising these regulations due
to pressure from EU institutions, and reinstating judges who had previously been
removed under these rules, the CJEU decided to proceed with the cases. In its judg-
ments in cases C-619/18° and C-192/18,> the CJEU emphasized that independence
(including the irremovability of judges) and the rule of law are vital for ensuring
effective judicial protection. Consequently, the CJEU determined that by implement-
ing the aforementioned changes, the Polish authorities did not meet their obligations
under Article 19(1) and (2) TEU.

3.2.2. The status of the Disciplinary Chamber

The second aspect of the reform examined by the CJEU involved the status of the
Disciplinary Chamber of the SC, which possesses distinct competencies and a unique
standing within the SC. This aspect also indirectly pertains to the NCJ due to its vital
role in the judicial appointment process, including that of the Disciplinary Chamber.
In the much-awaited ruling A.K. in joined cases C-585/18, C-624/18, and C-

50 Case C-64/16 of Associacdo Sindical dos Juizes Portugueses, ECLI:EU:C:2018:117.

51 Cf L Pech and S Platon, “Judicial Independence under Threat: The Court of Justice to the Rescue in
the ASJP Case (Case C-64/16, Associacao Sindical dos Juizes Portugueses, Judgment of the Court of Justice
(Grand Chamber) of 27 February 2018, EU:C:2018:117)’ (2018) 55 Common Market Law Review 1827.

52 From January 2016, it was based solely on Art 7(1) TEU. Over time, the CJEU judgment in the
ASPJ case became a reference point for the increasing number of cases related to judicial reform in
Poland.

5 The judgment of the CJEU of 24 June 2019, Case C-619/18 Commission v Poland,
EU:C:2019:531.

5 The judgment of the CJEU of 5 November 2019, Case C-192/18 Commission v Poland
EU:C:2019:924.
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625/18,% the CJEU concentrated on the independence of the Disciplinary Chamber.
The preliminary references originated from one of the older chambers of the SC: the
Labour and Social Insurance Chamber, before which the cases were pending. The
referring court assumed a substitute role, as the cases were brought before it only
because the Disciplinary Chamber, intended to handle similar matters, had not yet
been established. The referring court aimed to clarify with the CJEU whether the
future Disciplinary Chamber and its members would ensure adequate guarantees of
independence and impartiality.

The CJEU based this traditional preliminary judgment on the ‘test of independ-
ence’, which necessitates evaluating and weighing all contentious circumstances sur-
rounding the appointment of judges — specifically, those appointed to the Disciplinary
Chamber — and determining whether these collectively justify reasonable doubts
among citizens regarding the court’s independence. As M. Krajewski and M. Ziotkow-
ski highlight, ‘this concept is rooted in the understanding that, since it is impossible to
ascertain the profound and genuine motives behind judges’ decisions, the most we can
do is, among other things, establish a procedure for judicial appointments and removals
that ‘cannot give rise to reasonable doubts, in the minds of individuals, as to the im-
perviousness of the judges concerned to external factors and as to their neutrality con-
cerning the interests before them, once appointed as judges’.%®

The CJEU’s methodology in this ‘holistic approach’ to judicial independence
was undoubtedly influenced by concerns about the systemic ramifications for the EU
as a whole, based on the opinion of AG Tanchev.®” Nevertheless, as a classic prelim-
inary ruling offering a nuanced interpretation of EU law, the A.K. judgment was
relatively easy to challenge at the domestic level. The SC issued two rulings intended
to implement the A.K. decision, applying the independence test to the Disciplinary
Chamber and concluding that it does not fulfil the required standards for an inde-
pendent and impartial judicial body, as it fails the independence criteria established
by the CJEU in the A.K. ruling (the SC judgment of 5 December 2019% and the
resolution of three combined (old) Chambers of the Supreme Court of 23 January
2020).5° However, the legitimacy of these rulings has been challenged by the cap-
tured CT.%

55 The judgment of the CJEU of 19 November 2019, joint cases C-585/18, C-624/18, and C-625/18
A.K. and Others, ECLI:EU:C:2019:982.

5 M Krajewski and M Ziolkiwski, ‘The Power of “Appearances™ (Verfassungshlog, 26 November
2019) verfassungsblog.de with reference to para 134 of the A.K. judgment.

57 Opinion of AG Tanchev delivered on 27 June 2019 in Joined Cases C-585/18, C-624/18 and
C-625/18 A.K. (C-585/18), EU:C:2019:551.

%8 Supreme Court, judgment of 5 December 2019, case |11 PO 7/18.

59 Supreme Court, resolution of 23 January 2020, case BSA | 4110 1/20.

80 Constitutional Tribunal, decision of 20 April 2020, case U 2/20.
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The judicial appointment procedure

The third reform element examined by the CJEU was the NCJ and judicial appoint-
ment procedure. This issue was central to case A.B. C-824/18, which was referred by
the Supreme Administrative Court (SAC). The domestic court’s case involved an ap-
peal against NCJ resolutions, in which the NCJ chose not to recommend five candi-
dates for judicial positions in two of the Supreme Court’s three ‘old’ chambers. During
the appeal process, the SAC ordered a suspension of the resolutions. Nonetheless, the
President proceeded to appoint the candidates proposed by the NCJ to the SC. On 25
March 2019, the captured CT ruled that a provision in the Act on the NCJ, which
granted the SAC the authority to consider appeals against resolutions concerning indi-
vidual SC judge appointments, was unconstitutional. The CT’s ruling led to a modifi-
cation of the Act on the NCJ, eliminating judicial review from the Supreme Court
judge appointment process altogether.®> The amended Act stipulated the termination
of proceedings related to appeals against NCJ resolutions for individual Supreme
Court judge appointments that had begun but were not finalized, effective by law.
However, the SAC maintained its preliminary questions to the CJEU. The referring
court sought the CJEU’s interpretation of Article 19(1)(2) TEU (the principle of effec-
tive judicial protection of rights under EU law) and Article 267 TFEU (the ability of
national courts to initiate the preliminary ruling process) in relation to Polish law.

Although the CJEU’s judgment of 2 March 2021 in case A.B. is framed as a
typical guidance case, as categorized by Tridimas,® it strongly articulates the mini-
mum standards for judicial appointment procedures in Member States under Article
19(1)(2) TEU, which are essential for the functioning of an independent court as a
non-majoritarian body.®* In response to this ruling, the SAC annulled the NCJ’s de-
cision. However, it also clarified that the ruling’s effects do not affect the systemic
validity and efficacy of presidential acts regarding judicial appointments.®

The disciplinary liability regime
The fourth element of the judicial reform assessed by the CJEU was the new disci-
plinary liability regime and the ‘muzzle law’, which, however, also referred to the

61 Constitutional Tribunal, decision of 25 March 2019, case K 12/18.

62 Act of 26 April 2019 amending the Act on the National Council of the Judiciary and the Act —
Law on the System of Administrative Courts (Dz.U. 2019) 914.

63 See further, T Tridimas, ‘Constitutional Review of Member State Action: The Virtues and Vices
of an Incomplete Jurisdiction’ (2011) 9 International Journal of Constitutional Law 737, where Tridi-
mas identifies three types of preliminary rulings: outcome cases (ready-made solution to the dispute);
guidance cases (where the CJEU provides the referring court with guidelines as to how to resolve the
dispute and deference cases (in which the CJEU answers the question in such general terms that, in
effect, it defers to the national judiciary).

64 See also: A Grzelak and A. Sakowicz, ‘Wymoég niezalezno$ci sadu krajowego jako element
skutecznej ochrony sadowej (uwagi na tle wyroku TS z 19.11.2019 r. dla polskiego wymiaru
sprawiedliwosci)’ (2020) 5 Parnstwo i Prawo 62.

8 Supreme Administrative Court, judgment of 6 May 2021, case Il GOK2/18.
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status of the Disciplinary Chamber of the SC to a great extent (and therefore partially
overlaps thematically with the first of the issues discussed).

The first ruling that addressed this issue was the judgment of 15 July 2021 in
case C-791/19. It was delivered during exceptional dynamics in the judicial dimen-
sion of the dispute over the reform of the judiciary in Poland, emphasizing the nexus
between Article 19(1)(2) TEU and the rule of law.® The CJEU found all five allega-
tions made by the European Commission in the case at hand to be well-founded,
which further led to the conclusion that the Disciplinary Chamber of the SC, princi-
ples of disciplinary liability of judges, and the other elements of the disciplinary re-
gime did not comply the EU law and required either profound changes or nullifica-
tion.%” The CJEU, among others, declared that Poland failed to guarantee that disci-
plinary cases were examined by a tribunal ‘established by law’ by conferring discre-
tionary power on the President of the Disciplinary Chamber to designate the disci-
plinary tribunal with jurisdiction at first instance in cases concerning judges of the
ordinary courts. This strong statement demonstrates that the CJEU acknowledged a
significant connection between systemic measures to ensure the independence of the
judicial body and the standard of the court ‘established by law’.

In the judgment of 5 June 2023, the CJEU once again addressed the issue of the
disciplinary liability regime for judges in Poland. Although the case outcome was
largely expected, the decision was notable for recognizing some of the more insidi-
ous ways Poland has undermined judicial independence. The CJEU pointed out that
the ‘muzzle law’ was intended to limit the possibility for national courts to use a
preliminary procedure and reiterated that the Disciplinary Chamber was a body vio-
lating Article 19(1)(2) TEU.

Forms of indirect systemic pressure on judges

The final element of the judicial reform that came under scrutiny by the CJEU con-
cerned indirect systemic pressure on independent judges, which manifested as trans-
ferring judges without their consent to another court or between two divisions of the
same court. In the judgment of 6 October 2021 in case C-487/19 W.Z. concerning
dissenting judge Waldemar Zurek, the CJEU ruled that such transfers may violate
the principles of irremovability and independence of judges. The case was referred
to the CJEU by the Civil Chamber of the Supreme Court, which requested a ruling
on the president of the Regional Court of Krakow’s decision to transfer Judge Wal-
demar Zurek from one court division to another without his consent. Nevertheless,
the CJEU also included a more surprising and, in a sense, groundbreaking, statement

66 Case C-791/1 Commision v Poland, EU:C:2021:596, para 51.

57 Nevertheless, the Sejm passed an amendment to the Act on the Supreme Court only on 9 June
2022. Under it - at least formally - the Disciplinary Chamber was abolished, and in its place the Profes-
sional Liability Chamber was established, which, however, also includes persons appointed to judicial
positions with the participation of the politicized National Council of the Judiciary.
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in its decision. It found that a decision by which a body adjudicating in the last in-
stance and a single judge’s bench dismissed the appeal of a judge transferred against
his will should be considered null and void if the appointment of that single judge
occurred in flagrant violation of the fundamental norms concerning the structure and
functioning of the judicial system in question. As R. Manko and P. Tacik note, this
statement addresses the complex issue of what status should be ascribed to rulings
issued by persons whose judicial appointments are deemed irregular. The CJEU’s
decision in case W.Z. can be read as developing the principle of primacy to the point
where it necessitates, in certain situations, considering rulings issued by persons ap-
pointed irregularly to judicial office as legally non-existent under EU law.%® How-
ever, this far-reaching interpretation of the CJEU ruling is not coherent with the
CJEU’s somewhat hesitant approach to preliminary questions submitted by judges
who have been incorrectly appointed.®

It is also worth noting that, to date, the CJEU has not yet ruled on Case C-
448/23,7 which was brought on appeal in connection with the controversial rulings
of the politicized Court of Justice in Cases P 7/20™ and K 3/21.7? In both rulings
issued with the participation of so-called ‘double judges’, the CT ruled on the scope
of the unconstitutionality of EU primary law. Both cases were initiated as a direct
response to the judgments and interim orders of the CJEU in cases related to the
reorganization of the Polish judiciary.

3.2. Judicial reform in Poland before the ECtHR

The ECtHR, as an international court safeguarding fundamental rights, plays a dis-
tinct systemic role compared to the CJEU.” This fact has led to a more rights-ori-
ented and less rule-of-law/systemic-oriented approach by the ECtHR to judicial re-

8 R Manko and P Tacik, ‘Sententia Non Existens: A New Remedy under EU Law?: Waldemar
Zurek (W. Z.) Case C-487/19, Waldemar Zurek (W. Z.), Judgment of the Court of Justice (Grand
Chamber) of 6 October 2021, EU:C:2021:798” (2002) 59 Common Market Law Review 1194,

5 In the judgment of 24 March 2022 case C-132/20 the CJEU decided to consider on the merits
the preliminary question referred by SC’s neo-judge Kamil Zaradkiewicz (appointed in the defective
procedure to the Civil Chamber), whereas in case C 718/21 referred by a tree person adjudicating panel
of the Chamber of Extraordinary Control and Public Affairs of the SC (fully consisted of neo-judges),
the CJEU that the panel which submitted the request for a preliminary ruling did not constitute a ‘court
or tribunal” within the meaning of Article 267 TFEU and declared request inadmissible. The latter po-
sition has been confirmed in cases C-390/23 (decision of 15 May 2024), C-720/21 (decision of 29 May
2024) — both preliminary references from the Chamber of Extraordinary Review; and in case C-326/23
(judgment of7 November 2024) — reference from the Civil Chamber’s neo-judge Tomasz Szancito.

70 Advocate General Dean Spielmann Opinion in his opinion of 11 March 2025 proposed that the
Court should declare that Poland has failed to fulfil its obligations under EU law.

"1 Constitutional Tribunal, ruling of 14 July 2021, case P 7/20.

2 Constitutional Tribunal, judgment of 7 October 2021, case 3/21.

73 See C Eckes, ‘Multilayered Non-Majoritarianism: European Courts and National Climate Ac-
tion’ (2026) 11 European Papers 465.
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form in Poland. The ECtHR has developed the standard of a fully-fledged non-ma-
joritarian national court based on Article 6 of the Convention. Individual complaints
about judicial reform in Poland can be divided into two groups. The first focuses on
the right to a court established by law, whereas the second refers to the right of access
to a court in cases concerning domestic judges. Both groups of cases made signifi-
cant contributions to developing the standard that national courts must meet to be
considered genuinely non-majoritarian institutions.

3.3.1. Cases focused on the right to a court established by law

In cases focused on the right to a court established by law, the ECtHR has extensively
relied on the Astradsson case,’* which marks a turning point in the ECtHR’s case
law related to this element of Article 6 of the ECHR.” The Astradsson case regarded
the severe irregularities in appointing one of the judges who heard the domestic case.
The ECtHR ruled that these procedural flaws resulted in a violation of Article 6(1)
of the ECHR. The impact of the Astradsson test on the jurisprudence of the ECtHR
about judicial reform in Poland can be compared to the significance of the ASJP
judgment in developing the CJEU’s case law, as discussed in the previous subsec-
tion. The right to a court established by law pertains to the requirement that a court’s
operations be consistent with the law. This, in turn, is a prerequisite for safeguarding
that national courts are fully-fledged, non-majoritarian institutions.

In the Xero Flor case, the ECtHR applied the Astradsson test while deciding on the
improper composition of the CT and unanimously ruled that the composition of the CT
in the applicant’s case did not meet the requirement of a ‘court established by law’.

The ECtHR reached similar conclusions in Reczkowicz,”® Dolinska-Ficek and
Ozimek,”” Advance Pharma,’® Tuleya,” Juszczyszyn,®® and, last but not least, the
Waltesa® cases. In all of them, the ECtHR was confronted with flaws in judicial ap-
pointments resulting from the political capture of the NCJ.

In the Reczkowicz case, which concerned the status of the Disciplinary Chamber
of the SC, the ECtHR noted that grave irregularities in appointing judges to the Disci-
plinary Chamber constituted a manifest breach of domestic law. The ECtHR pointed
out that the recommendation of candidates for judicial appointment to the Disciplinary

74 Gudmundur Andri Astradsson v Iceland App no 26374/18 (ECtHR, 12 March 2019, ECtHR 1
December 2020).

S M Szwed, ‘Prawo do sadu ustanowionego ustawg a orzekanie przez sedzidw sgdow powszech-
nych powotanych na wniosek Krajowej Rady Sadownictwa po 6 marca 2018 r.” (2022) 4 Przeglgd
Konstytucyjny 97.

76 Reczkowicz v Poland App no 43447/19 (ECtHR, 22 July 2021).

" Dolitisk Ficek I Ozimek App nos 49868/19 and 57511/19 (ECtHR, 8 November 2021).

8 Advance Pharma v Poland App no 1469/20 (ECtHR, 3 February 2022).

7 Tuleya v Poland App nos 21181/19 and 51751/20 (ECtHR, 6 July 2023).

80 Juszczyszyn v Poland App no 35599/20 (ECtHR, 30 January 2023).

81 Watesa v Poland App no 50849/21 (ECtHR, 23 November 2023).
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Chamber — a prerequisite for appointment by the President of Poland — had been en-
trusted to the NCJ, a body that lacked sufficient guarantees of independence from the
legislature and the executive. Such a fundamental irregularity significantly impacted
the entire process and compromised the legitimacy of a court composed of judges so
appointed. In Dolinska-Ficek and Ozimek case the ECtHR focused on the Chamber of
Extraordinary Review and Public Affairs, nevertheless, noted that the consequences
of the current status of the NCJ might ‘systematically affect future judicial appoint-
ments not only in the other chambers of the Supreme Court but also in the ordinary,
military and administrative courts’.8? In the Advance Pharma case regarding the status
of the so-called ‘neo-judges’ adjudicating in the Civil Chamber, it was emphasized
that the continued functioning of the NCJ in its unchanged constitutional form will
perpetuate the systemic dysfunction identified and could potentially result in repeated
violations of the right to a court established by law in the future.®® This warning has
been implemented in the Tuleya and Juszczyszyn cases. The pilot judgment in the
Walesa case, brought by former Polish President Lech Walgsa against the Polish gov-
ernment, focused on the extraordinary complaint as an extraordinary appellate measure
considered by the Chamber of Extraordinary Review. Besides reiterating previous
findings concerning systemic flaws in the judicial appointment procedure that affect
the Chamber of Extraordinary Review composition, the ECtHR also ruled that the ex-
traordinary complaint posed a risk of becoming a politicized mechanism for executive
oversight of judicial decisions.

3.3.2. Cases focused on the right of access to a court in cases concerning domestic
judges
The second group of cases related to judicial reform in Poland pertains to the right
of access to court in cases involving domestic judges and broadly defined employ-
ment disputes between the authorities and Polish judges. Those disputes concerned
matters such as the dismissal of presidents and deputy presidents of courts by the
Minister of Justice (Bojara and Broda)® and the termination of the term of office of
judges-members of the ‘old’ NCJ (Grzeda® and Zurek).®® In each case, the ECtHR
applied the Eskelinen®” test. As M. Leloup points out, the ECtHR has established a
new approach to this test, which considerably raises the bar for excluding judges
from access to a court when disputes concern their status or career.® The cases above
resulted in the ECtHR declaring the dismissal of presidents and deputy presidents of
courts, the termination of the term of office of judges-members of the ‘old’ NCJ, and

82 Cf. Dolinsk Ficek I Ozimek (n 77) para 368.

83 Advance Pharma v Poland (n 78) para 365.

84 Bojara and Broda v Poland App nos 26691/18 and 27367/18 (ECtHR, 29 June 2021).

8 Grzeda v Poland App no 43572/18 (ECtHR, 15 March 2022).

8 Zurek v Poland App no 39650/18 (ECtHR, 15 June 2022)

87 Eskelinen v Finland App no 63235/00 (ECtHR, 19 April 2007).

8 M Leloup, ‘Not Just a Simple Civil Servant: The Right of Access to a Court of Judges in the
Recent Case Law of the ECtHR” (2023) 4 European Convention of Human Rights Law Review 23.
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harassment of judges who criticized the reorganization of the judiciary carried out
by the Law and Justice government to be incompatible with Article 6 of the ECHR.
In Bojara-Broda, the ECtHR highlighted that the special bond of trust and loyalty
required of public servants and judicial independence are not easily reconcilable.
The complex nature of the service relationship between members of the judiciary
and the State requires that the judiciary be sufficiently separated from other branches
of the State in the exercise of its functions. Therefore, it would be illusory to believe
that judges can uphold the rule of law and implement it effectively if domestic law
deprives them of the protection afforded by the ECHR in matters directly concerning
their independence and impartiality.®® In Grzeda, the Grand Chamber held that judi-
cial independence should be understood inclusively and thus should not only apply
to Judges in their adjudicating role but also to other official functions that they may
be called upon to perform, which are closely connected with the judicial system.®
Therefore, the procedural protection that the applicant Judge should enjoy did not
only concern his judicial position as such, but also his mandate as a judicial member
of the NCJ.%! This position was upheld in Zurek, where the ECtHR decided not only
that Poland violated the Convention by the instrumental and illegal removal from the
NCJ. In Zurek, ECtHR also found that the actions taken against the appellant had a
‘chilling effect’ and were intended to deter not judge Zurek, but also other members
of the judiciary. Finally, the ECHR also noted that the general right to freedom of
expression of judges to address matters concerning the functioning of the justice sys-
tem may be transformed into a corresponding duty to speak out in defence of the rule
of law and judicial independence when those fundamental values come under
threat.®

4, Conclusions

The judicial reform in Poland has been a catalyst for significant growth in the case
law of European courts, establishing standards for national judiciary as genuinely
non-majoritarian institutions. Between 2019 and 2023, the CJEU and the ECtHR (the
latter in 2021 with the Xero Flor judgment) decided numerous cases addressing var-
ious aspects of the contentious reform. These include the altered retirement age for
Supreme Court judges, the status of the SC’s Disciplinary Chamber, the disciplinary
accountability framework for judges, irregular judicial appointments due to the po-
liticization of the NCJ, and issues surrounding individuals improperly appointed as
CT judges. Additionally, they covered access to courts in broadly defined employ-
ment disputes between state authorities and Polish judges, and the extraordinary re-
view process that has been structured to permit political misuse. These rulings have

8 See Bojara and Broda v Poland (n 84) para 120 of the judgment.
9 Grzeda v Poland (n 85) para 303 of the judgment.

9 Leloup (n 88) 54.

92 Zurek v Poland (n 86) paras 128-134 of the judgment.
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enhanced the role of European courts as critical non-majoritarian actors in shaping
the political dialogue on judicial authority in Europe, advocating strong standards
for effective, independent, and rule-of-law-compliant national courts.

The bottom-up approach, one of the two perspectives discussed in this paper,
enables an examination of this phenomenon from the perspective of national courts
and judges facing challenges to their independence and the separation of powers.
This perspective sheds light on the judicial resistance of Polish judges, which was a
key factor in the dynamic development of European courts’ case law on judicial in-
dependence. As L. Bojarski points out, judicial resistance®® is institutionally related
to the concept of ‘self-defence of the institutions’.% In contrast, on the individual
level, it is associated with the ‘virtue-centered model’ of a judge.*® Especially on-
bench resistance in the form of referring to CJEU preliminary questions relevant to
judicial crisis, by the Supreme Court, the Supreme Administrative Court, and com-
mon courts judges, ended with important judgments on the interpretation of Article
19 TEU. Independent judges upheld EU law, even when faced with governmental
opposition to the ‘European interpretation’.% Sometimes judicial resistance of both
on-bench and off-bench nature also resulted in repressions towards judges. This, in
turn, accelerated the dynamics of the ECtHR case law on Article 6 of the ECHR,
resulting from the increasing number of individual complaints from Polish judges
who fought for fundamental rights, closely tied to their roles as judges within na-
tional authorities. For these reasons, judicial resistance can be considered as one of
the main factors that influenced such a dynamic development of European court de-
cisions in Polish cases, compared to cases concerning other countries struggling with
the rule of law crisis and populists’ attacks on judicial independence (such as Hun-
gary or Romania).

The top-down approach enhances understanding of the distinct narratives pre-
sented by both European courts regarding judicial reform in Poland, but also raises
the question of whether the CJEU and the ECtHR judgments can effectively com-
pensate for the defective operation of the Polish apex courts in light of their imple-
mentation. The distinctiveness of the CJEU and the ECtHR approach is primarily a
consequence of the different systemic roles these two courts play in the European
legal space. The narrative surrounding the EU’s standard for courts as fully non-
majoritarian institutions is somewhat intricate and less uniform than that established
by the ECtHR. This complexity is tied to the range of issues addressed by the CJEU,

9% . Bojarski, ‘Judicial Resistance: Missing Part of Judicial Independence? The Case of Poland
and Beyond’ (2025) 15/2 Ofiati Socio-Legal Series 662—700.

% N Barber, ‘Self-defence for Institutions’ (2013) 72 The Cambridge Law Journal 558; M
Matczak, ‘The Clash of Powers in Poland’s Rule of Law Crisis: Tools of Attack and Self-Defense’
(2020) 12 Hague Journal on the Rule of Law 421.

% T Widlak, ‘Judicial Resistance and the Virtues’ (2025) 15/2 Ofiati Socio-Legal Series 629-647.

% E Letowska, ‘Defending the Judiciary: Strategies of Resistance in Poland’s Judiciary’ (Verfas-
sungsblog, 27 September 2022) at verfassungsblog.de.
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from judges’ retirement age to the disciplinary accountability system. The multifac-
eted nature of this narrative is also partially due to the dual-track process for initiat-
ing cases before the CJEU as laid out in Articles 267 and 258 TFEU. Conversely,
the ECtHR’s approach is more coherent, owing to its single-track procedure for case
initiation, which centres on two aspects: the NCJ’s involvement in judicial appoint-
ments and safeguarding the right to a court in specific cases. Although the ECtHR’s
approach is also multifaceted, it distinctly identifies two main dimensions of the
Strasbourg standard regarding national courts as non-majoritarian entities amid Po-
land’s judicial reforms. These dimensions encompass the systemic ramifications of
the NCJ’s politicization, including its role in judicial appointments and ensuring ac-
cess to the courts in disputes between Polish authorities and judges. Notable differ-
ences exist between the CJEU and ECtHR’s case law concerning judicial appoint-
ment irregularities involving the politicized NCJ. The CJEU tackled this issue in the
A.K. case, introducing the judicial independence test as the foundational measure
against the systemic effects of flawed judicial appointments. On the other hand, the
ECtHR has developed comprehensive yet consistent case law on this issue, based on
the establishment test, which reflects the ECtHR’s standard for courts established by
law. Despite their distinct approaches, the case law from the CJEU and ECtHR con-
cerning judicial reform in Poland should be viewed as interrelated and complemen-
tary, particularly regarding the systemic effects of recent political shifts that have
undermined judicial independence and the separation of powers.

The different systemic roles of both major European courts should also be jux-
taposed with the constitutional position of the apex Polish courts. The instrumental
abuse of both the CT and the SC by the Polish populist government raises an issue
regarding the effectiveness of the mechanisms of supranational constitutionalism in
compensating for the defective operation of the Polish apex courts. The analysis of
the CJEU and ECtHR case law presented in this article indicates only limited effec-
tiveness of these mechanisms. In the case of the CJEU, this limited effectiveness is
particularly evident in relation to preliminary rulings, the implementation of which
largely depends on national courts. In particular, the domestic resonance of the A.K.
judgment did not prevent further activity of the Disciplinary Chamber. Judgments
issued under Article 258 TFEU, financial penalties for failing to comply with the EU
law, and enforcing interim measures have also not always proved effective at the
national level. Nevertheless, in at least one case (the retirement age of judges), the
government decided to take a step back after the CJEU judgment. The ECtHR judg-
ments, despite greater uniformity, have also not proved to be an effective compen-
sation for the defective operation of the Polish apex courts. Nonetheless, the analysed
judgments of both European courts certainly provided significant argumentative sup-
port for common and administrative courts in their efforts to counteract the deepen-
ing crisis of the rule of law.



Poland’s Judicial Reform Before the European Courts 441

Recent developments in case law regarding judicial reform in Poland, as ad-
dressed by the CJEU and the ECtHR, hold broader implications than merely address-
ing the rule of law crisis under the PiS government. Both the CJEU and the ECtHR
recognized from the outset that the progressively evolving case law on Poland’s ju-
dicial reform would need to reference prior landmark judgments. Furthermore, they
understood that their rulings involving Polish courts and judges would have ramifi-
cations on the development of judicial systems in other EU member states and states
bound by the European Convention. Additionally, the reciprocal references illustrate
how the CJEU and ECtHR sought to establish a unified standard for domestic law
that influences judicial power.

The court’s portrayal as a genuinely non-majoritarian institution derived from
the analysed jurisprudence of both European courts is intricate. The proper appoint-
ment of judges is depicted as a prerequisite for ensuring the integrity of an institution
capable of resisting political pressures from majoritarian governance structures. Ad-
ditionally, the independence test plays a crucial role, as it necessitates evaluating and
balancing all contentious factors surrounding judicial appointments to determine if
they raise objective concerns about the judiciary’s independence. Nonetheless, other
requirements relating to a judge’s specific institutional and procedural standing re-
garding disciplinary accountability and interactions with state authorities, relevant
to their professional functions, remain essential in guaranteeing a truly non-majori-
tarian judiciary. Ultimately, a non-majoritarian court must maintain sufficient insti-
tutional and procedural separation from the executive branch.






