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1. Introduction

From 2015 to 2023 Poland experienced the retreat from liberal democracy connected
with changes towards authoritarianism. After winning the general elections in 2015,
all power was concentrated in the hands of the right wing, populist Law and Justice
Party (PiS). According to Wojciech Sadurski, contemporary populisms take different
forms, but they all have one denominator in common: ‘they abhor pluralism, minor-
ity rights, and constitutional constraints on simple majoritarian rule’.' As Cas Mudde
notes, populism is by nature hostile to the institutions of liberal democracy, includ-
ing, above all, the constitutional protection of minorities and the independent judici-
ary that has the power to limit the expressions of the general will.? The reform pro-
gram called ‘The Good Change’, initiated immediately after the PiS victory, fits per-
fectly into populist agenda.® Their real goal was to subordinate the judiciary to the
executive power. The very first step was the ‘court-packing’ of Constitutional Tri-
bunal (CT).* Then the harmful changes covered the Supreme Court, the common
courts and the National Council of Judiciary, taking the form of reorganization, staff
replacement and disciplinary proceeding.’ These actions taken by the Government
and Parliament, both bodies being supported by the Polish President, have led to the
repeated violations of the basic principles of the rule of law, related to the independ-
ence of the judiciary, resulting in a serious crisis in relations with the EU.® After the
defeat of the populists in the 2023 elections, the new pro-EU coalition government

''W Sadurski, ‘Majority Rule, Democracy, and Populism: Theoretical Considerations’ (2020) 20
Legal Studies Research Paper Studies 9.

2 C Mudde, ‘The Populist Zeitgeist’ (2004) 39 Government and Opposition 561.

3 T Wréblewska, ‘The Rule of Law: The Polish Perspective’ in A Bien-Kacata and T Drinéczi
(eds), Rule of Law, Common Values, and Illiberal Constitutionalism (Routledge 2020) 137 ff.

4T Koncewicz, ““Court-packing” in Warsaw: The Plot Thickens’ (Verfassunblog, 2015), at ver-
fassungsblog.de.

5 More on the subject see for example A Adamska-Gallant, ‘Backsliding of the Rule of Law in
Poland — a Systemic Problem with the Independence of Courts’ (2022) 13 International Journal for
Court Administration 2, at iacajournal.org.

% On 20 December 2017, the Commission triggered the procedure provided for in Art 7(1) TEU
against Poland, at eur-lex.europa.eu. Poland was also subject to two of the three conditionality mecha-
nisms, which made the payment of EU funds dependent on compliance with the rule of law, that con-
sisted on the suspension from accessing funds from Recovery and Resilience Facility (Regulation
2021/241 of the European Parliament and of the Council of 12 February 2021, 17-75) and the from
eight EU funds, including cohesion policy funds (Regulation 2021/1060 of the European Parliament
and the Council of 24 June 2021). From the literature see e.g. M Wiacek, ‘Constitutional Crisis in
Poland 2015-2016 in the Light of the Rule of Law Principle’ in A von Bogdandy, P Bogdanowicz, I
Canor, C Grabenwarter, M Taborowski and M Schmidt (eds), Defending Checks and Balances in EU
Member States (Springer 2021) 16 ff; and W Sadurski, Poland’s Constitutional Breakdown (Oxford
University Press 2019) 192 ff.


https://verfassungsblog.de/court-packing-in-warsaw-the-plot-thickens/
https://verfassungsblog.de/court-packing-in-warsaw-the-plot-thickens/
https://iacajournal.org/articles/10.36745/ijca.474
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committed to implementing an ‘Action Plan’ to restore judicial independence in Po-
land and return to the rule of law.’” This allowed the European Commission to halt
the Article 7 TEU procedure and proceed with the unblocking of EU funds. How-
ever, the reforms are still in progress and have not changed much as far as the CT is
concerned. CT remains entirely composed of judges appointed by the former parlia-
mentary majority and continues to align with the political line of that majority. The
reconstruction of what was once the Polish Constitutional Tribunal — now described
by some academics as a ‘fallen and degenerated body’® — is currently a key element
of reforms aimed at restoring the rule of law.

The article argues that the actions of the populists after 2015 concerning CT re-
sulted in the loss of its independence and consequently its non-majoritarian charac-
ter.” To counterbalance this loss, other non-majoritarian remedies that were not seen
before are being deployed. Primarily, this concerns the activity of common courts,
which, while lacking the formal competence to exercise constitutional review, have
in recent years, supported by many constitutional scholars, '’ begun putting into prac-
tice the diffused constitutional review. A good example of this practice is equal treat-
ment and the prohibition of discrimination, which is the article’s focus. In some im-
portant judgments issued in cases concerning equal rights, including LGBT+, com-
mon courts clearly dissent from the rulings of the politicized CT, which — as it will
be shown later — authorized the exclusionary populism of the ruling party.'' Primar-
ily, this consisted in employing interpretative methods that allowed for the broad
application of constitutional values as well as the content and meaning of the EU
equality directives, as articulated in the judgments of the Court of Justice of the Eu-
ropean Union (CJEU). Courts also continued to apply provisions previously declared
unconstitutional by the CT. Various forms of such resistance-driven constitutional
review will be subject to analysis in the subsequent sections of the article. De facto

7 Ministry of Justice Republic of Poland, ‘Polish Minister of Justice presents Action Plan for Re-
storing the Rule of Law’ (2024), at www.gov.pl.

8 J Zajadlo and T Koncewicz, ‘Restoration of the Polish Constitutional Tribunal as Reading the
Constitution Forward’ (Verfassungsblog, 19 February 2024), at verfassungsblog.de.

° For an understanding of non-majoritarianism, see the Introduction to the Special Issue: C Armeni
and C Eckes, ‘Non-Majoritarian Instruments and Institutions: Dissensus and Democracy in Europe’
(2026) 11 European Papers 341.

10 See e.g. R Balicki, ‘Zycie bez Trybunatu. Rozproszona kontrola konstytucyjnosci’ (Life without
the Tribunal. Diffused constitutional review) in R Balicki and M Jabtonski (eds), Paristwo i jego insty-
tucje: konstytucja, sgdownictwo, samorzqd terytorialny (Wroclaw 2018) 282-283; P Mikuli, ‘Doktryna
koniecznosci jako uzasadnienie dla rozproszonej kontroli konstytucyjnej’ (2018) X1 Gdanskie Studia
Prawnicze 635-648; T Koncewicz, ‘Emergency Constitutional Review: Thinking the Unthinkable? A
Letter from America’ (Verfassungsblog, 29 March 2016), at verfassungsblog.de.

1T As W Sadurski points out, the exclusionary character of populism is inherent to populism as such.
Quoting R. Mayer, W. Sadurski adds that politics of identity is important in authoritarian ideology, because
allows to distinguish ‘real” members of the community from the ‘false’, see Sadurski (n 7) 246-247.


https://www.gov.pl/web/justice/polish-minister-of-justice-presents-action-plan-for-restoring-the-rule-of-law
https://verfassungsblog.de/restoration-of-the-polish-constitutional-tribunal-as-reading-the-constitution-forward/
https://verfassungsblog.de/emergency-constitutional-review-thinking-the-unthinkable-a-letter-from-america
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constitutional review exercised by common courts is oriented towards broad protec-
tion of rights and freedoms, therefore, contrary to the jurisprudential line of the po-
liticized CT.

Equality cases are particularly telling. The attitude towards sexual minorities is
an issue that divides Polish society particularly deeply. The reluctance of a part of
citizens to all kinds of differences provides fertile ground for populists to build an
identity of exclusion:'? while immigrants were portrayed as a threat in the 2015 pop-
ulist’s election campaign, in 2019 it was LGBT+ people. Equality-rights cases not
only reflects the opposition of the judicial community to the actions restricting the
rights of sexual minorities by a populist government supported by a politicized CT.
This [These?] cases are also authoritative in showing the fundamental disagreement
among judges in terms of the attitude to the rule of law, the role of courts and the
duties of judges in times of constitutional crisis. Equality case law to a large extent
involves expert Non-Governmental Organizations (NGOs) specializing in anti-dis-
crimination law that are often involved as third party interveners in court proceedings
in this area. Equality case law is also a domain of influence of international courts,
especially the CJEU and the ECtHR, on the Polish constitutional legal order.

The aim of the article is to examine whether, in a situation where a constitutional
court loses the attribute of a non-majoritarian institution, i.e., its independence and
hence a core characteristic of the judiciary, common courts can be perceived as tak-
ing over this function of a constitutional court. And, further, might this discrepancy
in the interpretation of equality provisions be considered a kind of dissensus in the
judiciary? For this purpose, [ will consider some important judgments issued in Po-
land under equality provisions, including those regarding LGBT+ rights, and exam-
ine how the possible dissensus has developed in recent years.

The article is structured as follows: after this introduction, Section 2 character-
izes the Polish CT against the background of the non-majoritarianism and explains
the process of the CT's loss of non-majoritarian character. Section 3 presents the
political background for the retreat in Poland after 2015 from values underlying the
rule of law and discussed the CT’s involvement in legal changes in anti-LGBT+ law.
Section 4 addresses the activation of various forms of judicial resistance within the
domain of equality law. It also attempts to characterize this discrepancy in the judi-
ciary in the context of the concept of dissensus. The paper ends with conclusions.

12 S Holmes argues that pointing to the ‘internal enemies’ is attractive to voters who previously
felt marginalized by liberal elites identified with unfair privileges granted to various minorities. Popu-
lists skilfully redirect the frustration and resentment of these voters, for whom voting for populists
becomes an act of revenge against these elites. See S Holmes, ‘How Democracies Perish’ in CS Sun-
stein, Can It Happen Here? Authoritarianism in America (Harper Collins 2018) cited by Sadurski (n 7)
267-268.
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2. The Polish Constitutional Tribunal: from non-majoritarian to politicized actor

The Polish Constitutional Tribunal was established under the communist regime '
and initially the scope of its competences was very limited. Despite this, the CT has
been from the very beginning an important institution of the political transformation
in Poland,'* and the standards of human rights protection developed by it'* were
reflected in the text of the democratic Constitution of 1997.'¢

It can be stated that in the light of the political position, the scope of competences
and the method of appointment of its members as established in the Polish Constitu-
tion of 1997, as well as in the context of the jurisprudential practice from the period
preceding the illiberal transformations,'” the Polish constitutional court essentially
played the role of a non-majoritarian instrument, aligning with a model commonly
observed in other democratic systems. When describing the Polish CT as a non-ma-
joritarian institution, I rely on the classical understanding of such bodies as formu-
lated by Giandomenico Majone, according to which they are not directly accountable
either to the electorate or to elected representatives.'® Their characteristic feature,
compared to other non-majoritarian institutions, is that they are protectors of disfa-
voured minorities against oppressive legislation in majoritarian separation-of-power
systems. '’

Before 2015, the CT was a crucial player of the institutional checks and balances
that shape the democratic constitutional state and protect the rights and freedoms in
Poland.?® An important part of the CT’s constitutional acquis concerned equal treat-
ment and non-discrimination. In its extensive case law on the provision of Article 32
of the Constitution of Poland, it defined the content, nature and scope of application
of the principle of equal treatment and the prohibition of discrimination, confirming
the inclusive nature of the Polish Constitution.?' Although some of CT"s rulings were

13 It was established in 1982 and started working in 1986.

14 The years 1989-1997 are called ‘the heroic period’ in the activity of the CT. See more P Tuleja,
‘Geneza, rozwoj 1 upadek sgdownictwa konstytucyjnego w Polsce’ (The Origins, Development, and
Decline of Constitutional Judiciary in Poland) (2022) 10 Panstwo i Prawo 257.

15 Before 1997, the CT derived them from the principle of the rule of law.

16 See in particular the extensive catalogue of rights and freedoms in Chapter 2.

17 Such an assessment assumes some generalization reflecting a certain trend, which does not ex-
clude disclusive decisions from the point of view of the counter-majoritarian features. Sometimes the
CT went beyond the narrow framework of the negative legislator, and sometimes the protection of
minority rights was not sufficient. Compare Sadurski (n 7) 59.

18 Among such institutions, author lists: independent central banks and regulatory agencies, inde-
pendent courts and administrative tribunals. G Majone, ‘Independence vs. Accountability?, Non-Ma-
joritarian Institutions and Democratic Government in Europe’ (EUI Working Paper SPS 3-1994) 2.

19 JR Rogers and JD Ura, ‘A Majoritarian Basis for Judicial Countermajoritarianism’ (2020) 32
Journal of Theoretical Politics 435.

20 Sadurski (n 7) 96.

21 The development of the CT’s case-law concerning the principle of equal treatment began already
during the constitution of the Polish People’s Republic with the judgment of 9 March 1988, U. 7/87.
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subject to criticism, the activity of this institution enjoyed a general support from all
important players, including state bodies and citizens.*

The loss of the character of the non-majoritarian body by the Polish CT is a con-
sequence of its loss of independence, which occurred as a result of the subordination
of this body to the political authority. The initial step in the dismantling of the CT’s
independence was President Andrzej Duda’s refusal to swear in the judges dully
elected by the previous Sejm (the lower house of the Polish Parliament), followed
by the appointment of three new individuals — commonly referred to as ‘double
judges’ — in their place.” Between November 2015 and December 2016, six legisla-
tive acts concerning the Tribunal, all introduced by the ruling PiS party, were
adopted. They introduced many controversial personnel changes consisting, inter
alia, of allowing so-called quasi-judges to adjudicate®* and the changed procedures
made it possible to manipulate the adjudicating panels. Once the CT had been packed
with enough judges loyal to the government, the Minister of Justice threatened dis-
ciplinary sanctions against judges who refuse to follow the rulings of the ‘new’ CT,
introducing in 2020 so-called ‘muzzle law’.?

The undermining of the independence of the CT, as well as other measures aimed
at subordinating the judiciary to the executive branch, has encountered resistance not
only from the judicial community (addressed in detail in Section 4) but also from a
substantial segment of the public, which manifested its discontent through public
protests.

Moreover, international actors have consistently questioned the legality of the re-
forms implemented in Poland. The Venice Commission issued critical opinions on 11

According to formula formed at that time and then established during the 1997 constitution, all legal
entities characterized by a given relevant feature to the same extent are to be treated equally (e.g. judg-
ment of 13 April 1999, case K 36/98). In its case-law CT has determined the subjective scope of the
principle of equal treatment (e.g. judgment of 24 February 1999, case SK 4/98; judgment of 23 October
2001, case K 22/01), the conditions for derogation from the principle of equal treatment (e.g. judgment
of 22 February 2005, case K 10/04) and the relationship between the principle of equal treatment and
the prohibition of discrimination (e.g. judgment of 5 July 2011, case P 14/10).

22 Tuleja (n 15) 261.

23 See, e.g., A Kustra-Rogatka, ‘Poland’s Constitutional Crisis. From Court-Packing Agenda to
Denial of Constitutional Court’s Judgments’ (2016) XII Torunskie Studia Polsko-Wioskie 343-366; T
Koncewicz, ‘Constitutional Capture in Poland 2016 and Beyond: What is Next?’ (Verfassungsblog, 19
December 2019), at verfassungsblog.de; A Wojcik, ‘Defiance of EU Law by the Polish Constitutional
Tribunal” (Blog Iacl-aidc, 28 November 2023), at blog-iacl-aidc.org.

24 They have taken - through the so-called ‘midnight nomination’ — the place of the judges elected
by the previous Parliament, although the latter have not completed their terms of office. See J Macy
and AK Duncan, ‘The Collapse of Judicial Independence in Poland: A Cautionary Tale’ (Judicature
International, 2020), at judicature.duke.edu.

5 See T Koncewicz, ‘Living Under the Unconstitutional Capture and Hoping for the Constitutional
Recapture’ (Verfassungsblog, 3 January 2017), at verfassungsblog.de.

26 See, e.g., BBC, ‘Poland Protests: Tens of Thousands March Again’ (BBC, 19 December 2015),
at www.bbc.com.


https://verfassungsblog.de/constitutional-capture-in-poland-2016-and-beyond-what-is-next/
https://blog-iacl-aidc.org/2023-posts/2023/11/28/defiance-of-eu-law-by-the-polish-constitutional-tribunal
https://judicature.duke.edu/articles/the-collapse-of-judicial-independence-in-poland-a-cautionary-tale/#easy-footnote-bottom-8-3132
https://verfassungsblog.de/living-under-the-the-unconstitutional-capture-and-hoping-for-the-constitutional-recapture/
https://www.bbc.com/news/world-europe-35142582
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March 2016 and 14 October 2016, highlighting serious concerns regarding the com-
pliance of the changes with European standards.?’ Similarly, European judicial bodies
have scrutinized these developments. In particular, the European Court of Human
Rights, in its judgment of 7 May 2021 in the case of Xero Flor (Application No.
4907/18), unanimously held that the composition of the CT, as constituted in the ap-
plicant’s case, failed to meet the requirement of a ‘court established by law’.?® Like-
wise, the Court of Justice of the European Union, in its ruling of 13 July 2023, affirmed
that national courts retain the authority to assess whether rulings of the Constitutional
Tribunal contravene European Union law and, upon finding such inconsistencies, are
obliged to disapply those rulings.”’ This ruling was delivered in the context of the
Constitutional Tribunal’s decision declaring Article 19 of the Treaty on European Un-
ion incompatible with the Polish Constitution (Case K 3/21).*

Furthermore, the European Parliament, in its resolution of 21 October 2021, as-
serted that the Polish Constitutional Tribunal lacks the legal authority and institu-
tional independence necessary to legitimately interpret the Constitution of Poland.
The Parliament further condemned the Tribunal as ‘a tool for legalizing unlawful
actions of the authorities’.’

The process of delegitimizing the CT under the rule of the PiS has led to a situ-
ation in which the Tribunal is no longer able to protect the constitutional axiology,
including the rights and freedoms of individuals. As a consequence of the appoint-
ment of politically aligned judges, the CT began to operate as an institutional exten-
sion of the executive.*? In such a situation the constitutional court no longer limits
the power of the actions of the parliamentary majority by advocating for minority
rights: instead, it poses a threat to values such as freedom and equality. However, the
loss of the non-majoritarian character of the Polish CT does not mean that it has
become majoritarian. We are dealing with a politicized body that has lost its basic
attribute that is the independence and works as a government’s agenda. If such a
court authorizes the acts of government violating the constitution, it itself also acts
against the will of the majority expressed in the constitution.

27 Venice Commission, Opinion on Amendments to the Act of 25 Jube 2015 on the Constitutional
Tribunal of Poland, CDL-AD(2016)001-e, adopted at the 106th Plenary Session (Venice, 11-12 March
2016) and Venice Commission, Opinion on the Act on the Constitutional.

28 Xero Flor w Polsce sp. Z 0.0. v. Poland, App. no 4907/17 (ECHR, 7 May 2004).

2 Judgment of the CJEU of 13 July 2023, Joined Cases C-615/20 and C-671/20, Criminal
Proceedings against YP and Others.

30 Judgment of 7 October 2021, case K 3/21.

31 European Parliament, Resolution on the rule of law crisis in Poland and the Primacy of EU law
2021/2935(RSP).

32 This was openly admitted by one of the illegally appointed judges of the CT elected after 2015,
who, while answering the question whether he represented the CT or the current government, he ex-
plained that he represented both. See Lech Morawski’s speech of 9 May 2017 at an academic confer-
ence at the University of Oxford. Video recording of the conference at www.law.ox.ac.uk.


https://www.law.ox.ac.uk/news/2017-05-11-oxford-symposium-polish-constitutional-crisis-sparks-public-debate
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Against this background, the erosion of standards in the protection of equality
rights should be examined within the broader context of the transformation of the
CT into an institution that no longer offers a guarantee of independent and impartial
review of violations of constitutional rights and freedoms by public authorities. In a
number of significant rulings issued after 2015, the CT assumed the role not of a
guardian of individual rights, but rather of a co-author of the political agenda pursued
by the ruling majority. In particular, the following decisions of the CT merit atten-
tion: the judgment K 1/20 of 22 October 2020, which led to the weakening of con-
stitutional guarantees of women’s rights through the significant restriction of access
to legal abortion; the judgment Kp 1/17 of 16 March 2017, which undermined the
freedom of assembly and the principle of non-discrimination by allowing differential
legal protection of assemblies based on the content of the message and the views
expressed by participants; the judgment K 16/17 of 26 June 2019, which eliminated
a key legal instrument protecting against discrimination in access to services and will
be discussed in detail in Section 3. Through these decisions, the CT has exhibited a
readiness to issue controversial judgments that facilitate the systemic curtailment of
rights and freedoms, particularly those that stand in marked opposition to the domi-
nant populist narrative. The weakening of the level of protection is also affected by
a general slowdown in the CT’s activities, as well as a reduction in the number of
applications, complaints, and legal inquiries submitted compared to the period prior
to 2015. Statistics also indicate a decline in the proportion of judgments — which
constitute rulings that shape the legal order — within the total number of decisions
issued.*® A striking example of this trend is the absence of any rulings by the Tribu-
nal regarding restrictions on human rights during the pandemic, in contrast to the
activity of constitutional courts in other countries.** These circumstances create con-
ditions in which the development of the constitutional acquis initiated in the period
preceding the politicization of the CT has become, by its very nature, impossible.>’

33 Statistical data from the website ipo.trybunal.gov.pl.

34 See e-Bulletin on Constitutional Case-Law. Special collection of related to COVID-19, at ven-
ice.coe.int.

35 However, some academic interpretations suggest — specifically in the context of the CT’s con-
sistent jurisprudence on compensatory measures — that, in light of the Tribunal’s drastic departure from
many well-established paradigms, such as the primacy of EU law and EU-friendly interpretation, the
absence of new rulings in this area may, paradoxically, be regarded as a relatively positive signal. See
M Ziodtkowski, ‘Konstytucyjne granice uprzywilejowania wyrownawczego? (porownanie orzecznictwa
TK w okresach 1997-2016 oraz 2016-2023)’, in W Brzozowski, A Krzywon, M Wiacek (eds), W strong
rownych szans. 35 lat urzedu Rzecznika Praw Obywatelskich (Wolters Kluwer 2025) 67.


https://ipo.trybunal.gov.pl/ipo/Szukaj?cid=3
https://venice.coe.int/files/Bulletin/COVID-19-e.htm
https://venice.coe.int/files/Bulletin/COVID-19-e.htm
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3. Judging equality away: the Constitutional Tribunal’s role in legitimizing an
anti-LGBT+ agenda

The crisis of the rule of law in Poland has had many faces. In terms of axiology, we
observed a retreat from values underlying the European integration. One of them is
the principle of equal treatment and non-discrimination, which is considered the
foundation of EU axiology.*® Various aspects of this principle are guaranteed in nu-
merous provisions of primary®’ and secondary law.* The CJEU also recognizes that
the principle in question is a fundamental norm of the EU legal order expressing both
a universal value and a fundamental right.*

It can therefore be said that EU guarantees a wide range of protection against
unequal treatment and discrimination. The same applies to the Polish Constitution of
1997. According to its Article 32: All persons shall be equal before the law. All
persons shall have the right to equal treatment by public authorities (Section 1). No
one shall be discriminated against in political, social or economic life for any reason
whatsoever (Section 2). In the opinion of some legal scholars, this provision protects

36 See, e.g., C Barnard, ‘The Principle of Equality in the Community Context: P. Grant, Kalanke and
Marschall: Four Uneasy Bedfellows’ (1998) 2 Cambridge Law Journal 63; G More, ‘From Market Unifier
to Fundamental Right?’ in P Craig and G de Burca (eds), The Evolution of EU Law (Oxford University
Press 1999); M Bell, ‘The Principle of Equal Treatment: Widening and Deepening’ in ibid 626-629.

37 Various contexts of this principle are regulated primarily in the following provisions: Arts 2, 3
and 9 of the EU Treaty, Arts 9 and 157 of the Treaty on the Functioning of the EU, Arts 20, 21 and 23
of the Charter of Fundamental Rights.

38 See numerous directives in gender equality and non-discrimination: Council Directive 79/7/EEC
of 19 December 1978 on the progressive implementation of the principle of equal treatment for men
and women in matters of social security; Council Directive 92/85/EEC of 19 October 1992 on the in-
troduction of measures to encourage improvements in the safety and health at work of pregnant workers
and workers who have recently given birth or are breastfeeding; Council Directive 97/81/EC of 15
December 1997 concerning the Framework Agreement on part-time work concluded by UNICE, CEEP
and the ETUC; Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal
treatment between persons irrespective of racial or ethnic origin; Council Directive 2000/78/EC of 27
November 2000 establishing a general framework for equal treatment in employment and occupation;
Council Directive 2004/113/EC of 13 December 2004 implementing the principle of equal treatment
between men and women in the access to and supply of goods and services; Directive 2006/54/EC of
the EP and of the Council of 5 July 2006 on the implementation of the principle of equal opportunities
and equal treatment of men and women in matters of employment and occupation (recast); Directive
2010/41/EU of the EP and of the Council of 7 July 2010 on the application of the principle of equal
treatment between men and women engaged in an activity in a self-employed capacity; Directive
2014/54/EU of the EP and of the Council of 16 April 2014 on measures facilitating the exercise of
rights conferred on workers in the context of freedom of movement for workers; Directive (EU)
2019/1158 of the EP and of the Council of 20 June 2019 on work-life balance for parents and carers
and repealing Council Directive 2010/18/EU; Directive (EU) 2023/970 of the EP and of the Council of
10 May 2023 to strengthen the application of the principle of equal pay for equal work or work of equal
value between men and women through pay transparency and enforcement mechanisms.

3 See, e.g., judgment of 30 April 1996, Case C-13/94 P v S and Cornwall County Council
EU:C:1996:170; and judgment of 1 March 2011, Case C-236/09 Association Belge des Consommateurs
Test-Achats ASBL and Others v Conseil des ministers EU:C:2011:100.
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directly not only against unequal treatment by public authorities, but also against
discrimination in horizontal relations,* regardless of the reason. In this respect, the
scope of protection of the Polish Constitution is even wider than in EU directives,
which protect only due to specific criteria and only in certain areas.

The lowering of the level of protection in the field of equal treatment should be
examined within the broader framework of systemic changes that have taken place
in Poland since 2015. As the Helsinki Foundation for Human Rights points out, that
was when the biggest regression in the protection of human rights in Poland since
1989 took place.*' Along with the right to equal treatment, it also covered freedom
of assembly, freedom of speech, women’s rights, foreigners’ rights, and the right to
privacy.*” As Wojciech Sadurski notes, although human rights violations were not
drastic in nature, the gradual dismantling of institutional guarantees of human rights
created conditions conducive to further attacks on them.*

The violations of the principle of equal treatment observed under PiS rule were
an element of a systemic politics aimed at gradual exclusion from the state commu-
nity of those who do not share the conservative, Christian worldview forced by those
in power. According to the homophobic narrative in 2015-2023, the LGBT+ and
gender movements threaten the Catholic family values, which always have been a
core of Polish identity.** The anti-LGBT+ campaign was joined not only by politi-
cians from the ruling party, but was actively supported by the President of Poland.*’
By taking advantage of the aversion of the conservative part of society to people with
a different sexual orientation, politicians were able to deepen the ideological cleav-
age among citizens.*® The homophobic atmosphere constituted a kind of consent not
only for acts of discrimination, but also encouraged attacks on LGBT+ activists in
equality marches, during which police officers not only failed to provide them with

40 J Podkowik, ‘Konstytucyjna zasada rownosci i zakaz dyskryminacji w prawie cywilnym’ (The
Constitutional Principle of Equality and the Prohibition of Discrimination in Civil Law) (2016) 2
Kwartalnik Prawa Prywatnego 262.

41 Report ‘Rzady prawem zamiast rzadéw prawa’ (Governance by law instead of rule of law),
(2019), at hfhr.pl.

42 Ibid.

43 Sadurski (n 7) 249.

40 Yermakova, ‘PiS vs LGBT: The “Othering” of the LGBT Movement as an Element of Populist
Radical Right Party Discourse in Poland, Sprawy Narodowosciowe: Seria nowa’ (2021) 53 Sprawy
Narodowosciowe: Seria nowa Art 2568, passim. In addition to LGBT+ communities, other groups were
also excluded from the ‘Polishness’ category, such as feminists, Germans and Jews, see S Czapnik and
M Mazurkiewicz, ‘The Exclusionary Nationalist Discourse of Radical Populist Right-Wing Parties in
Contemporary Poland’ (2025) 92 Politeja 83.

4 D Tilles, ‘Poland’s Anti-LGBT Campaign Explained: 10 Questions and Answers, Notes From
Poland’ (17 June 2020), at notesfrompoland.com.

46 P Pacewicz, ‘Bunt elit przeciw PiS, klasa ludowa wierna. W wyborach 2018 partyjne profile
czytelne jak nigdy’ (Rebellion of the elites against PiS, working class loyal. In the 2018 elections, party
profiles clearer than ever) (OKO.press, 27 October 2018), at oko.press.
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adequate protection, but also joined in the attacks themselves, knowing that they
would not face consequences from state authorities.*’

A spectacular example of the effectiveness of the exclusionary politics was the
introduction in 2019-2020 so called ‘LGBT-free zones’ at the local government level.
Municipalities and regions covering 30 percent of Poland’s territory have passed res-
olutions declaring themselves unwelcoming of LGBT rights, in order to ban equality
marches and other LGBT+ events.*® Anti-LGBT resolutions had primarily symbolic
significance and did not introduce formal sanctions, but they gave homophobia official
status creating space for further exclusion of sexual minorities. Ultimately, by the be-
ginning of 2024 — as a result of social pressure and legal actions undertaken by the
Polish Commissioner for Citizens' Rights*’ with the support of numerous NGOs,*’ as
well as the threat of losing funds from the EU Cohesion Fund’' — all resolutions were
repealed or invalidated by administrative courts. The Supreme Administrative Court
found that the municipalities do not have the competence to formulate acts of an ideo-
logical nature, and the resolutions themselves are contrary to the constitutional princi-
ple of equality before the law and the prohibition of discrimination (Article 32 of the
Constitution), as well as Article 21 section 1 of the Charter of Fundamental Rights of
the EU and Article 14 of the European Convention of Human Rights.*?

PiS’s actions against sexual minorities also covered the normative sphere, which
consisted in the partial elimination of Article 138 of the Code of Petty Offenses (Code
of PO),> penalizing unjustified refusal to perform a service. As it will be presented in
the next paragraph, this provision was previously an important and effective anti-dis-
crimination tool in Polish courts. However, fearing the reaction of part of society and

47Ibid., p. 6; Amnesty International, ‘Poland: “They Treated Us Like Criminals”: From Shrinking
Space to Harassment of LGBTI Activists’ (20 July 2022), at www.amnesty.org; K Boczek, ‘Policjant
brat udziat w homofobicznym ataku. Koledzy go wypuscili, prokurator nie wszczat §ledztwa’ (A police
officer took part in a homophobic attack. His colleagues released him, and the prosecutor did not launch
an investigation) (OKO.press, 16 June 2021), at oko.press.

48 Sample text of the resolution of the Ryki commune: ‘The resolution aims to defend children,
youth, families and Polish schools from sexual depravity and indoctrination, which lead to many pa-
thologies already existing in Western countries, such as accepting pornography, abortion, sexual crim-
inality, the crisis of the family and many others’ (Author translation). See Resolution No X/40/19 of 30
April 2019, at spryki.bip.lubelskie.pl. See also the Wikipedia entry, ‘Equality marches in Poland’, at
en.wikipedia.org.

4 The Commissioner requested local governments to take action to repeal their resolutions, see
bip.brpo.gov.pl.

30 As aresult of a joint initiative of Polish social organisations, on 18 December 2019 the European
Parliament passed a resolution calling on the Polish authorities to repeal anti-LGBT+ resolutions, at
kph.org.pl. The text of the resolution is available at www.europarl.europa.eu.

31 A Ambroziak, ‘The European Commission intervenes on “LGBT-free” zones in Poland, Rule
of Law’ (OKO.press, 4 June 2020), at oko.press.

32 See, i.a., judgments of the Supreme Administrative Court of 28 June 2022, Il OSK 4028/21 and
of 11 October 2023, IIT OSK 1527/22.

33 The Act of 20 May 1970 Code of Petty Offences (Dz.U. Dz. U. z 2023 r. poz. 2119, z 2024 .
poz. 1907).
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the EU, PiS did not decide to remove this provision through standard legislative pro-
cedure. Instead, it used the CT, which, in ruling of 26 June 2019 (K 16/17), eliminated
the indicated provision from the legal system as unconstitutional.>*

In the discussed judgment CT recognized Article 138 of the Code of Petty Of-
fices™ as unconstitutional, insofar as this Article provided for a fine for a service
provider who ‘intentionally, without justified reasons, refuses to provide the services
to which he is obliged’.* It ruled that the provision in question was contrary to the
constitutional principles of a democratic state governed by the rule of law, freedom
of conscience and religion, as well as economic freedom. The basic function of Ar-
ticle 138 of the Code of PO was protection against discrimination in the area of ac-
cess to services. This Article implemented the so-called racial EU directive.’’ For
many years, it functioned as an effective tool for protecting the rights of discrimi-
nated people in proceedings before common courts. It was, in Poland, the only anti-
discrimination provision that sexual minorities could use in access to services. More-
over, unlike civil remedies available under the Equality Act®® and the Civil Code, it
protected against discrimination for any reason and thus it implemented the consti-
tutional standard of protection of the Article 32(2). Secondly, it offered a punitive
path, so it involved public authorities into the process of enforcing rights, making
discrimination a significant problem in the public sphere. In the earlier case law of
the common courts, on the basis of Article 138 of the Code of PO, the following
persons were found guilty: the owner of a shoe store, who refused to serve a customer
in a wheelchair;*’ the owner of a second-hand store who banned people with strollers
from entering;* the club owner who refused to let a wheelchair user into a concert®'
or a trainer who refused to provide self-defence training to an organization that works
to combat discrimination based on sexual orientation. ®*

The basis of the CT’s ruling K 16/17 was the earlier judgments of common courts
in the famous case of a printer from the city of £6dz who — on the basis of the pro-
vision of the Article 138 of the Code of PO — was found guilty of unjustified refusal

4 Judgment of 26 June 2019, case K 16/17.

35 Act of 20 May 1971 — Code of Petty Offences, Journal of Laws 2023, item 2119.

36 Art 138 of the Act of 20 Mai 1971 — Code of Petty Offences (t.j. z 2024 Dz. U. z 2024 poz. 1907).

57 Council Directive 2000/43/EC of 29 June 2000 of the principle of equal treatment between per-
sons irrespective of racial or ethnic origin, 22-26.

38 Act of 3 December 2010 on the implementation of certain provisions of the European Union in
the field of equal treatment, Journal of Laws 2010, No 254, item 1700.
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0 Judgment of the Regional Court for Warsaw-Wola in Warsaw of 5 December 2016 (V W
4937/16).

6! Judgment of the Regional Court Warszawa Srodmiescie in Warsaw of 26 February 2018 (XI W
5001/17).

2 Judgment of the Regional Court Poznan-Nowe Miasto and Wilda of 20 March 2018 (VI W
1441/17).
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to provide a service to LGBT+ organization.® The refusal was supposed to be justi-
fied by the Catholic worldview, which, according to the printer, does not allow him
to contribute with his work to the promotion of LGBT+. From the beginning, the
Prosecutor General (that is, in Poland, Minister of Justice) was actively involved in
the case on the printer’s side. After the Prosecutor General failed to challenge these
judgments by way of a cassation appeal in proceeding before Supreme Court,** he
appealed against the provision to the CT, which ruled entirely in line with the gov-
ernment’s position.

The printer’s case has become a symbol: on the one hand, of the fight for the
rights and dignity of LGBT people, and on the other — of the right to conscientious
objection, based on the Catholic faith, which in Poland ruled by PiS was the only
right one.® It is also authoritative for showing the formation of dissensus in the
Polish judiciary over the issue of the protection against discrimination. The judgment
of CT means a spectacular departure from the previously established standard of
protection against discrimination in Polish judiciary. The CT completely ignored the
anti-discrimination function of the Article 138 of the Code of PO. Issuing this judg-
ment it in some way undermined the line of jurisprudence established on its basis.
The reference to private autonomy, freedom of conscience and religion may not jus-
tify the refusal to provide a service due to the customer’s personal characteristics.
Such an interpretation adopted in the ruling K 16/17 is contrary to the Constitution
because under its Article 32(2) private autonomy as well as the exercise of rights and
freedoms cannot be subject to constitutional protection if it involves discrimination
against other persons.®® Elimination of Article 138 of the Code of PO means that
discrimination has become a private problem of an individual who was discrimi-
nated, and not a problem of the state, which should actually be responsible for it.

Looking at the current CT’s case law concerning the equality and discrimination,
it can be concluded that, the judgment in question reflects a general slowdown in the
line of case law developing Article 32 of the Constitution. In contrast to the previous
period, the CT no longer seems to distinguish between the principle of equal treat-
ment from the first paragraph of this Article and the prohibition of discrimination
from the second paragraph,®’ that has been a valuable achievement of previous ac-
quis constitutionnel.®® This makes it difficult to gain protection against discrimina-
tion in the sphere of horizontal relations, that is, among others, the field of services,

3 Judgment of the Regional Court for £.6dz-Widzew of 31 March 2017 (VII W 1640/16) and of
the District Court in £.6dZ of 26 May 2017 (V Ka 557/17).

% The Judgement of 14 June 2018 (I KK 333/17).

% E Siedlecka, ‘Sumienie drukarza’ (The printer’s conscience) (Polityka, 1 April 2017), at
blog.polityka.pl.

% Podkowik (n 37) 265.

7 M Zubik, Prawo konstytucyjne wspotczesnej Polski (Constitutional Law of Contemporary Po-
land) (C.H. Beck 2020) 118.

8 Podkowik (n 37) 259-260.
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which is guaranteed on the basis of the rule encoded in the second paragraph of the
Article 32. In the context of the case law under discussion the literature notes a clear
regression in the principles of equal treatment and the prohibition of discrimination
compared to earlier rulings.®’

4. Non-majoritarianism of common courts: how the dissensus within the
judiciary arises

Common courts in Poland do not explicitly have the competence to exercise consti-
tutional review of national statutes, that is acts adopted by legislative procedure. The
Constitution of 1997 establishes a centralized system of constitutional review and a
specific institution responsible for exercising it, namely the Constitutional Tribu-
nal.”’ In the past, Polish legal doctrine was dominated by the view of the constitu-
tional court’s monopoly on examining the constitutionality of statutes.”' This was
among other things due to the jurisprudence of the CT itself, which, in the context
of Article 193 of the Constitution,”” stated that ‘the presumption of the conformity
of the statutes with the Constitution may be overturned only by a judgment of the
CT, and the binding of a judge by the statute applies for as long as that act remains
in force’.”® At the same time, part of the legal doctrine since the Constitution of 1997
came in force has allowed for incidental judicial review by judges of common and
administrative courts, understood as the possibility of refusing to apply — and not
repealing — statutory provisions that are, in their opinion, unconstitutional.”* Accord-
ing to this, the judge should refer the issue to the CT only if there is doubt about the
interpretation; but if the judge has no doubt about the unconstitutionality of a statute,
he or she has the power to simply decide the case.”

In Polish legal literature, there are no studies directly addressing the problem of
the non-majoritarianism of the constitutional court. However, considerations on the

6 Zubik (n 60) 118.

70 See Art 188 of the Constitution.

711t was argued that diffused review could lead to legal chaos, would undermine the constitutional
competences of the CT, and that it did not have sufficient grounds in the Constitution and, moreover,
could violate its Art 178(1), according to which judges are bound not only by the Constitution, but also
by statute.

72 Art 193: ‘Any court may refer a question of law to the Constitutional Tribunal as to the con-
formity of a normative act to the Constitution, ratified international agreements or statute, if the answer
to such question of law will determine an issue currently before such court’.

73 See, e.g., the judgement of CT of 31 January 2001, case P 4/99 and of 4 October 2000, case P
8/00.

74 E Letowska, ‘Courts and Tribunals under the Constitution of Poland’ in M Wyrzykowski (ed),
Constitutional Essays (C.H. Beck 1999) 191-220; B Banaszak, ‘Bezpo$rednie stosowanie konstytucji’
in M Zubik (ed), Minikomentarz dla maksiprofesora. Ksigga jubileuszowa profesora Leszka Garlicki-
ego (C.H. Beck 2017) 137.

75 L Garlicki, ‘Constitutional Courts Versus Supreme Courts’ (2007) 5 International Journal of
Constitutional Law 58.
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admissibility of diffused judicial review can be considered an equivalent of the discus-
sion on this topic. So far, the focus has been on the issue of the scope of such control
in the case law of common courts. Before 2015 the main argument for the admissibility
of diffused constitutional review was the principle of direct application of the Consti-
tution enshrined in its Article 8(2).”° This provision not only authorizes but obliges the
courts to directly apply the Constitution.”” However, the refusal to apply a statutory
provision on the grounds of its unconstitutionality remains controversial because it
may be seen as encroaching upon the exclusive competence of the CT to perform con-
stitutional review. For this reason, before 2015, Polish courts were generally very cau-
tious in resorting to this type of decentralized constitutional review.”®

The constitutional crisis that took place in Poland after this date intensified interest
in the model of diffused constitutional review both in academia and in the courts.”
According to the concept of emergency constitutionalism, an extraordinary situation
may require special remedial measures.*® When the captured CT ceased to guarantee
an independent assessment of the constitutionality of law, and the legitimacy of its
judges was questioned,®' diffused constitutional review began to be seen as a possible
remedy for the deepening crisis that has affected this body. The intention of the courts
undertaking the constitutional review is to maintain effective means of protecting hu-
man rights in the legal system, as existing safeguards realized by the CT have been
weakened.® In these circumstances, the view that a change to the model should be
considered, whereby in which common courts would be systemically involved in ex-
ercising judicial reviews, not only incidentally, has become increasingly popular and
has even taken the form of a draft amendment to the Constitution.*’

The case law of the CJEU and the ECHR was also of great importance in the
context of the scope of judges’ independence. The first one confirms that national
courts do not have to comply with Constitutional Court’s rulings if they violate EU

76 Art 8(2) of the Polish Constitution: ‘The provisions of the Constitution shall apply directly,
unless the Constitution provides otherwise’.
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(C.H. Beck 2017) 636.

7 P Radziewicz, ‘Judicial Change to the Law-in-Action of Constitutional Review of Statutes in
Poland’ (2022) 1 Utrecht Law Review 29-44.

80 Mikuli (n 11) 635-648.

81 See Section 2 of this Article.

82 p Radziewicz, ‘Diffuse Constitutional Review in Light of Poland’s Constitutional Court Crisis’
(2022) 4 Gdanskie Studia Prawnicze 95.

83 See the Senate bill on the amendment of 4 March 2024 Polish Senate, Bill on the Amendment
to the Constitution of the Republic of Poland of 4 March 2024, Senate Print No 55, 6 March 2024,
available at www.senat.gov.pl.
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law.* Moreover, judges cannot be punished for such conduct.® In turn, the ECtHR
stated in relation to the Polish CT, inter alia, that its composition does not meet the
requirement of a ‘court established by law’.* The European courts’ case law consti-
tuted a powerful argument in questioning the CT’s jurisprudence, including its con-
formity with the Polish Constitution.

Also, the Polish Supreme Court stated in the ruling of 23 January 2020 that the
courts in Poland are obliged to examine whether the defectiveness of the process of
appointing CT judges leads in specific circumstances to a breach of the standard of
independence and impartiality within the meaning of Article 45 of the Constitution,
Article 47 of the Charter of Fundamental Rights of the EU and Article 6 of the
ECHR.¥ Significantly, the CT — aiming to remove grounds for questioning the status
of judges loyal and subordinated to the authorities — repealed the ruling of the Su-
preme Court as inconsistent with the Constitution,*® despite the fact that its jurisdic-
tion does not cover acts of applying the law.

Ultimately, the common courts took a position in this debate. Their response —
involving both legal and extra-legal strategies aimed at safeguarding the rule of law
— has aptly been described as a form of judicial resistance.®® This occurred despite
the fact that the government deployed an entire arsenal of measures to bring ‘defiant’
judges into line, including suspensions from judicial duties and the initiation of dis-
ciplinary proceedings.

In the following remarks, I concentrate on the legal strategies of judicial resistance,
a concept under which I explicitly include both the practice of diffused constitutional
review and other adjudicative techniques. Unlike extra-legal or institutional forms of
judicial resistance — such as expressing one’s stance through participation in marches
and demonstrations — these strategies fall within the traditional canon of legal interpre-
tation while simultaneously expressing dissent against the politicization of legal inter-
pretation. In particular, this refers to techniques grounded in teleological and systemic
interpretation, which allow the interpreter to assign a meaning to a legal norm that
reflects constitutional values and objectives, while also accounting for the specific na-
ture of the multilevel and multicentric structure of the contemporary legal system. In
the context of the constitutional crisis, the application of these interpretative directives
proved crucial for safeguarding the values that constitute the essence of the judiciary
in a democratic state — such as independence from other branches of government and
loyalty to the Constitution. This refers in particular to the constitutional provisions

8 See, i.a., judgment of CJEU of 19 November 2019 in joined cases C-525/18, C 624/18 and C-
625/18 A.K. v Council of the Judiciary, EU:C:2019:982.

8 See judgment of the CJEU of 5 June 2023, European Commission v Republic of Poland, C-
204/21, EU:C:2023:419.

86 Xero Flor w Polsce sp. z o.0. v. Poland App no 4907/17 (ECHR, 7 May 2004).

87 See the resolution of 23 January 2020, BSA [-4110-1/20, available at www.sn.pl.

88 Judgment of the CT of 2 April 2020, case U 2/20.

8 More on this topic see M Mrowicki, A1l Rise: Judicial Resistance in Poland (International Center
on Nonviolent Conflict 2024).
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guaranteeing fundamental rights and freedoms, including the equal rights of minori-
ties, as these are especially vulnerable in an illiberal system, especially when the con-
stitutional court loses its credibility as their guarantor.

An analysis of the case law of Polish common courts in the field of the right to
equal treatment enables the identification of three principal forms of resistance-driven
constitutional review employed by the judiciary: the submission of preliminary ques-
tions to the Court of Justice of the European Union (CJEU); interpretations aimed at
ensuring the full effectiveness of EU law; and the refusal to apply CT rulings.

The first two forms of resistance may be analysed against the backdrop of the
anti-European turn in Polish politics after 2015, which marked a departure from the
liberal values underpinning the EU. As previously explained, the CT became a tool
used by the governing authorities to legitimise their decisions. Through a series of
anti-EU rulings, the CT developed a new line of jurisprudence that profoundly rede-
fined the legal meaning and function of European integration in the Polish constitu-
tional order.” In this context, extensive reliance on EU law and jurisprudence by
common courts represented a form of judicial resistance. It served as a normative
counterbalance to the CT’s rulings and as an affirmation of judicial loyalty to the
principles of European legal order. The growing tendency among common courts to
submit preliminary references to the CJEU, rather than to the CT, reflected a belief
that European courts offer stronger guarantees for resolving constitutional issues in
a manner consistent with fundamental rights and the rule of law.”'

An illustrative example of a proceeding in which the first of the aforementioned
strategies was employed is the high-profile case concerning a journalist whose con-
tract was not renewed by the pro-government public television broadcaster following
his public announcement of his sexual orientation.”* A journalist supported by the
non-governmental organization ‘Campaign Against Homophobia’ accused the tele-
vision of discrimination on the basis of sexual orientation when concluding a non-
employment contract. The accused referred to the content of the Polish Equality Act,
which does not protect the choice of the contracting party on the basis of sexual
orientation.” In a preliminary ruling issued at the request of a Polish court, the CJEU
found that the Equality Act does not correctly implement EU Directive 2000/78/EC
establishing a general framework for equal treatment in employment and occupa-
tion,”* because under that directive sexual orientation cannot be a reason for refusing

90 M Serowaniec, ‘Constitutional Dissensus as Constitutional Deconstruction? The Polish Case’ in
R Coman and N Brack (eds), Debating Dissensus over Liberal Democracy. Preliminary Reflections,
(RED SPINEL Working Paper 1-2023) 74.

! Tuleja (n 15) 261.

92 Judgment of the District Court in Warsaw of 24 April 2023, XV GC 1965/19.

93 See Art 5 point 3 of the Equality Act.

% Directive of the European Council 2000/78/EC of 27 November 2000 establishing a general
framework for equal treatment in employment and occupation.
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to conclude a contract with a self-employed person.”® The judgment meant a signif-
icant strengthening of the rights of LGBT+ people in the sphere of employment and
work.

A model example of a ruling in which protection against discrimination was pos-
sible thanks to the use of a pro-EU interpretation of the Polish Equality Act is the
case concerning a private school that refused to admit a non-believer as a student.”®
The complainant was supported by the non-governmental organization the Polish
Society of Anti-Discrimination Law. Both the first and second-instance courts found
that the defendant had committed indirect discrimination in the area of vocational
education on grounds of religion.”” This qualification and, as a result, awarding com-
pensation to the complainant was possible thanks to such an interpretation of the
concepts used in the Polish Equality Act, which broadly referred to the case law of
the CJEU.” The Equality Act did not directly grant protection to the complainant,
but the court interpreted its provisions in such a way as to fully achieve the purpose
of the equality directives, which is the effectiveness of anti-discrimination law.” The
verdict clearly did not fit into the government’s narrative, according to which the
Catholic worldview represented by the defendant university deserves protection. In
connection with this, the Prosecutor General filed an extraordinary complaint to the
Supreme Court, but it ruled that the verdicts of the courts of both instances did not
violate the Constitution or any statutes. '

The most far-reaching form of opposition by common courts to the CT is the re-
fusal to apply its judgments. This is a direct result of the political dispute over judges
adjudicating in the CT.'®" Common courts refuse to base their rulings on the judgment
of the CT if a so-called quasi-judge was in the composition, because such a composi-
tion does not guarantee citizens the right to a fair trial before a court established in

%5 Judgment of the CJEU of 12 January 2023, European Commission v Poland, C-356/21.

% It was about postgraduate studies in environmental protection policy at a school with a Catholic
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because he did not provide a reference from the parish priest. He won a case against Rydzyk’s Univer-
sity, my translation), at tvn24.pl.
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District Court in Torun of 21 August 2020, case VIII Ca 1058/19.
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of 2 February 1988, Blaizot v University of Liege, 24/86, EU:C:1988:43; of 7 July 2005, Commission v
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tected on grounds of religion.

9 Council Directive 2000/43/EC, Art 13; Council Directive 2000/78/EC, Art 17; Directive
2004/113/EC, Art 14.
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accordance with the law.'"> Moreover, such a situation may lead to the reversal of a
judgment of a common court, which was based on a defective judgment of the CT. In
order to provide the parties to the proceedings they conduct with certainty that the
judgment in a given case will not be repealed, the courts do not respect judgments of
the CT burdened with the above defect and omit the application of these judgments.
An example of the application of this technique in the field of the right to equal treat-
ment is a judgment of the Regional Court concerning the refusal to repair a car. The
court held that, despite the aforementioned CT’s judgment K 16/17, the legal basis for
sanctioning under Article 138 of the Code of PO remains in force.'”

Recourse to the interpretative methods discussed above — as well as other, not
explicitly mentioned strategies'™ — has revealed a deep and fundamental division
within the judiciary regarding its stance on the rule of law, the role of courts, and the
obligations of judges in times of constitutional crisis.

6. Conclusions

Crises tend to expose and exacerbate existing tensions. The constitutional crisis trig-
gered by populist rule in Poland not only deepened pre-existing social divisions, but
also exposed a deep disagreement within the judiciary over the very concept of judi-
cial independence — the core element of the third branch of government. In my view,
the concept of dissensus, understood as a conflict between different types of actors,
either about the fundamental principles of liberal democracy and rights or about their
implementation through specific policies, or both,'®® offers a valuable analytical
framework for examining this phenomenon. This concept has already been employed
by legal scholars to describe the post-2015 constitutional crisis in Poland.'® The
fragmentation within the judiciary is a direct consequence of the broader political
breakdown. The principal actors in this dissensus are, on the one hand, the CT, and
on the other, the common courts and the Supreme Court.'”” Unlike democratic poli-
tics — which inherently allows for dissent and contestation'®® — the judicial domain
demands a high degree of coherence and consistency. Uniformity in adjudication is

102 See judgment of the District Court in Gorzéw Wielkopolski of 23 April 2021, 1 C 1326/19.

103 See judgment of the Regional Court in Wroctaw-Krzyki of 25 November 2019 (VII W 256/19).

104 On these techniques, see, e.g., Mrowicki (n 82) 112 ff.

105 See the Introduction to the Special Section: C Armeni and C Eckes (n 9).

106 Serowaniec (n 83) 70 ff.

107 1t should be noted, however, that even Supreme Court judges are divided in their attitudes to-
wardspost-2015 judicial reforms, see, e.g., ‘Ci sedziowie Sadu Najwyzszego storpedowali dziatania
PiS’ (These Supreme Court judges thwarted the actions of PiS), at www.rp.pl.

198 R Coman, ‘Conceptualizing Dissensus over Liberal Democracy’ in R Coman, C Badulescu, T
Christiansen and M Simoncini (eds), Palgrave Handbook of Dissensus over Liberal Democracy
(Springer Nature Switzerland forthcoming) 1.
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essential, as only stable and predictable case law can guarantee equality before the
law and uphold the integrity of the justice system.

Following Ramona Coman’s typology, the situation in the Polish judiciary can
be described as destructive dissensus.'” This constitutes the most far-reaching form
of conflict, encompassing both the ideal of democracy (the separation of powers and
judicial independence versus the politicisation of the judiciary; equal protection of
all individuals versus the protection of majority interests without regard for minority
rights), as well as its practical dimension (the apolitical application of law versus the
political instrumentalization of legal interpretation). The objectives pursued by the
opposing sides in this judicially manifested conflict are highly heterogeneous and
fundamentally irreconcilable.!'® Even after the populists were removed from power
as a result of losing the elections in 2023, the judges they appointed, headed by
judges of the CT, are hindering the introduction of necessary reforms restoring lib-
eral democracy. At the same time, the CT continues to issue judgments that are ques-
tionable from a legal point of view. The possibility of questioning such a judgment
in proceedings before common courts''" leads to chaos and uncertainty regarding the
stability of court decisions.

The Polish case highlights the weakness of constitutional mechanisms for safe-
guarding liberal democracy. More broadly, it raises the question of whether the
model of centralized constitutional review, as adopted across Europe, provides suf-
ficient protection against unconstitutional and illiberal tendencies. A comprehensive
answer would require more extensive research, taking into account the specific con-
stitutional review mechanisms adopted in individual countries. Nevertheless, the
Polish example already illustrates the need to consider certain modifications to the
system of constitutional review — both in terms of the process for appointing consti-
tutional judges, which should be made as politically neutral as possible, and in terms
of potentially strengthening the powers of common courts to carry out constitutional
review, moving closer to a decentralised model. Of course, no legal mechanism can
offer absolute protection against authoritarian tendencies. The force of law will al-
ways struggle to prevail over force. Yet, the more safeguards are built into the sys-
tem, the greater the chances of resisting authoritarian backsliding — by slowing down
and halting its progress.

Protection against unequal treatment and unconstitutional limitation of minority
rights — which in populist rhetoric are portrayed as threatening the rights of the ma-
jority — is only possible if judges are independent and impartial. As a consequence
of the collapse of the CT, the enormous role and responsibility of common courts
have become clearly visible. In their everyday work, they must examine whether a
given CT ruling, on which they intend to base their judgment, was issued correctly

109 Coman (n 101) 14.
110 Thid.
1T See Section 4 in this Article.
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or is defective. If so, such a ruling should be omitted, and the judgment issued with-
out relying on it — or, in certain cases, the Constitution should be applied directly.

When describing common courts as non-majoritarian in the conditions of the
Polish constitutional crisis, the following factors must be taken into account. The
diffused judicial review is a result of the lack of guarantees of a fair consideration of
the case by the CT. Thus the formal justification for making an independent decision
on the issue of constitutionality by courts is, as a rule, the flawed composition of CT
related to the presence of the illegally appointed judges.''? At the same time, how-
ever, such decisions have a strong ideological overtone and demonstrate a certain
vision of the role of a judge as an active participant in the rule of law system — a
vision that is fundamentally opposed to the intentions of populists.

This is even more evident in the situation of refusal to apply a ruling which,
contrary to the provisions of the Constitution which provides in Article 32 for eve-
ryone protection against discrimination on any grounds, significantly limited the
scope of protection for minority rights, particularly in the context of access to ser-
vices, as was the case with the elimination of Article 138 of the Code of PO discussed
above. By refusing to apply such a judgement, common courts are re-establishing
the Constitution’s policy commands that are particularly important in the context of
protecting minorities.

It is characteristic of equality litigation before Polish courts that the individuals
most often act with the assistance of the Commissioner for Citizen’s Rights and
NGOs, that is with the support of specialized bodies. These are, inter alia, the Polish
Society of Anti-Discrimination Law and the Campaign Against Homophobia. In the
conditions of the constitutional crisis we there was a visible increase in the activity
of the organizations protecting human rights in Poland in comparison to earlier pe-
riod.'"” This applies especially to those cases that are conducted in civil proceedings,
that is on the basis of the Equality Act and Civil Code, because they are legally very
complicated and, moreover, very expensive, and without the support of NGOs, indi-
viduals would not have a chance to get compensation. The participation of these
entities means that expert bodies are included in the decision-making process in dis-
crimination cases, which from the point of view of people affected by discrimination
allows for achieving more satisfactory decisions. The interpretation provided by anti-
discrimination law experts assumes a high standard of protection, referring to the
case law of the ECHR, CJEU and the Polish Constitution, which protects against
discrimination for any reason.

112 The courts also point to the slowness and inefficiency in performing the constitutionally as-
signed functions as the reason for applying diffused judicial review. See the Report ‘Stanowisko pol-
skich sadow w przedmiocie rozproszonej kontroli konstytucyjnosci ustaw’, Centrum Badan Polityki
Europejskiej, 23 August 2023.

113 Yet in 2016 the Polish Commissioner for Citizen's Rights indicated the problem of low activity
of polish NGOs in the field of equality.
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When characterizing the non-majoritarianism of Polish courts, it is necessary to
emphasize the close connection between the protection of minority rights as an im-
portant feature of a democratic state of law and its simultaneous opposition to intoler-
ance typical of authoritarian rule. As noted in one of the judgments mentioned above:
‘Equality of people and non-discrimination on any grounds is the basis for the con-
struction and functioning of a democratic state of law based on pluralism. A demo-
cratic state of law is based on ensuring and protecting the rights of political, social and
cultural minorities, and tolerance and non-discrimination are the basis of a democratic

society, while intolerance and discrimination are features of authoritarian rule’.'"*

114 Judgment of the District Court in Warsaw of 24 April 2023, XV GC 1965/19 (n 85).
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