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1. Introduction 

Over the last decade, in response to repeated crises, Member States of the European 
Union (‘EU’) have often resorted to forms of ‘constitutional creativity’1 or legal en-
gineering – creating cooperative intergovernmental frameworks outside the Treaties 
that are closely intertwined with EU institutional structures. Such arrangements, 
while are formally grounded in international law, often rely on the resources, exper-
tise, or participation of EU institutions and bodies, thereby blurring the boundary 
between EU Member State and Union action. The European Stability Mechanism 
Treaty (ESMT), established in response to the euro crisis, exemplifies this hybridity: 
an international agreement grounded in national constitutional law, yet reliant on the 
European Commission and the European Central Bank (ECB) for the negotiation, 
implementation, and oversight of the treaty.2 The EU-Turkey Statement, concluded 
to manage migration flows, shows similar features. Though formally presented as an 
agreement between Member States and Turkey, it depends on EU institutions as well 
as EU funding mechanisms and coordination structures to operate in practice.3 

A central problem with these hybrid (or cooperative) Member State arrangements 
– where national and EU actions become intertwined – is that the role of EU institu-
tions is often obscured and lacks transparency.4 Frequently, it is unclear who the true 
authors of the act are. This ambiguity is problematic not only because it makes it harder 
for citizens to identify who is accountable for a decision – whether international and 
domestic constitutional actors or EU institutions and bodies. It also poses challenges 
by circumventing the ordinary system of EU legal remedies, which forms the central 
focus of this article. Precisely because hybrid acts cannot be clearly attributed exclu-
sively to either the Member States or EU institutions, they often fall between the juris-
dictions of national and European courts, leaving individuals and legal entities affected 
by their implementation without effective judicial recourse.5  

 
1 See E Spaventa, ‘Constitutional Creativity or Constitutional Deception? Acts of the Member States 

Acting Collectively and Jurisdiction of the Court of Justice’ (2021) 58 Common Market Law Review 1697. 
2 See Treaty Establishing the European Stability Mechanism [2012], at www.esm.europa.eu. 
3 See ‘EU-Turkey Statement, 18 March 2016’ (European Council, 18 March 2016), at www.con-

silium.europa.eu. 
4 Member State agreements that are heavily drawing from the involvement of EU institution have, 

amongst others, been referred to as ‘quasi-instruments of EU law’, ‘cooperative agreements’ or ‘hybrid 
acts’. In the following I will primarily speak about cooperative/hybrid acts. See B De Witte and T 
Martinelli, ‘Treaties between EU Member States as Quasi-Instruments of EU Law’ in M Cremona and 
C Kilpatrick (eds), EU Legal Acts: Challenges and Transformations (Oxford University Press 2018) 
157; B De Witte and Smulders, ‘Sources of European Union Law’ in PJ Kuijper, F Amtenbrink, D 
Curtin, B De Witte, A McDonnell, S van den Bogaert (eds),The Law of the European Union (5th Edi-
tion, Wolters Kluwer 2018) 193; Spaventa (n 1). 

5 See for instance Spaventa (n 1); S Iglesias Sánchez, ‘Squaring the Circle of Judicial Protection 
for Collective Member State Action: The Economic and Monetary Union and Beyond’ (2024) 22 In-
ternational Journal of Constitutional Law 830.  

 

https://www.esm.europa.eu/system/files/document/2023-10/05-TESM2-HR1.en12.pdf
https://www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement/
https://www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement/
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This article examines the ESMT and the EU-Turkey Statement as two illustrative 
examples of hybrid acts with ambiguous jurisdiction. Both constitute formally inter-
governmental agreements that are nevertheless institutionally and operationally 
linked to the EU. Yet the Court of Justice of the European Union (CJEU) responded 
to them in sharply different ways as concerns its own jurisdiction to review them. In 
the ESMT context, the Court of Justice accepted, with respect to damages actions, 
to review certain conduct of EU institutions carried out under the framework.6 By 
contrast, in the challenge to the EU-Turkey Statement, the General Court declined 
jurisdiction altogether, treating the measure as solely attributable to Member States.7 
The starkly divergent decisions of the CJEU regarding its jurisdiction in these two 
cases grounded in similarly hybrid agreements raise a fundamental question: accord-
ing to what criteria should the CJEU determine whether a Member State hybrid act 
that extensively relies on EU institutions ought to be attributed exclusively to the 
Member States – thereby falling outside the Court’s jurisdiction – or jointly to the 
Member States and the EU institutions – thereby triggering CJEU oversight?  

This question, crystallized by the CJEU’s refusal to review the EU-Turkey State-
ment in contrast with its decision regarding the ESM Treaty, defines the core inquiry 
of this article. To develop criteria for this distinction, I draw on and expand scholar-
ship that takes inspiration from the CJEU’s case law on its limited jurisdiction in the 
Common Foreign and Security Policy (CFSP) to analyse jurisdiction over hybrid 
acts.8 While CFSP measures are formally situated within the EU legal order – unlike 
hybrid arrangements – the Court’s jurisprudence nevertheless provides valuable 
guidance on the conditions under which Member State acts that make significant use 
of EU institutions should properly fall within the scope of CJEU review. 

Developing such criteria is essential. This is not only because hybrid decision-mak-
ing mechanisms can be used strategically by Member States to bypass accountability 
standards and, more importantly, to circumvent the proper legal procedures within the 
EU framework. Establishing clear criteria is also crucial in a climate of growing dissent 
toward non-majoritarian institutions – most notably the CJEU – where authoritarian 

 
6 See Joined cases C-8/15 P to C-10/15 P Ledra Advertising Ltd, Andreas Eleftheriou, Eleni Elefthe-

riou, Lilia Papachristofi, Christos Theophilou, Eleni Theophilou v European Commission and European 
Central Bank (ECB), EU:C:2016:701; Joined cases C-597/18 P, C-598/18 P, C-603/18 P and C-604/18 P 
Council of the European Union v Dr. K Chrysoostomides & Co. and Others, EU:C:2020:1028. 

7 The EU-Turkey statement was contested by three separate legal challenges. The three decisions 
of the General Court are the same in terms of substance, which is why I will only focus on one through-
out the subsequent analysis, see Case T-192/16 NF v European Council, EU:T:2017:128.; Case T-
193/16 NG v European Council, EU:T:2017:129; Case T-286/15 KF v The European Union Satellite 
Centre (SatCen), EU:T:2018:718.The Court of Justice, upon appeal, dismissed all three challenges by 
order as being manifestly inadmissible without engaging with questions of substance. It is for this rea-
son that I will mainly draw from the decision of the General Court. 

8 This Article primarily builds on E Spaventa’s recent endeavour to draw from the CJEU’s case 
law in CFSP matters concerning EU jurisdiction over hybrid acts, while substantially modifying her 
analysis by incorporating more recent insights from the Court’s jurisprudence, see Spaventa (n 1). 
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tendencies in some Member States threaten judicial independence and seek to insulate 
executive action from supranational oversight.9 By clarifying when hybrid arrangements 
fall within the scope of EU judicial review, such criteria do not merely close gaps in legal 
protection; they reaffirm the Union’s foundational commitment to accountability, trans-
parency, and the rule of law at a moment when these values are increasingly contested.10 

The argument proceeds as follows: Section 2 examines the ESMT as the first ex-
ample of a hybrid arrangement, illustrating how the CJEU has addressed the question 
of its jurisdiction over the treaty in light of the involvement of EU institutions. It then 
turns to the EU-Turkey Statement, highlighting how, despite comparable institutional 
entanglement with EU institutions, the General Court declined jurisdiction and thereby 
left a substantial gap in judicial protection. Section 3 draws on the case-law of the 
CJEU with respect to CFSP matters to develop functional criteria and suggest their 
adaptation to the hybrid context as a possible framework for determining when hybrid 
acts should fall within the scope of EU judicial review. Section 4 concludes by show-
ing how these criteria clarify the legal boundaries of hybrid measures and the reach of 
judicial competence while situating this analysis within the wider debate on the role of 
non-majoritarian institutions in times of political contestation. 

2. Hybrid acts: The ESMT and EU-Turkey Statement  

Decisions made collectively by the Member States of the EU differ from those 
adopted by the Council or the European Council, as the former are attributable di-
rectly to the Member States themselves, while the latter are decisions made within 
the framework of the European Union’s institutional system.11 When acting together 
outside the EU legal system, Member States choose to align their national policies 
or jointly commit to a unified course of action in areas where the EU has no formal 
competence. In such case, Member States act as sovereign states under international 
law, meaning that the constitutional basis for their action rests entirely in national 
law. However, as already hinted upon in the introduction, collective actions cannot 
always be so easily delineated from action of EU institutions and EU law. The reason 

 
9 For an analysis of the current backlash against national and international courts, see B Çali and 

C Costello, ‘Coping Strategies: Domestic and International Courts in Times of Backlash’ (Verfas-
sungsblog, 26 September 2022), at verfassungsblog.de; A Arato, ‘Populism and the Courts’ (Verfas-
sungsblog, 25 April 2017), at verfassungsblog.de; MR Madsen, P Cebulak and M Wiebusch, ‘Backlash 
against International Courts: Explaining the Forms and Patterns of Resistance to International Courts’ 
(2018) 14 International Journal of Law in Context 197. 

10 For further details, see C Armeni and C Eckes, ‘Non-Majoritarian Instruments and Institutions: 
Dissensus and Democracy in Europe’ (2026) 11 European Papers 341. 

11 For a detailed analysis as to the challenges of being a state and a Member State under the EU 
framework at the same time and the different obligations and tensions these roles bring up, see F Caso-
lari and RA Wessel, ‘EU Member States as States: Between EU and International Roles and Obliga-
tions’ in KA Armstrong, J Scott and A Thies (eds), EU External Relations and the Power of Law. Liber 
Amicorum in Honour of Marise Cremona (Hart Publishing 2024) 91. 

 

https://verfassungsblog.de/coping-strategies-domestic-and-international-courts-in-times-of-backlash/
https://verfassungsblog.de/populism-and-the-courts/
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for this is that at times, decisions taken collectively by the Member States are closely 
intertwined with the functioning of the EU or directly linked to EU policies and ini-
tiatives. This overlap often creates confusion over who is the true author and respon-
sible for a decision.  

Hybrid (or collective) acts of Member States take various forms and exhibit dif-
fering degrees of legal and institutional entanglement to EU institutions.12 At the 
weakest end of the spectrum of EU institutional entanglement are acts that involve 
EU institutions only marginally, with any connection to the EU deriving primarily 
from their political implications. The 2000 Haider Declaration is one such case.13 
When Jörg Haider’s far-right Freedom Party (FPÖ) joined Austria’s governing coa-
lition, the Belgian government addressed a note to the then-Portuguese Presidency 
of the Council, urging coordinated action by all EU Member States. Acting on their 
behalf, the Portuguese Presidency of the Council announced diplomatic sanctions 
against Austria, including the suspension of bilateral political contacts and the down-
grading of official communications.14 Although the declaration was issued under the 
Council Presidency’s name, its authority came from a collective political agreement 
among Member States.  

At the opposite end of the hybridity spectrum are agreements that explicitly and 
substantially incorporate EU law and institutions to achieve their objectives. Promi-
nent examples include the European Stability Mechanism Treaty and the EU-Turkey 
Statement, both of which will be examined in more detail below to assess the degree 
of EU institutional involvement and the legal and political implications for the Un-
ion, especially with respect to the jurisdiction of the CJEU to review the involvement 
of EU institutions in these international acts. 

2.1. The CJEU’s jurisdiction with respect to the ESMT 

During the European debt crisis, eurozone Member States created the European Sta-
bility Mechanism Treaty as a permanent financial firewall for countries in economic 
distress.15 Armed with a lending capacity of 700 billion euros, the ESMT can provide 
substantial financial assistance – yet never without strings attached. Any Member 
State seeking financial support must agree to far-reaching structural reforms, ensur-
ing that assistance is tied to fiscal and economic discipline.  

Although the ESMT is formally an intergovernmental body with its own legal 
personality, it operates in close cooperation with EU institutions – most notably the 

 
12 See De Witte and Smulders (n 4) 235–248; Spaventa (n 1) 1701–1705. 
13 See Spaventa (n 1). 
14 See A Teasdale and T Bainbridge, ‘Haider Affair’ (The Penguin Companion to the European 

Union, 1 October 2012), at penguincompaniontoeu.com. 
15 Treaty Establishing the European Stability Mechanism (n 2). 
 

https://penguincompaniontoeu.com/additional_entries/haider-affair/
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European Commission and ECB.16 The governance of the ESM rests exclusively 
with its Board of Governors (finance ministers of the euro area) and Board of Direc-
tors (Article 5(f)), yet the Commission and the ECB are far from mere spectators. 
Under the ESMT, they hold seats at the table as observers (Article 5(3) and 6(2) 
ESMT) and are given a decisive operational role in designing and policing the con-
ditions attached to the granting of financial assistance.  

The process of granting financial help unfolds as follows. When a Member State 
requests assistance, the Board of Governors gives, under Article 13(1) ESMT, a man-
date to the European Commission – working closely with the ECB – to assess the 
scale of the problem: Does the instability threaten the euro area’s financial stability? 
Is the public debt sustainable? What level of support is actually needed? If the answer 
points toward intervention, Articles 5(6)(g) and 13(3) ESMT assigns the Board of 
Governors the responsibility to mandate the European Commission and ECB to ne-
gotiate a Memorandum of Understanding (MoU) with the requesting state, spelling 
out in detail the economic reforms it must implement in return for receiving ESM 
funding. The European Commission then signs the MoU on behalf of the ESM on 
the basis of Articles 13(4) ESMT, giving formal effect to what is essentially a jointly 
crafted rescue blueprint. Once agreed, the MoU is not left to gather dust. Article 
13(7) ESMT entrusts the European Commission, again in tandem with the ECB and, 
where possible, the IMF, to monitor compliance with its conditions, producing re-
ports that directly influence the release of each tranche of aid.17  

In short, while the European Commission and ECB sit outside the ESM’s formal 
decision-making hierarchy, their fingerprints are on every stage of the process, from 
initial diagnosis to the enforcement of economic reforms, making them indispensa-
ble actors in the ESM’s operations. 

The deep involvement of the European Commission and the ECB in the design, 
negotiation, and enforcement of MoUs has raised significant legal questions.18 The 
key issue is who bears legal responsibility if harm results from the implementation 
of an MoU: the ESM and the Member States as its authors, or the EU acting through 
its institutions? And would the CJEU have jurisdiction to decide on such matters 
given the intergovernmental nature of the ESMT? The CJEU was asked to decide 

 
16 For an in-depth analysis of the ESMT, focusing specifically on its impact on the existing insti-

tutional equilibrium within the EU legal order, see Fl Vanackère and Y Kaspiarovich, ‘European Insti-
tutions Acting Outside the EU Legal Order: The Impact of the Euro Crises on the EU’s "Single Institu-
tional Framework”’ (2022) 7 European Papers 481. 

17 More precisely, the European Commission reports on the disbursement of financial assistance 
tranches to the recipient Member State, which are a basis for decisions by the Board of Directors regarding: 
the recapitalization of financial institutions in ESM Member States (Article 15(5) ESMF), ESM loans 
(Article 16(5) ESMF), and the use of the primary market support facility (Article 17(5) ESMF). 

18 See A Karatzia and M Markakis, ‘What Role for the Commission and the ECB in the European Sta-
bility Mechanism?’ (2017) 6 Cambridge International Law Journal 232; Vanackère and Kaspiarovich (n 16). 
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on such questions in several cases, such as in Ledra Advertising19 and Chrysos-
tomides.20 

Ledra Advertising concerned several Cypriot nationals that incurred substantial 
financial losses as a direct consequence of measures implemented under the Memo-
randum of Understanding (MoU) agreed upon by the Cypriot authorities and the Eu-
ropean Commission. With their proceedings before the CJEU, the plaintiffs did not 
only inquiry, under 263 TFEU, the annulment of two instruments they deemed illegal 
– the MoU and the Eurogroup statement concerned with the restriction of the Cypriot 
banking sector. They also requested financial compensation under Article 268 and 
340 TFEU from the EU institutions. The claimants contended that the true architects 
of the deposit ‘haircut’ imposed in Cyprus that let to their enormous financial losses 
(and hence to a violation of their right to property enshrined in Article 17 of the 
Charter of Fundamental Rights of the EU) was not the ESM but the European Com-
mission and the ECB.21  

Yet could the CJEU review these claims given that the ESMT is an international 
agreement the authors of which are Member States? The Court of Justice decided 
that it could – at least in part – exercise jurisdiction. It refused jurisdiction in the 
annulment claims under 263 TFEU, arguing that the MoUs adopted under the ESM 
are not EU acts and therefore could not be subject to annulment review by the 
CJEU.22 However, the Court believed that potentially unlawful conduct by the Com-
mission in connection with the adoption of the MoUs could be litigated against be-
fore it in damages claims under Article 268 and 340 TFEU. 23 It decided that the 
European Commission could be explicitly held responsible for its involvement in 
negotiating and concluding an MoU on behalf of the ESM. As the Commission acts 
as a as Guardian of the Treaties, and can be asked to ‘refrain from signing a memo-
randum […] whose consistency with EU law it doubts’.24 The Court hence distin-
guished between annulment actions under Article 263 TFEU – which did not fall 
under its jurisdiction – and actions under Article 268 and 340 TFEU – which fell 
under its jurisdiction,25 a decision which was praised as an important step toward 
narrowing the gap in judicial review of hybrid Member State acts.26  

 
19 See Ledra Advertising v Commission and ECB (n 6). 
20 See Council of the European Union v Dr. K Chrysoostomides & Co. and Others (n 6). 
21 See Ledra Advertising v Commission and ECB (n 6) paras 14–24. 
22 Ibid para 54. 
23 Ibid para 55.  
24 Ibid para 59.  
25 In the end, the Court of Justice dismissed the Cypriot applicants’ claim for compensation under 

the ESM-Cyprus MoU, holding that the measures did not amount to unlawful interference with property 
rights and thus failed to meet the conditions for non-contractual liability. See Karatzia and Markakis (n 
18); P Dermine, ‘ESM and Protection of Fundamental Rights: Towards the End of Impunity?’ (Verfas-
sungsblog, 21 September 2021), at verfassungsblog.de. 

26 See Karatzia and Markakis (n 18); Dermine (n 25). 
 

https://verfassungsblog.de/esm-and-protection-of-fundamental-rights-towards-the-end-of-impunity/
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In the Chrysostomides case, which came up in the same context of Cypriot debt 
restructuring in the EU related to the ESMT and which also concerned a damage 
claim under Article 340 TFEU, the CJEU also accepted jurisdiction. However, dif-
ferent from Ledra Advertising, here the institution that was litigated against, namely 
the Eurogroup, was not held responsible. The Court of Justice decided that the Eu-
rogroup was not an EU institution noting that Eurogroup decisions are given effect 
through other EU institutions, like the Council, the ECB or the Commission against 
which legal actions could be brought.27  

Both cases – Ledra Advertising and Chrysostomides – hence arose from complex 
legal arrangements adopted by Member States during the financial crisis, often in 
close coordination with EU institutions. And in both cases, the Court accepted juris-
diction to accept liability claims against EU institutions involved in such acts or at 
least clarified the conditions under which it would do so. The Court hence seems 
willing to accept jurisdiction in cases against hybrid Member State agreements that 
substantially draw from and are interlinked with EU institutions and bodies. How-
ever, as clearly emanates from Ledra Advertising and Chrysostomides, the Court 
only seem willing to do this with respect to damages, and not annulment, actions.  

It is against this backdrop that the EU-Turkey Statement (hereinafter ‘the State-
ment’) and the cases it has generated before the CJEU are especially worth looking 
at. Notably, although the Statement, like the ESMT, drew heavily on the involvement 
of EU institutions in its negotiation, conclusion, and implementation, the CJEU 
reached a markedly different conclusion regarding EU institutional responsibility 
and hence its own jurisdiction than it did in cases concerning the ESMT. The re-
maining analysis is an attempt to better understand why the Court of Justice decided 
the case so differently and to consider, by taking scholarly input and the Court’s most 
recent case-law into account, how such a failure could be avoided in the future. 

2.2. The CJEU’s jurisdiction with respect to the EU-Turkey Statement 

The EU-Turkey Statement was adopted by the Member States of the EU together 
with Turkey on 18 March 2016.28 The agreement provided for the return of new 
irregular migrants from Greece to Turkey in return for financial support for Turkey 
and a promise to accelerate the customs union and visa liberation program with Tur-
key. Civil society organizations and human rights NGOs were especially worried 
about the deal and, throughout the years, published several reports revealing the 

 
27 See Council of the European Union v Dr. K Chrysoostomides & Co. and Others (n 6) para 90. For 

a more in-depth analysis of the case, see I Staudinger, ‘The Court of Justice’s Self-Restraint of Reviewing 
Financial Assistance Conditionality in the Chrysostomides Case’ (2021) 6 European Papers 177. 

28 See ‘EU-Turkey Statement’ (n 3). For an in-depth analysis of the Statement, see G Fernández 
Arribas, ‘The EU-Turkey Statement, the Treaty-Making Process and Competent Organs. Is the State-
ment an International Agreement?’ (2017) 2 European Papers 303; J Poon, ‘EU-Turkey Deal: Viola-
tion of, or Consistency with, International Law?’ (2016) 1 European Papers 1195. 
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grave and dehumanizing circumstances under which migrants were sent back to Tur-
key.29 Leading academics were especially torn about the legal soundness of the act.30  

The General Court,31 and the Court of Justice on appeal,32 refused to review the 
legality of the EU-Turkey Statement due to the inadmissibility of the legal action. 
As the agreement was regarded as emanating from actions of EU Member States 
acting collectively and not from the engagement of EU institutions, bodies, offices 
or agencies, the General Court renounced its jurisdiction to review the legality of the 
act. Yet given the stark involvement of EU institutions in the negotiation, conclusion, 
and implementation of the Statement, this was a surprising decision.33  

It is worth at this point to trace the coming about of the Statement and the par-
ticipation of EU institutions in the process: the EU-Turkey Statement had its roots in 
the 2015 EU-Turkey ‘Joint Action Plan’, which was negotiated by the European 
Commission in order for the EU and Turkey to work more closely together in re-
sponse to the crisis caused by the war in Syria.34 In many ways, the Joint Action Plan 
is very similar to the later agreement known as the EU-Turkey Statement, a first 
version of which was adopted on November 2015 by the Heads of State or Govern-
ment of the EU with Turkey.35  

A couple months later, on 7 March 2016, as the situation in Syria worsened and 
migration pressures increased, the EU Heads of State of Government met together 
with Turkey adopted a new version of the EU-Turkey Statement.36 At that meeting 
– which was held in the institutional context of the European Council – the members 
agreed that starting from 10 March 2016 onwards, all new irregular migrants arriving 
in Greece would be returned to Turkey. In return, Turkey was promised between 3 

 
29 See, for instance, E Roman, T Baird and T Radcliffe, ‘Why Turkey Is Not a “Safe Country”’ 

(Statewatch, February 2016), at www.statewatch.org; Amnesty International, ‘Greece: A Blue Print for 
Despair. Human Rights Impact of the EU-Turkey Deal’ (2017) Report of Amnesty International 
www.amnesty.org. 

30 For a debate between two leading scholars on the ‘Statement’, see JC Hathaway, ‘Three Legal 
Requirements for the EU-Turkey Deal: An Interview with JAMES HATHAWAY’ (Verfassungsblog, 
9 March 2016), at verfassungsblog.de; K Hailbronner, ‘Legal Requirements for the EU-Turkey Refugee 
Agreement. A Reply to J. Hathaway’ (Verfassungsblog,11 March 2016), at verfassungsblog.de.  

31 The three decisions of the General Court are the same in terms of substance, which is why I will 
only focus on one throughout the subsequent analysis, see T-192/16 NF v European Council (n 7); T-
193/16 NF v European Council (n 7); KF v The European Union Satellite Centre (SatCen) (n 7). 

32 The Court of Justice dismissed all three by order as being manifestly inadmissible without en-
gaging with questions of substance. It is for this reason that I will mainly draw from the decision of the 
General Court. NF, NG, NM v European Council (n 7). 

33 For an analysis of authors of the Statement from an international legal point of view, see E 
Kassoti and A Carrozzini, ‘One Instrument in Search of an Author: Revisiting the Authorship and Legal 
Nature of the EU-Turkey Agreement’ in E Kassoti and N Idriz (eds), The Informalisation of the EU’s 
External Action in the Field of Migration and Asylum (TMC Asser Press/Springer 2022) 237. 

34 See ‘EU-Turkey Joint Action Plan’ (European Commission, 15 October 2015), at ec.europa.eu. 
35 See ‘Meeting of Heads of State or Government with Turkey - EU -Turkey Statement’ (Council 

of the EU, 29 November 2015) at www.consilium.europa.eu. 
36 See ‘EU-Turkey Statement’ (n 3). 
 

https://www.statewatch.org/media/documents/analyses/no-283-why-turkey-is-not-a-safe-country.pdf
https://www.amnesty.org/en/documents/eur25/5664/2017/en/
https://verfassungsblog.de/three-legal-requirements-for-the-eu-turkey-deal-an-interview-with-james-hathaway/
https://verfassungsblog.de/legal-requirements-for-the-eu-turkey-refugee-agreement-a-reply-to-j-hathaway/
https://ec.europa.eu/commission/presscorner/detail/en/memo_15_5860
https://www.consilium.europa.eu/en/press/press-releases/2015/11/29/eu-turkey-meeting-statement/pdf
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and 6 billion euros paid out through the EU Refugee Facility that was set up by the 
Commission.37 Furthermore, a ‘one-for-one’ resettlement scheme was agreed upon 
(where one Syrian refugee from Turkey would be relocated to the EU for every ir-
regular migrant sent back to Turkey), and progress was made on updating the cus-
toms union and easing visa requirements for Turkish citizens.38 During the meeting, 
it was also decided that the European Council President would finalize the details of 
the arrangement with Turkey ahead of the next European Council meeting.39 

On 18 March 2016, the revised EU-Turkey Statement (which was the ‘Statement’ 
ultimately contested before the CJEU) was made public via a Press Release –on the web-
site of the Council and European Council.40 At the same day, European Commission 
President Juncker appointed Maarten Verwey (Director-General of the Structural Re-
form Support Service) as the EU Coordinator to implement the ‘Statement’ in which, in 
the words of Junker, ‘the Commission will coordinate and organize together with Mem-
ber States and Agencies the necessary support structures to implement it effectively’.41 
Junker clarified that Maarten Verwey, who was at that time already stationed in Greece 
helping with the day-to-day-management of the refugee crises ‘will organize the work 
and coordinate the dispatching of the 4,000 staff members that will be needed from 
Greece, Member States, the European Asylum Support Office (EASO) and FRONTEX’ 
including workers, interpreters, judges, return officers, and security offers’.42 

Yet the European Commission was not only central in the implementation of the 
Statement but also acted as the key anchor for the financial structure established 
under the Statement through which financial support was sent to Turkey. 

To enable the disbursement of funds to Turkey, the Head of State set up an EU 
Refugee Facility administered by the European Commission. The Facility was cre-
ated through two legal acts: a Common Understanding between the Member States 
and the Commission43, and a formal Commission Decision44 drawing on the EU’s 

 
37 The Facility has already been set up by the Commission for the activation of the first ‘Statement’ 

adopted in November of 2015 and for which 3 billion euros were foreseen (3 billion). The second 
‘Statement’ foresaw the possibility to activate another 3 billion.  

38 See ‘EU-Turkey Statement’ (n 3). 
39 See ‘Statement of the EU Heads of State or Government, 7 March 2016’ (European Council, 8 

March 2016), at www.consilium.europa.eu. 
40 See ‘EU-Turkey Statement’ (n 3) . 
41 ‘President Juncker Appoints EU Coordinator to Organize Operational Implementation in 

Greece’ (European Commission, 18 March 2016), at ec.europa.eu. 
42 Ibid. 
43 See ‘Common Understanding Establishing a Governance and Conditionality Framework for the 

Facility for Refugees in Turkey, the “Facility” between EU Member States and the European Commis-
sion’ (Statewatch, 29 November 2015), at www.statewatch.org; European Commission, ‘Commission 
Decision on the Coordination of the Actions of the Union and of the Member States through a Coordi-
nation Mechanism - the Refugee Facility for Turkey’ of 24 November 2015 at eur-lex.europa.eu. 

44 While a Commission Decision is a typical EU legal act that is legally binding, a Common Un-
derstanding is a more atypical legal act that is much more similar to a Memoranda of Understanding 
and not legally binding. 

 

https://www.consilium.europa.eu/en/press/press-releases/2016/03/08/eu-turkey-meeting-statement/
https://ec.europa.eu/commission/presscorner/api/files/document/print/en/ip_16_942/IP_16_942_EN.pdf
https://www.statewatch.org/media/documents/news/2016/feb/eu-com-common-understaning-for-refugee-facility-for-turkey.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=oj:JOC_2015_407_R_0007
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competences in development cooperation and humanitarian aid.45 Together, these 
instruments not only defined the Facility’s funding sources – namely the EU budget 
and Member State contributions – but also established a Steering Committee com-
posed of one representative from each Member State and two from the Commis-
sion.46 The Committee was tasked with providing strategic guidance on the Facility’s 
activities, as well as with the ongoing monitoring and assessment of related actions. 
In certain areas, the Commission was even granted a veto right to ensure that 
measures taken under the Facility complied with Union budgetary rules. 47 

The actions of EU Member States and EU institutions were hence deeply inter-
connected across several key dimensions of the Statement. The European Council 
provided the institutional framework for meetings with Turkish representatives and 
worked closely with Turkey to finalize the Statement. The European Commission 
and its staff were not only the prime negotiators of the Joint Action Plan that served 
as the Statement’s legal foundation. They were equally central in the implementation 
of the Statement, notably through the appointment of Maarten Verwey as the EU’s 
coordinating manager in Greece, tasked with overseeing operations on the ground. 
Also striking is the European Commission’s involvement with respect to the finan-
cial dimension of the Statement – not only with respect of the design and administra-
tion of the funding mechanisms but also its legal formalization further underscoring 
the Commission’s pivotal role in the overall execution of the Statement. 

Despite this clear involvement of EU institutions and actors in the negotiation 
and implementation of the EU-Turkey Statement, the General Court ruled that the 
agreement originated primarily from the Member States acting collectively and 
therefore fell outside its jurisdiction. The General Court’s reasoning was largely 
based on formalistic criteria. It focused, for example, on how the meetings between 
the Heads of State or Government and Turkey were scheduled and publicly commu-
nicated – specifically noting that the participants were identified as national leaders, 
not as representatives of the EU or its institutions.48 On this basis it ultimately con-
cluded that the Statement ‘cannot be regarded as a measure adopted by the European 
Council, or, moreover, by any other institution, body, office or agency of the Euro-
pean Union’,49 but rather as an agreement of Member States, which the General 
Court does not have the competence to review.  

How can the CJEU’s divergent approach to its own jurisdiction in this case, as 
compared to Ledra Advertising and Chrysostomides, be explained? In all three in-
stances, EU institutions were deeply involved in the negotiation, conclusion, and 

 
45 See Cooperation under Article 210(2) TFEU on humanitarian aid and under Article 214(6) TFEU 

mandating action in the area of development co-operation. 
46 See Commission Decision on the Coordination of the Actions of the Union (n 45), Art. 5. 
47 See Common Understanding Establishing a Governance and Conditionality Framework (n 45), 

Art. 5; Commission Decision on the Coordination of the Actions of the Union (n 45), Art. 5. 
48 See T-192/16 NF v European Council (n 7) paras 46–70.  
49 Ibid 71. 
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implementation of hybrid agreements. Why, then, did the CJEU reach such markedly 
different conclusions regarding its own jurisdiction in the EU-Turkey Statement 
cases? One might be tempted to attribute this divergence to the procedural posture 
of the respective challenges. While the CJEU accepted jurisdiction in the damages 
claims against EU institutions in the Ledra Advertising and Chrysostomides judge-
ments, the EU-Turkey Statement was contested through an annulment action, for 
which the CJEU had explicitly excluded jurisdiction in Ledra Advertising. Yet the 
divergence between the ESMT case law and the EU–Turkey Statement litigation 
cannot be satisfactorily explained by the procedural distinction alone. 

The deeper difference between the cases lies in how the Court approaches the 
question of whether the conduct at issue can be attributed to EU institutions at all. In 
the ESMT context, the Court does not limit itself to scrutinizing the formal status of 
the MoU as an act of an international organisation. Instead, it looks beyond form to 
substance: it examines the concrete role of the European Commission and the ECB 
in negotiating, concluding, and monitoring the instrument, and emphasises that these 
institutions remain bound by EU law when acting in that capacity. By contrast, in 
the EU–Turkey Statement cases, the General Court closes off that route at an early 
stage. It does not reach the question of institutional involvement, because it denies 
from the outset that there is any EU act and EU-attributable conduct at all. Attribu-
tion thus fails on essentially formal grounds relating to authorship and presentation. 
This approach has been widely criticized in the literature,50 not least because, by 
relying on formal criteria alone, the General Court avoids engaging with the more 
substantive question of when the involvement of EU institutions is sufficiently deci-
sive to justify attribution and, consequently, to trigger the jurisdiction of the CJEU. 

3. Thinking About Criteria to Distinguish Between Member State and EU 
Institutional Action in Hybrid Agreements 

These shortcomings highlight the pressing need for principled criteria to guide the 
attribution of hybrid acts and to avoid creating a judicial accountability gap. E. 
Spaventa has sought to develop such criteria, warning that without them the Union 
and its Member States are effectively handed a ‘blank cheque’ to escape judicial 
review through hybrid acts. 51 To this end, she persuasively contrasts the General 
Court’s decision on the EU-Turkey Statement with the CJEU’s case-law in CFSP 
matters. Although distinct in legal character, she shows how this jurisprudence offers 

 
50 A Arnull, ‘EU Recommendations and Judicial Review’ (2018) 14 European Constitutional Law 

Review 609, 619-620. See, for instance, T Takis, ‘Competence, Human Rights and Asylum; What Price 
Mutual Recognition?’ in S Garben and I Govaere (eds), The Division of Competences between the EU 
and Member States (Hart Publishing 2017) 157; G Fernández Arribas, ‘The EU-Turkey Agreement: A 
Controversial Attempt at Patching up a Major Problem’ (2016) 1 European Papers 1097; Fernández 
Arribas (n 30); Poon (n 30). 

51 Spaventa (n 1) 1709. 
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useful benchmarks for determining whether a hybrid act should be attributed exclu-
sively to the Member States, thereby foreclosing judicial review, or jointly to the 
Member States and EU institutions, thereby triggering the CJEU’s jurisdiction. In 
what follows, I outline Spaventa’s argument and suggest that its persuasiveness 
could be reinforced by engaging with more recent CFSP jurisprudence, which crys-
tallizes the lines of jurisprudence she discusses. 

Although CFSP acts differ from hybrid cooperative arrangements between Mem-
ber States in that they are formally situated within the EU legal order, they nonethe-
less raise jurisdictional questions that are structurally similar to those posed by hy-
brid acts. This is due to the deliberate curtailment of the CJEU’s jurisdiction in CFSP 
matters under Article 24(1) TEU (second subparagraph) and Article 275(1) TFEU, 
which establish a carve-out from the Court’s general jurisdiction under Article 19(1) 
TEU. That carve-out, to be construed restrictively, is offset only by two narrowly 
framed exceptions: review of the delimitation between CFSP and other Union com-
petences (Article 40 TEU) and review of restrictive measures directed at individuals 
or entities (Article 275(2) TFEU). Over the years, the CJEU’s restricted jurisdiction 
over the CFSP has generated a line of case-law in which the Court has consistently 
underscored that the carve-out from its general jurisdiction under Article 19(1) TEU 
must be interpreted narrowly, in light of the right to effective judicial protection en-
shrined in Article 47 of the Charter of Fundamental Rights.  

Spaventa acknowledges that the Court’s teleological reliance on Article 47 of the 
Charter to expand its limited jurisdiction in CFSP matters is unlikely to be replicated 
in cases such as the ones concerned with the EU-Turkey Statement. The difference 
‘rests in the fact that the Court will use Article 47 CFR for a purposive interpretation 
of its jurisdiction when the Treaties confer some jurisdiction upon it, but it will not 
rely on that Article to establish jurisdiction where it finds none’.52 She nonetheless 
criticizes the General Court’s decision on the ground that it was taken without any 
substantive criteria guiding the analysis. Referring to CFSP case law (including H v 
Council53, SatCen54, and Elitaliana55), she argues that, in determining whether an 
act emanates from Member States solely or also from EU institutions, the General 
Court should have considered factors such as: whether an EU institution participated 
in the formulation of the act; whether the act adopted commits funds from the EU 
budget; and whether the act triggers action at EU level.56 In such cases, ‘even if one 
adheres to the artificial separation between the European Council/Council and the 

 
52 Ibid 1711. 
53 C-455/14 P H v Council of the European Union, European Commission and European Union 

Police Mission (EUPM) in Bosnia and Herzegovina, EU:C:2016:569. 
54 C-14/19 P European Union Satellite Centre (SatCen) v KF and Council of the European Union 

EU:C:2020:492. 
55 C-439/13 P Elitaliana SpA v Eulex Kosovo, EU:C:2015:753. 
56 See Spaventa (n 1) 1712. 
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collective action of the Member States,’57 the act in question should be classified as 
one engaging EU institutions to such an extent that the CJEU’s jurisdiction is acti-
vated in order to allow EU institutions to be held accountable. 

Yet the criteria she proposes remain in need of further refinement. Mere EU in-
stitutional participation, the involvement of EU funds, or the triggering of EU-level 
measures may not, in themselves, suffice to ground jurisdiction with the CJEU. As 
the Jörg Haider affair illustrates, EU institutions may be involved in a largely passive 
or procedural capacity, without exercising any decisive authority. What ultimately 
proves decisive is not simply the fact of institutional participation, budgetary re-
sources, or the subsequent activation of Union measures, but rather the nature of the 
EU’s institutional, budgetary, or operational involvement-factors capable of trans-
forming a measure that might otherwise appear purely attributable to Member States 
into one that is, at least in part, attributable also to the Union. The Court’s more 
recent case law, most notably KS and KD, can deepen Spaventa’s analysis.  

The KS and KD ruling58 concerned an action for damages against EULEX Ko-
sovo brought by relatives of individuals who disappeared during the 1998–99 con-
flict. The applicants sought compensation from the Council, Commission, and Eu-
ropean External Action Service, alleging EULEX’s failure to conduct diligent inves-
tigations into torture, disappearances, and killings.59 The General Court dismissed 
the claim for manifest lack of jurisdiction, reasoning that the acts in question were 
‘strategic’ and ‘political’ in nature and thus excluded from judicial review under Ar-
ticle 24(1) TEU and Article 275 TFEU.60  

The Court of Justice took a different approach, establishing a novel two-step test 
to determine jurisdiction in CFSP matters. 61 First, it must be assessed whether the case 
falls within one of the two narrow exceptions expressly provided in Article 24(1) TEU 
and Article 275(2) TFEU (concerning delimitation of competences and restrictive 
measures). If not, the second step requires examining whether the contested acts di-
rectly relate to the European Union’s ‘political and strategic choices’ in the context of 
the CFSP.62 Because, so the logic of the Court of Justice, if the contested CFSP acts 

 
57 Ibid. 
58 For an in-depth analysis of said case, See L Lonardo, ‘How the Court Tries to Deliver Justice in 

Common Foreign and Security Policy, Where the Need for Judicial Protection Clashes with the Princi-
ples of Conferral and Institutional Balance. Joined Cases C-29/22 P and C-44/22 P KS and KD’ (2024) 
9 European Papers 830.  

59 See C-29/22 P KS and KD v Council of the European Union, European Commission and Euro-
pean External Action Service (EEAS) EU:C:2024:725 para 13–18. 

60 See T-771/20 KS and KD v Council of the European Union and Others EU:T:2021:798. 
61 See KS and KD v Council of the European Union, European Commission and European Exter-

nal Action Service (EEAS (n 63) para 115. 
62 For the purpose of this second test, the Court of Justice explicitly relied on its rulings in Elital-

iana SpA v Eulex Kosovo (n 59), H v Council of the European Union, European Commission and Eu-
ropean Union Police Mission (EUPM) in Bosnia and Herzegovina (n 57), and KF v The European 
Union Satellite Centre (SatCen) (n 7) ibid para 116. 
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are directly related to political and strategic choices, it has no jurisdiction to assess 
their legality.63 Where they do not, and instead concern matters of ‘day-to-day’ or ‘ad-
ministrative management’, the CJEU retains jurisdiction. 

Applying this framework to the facts of the KS and KD case, the Court of Justice 
distinguished between strategic/political and administrative/day-to-day measures 
within the contested EULEX mission. More precisely, it deemed decisions on fund-
ing allocations64 and the mission’s executive mandate65 as political and strategic and 
thus immune from the CJEU’s jurisdiction. By contrast, it characterized staffing de-
cisions, legal aid rules, or enforcement procedures as administrative matters and mat-
ters of day-to-day management therefore reviewable by the Court.66 

The KS and KD ruling has been compared to the United States’ ‘political ques-
tions doctrine’67. I believe this analogy to be of limited accuracy, as it fails to capture 
the institutional particularities of the CFSP. In the U.S., the doctrine excludes from 
judicial review matters deemed more appropriately resolved by the executive or leg-
islative branches. Yet in the CFSP context, the distribution of authority is decisively 
shaped by Member State prerogatives. While the CFSP constitutes an integral part 
of Union law and policy68, the Treaty framework nevertheless still preserves Mem-
ber State control: legislative acts are excluded, unanimity remains the default, the 
roles of the Parliament and Commission are circumscribed, and the CJEU’s jurisdic-
tion is restricted. Consequently, the Council, acting as the collective of Member 
States, occupies a central position, ensuring that the ‘political’ and ‘strategic’ core 
of CFSP reflects to a large part Member State interests in foreign and security policy. 

The central issue crystallizes at this point. Drawing on the CFSP case law, 
Spaventa argues that the attribution of hybrid acts to the Union requires considera-
tion of several indicators such as the participation of EU institutions in negotiations, 
the commitment of EU financial resources, and the triggering of EU-level measures. 
The Court of Justice’s reasoning in KS and KD allows us to nuance these criteria by 
underscoring that the decisive question is not the mere presence of these elements, 
but their qualitative nature. Where institutional participation, funding, or follow-up 
actions are political and strategic in character, jurisdiction must be excluded to pro-
tect Member State prerogatives. Conversely, where such involvement is administra-
tive or managerial in substance, Union responsibility is engaged, thereby bringing 
the act within the CJEU’s jurisdiction and ensuring accountability.  

 
63 See ibid para 117.  
64 See ibid para 125–126.  
65 See ibid.  
66 See ibid para 129–131. 
67 See T Verellen, ‘A Political Question Doctrine for the CFSP. The CJEU’s Jurisdiction in the KS 

and KD Case’ (Verfassungsblog, 24 September 2024), at verfassungsblog.de; S Iglesias Sánchez, ‘The 
Jurisdiction of European Courts in the CFSP. Between Exceptionalism and Consistency of Legal Rem-
edies Based on the Rule of Law’ (EU Law Live Weekend Edition, 10 May 2025), at eulawlive.com. 

68 See RA Wessel, ‘Lex Imperfecta: Law and Integration in European Foreign and Security Policy’ 
(2016) 1 European Papers 439. 
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It bears emphasizing at this point that a central element of the EU-Turkey State-
ment was the commitment of up to six billion euros to support Turkey in managing the 
return of irregular migrants. Although the financial pledges were made by the Member 
States, drawing on both national contributions and the EU budget, the responsibility 
for administering and disbursing these funds was entrusted to the European Commis-
sion. The Commission also sat on a Steering Committee tasked with overseeing, mon-
itoring, and evaluating the Facility, and even held a veto power to ensure compliance 
with EU budgetary rules. The question, therefore, is how to classify this involvement? 
Spaventa’s criterion of EU budgetary participation, while relevant, is not by itself suf-
ficient to establish the kind of institutional involvement that would automatically trig-
ger CJEU jurisdiction, since decisions on the source and amount of funding can be 
regarded as ‘political and strategic’ choices falling within the prerogatives of the Mem-
ber States. This interpretation is reinforced by KS and KD, where the Court held that 
the allocation of financial resources to a CFSP mission – even when drawn from the 
EU budget – stemmed from political and strategic choices beyond its jurisdiction.69 
Yet the Commission’s pronounced role in the management and administration of the 
Facility appears distinct from such strategic determinations. As they were operational 
responsibilities they could reasonably be construed as falling within the CJEU’s scope 
of judicial review, thereby opening the possibility of holding the Commission account-
able for its conduct in implementing the Statement. 

Another aspect that was particularly striking about the EU-Turkey Statement is the 
European Commission’s active role in implementing and managing – alongside Member 
States and EU agencies such as Frontex – the return of irregular migrants from Greece 
to Turkey. Notably, Maartan Verwey was appointed as the EU Coordinator to oversee 
the operational aspects of the arrangement, including the organization and coordination 
of approximately 4,000 personnel, ranging from case workers and interpreters to judges, 
return officers, and security staff. This raises another key question: wouldn’t such in-
volvement by a European Commission representative amount to staff and operational 
management decisions – precisely the kind of ‘day-to-day management’ actions that, in 
KS and KD, the Court of Justice distinguished from the ‘political and strategic choices’ 
of CFSP missions, and thus held to be subject to judicial review? If so, once again, it 
suggests that certain aspects of implementing the EU-Turkey Statement, even within an 
intergovernmental framework, could in fact fall within the CJEU’s jurisdiction. 

4. Conclusion: questions of judicial competence in time of polarization and 
dissensus 

This article has shown that the CJEU is prepared, at least in damages actions, to hold 
EU institutions accountable when they exercise substantive responsibilities within 

 
69 See KS and KD v Council of the European Union, European Commission and European Exter-

nal Action Service (EEAS (n 63) para 125–126. 
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formally hybrid arrangements. In Ledra Advertising and Chrysostomides, the Court 
recognized, among other things, the Commission’s continuing duty – even outside 
the EU legal order – to ensure compliance with EU law, thereby confirming that 
institutional involvement can ground judicial review despite the external legal form 
of the act. The EU-Turkey Statement presented a parallel situation, marked by ex-
tensive EU engagement in negotiation, financing, and implementation. Yet the Gen-
eral Court, adopting a formalistic view of authorship, declined jurisdiction alto-
gether, overlooking the operational role of EU institutions that in the ESM context 
had sufficed to trigger judicial review. This divergence underscores the absence of 
clear substantive criteria allowing for the attribution of hybrid acts to EU institutions 
and, consequently, for defining the scope of judicial protection through the CJEU. 

This article built on scholarship that draws from the case law of the CJEU in 
CFSP matters to address the jurisdictional gap with respect to hybrid acts but ex-
pands this approach by incorporating more recent developments in the field. On the 
basis of the KS and KD judgement, it developed a functional distinction that shields 
‘political and strategic’ choices from review while permitting challenges to involve-
ment that can be classified as ‘day-to-day management’ or ‘administrative’ actions. 
Applied to hybrid arrangements, this framework would exclude review of aspects 
attributable to Member States’ core political and strategic choices, yet allow scrutiny 
of budgetary administration, operational coordination, and staff management under-
taken by EU institutions within cooperative frameworks. Such a criteria-based 
method would not only close protection gaps and align judicial oversight with the 
substantive realities of institutional involvement but also reinforce the legitimacy of 
judicial review in sensitive policy areas. 

This is particularly important in the current political climate. Across Europe, po-
litical polarization has hardened into a structural form of societal dissensus-one that 
unsettles the very foundations of law, public authority, and institutional legitimacy. 
This dissensus is compounded by the resurgence of authoritarian tendencies in some 
Member States, where judicial independence is deliberately weakened and EU over-
sight is openly resisted. In such a climate, specialized non-majoritarian institutions 
such as courts become especially vulnerable. The CJEU, once regarded as a stabiliz-
ing force in the Union’s constitutional order, is now frequently accused of overstep-
ping its role, overriding national democratic choices, and undermining constitutional 
identities. It has thus become a focal point of political contestation, with its legiti-
macy and authority under sustained challenge. 

In this environment, clarifying the boundary between the ‘political’ and ‘strate-
gic’ core of decision-making and matters subject to judicial oversight is essential. 
The criteria developed here – rooted in both hybrid acts and CFSP case-law – provide 
a principled and transparent framework for making that distinction. While they may 
require adjustment in broader constitutional settings, they offer a valuable analytical 
starting point for safeguarding the credibility of judicial review while preserving 
democratic legitimacy. Applied consistently, such an approach can help define the 
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appropriate scope and limits of judicial intervention in politically sensitive contexts 
and reaffirm the enduring role of non-majoritarian institutions in times of deepening 
dissensus and authoritarian challenge. 
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