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ABSTRACT: KS and KD is a judgment where the European Court of Justice finds it has jurisdiction to 
hear actions for damages caused by the European Union’s (EU) civilian missions or military opera-
tions. It is the first time that this has happened. Although not entirely surprising, the finding of ju-
risdiction contributes to a growing line of case law that has proved controversial as it is in tension 
with a literal reading of the Treaties, which severely limit the Court’s jurisdiction in this domain. 
This Insight shows how the case law of the Court on Common Foreign and Security Policy (CFSP) 
seeks to strike a balance between the principles of conferral and of institutional balance, on the 
one hand, and of effective judicial protection, on the other hand. The need to find such a balance is 
made difficult by the peculiar structure of the powers of the Court under the Treaties, which con-
trasts with the reality of an increased need for judicial protection in the field of foreign policy. The 
outcome, in KS and KD is a judgment that is in tension with the wording of the Treaties, but which is 
nonetheless a welcome result as it delivers some justice, and it is in line with the case law on EU 
CFSP. The Insight also discusses what remains outside the Court’s jurisdiction, namely foreign poli-
cy decisions “directly relating to political or strategic choices”. 
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I. Introduction 

On September 2024, the Grand Chamber of the European Court of Justice delivered its 
judgment in joined cases KS and KD,1 affirming jurisdiction, for the first time, over action 
for damages allegedly caused by the European Union’s (EU) civilian missions or military 
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operations. It also found that, in the context of the EU’s Common Foreign and Security 
Policy (CFSP), the Court of Justice of the EU (CJEU) courts do not have jurisdiction over 
decisions directly relating to political or strategic choices.  

Neither of those findings is obvious by reading EU Treaties or precedents.2 Even 
though it only concerns a procedural point, KS and KD is therefore an important pro-
nouncement. Precedent was not decisive, as the extent of the Court’s jurisdiction in the 
context of CFSP is unclear (it is now somewhat clearer, although not by much).3 The fact 
that the Court has jurisdiction has significant real-world consequences: the EU has op-
erated over 40 missions,4 and many people could now seek compensation if they allege 
that the EU violated their rights. The outcome of the case is also interesting from the 
perspective of legal reasoning. The result reached by the Court is in tension with the 
wording of the Treaties and the judgment is imbued with the language of effectiveness 
and systematic interpretation.5 Arguably, this non-literal reading is necessary to deliver 
justice: like many others CFSP cases, KS and KD underscores a tension, highlighted by 
the increase in EU foreign policy action, between principles of EU law.6 On the one 
hand, the principles of conferral and of institutional balance  restrict the Court’s jurisdic-
tion in foreign policy. On the other hand, the principle of effective judicial protection 
calls for access to justice. With its classic “constitutional” approach,7 the Court does its 
best to deliver justice by balancing those principles, perhaps stretching, but not shaking, 
the yoke that the principle of conferral places on it. This principle also limits the para-
mountcy of fundamental rights, disappointingly for some commentators,8 and contrary 
to what, in essence, Advocate General Ćapeta had suggested in her Opinion in this case. 
Yet, the Insight argues that the outcome of the judgment is defensible because, among 
the various options that the silences and open-ended nature of the wording of the Trea-
ties allowed (including the one proposed by the Advocate General), the Court chooses 
one that closely adheres to its (reinterpretation of its own) precedents, and because it 
strikes a fair balance between the principles of institutional balance and of conferral on 

 
2 In first instance, the General Court had reached essentially the opposite conclusion of the ECJ. See 

Case T‑771/20 KS and KD ECLI:EU:T:2021:798 (“the order under appeal”). 
3 The ambiguity is detailed in Section II below. 
4 EEAS, ‘Missions and Operations’ (23 January 2023) www.eeas.europa.eu.  
5 KS and KD cit. para. 73. 
6 Similarly, P Van Elsuwege, ‘Judicial Review and the Common Foreign and Security Policy: Limits to 

the Gap-Filling Role of the Court of Justice’ (2021) CMLRev 1731, 1734 drawing a comparison with cases 
arising out of rule of law challenges in Member States. 

7 That is, considering the EU legal order as an autonomous, self-sufficient system in which general 
principles are used to interpret provisions and avoid gaps, on which see K Lenaerts and JA Gutiérrez-Fons, 
‘The Constitutional Allocation of Powers and General Principles of EU Law’ (2010) CMLRev 1629; K Le-
naerts and JA Gutiérrez-Fons, ‘A Constitutional Perspective’ in R Schütze and T Tridimas (eds), Oxford Prin-
ciples Of European Union Law: The European Union Legal Order: Volume I (Oxford University Press 2018).  

8 L Schubert, ‘Doing Too Much and Too Little: The CJEU’s Approach to Judicial Review of Fundamental 
Rights Breaches in the CFSP after KD and KS’ (30 October 2024) EJIL: Talk! www.ejiltalk.org. 

https://www.eeas.europa.eu/eeas/missions-and-operations_en
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the one hand, and to effective judicial protection on the other hand. When the Court 
introduces the vague formula that it will not review decisions “directly relating to a polit-
ical or strategic choice of the Union”, the tension with the wording of the Treaties, which 
contain no such a sentence, is strong, but the Court does not go too far. First, arguably, 
a similar conclusion should have been reached even in the absence of arts 24 TEU and 
275 TFEU, because the principle of institutional balance and separation of powers may 
be interpreted as requiring it.9 Second, it shall be recalled that KS and KD is about pro-
cedure. The Court says nothing about the merit of the applicants’ claims. The ECJ limits 
itself, as it did in Kadi,10 Venezuela,11 and Bank Refah,12 to offer some “justice” in the pro-
cedure as a matter of principle, leaving the outcome on the substance to a future, fac-
tual determination, by the General Court. 

The judgment is relevant not only for the EU constitutional order, but also for the in-
ternational protection of fundamental rights more broadly. The judgment may be read as 
implicitly confirming what the ECJ had found in Opinion 2/13:13 the structure of the Court’s 
powers under the EU Treaties, which restrict the Court’s judicial review to only some for-
eign policy acts,14 is one of the “essential characteristics” of the EU legal order that must 
be protected if the EU is to accede to the European Convention for Human Rights.15  

In Section II, this Insight outlines the factual and legal context of the judgment. In 
Section III, it summarises the decision and its rationale, and highlights the points on 
which it differs from the Opinion of the AG. Section IV discusses two issues: firstly, the 
Court’s reasoning shows its approach to precedent; secondly, future judgments will 
need to clarify what decisions are directly related to the EU’s strategic or political choice 
– and are therefore not reviewable by EU courts.16  

 
9 See, “to that effect”, case C-14/19 P SatCen ECLI:EU:C:2020:220, Opinion of AG Bobek para. 78. See 

also L Lonardo, ‘The Political Question Doctrine as Applied to Common Foreign and Security Policy’ (2017) 
European Foreign Affairs Review 571, 578 citing as reasons for introducing a political question doctrine 
"the need to maintain the separation of powers, the necessity to ensure accountability, and the expertise 
of lawyers on certain politically sensitive matters, which might be little". 

10 Joined cases C-402/05 P and C-415/05 P, Kadi and Al Barakaat International Foundation v Council and 
Commission ECLI:EU:C:2008:461. 

11 Case C-872/19 P Venezuela v Council ECLI:EU:C:2021:507. 
12 Case C-134/19 P Bank Refah v Council ECLI:EU:T:2018:897. 
13 Opinion 2/13 (Accession to ECHR) ECLI:EU:C:2014:2454. 
14 See Section II below. 
15 Such accession is an obligation for the EU, enshrined in art. 6(2) TEU.  Ten years after the CJEU de-

clared the accession agreement incompatible with EU law (in Opinion 2/13), the EU has negotiated a re-
vised agreement (Draft revised Agreement on the Accession of the European Union to the Convention for 
the Protection of Human Rights and Fundamental Freedoms) for accession, available at rm.coe.int. The 
phrase “essential characteristics” of the EU legal order is taken from that Opinion, and it is discussed 
further in section IV.1 below. 

16 This Insight does not discuss in more detail the incidental relevance of the judgment on the future ac-
cession of the EU to the ECHR. First, this judgment could not have said the final word on it. Second, there are 
many contributions that focus precisely on that aspect. See, for example, L Gobiet, ‘The Final Episode of a 

 

https://rm.coe.int/final-consolidated-version-of-the-draft-accession-instruments/1680aaaecd
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II. The factual and legal context 

In 2008, the EU established a civilian “mission” called EULEX Kosovo. Essentially, the 
mission consists of a group of fonctionnaires tasked by the EU to support selected rule 
of law institutions in Kosovo (the judiciary, the police). Among its other tasks, EULEX is 
entrusted with investigating crimes allegedly committed during the war in Kosovo.17 
The mission was established under the EU’s Common Security and Defence Policy 
(CSDP), which is part of CFSP. The applicants, KS and KD, lost family members in the 
conflict, and brought an action for damages against the European Union (against the 
Council, the European Commission, and the European External Action Service) before 
the General Court, alleging, in essence, a breach of their fundamental rights because 
those crimes were not properly investigated.18 The rights allegedly violated were arts 2, 
3, 6, 13 and 14 ECHR (the right to life, the prohibition of torture, the right to a fair trial, 
the right to an effective remedy, and the right to be free from discrimination).  

The General Court dismissed the action on procedural grounds finding it lacked ju-
risdiction to hear the case.19 It reached that conclusion because arts 24(1) TEU20 and 
275 TFEU21 limit the Court’s jurisdiction in the area of CFSP to cases concerning matters 
(institutional decision-making procedures and restrictive measures) that clearly do not 
relate to the situation of the applicants.22 In addition, precedents could be distinguished 
because the facts giving rise to those judgments (and therefore the relevant provisions) 
concerned EU personnel or the EU budget.23 

 
(Never-Ending) Series? CFSP Damages Claims and the ECHR Accession’ (25 September 2024) European Law 
Blog www.europeanlawblog.eu. D Sarmiento and S Iglesias Sánchez, ‘Insight: “KS and Neves 77: Paving the 
Way to the EU’s Accession to the ECHR”’ (12 September 2024) EU Law Live eulawlive.com. 

17 Joint Action 2008/124 of the Council of 4 February 2008 on the European Union Rule of Law 
Mission in Kosovo, EULEX KOSOVO art. 3(d). 

18 For the procedural history of the case, and the precise allegations of the applicant, see joined 
cases C-29/22 P and C-44/22 P KS and KD v Council, Opinion of AG Capeta ECLI:EU:C:2023:901 paras 6-23.  

19 KS and KD (case T‑771/20) cit. 
20 “The common foreign and security policy is subject to specific rules and procedures […]. The Court 

of Justice of the European Union shall not have jurisdiction with respect to these provisions, with the 
exception of its jurisdiction to monitor compliance with Article 40 of this Treaty and to review the legality 
of certain decisions as provided for by the second paragraph of Article 275 of the Treaty on the 
Functioning of the European Union”. 

21 “The Court of Justice of the European Union shall not have jurisdiction with respect to the 
provisions relating to the common foreign and security policy nor with respect to acts adopted on the 
basis of those provisions. 

However, the Court shall have jurisdiction to monitor compliance with Article 40 of the Treaty on 
European Union and to rule on proceedings, brought in accordance with the conditions laid down in the 
fourth paragraph of Article 263 of this Treaty, reviewing the legality of decisions providing for restrictive 
measures against natural or legal persons adopted by the Council on the basis of Chapter 2 of Title V of 
the Treaty on European Union”. 

22 KS and KD (case T‑771/20) cit. para. 33. 
23 KS and KD (case T‑771/20) cit. paras 35 and 36. 

https://www.europeanlawblog.eu/pub/edrqzitg/release/1
https://eulawlive.com/insight-ks-and-neves-77-paving-the-way-to-the-eus-accession-to-the-echr/
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KS and KD appealed that order, arguing that the General Court misinterpreted those 
provisions as well as the case law, and asking the ECJ to set aside the order under appeal. 
The ambiguity over the extent of the Court’s jurisdiction stems from the fact that on sev-
eral occasions the ECJ found that it could in fact hear claims in situations other than those 
mentioned in arts 24(1) TEU and 275 TFEU.24 In particular, the applicants relied on Bank 
Refah, in which the Court held that it has jurisdiction over action for the damages caused 
by the wrongful inclusion of an applicant in restrictive measures of the EU.25 

The main question before the European Court of Justice was therefore whether it 
has jurisdiction to hear actions for damages allegedly caused by the EU due to breaches 
of fundamental rights committed in the context of a CSDP mission. 

III. The judgment of the European Court of Justice 

The Court found in favour of KS and KD, partially setting aside the order under appeal.  
The ECJ grouped the arguments of the appellants into two clusters, those relating to 

the relevant Treaty provisions on CFSP (arts 24 TEU and 275 TFEU), and those relating to 
the case law on personnel management in the context of CSDP missions.  

On the first cluster, the Court acknowledged that the acts and omissions referred to 
by KS and KD did not concern the monitoring of compliance with art. 40 TEU or the review 
of such individual restrictive measures.26 The Court then made two main arguments to 
explain why the General Court was not wrong in finding that it did not have jurisdiction 
based on an interpretation of arts 24 TEU and 275 TFEU.27 The first was that the principle 
of conferral and for the balance of institutional power (to which arts 24 TEU and 275 TFEU 
give expression) could not be upset by the mere fact that a violation of fundamental rights 
was alleged.28 Otherwise, those articles “would be deprived of their effectiveness in part 
and the principles of conferral and of institutional balance infringed”.29 By contrast, the 

 
24 On this topic, see among many C Hillion, ‘A Powerless Court? The European Court of Justice and the 

Common Foreign and Security Policy’, in M Cremona and A Thies (eds), The ECJ and External Relations: 
Constitutional Challenges (Hart Publishing 2014) 47; G Butler, ‘The Coming of Age of the Court’s Jurisdiction in 
the Common Foreign and Security Policy’ (2017) EuConst 673; J Heliskoski, ‘Made in Luxembourg: The Fabri-
cation of the Law on Jurisdiction of the Court of Justice of the European Union in the Field of the Common 
Foreign and Security Policy’ (2018) Europe and the World: A Law Review scienceopen.com; P Koutrakos, ‘Judi-
cial Review in the EU’s Common Foreign and Security Policy’ (2018) ICLQ 1; P Van Elsuwege, ‘Judicial Review 
and the Common Foreign and Security Policy: Limits to the Gap-Filling Role of the Court of Justice’ cit.; S Poli, 
‘The Right to Effective Judicial Protection with Respect to Acts Imposing Restrictive Measures and Its Trans-
formative Force for the Common Foreign and Security Policy’ (2022) CMLRev 1045.  

25 The General Court found Bank Refah, cit., immaterial in para. 37 of the order under appeal. 
26 KS and KD (joined cases C-29/22 P and C-44/22 P) cit. para. 64. 
27 A third and fourth argument, which are specific applications of the two grounds I discuss here, are 

in paras 93-96 of the judgment.  
28 KS and KD (joined cases C-29/22 P and C-44/22 P) cit. para.73. 
29 Ibid. 

https://scienceopen.com/document?vid=134d81a1-1ada-4f15-b8a7-3f6a9e856a23
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Advocate General had suggested that compliance with fundamental rights must be guar-
anteed for any act or omission of the EU, regardless of its legal basis. She had concluded 
that “the EU Courts’ jurisdiction to review any CFSP measure, including a political or stra-
tegic one, in order to ensure its conformity with fundamental rights cannot be excluded 
by Article 24(1) TEU and Article 275 TFEU”.30 This was because, in the Advocate General’s 
reasoning, the value of the rule of law expressed in art. 2 TEU “requires that both EU and 
Member State authorities be subject to judicial review”.31 This requirements also applies 
to CFSP, because that policy is part of the EU legal order (arts 21 and 23 TEU).32  

The second argument of the ECJ relates to ensuring an equivalent level of protec-
tion between the right to an effective remedy of art. 47 Charter, on the one hand, and 
the right to a fair trial and to an effective remedy in arts 6(1) and 13 ECHR, on the other 
hand.33 Those are not absolute rights and may be restricted.34 In particular, a legitimate 
restriction is “the institutional balance between the executive and the national courts; 
that institutional balance may be reflected in a constitutional limitation of the jurisdic-
tion of the courts of a State as regards acts that cannot be detached from the conduct 
by that State of its international relations”.35 In addition, the provision that the EU shall 
accede to the ECHR (art. 6(2) TEU) does not extend to the jurisdiction of the Court of Jus-
tice of the European Union in relation to the CFSP. This is because the first sentence of 
art. 2 of Protocol 8 of the Lisbon Treaty provides that “the agreement [relating to that 
accession] shall ensure that accession of the Union shall not affect the competences of 
the Union or the powers of its institutions”.36 Further, the judgment in Bank Refah can-
not be extrapolated to the present situation, because that case concerned restrictive 
measures and “it is the individual nature of those measures which, in accordance with 
the second paragraph of Article 275 TFEU, permits access to the Courts of the European 
Union”.37 The fact that the Court has exclusive jurisdiction over actions based on the 
non-contractual liability of the EU is not a reason to conceive of that jurisdiction to be 
unlimited and extending also to any CFSP acts.38 

 
30 KS and KD, Opinion of AG Capeta, cit. para. 116. 
31 Ibid. para. 80. 
32 Ibid. para. 79. 
33 As mandated by art. 52(3) Charter: “In so far as this Charter contains rights which correspond to 

rights guaranteed by the Convention for the Protection of Human Rights and Fundamental Freedoms, the 
meaning and scope of those rights shall be the same as those laid down by the said Convention. This 
provision shall not prevent Union law providing more extensive protection”. 

34 KS and KD (joined cases C-29/22 P and C-44/22 P) cit. para. 78. 
35 Ibid, referring to ECtHR, H.F. and Others v. France, Apps n. 24384/19 and 44234/20 [14 September 

2022] para. 281. 
36 KS and KD (joined cases C-29/22 P and C-44/22 P) cit. para. 82. 
37 Ibid. para. 86. 
38 Ibid. para. 91. 
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Turning then to the second cluster, that is the case law on personnel management 
in the context of CSDP missions, the Court outlined the criteria for when it has jurisdic-
tion in situations that are outside those expressly provided for in arts 24 TEU and 275 
TFEU. In those cases, “the jurisdiction of the Court of Justice of the European Union may 
be based on the fact that the acts and omissions at issue are not directly related to the 
political or strategic choices made by the institutions, bodies, offices and agencies of the 
Union in the context of the CFSP, and in particular the CSDP”.39 

In the light of this finding, EU courts have jurisdiction over the pleas by KS and KD 
that EULEX Kosovo allegedly lacked appropriate personnel because, the Court found, 
this is not directly linked to political or strategic choices;40 the provision of legal aid in 
proceedings before the review panel of EULEX Kosovo;41 the powers conferred to the 
review panel or of remedies for breaches;42 and the failure to remedy the breaches of 
fundamental rights found by the review panel.43 However, it does not have jurisdiction 
over the plea that EULEX Kosovo allegedly lacked appropriate resources (because “the 
resources made available to a CFSP mission, and in particular a CSDP mission, on the 
basis of the first subparagraph of Article 28(1) TEU, are directly related to the political or 
strategic choices made within the framework of the CFSP”).44 

Since it had jurisdiction, but it did not have sufficient elements to pass judgment on 
the merits, the ECJ referred the case back to the General Court.  

IV. Analysis 

The judgment in KS and KD raises several legal issues, and perhaps also questions of ju-
dicial politics. This annotation discusses the reasoning of the Court, showing how it is in 
line with precedent and how it strikes a fair balance between the principle of conferral 
and institutional balance on the one hand, and the principle of effective judicial protec-
tion on the other hand; it also discusses some implications of that reasoning for future 
cases that may arise in the field of CFSP. Other important aspects, including the rela-
tionship between the EU and the ECHR after KS and KD, are the object of other contribu-
tions.45 

 
39 Ibid. para. 116. 
40 Ibid. para. 128. 
41 Ibid. para. 130. 
42 Ibid. para. 131. 
43 Ibid. para. 132. 
44 Ibid. para. 126. 
45 J Krommendijk, ‘One Step Closer after KS and KD: EU Accession to the ECHR’ (1 October 2024) 

Realaw Blog realaw.blog and others cited in this Insight. 

https://realaw.blog/2024/10/01/one-step-closer-after-ks-and-kd-eu-accession-to-the-echr-by-jasper-krommendijk/
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iv.1. Acrobatic but Defensible Reasoning: the role of Precedent and of 
the Treaties 

KS and KD shows how the ECJ deals with precedent in its recent case law. This is what its 
President refers to as the “stone-by-stone” approach,46 which builds, incrementally, the 
lines of its case law starting from a general and somewhat vague statement contained 
in one (seminal) judgment, and then further refining it (or attaching precise meaning to 
it) in subsequent cases, as needed according to the accidents of litigation. Some of 
these foundational formulas are the “genuine enjoyment of the substance of rights” in 
Ruiz Zambrano,47 or the “status of citizen of the European Union is destined to be the 
fundamental status of nationals of all the Member States” in Grzelczyk,48 and so on.  

For KS and KD, the “foundational stone” is the statement in Opinion 2/13 that “as EU 
law now stands, certain acts adopted in the context of the CFSP fall outside the ambit of 
judicial review by the Court of Justice”.49 The question of what exactly is within judicial 
review (and therefore what is not) is still relevant because the EU shall accede to the 
ECHR. In Opinion 2/13, the Court said that it could not. In KS and KD, the Court implied 
that it still cannot. In Opinion 2/13, the ECJ had been asked whether a draft agreement 
on the accession of the EU to the European Convention for Human Rights was compati-
ble with EU law. The Court found that it was not, inter alia because the agreement 
would have entailed that the ECtHR would have had jurisdiction over all CFSP acts, 
whereas the ECJ does not have jurisdiction on at least some of them. The Court also 
found that such jurisdiction of the ECtHR would be intolerable in the Union’s legal order 
because “jurisdiction to carry out a judicial review of acts, actions or omissions on the 
part of the EU, including in the light of fundamental rights, cannot be conferred exclu-
sively on an international court which is outside the institutional and judicial framework 
of the EU”.50 Why could such jurisdiction not be conferred exclusively to a judicial body 
outside the EU legal system? The reasoning is not entirely clear from the quoted pas-
sage of Opinion 2/13. In my view, the answer is that the absence of the Court’s power to 
carry out judicial review of some foreign policy decisions is a special characteristic of the 
EU legal order. This is what the parties (the EU Member States) intended when drafting 
the Lisbon Treaty: some foreign policy acts should not be judicially reviewable.51 It fol-

 
46 K Lenaerts, ‘EU Citizenship and the European Court of Justice’s “Stone-by-Stone” Approach’ (2015) 

International Comparative Jurisprudence 1. 
47 Case C-34/09 Ruiz Zambrano ECLI:EU:C:2011:124 
48 Case C-184/99 Rudy Grzelczyk ECLI:EU:C:2001:458. 
49 Opinion 2/13 cit. para. 252.  
50 Ibid. para. 256.  
51 See, similarly, SatCen, Opinion of AG Bobek, cit. para. 76: “the drafters of the Treaties decided that 

any dispute with regard to the application of [CFSP] provisions should be resolved at political level, with-
out involving the courts”. 
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lows that the EU cannot accede to the ECHR unless either the accession clearly makes 
an exception for these foreign policy decisions, and/or the EU Treaties are changed. 

The case law supports such an argument. When discussing the lack of jurisdiction 
over CFSP, in the abovementioned paragraph of Opinion 2/13 the Court refers to Opinion 
1/09 (on the Patent Convention Agreement) as an authority. That Agreement incorporated 
EU law provisions into the substantive law that was to be applied between the parties, 
and, in particular, by a European Patent Convention Court envisaged by such agreement. 
In Opinion 1/09, the rationale for the finding that the EU cannot confer jurisdiction exclu-
sively to a body outside the EU judicial order was that the jurisdiction of an international 
court (there, the European Patent Convention court) “would deprive courts of Member 
States of their powers in relation to the interpretation and application of European Union 
law and the Court of its powers to reply, by preliminary ruling, to questions referred by 
those courts and, consequently, would alter the essential character of the powers which 
the Treaties confer on the institutions of the European Union and on the Member States 
and which are indispensable to the preservation of the very nature of European Union 
law”.52 If the ECtHR were to have jurisdiction over CFSP acts, what is the “essential charac-
ter of the powers” conferred by the Treaties that would be altered? The answer may be 
found in Opinion 2/13 itself, which refers to the exclusion of the Court’s jurisdiction in 
CFSP as a “situation” that is “inherent to the way in which the Court’s powers are struc-
tured by the Treaties, and, as such, can only be explained by reference to EU law alone”.53 
KS and KD is perfectly in line with that reasoning: the exclusion of the Court’s jurisdiction 
from CFSP is a reflection of the principles of conferral and of institutional balance.54 This 
situation, the limited jurisdiction of the Court, is, as Opinion 2/13 clarifies, “a specific char-
acteristic of EU law”.55 If one were to leave aside KS and KD for a moment, and ask why 
such an essential characteristic cannot be affected, i.e. why the autonomy of EU law must 
be protected even in this case, the implicit rationale of Opinion 2/13 arguably flows from 
the political bargain struck between the Member States. It is an instance of the principle 
nemo dat quod non habet (no one can give what they do not have): since the Member 
States decided that the EU Courts cannot review certain (political) choices, the EU itself 
cannot delegate that power (because it does not have it) to Strasbourg (or to any other 
international court outside the EU legal system). 56  

 
52 Opinion 1/09 European Patent Court ECLI:EU:C:2011:123 para. 80 (emphasis added). 
53 Opinion 2/13 cit. para. 253. 
54 KS and KD (joined cases C-29/22 P and C-44/22 P) cit. paras 72 and 73. In the latter paragraph, the 

Court also explains why the Opinion of the AG proposed a solution that did not sufficiently respect those 
two principles. The GC respected the principles of conferral and institutional balance but did not apply 
correctly the case law discussed below. 

55 Opinion 2/13 cit. para. 257. 
56 See S. Peers, ‘The CJEU and the EU’s accession to the ECHR: a clear and present danger to human 

rights protection’ (18 December 2014) EU Law Analysis eulawanalysis.blogspot.com: “the CJEU’s position is 
that if it can’t have jurisdiction over CFSP, then no other international court can either. In short. since it isn’t 

 

https://eulawanalysis.blogspot.com/2014/12/the-cjeu-and-eus-accession-to-echr.html


How the Court Tries to Deliver Justice in Common Foreign and Security Policy 839 

But this is not the only line of cases that flows from Opinion 2/13. In later cases, lit-
tle by little, or stone-by-stone, the boundaries of the jurisdiction of the Court in CFSP 
acquired more precise contours. Thus in Rosneft the Court confirmed that in the context 
of sanctions it has jurisdiction only over decisions providing for restrictive measures 
against natural or legal persons (“individual decisions”),57 and not the provisions of 
“general application, in that they impose on a category of addressees determined in a 
general and abstract manner a prohibition on making available funds and economic re-
sources to entities listed in their annexes”;58 in Elitaliana59 and in H,60 the Court held 
that acts related to budgetary measures or of staff management respectively are sub-
ject to judicial review, even though they are contained in CFSP decisions; in Bank Refah, 
the Court found that also action for damages stemming from the wrongful inclusion in 
EU restrictive measures against natural or legal persons were within the Court’s jurisdic-
tion. Now, KS and KD confirms that the jurisdiction covers also actions for damages 
stemming from other actions or omissions of the EU under CFSP. And even though the 
Court refers to the precedents of Elitaliana, H, and SatCen for the idea that it will not 
have jurisdiction on acts or omissions “directly related to strategic and political choic-
es”,61 such a notion is not to be found in those precedents, at least not identified with 
these words nor in such an explicit way. Those cases merely hold that the Court does 
have jurisdiction on acts relating to staff management or to public procurement. Admit-
tedly, some re-interpretation of the wording of the case law – which was in itself an in-
terpretation of the Treaties – is necessary, but KS and KD is also in line with Elitaliana, H, 
and SatCen. To be clear: those cases told us some instances in which the Court does 
have jurisdiction over CFSP acts; KS and KD now re-reads those case as also containing 
the general rule for when the Court does not have jurisdiction.  

Before turning to the crux of the matter, that is, what exactly is excluded from the 
Court’s jurisdiction (what “relates directly to a political or strategic choice”), few words may 
be said about the reasoning of the Court. As the previous paragraphs of this section 
shows, and as KS and KD clearly explains, there are two strands of cases on CFSP jurisdic-
tion. One could be termed the “limits” case law, which starts with Opinion 2/13 and of 

 
allowed to play, it’s taking the football away from everyone else”. Another possible explanation is 
developed by D Halberstam, ‘“It’s the Autonomy, Stupid!” A Modest Defense of Opinion 2/13 on EU Acces-
sion to the ECHR, and the Way Forward’ (2015) German Law Journal 105, 137: "The CJEU must be allowed 
to play a “consolidating function” if domestically justiciable claims that European Union law violates fun-
damental/human rights are brought before an international court". 

57 On this case law see Heliskoski, 'Made in Luxembourg', cit.  
58 Case C-72/15 Rosneft ECLI:EU:C:2017:236 para. 102; the General Court had already held as much in 

case T-509/10 Manufacturing Support & Procurement Kala Naft v Council ECLI:EU:T:2012:201. The distinction 
is first found in Kadi cit. para. 37. 

59 Case C-439/13 P Elitaliana v Eulex Kosovo ECLI:EU:C:2015:753 para. 49. 
60 Case C-455/14 P H v Council and Others ECLI:EU:C:2016:569 para. 55. 
61 KS and KD (joined cases C-29/22 P and C-44/22 P) cit. para. 116. 
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which KS and KD is an illustration: the wording of arts 24 TEU and 275 TFEU “would be de-
prived of their effectiveness in part and the principles of conferral and of institutional bal-
ance infringed”62 if it was simply ignored. Art. 47 Charter and art. 6 and 13 ECHR cannot 
call this assessment into question (in essence, I read the Court as saying here that the AG 
went a step too far in her Opinion in KS and KD).63 In these cases, the Court interprets the 
limits broadly, in the name of the effectiveness of arts 24 TEU and 275 TFEU, and in light of 
the principles of conferral and institutional balance (of which they are an expression). 

The other line of cases includes Mauritius,64 Elitaliana, H. Here, it is instead the Court’s 
jurisdiction that is interpreted broadly (some could say overly stretched) in the light of 
general principles, namely judicial protection as manifestation of the rule of law.65 In both 
strands of cases, the Court could therefore reasonably claim that it has neither “expand-
ed”66 nor “limited”67 its jurisdiction on CFSP but has simply “found” its correct extent by 
interpreting the letter of the law in the light of a hierarchically superior principle.68 The 
issue is construed by the Court as a “clash” between general principles:69 on the one hand 

 
62 Ibid. para. 73. 
63 See, for a different assessment underlying the centrality of fundamental rights in the reasoning of 

the Court, D Sarmiento and S Iglesias Sánchez, ‘Insight: “KS and Neves 77: Paving the Way to the EU’s Ac-
cession to the ECHR”’ cit. 

64 Case C-658/11 European Parliament v Council (Mauritius) ECLI:EU:C:2014:2025. 
65 Rosneft cit. paras 72-73. 
66 Many academic commentators argue, instead, that the Court has carried out an “expansionist” in-

terpretation: I Bosse-Platière, ‘Le juge de l'Union, artisan de la cohérence du système de contrôle juridic-
tionnel au sein de l'Union européenne, y compris en matière de PESC’ (2017) RTD Eur 555; C Martinez 
Capdevilla, ‘La sentencia en el asunto Rosneft : el TJUE maximiza su jurisdicción en la PESC (a costa de la 
coherencia con su propia jurisprudencia)’ (2018) Revista española de Derecho Europeo 95; P Koutrakos. 
'Judicial Review in the EU's Common Foreign and Security Policy', cit., 11; F Bestagno, ‘Danni derivanti da 
misure restrittive in ambito PESC e azioni di responsabilità contro l’UE’ (2020) Eurojus 280, 280; J Santos 
Vara, 'El control judicial de la política exterior: hacia la normalización de la PESC en el ordenamiento 
jurídico de la Unión Europea (a propósito del asunto Bank Refah Kargaran)' (2021) Revista de Derecho 
Comunitario Europeo 182; N Bergamaschi, 'La Sentenza Bank Refah Kargaran: L'Evoluzione del Controllo 
Giurisdizionale sulla PESC' (2021) European Papers 1372; O Pollicino and G Muto, ‘Corte di Giustizia 
dell’Unione Europea e sindacato giurisdizionale: cosa rimane fuori e perché. Il caso degli atti PESC’ (2023) 
Eurojus 89; L Grossio, ‘Ai confini del sistema completo di rimedi: le attuali vie di tutela giurisdizionale 
nell’ambito della PESC e l’opportunità di una loro revisione’ (2024) Quaderni AISDUE 4; L Schubert, ‘Doing 
Too Much and Too Little: The CJEU’s Approach to Judicial Review of Fundamental Rights Breaches in the 
CFSP after KD and KS’ cit.; A Navasartian Havani, ‘An EU External Relations Political Question Doctrine 
That Suffers No Human Rights Exception: Joined Cases C-29/22 P and C-44/22 P KS and KD on the Court’s 
Jurisdiction in CFSP Matters’ (25 September 2024) European Law Blog www.europeanlawblog.eu. 

67 L Schubert, ‘Doing Too Much and Too Little: The CJEU’s Approach to Judicial Review of Fundamen-
tal Rights Breaches in the CFSP after KD and KS’ cit. 

68 Thus, the AG Opinion in KS and KD, even though more far reaching than the judgment, could still 
maintain it was doing an “interpretation, not modification, of the Treaties” (in Point III.C.1 of the Opinion). 
The Court also interpreted the Treaties but drew the balance differently than the AG.  

69 KS and KD (joined cases C-29/22 P and C-44/22 P) cit. para 119. 

https://www.europeanlawblog.eu/pub/kwd8041a/release/1
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there is the principle of conferral and of institutional balance; on the other, the rule of law 
and judicial protection. As far as CFSP is concerned, these are given concrete expression 
in arts 24(1) and 275 TFEU, and in art. 47 Charter on the other hand. They are not easy to 
square, and the balance is drawn by the Court in ways that raised objections.70 In my 
view, the position of the Court is defensible (although the reasoning whereby the conclu-
sion is reached is not immune from criticism), for the reasons mentioned in the introduc-
tion. I try to offer a full account for these statements elsewhere.71 

iv.2. What is a political or strategic choice?  

In KS and KD, the Court gave a vague answer to the repeated question of what the 
boundaries of its jurisdiction over CFSP provisions and acts are (it shall be recalled that 
the Advocate General suggested that the Court has jurisdiction to review any act on the 
grounds of fundamental rights).72 The test is now as follows: in the context of CFSP, the 
Court does not have jurisdiction on “acts or omissions directly related to […] political or 
strategic choices [of the EU]”.73 This is not found in the Treaties, at least not expressis 
verbis. We now know from KS and KD that, implicitly, this is what arts 24 TEU and 275 
TFEU mean.  

There are some tentative indications of what may amount to a political or strategic 
choice of the Union in KS and KD,74 but even fewer as to when an act or omission relates 
“directly” to these. The usual criteria of interpretation would suggest that we should 
start by looking at the wording of the Treaties: art. 26(1) TEU states that “The European 
Council shall identify the Union's strategic interests”, on the basis of which the Council 
shall take decisions necessary to define or implement them (art. 26(2) TEU); the Political 
and Security Committee (PSC) may be authorised by the Council “to take the relevant 
decisions concerning the political control and strategic direction of [a crisis manage-
ment] operation” (art. 38 TEU). All these (and those by the Council authorising the deci-
sions by the PSC) may be regarded as not subject to judicial review. There hardly seems 
to be a meaningful distinction between “strategic” and “political”, in this context. Look-
ing at the case law, some of the elements that the Court is likely to take into account 
when determining what is “political or strategic” are whether an act affects the rights of 
individuals in any immediate way (if it does affect them, it should not be simply regard-

 
70 T Verellen, ‘KS and KD, on the Jurisdiction of the CJEU within the CFSP: Taking Conferral Seriously?’ 

(12 September 2024) www.thomasverellen.com. 
71 L Lonardo, ‘Rosneft had Already Spilled the Oil: A Normative Assessment of the Legal Reasoning of 

the European Court of Justice in Common Foreign and Security Policy’, in L Lonardo and A Loxa (eds), The 
Reasoning of the Court of Justice of the EU. A Normative Assessment (forthcoming). 

72 KS and KD (joined cases C-29/22 P and C-44/22 P) cit. para. 116. 
73 Ibid. para. 117. 
74 As for the parties and the interveners in the case, their positions are summarised in paras 97 to 

112 of the judgment. 

https://www.thomasverellen.com/blog/ks-and-kd-on-the-jurisdiction-of-the-cjeu-within-the-cfsp-taking-conferral-seriously
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ed a strategic or political choice) or whether it concerns budget or personnel (in which 
case it seems to be operational – at least this is how the Court’s case law has construct-
ed this category). Some situations are clearer than others: restrictive measures which 
are not “against natural or legal persons” but are of general application are not subject 
to judicial review. Thus, the decision to sanction the Russian gas sector, imposing a re-
quirement of prior authorisation on all EU operators who want to transfer equipment 
to companies operating in that sector (this what challenged in the litigation that result-
ed in the judgment in Rosneft75), is of general character and not subject to judicial re-
view.76 What is “political or strategic” about it is that it is the result of a sovereign choice 
of the Union that the EU Treaties have not made subject to any other condition than 
“the international situation so requires”,77 or to no condition at all,78 thus giving no 
guidance to the institutions as to when something needs to be done, or as to what do to 
when something needs to be done.79 In the recent practice of the EU, an example of 
that choice is the decision to sanction Russia as opposed to Ukraine, or, more realisti-
cally, to sanction the Russian gas sector – at a significant cost to EU citizens – as op-
posed to or in addition to sanctioning, say, the Russian tourist industry. Further, a politi-
cal or strategic choice is the one relating to the resources given to a CSDP mission.80 
Another (this time, speculative) example is the decision of the EU to deploy a mission.81 
There are situations in which the very decision to deploy or not to deploy a mission, or 
to sanction or not to sanction a country might violate fundamental rights or other rules 
of international law binding upon the EU. For example, the EU could violate (by action 
or inaction) the right to self-determination of people in a certain part of the world, or 
(by inaction) other fundamental rights if a duty of humanitarian intervention under in-
ternational law exists.82 However, a plausible reading of KS and KD is that the funda-

 
75 Decision 2014/512/CFSP of the Council of 31 July 2014 concerning restrictive measures in view of 

Russia's actions destabilising the situation in Ukraine art. 4: “The direct or indirect sale, supply, transfer or 
export of certain equipment suited to [oil] exploration and production projects in Russia […] by nationals 
of Member States, or from the territories of Member States, or using vessels or aircraft under the 
jurisdiction of Member States, shall be subject to prior authorisation by the competent authority of the 
exporting Member State”. 

76 Rosneft cit. para. 107.  
77 Art. 28(1) TEU. 
78 Art. 29 TEU. 
79 See the reference to art. 28(1) in KS and KD cit. para. 126. 
80 KS and KD (joined cases C-29/22 P and C-44/22 P) cit. para. 126. 
81 Thus also KS and KD, Opinion of AG Capeta, cit. para. 118. Other speculative examples are the 

provision that appoints a special envoy, that establishes the Permanent Structured Cooperation; or that 
establishes a common defence contained in the relevant CFSP Decisions (those Decisions may contain 
other provisions that affect directly the fundamental rights of individuals, and those must be subject to 
judicial review).  

82 The (positive) duty to allow humanitarian assistance exists, under customary international law, for 
parties to a conflict, rule 55 of the International Humanitarian Law Database. It is much more difficult to 
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mental Treaties do not prohibit this violation to occur if they subtract such choices from 
judicial review. 

When does an act or omission relate “directly” to a strategic or political choice? 
Since there is no guidance on this notion in the judgment under analysis, it is probably 
best understood as a “hedging” strategy, a test through which the Court adds further 
ambiguity as to what a precise answer will look like. One could envisage a distinction 
between a decision that relates “directly” (for example, because it allows or forbids or 
defines or implements a strategic/political decision without further intermediate 
steps83) and one that relates only “indirectly” (for example, because it follows, as a sec-
ond step, from a decision that related directly). Contentious or borderline cases are 
bound to arise regardless of the precise formulation, and the twin notions of “directly 
related to” and of “political or strategic choice” give sufficient leeway for the Court to de-
fine the boundary on a case-by-case basis as necessitated by the factual and legal cir-
cumstances arising out of litigation. 

In fact, a CFSP act or omission directly relates to political or strategic choice when-
ever the Court will hold that it directly relates to a political or strategic choice. It is likely 
that the Court will be asked to clarify what this means in the future and may possibly 
need to give a general answer that is not circumscribed to the specific circumstances of 
the case. A general answer may be needed, for example, in a preliminary ruling proce-
dure, where the ECJ needs to provide guidance on the interpretation of the Treaties in a 
way that is not dependent on the facts of the main proceedings (KS and KD is a direct 
action, in which the Court’s judgment, and especially the judgment of the General Court, 
cannot do away with the facts of the litigation). 

V. Conclusion 

The European Court of Justice’s judgment in KS and KD is an important and welcome de-
velopment in the interpretation of EU jurisdiction over actions related to the Common 
Foreign and Security Policy. The Court essentially established jurisdiction to hear action 
for damages stemming from acts or omissions committed by the EU in the context of 
CSDP activities (decisions, omissions, civilian missions, military operations, and so on). 
The only exceptions are those of a political or strategic nature. In affirming its jurisdic-
tion, the Court opens a path for individuals affected by EU missions to seek judicial 

 
argue that international law obliges the EU (in addition to its Member States) to intervene to stop gross 
violations of human rights (including in the case of an ongoing genocide). If the Genocide Convention cre-
ates such a duty, it is for States parties, not for international organisations. ICJ South Africa v Israel 
(Application of the Convention on the Prevention and Punishment of the Crime of Genocide in the Gaza 
Strip) [26 January 2024] para. 33. A counter-objection is that the ICJ does not exclude, in that paragraph, 
that international organisations may have such responsibilities. 

83 KS and KD (joined cases C-29/22 P and C-44/22 P) cit. para. 126. 
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remedies for violations of their rights. The ruling shows the difficulty in balancing the 
principle of conferral (which limits the Court’s jurisdiction in CFSP) with that of effective 
judicial review (which requires an effective remedy for any violation of rights). The Court 
tried to do so by stating that political and strategic decisions remain outside judicial 
scrutiny. What this means in practice will need to be decided in future cases. The judg-
ment is admittedly in tension with the wording of the Treaties, because the outcome is 
determined by a systematic and teleological interpretation. The reasoning is, however, 
fully in line with over a decade of case law, as this annotation has sought to demon-
strate.  
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