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Abstract: Ireland has always had a mixed relationship with the EU. It is one of the few EU Member
States in which the people rejected EU constitutional changes. Until the EU enlargement of 2004, Ire-
land had the lowest rate of preliminary references to the Court of Justice across all EU Member
States. The latter has changed in recent years. Irish courts have been at the forefront with important
references in sensitive areas (Court of Justice: judgment of 27 November 2012, case C-370/12, Pringle;
case C-293/12, Digital Rights Ireland [GC]; judgment of 6 October 2015, case C-362/14, Schrems [GC];
judgment of 25 July 2018, case C-216/18 PPU, Celmer [GC]). While only 44 cases where referred in its
first 30 years of membership (1973-2003), 45 references were made in the six years between 2013-

* Associate Professor of International and European Law, Radboud University Nijmegen,
j.krommendijk@jur.ru.nl. This Article forms part of the research project “It takes two to tango: The prelim-
inary reference dance between the Court of Justice of the European Union and national courts” (2017-
2021) funded by the Netherlands Organisation for Scientific Research (NWO). In order to obtain a good
insight in judicial motives, Member States with a different referral practice were included. Ireland was
selected because it took a position in the middle, at least in the period 2009-2015 before the reported
increase, between the Netherlands with a relatively high number of references and the UK with few ref-
erences. | would like to thank all participants at the "It takes two to tango” seminar on 13-14 June 2019 in
Ede, the Netherlands, and especially Monika Glavina, for all of their helpful comments on an earlier draft.

EUROPEAN PAPERS www.europeanpapers.eu ISSN 2499-8249
VOL. 5,2020, NO 2, PP. 825-849 doi: 10.15166/2499-8249/414
(CC BY-NC-ND 4.0)

©@O®SG


http://www.europeanpapers.eu/
https://search.datacite.org/works?query=www.europeanpapers.eu
https://www.europeanpapers.eu/en/content/e-journal/EP_eJ_2020_2
https://search.datacite.org/works/10.15166/2499-8249/414
https://creativecommons.org/licenses/by-nc-nd/4.0/
https://creativecommons.org/licenses/by-nc-nd/4.0/
mailto:j.krommendijk@jur.ru.nl

826 Jasper Krommendijk

2018. This Article explains this marked change from what seems an island mentality to enthusiastic
engagement with the Court of Justice. Why have Irish courts become more active interlocutors of the
Court of Justice? What are their motives to refer (or not)? This question is studied on the basis of a
legal-empirical research consisting of interviews with Irish judges and a systematic analysis of all deci-
sions (not) to refer since 2013. This Article attributes the increase in references to the arrival of new
judges with more knowledge about EU law and a more positive attitude towards referring. Other fac-
tors are the previous positive experiences with the Court of Justice that have stimulated (other) judg-
es to refer. Legal considerations also played a role. Not only the Supreme Court, but also the High
Court and the Court of Appeal have rather faithfully applied Cilfit (Court of Justice, judgment of 6 Oc-
tober 1982, case 283/81, Cilfit v. Ministero della Sanita).

KeywoRbDs: preliminary ruling procedure - Cilfit - motives to refer - knowledge of EU law - domestic
litigation - (dis)satisfaction with Court of Justice judgments.

I. INTRODUCTION

Until 2003 Ireland had the lowest rate of requests for preliminary rulings from the Eu-
ropean Court of Justice across the EU Member States.” This has changed radically in re-
cent years. While only 44 cases were referred in its first 30 years of membership (1973-
2003), 45 references were made in the six years between 2013-2018 (see Table 1).2
These figures present an intriguing puzzle: how can this marked change from what
seems an island mentality® to extensive engagement be explained?

Not only do the Irish references stand out in quantitative terms, Irish courts have
also been at the forefront with important references in sensitive areas often involving
complex questions on constitutional matters and fundamental rights, such as Pringle
(about the European Stability Mechanism), Digital Rights Ireland (dealing with the invalid-
ity of the data retention directive), Schrems (about the invalidity of the US Safe Harbour
decision), and Celmer (about European arrest warrant - EAW - surrender and fair trail).
Pringle was even the first time that the Court of Justice heard a reference in a full Court
formation, implying that the case was of “exceptional importance”.> Because of the

T E. FAHEY, An Analysis of Trends and Patterns in the Irish Courts of Practice and Procedure in 30 Years of
Article 234 Preliminary References, in Irish Journal of European Law, 2004, p. 6.

2. MAHER, EU Law and the Courts: the Mundane and the Exceptional, in E. CAROLAN (ed.), The Irish judici-
ary, Dublin: Institute of Public Administration, 2018, p. 172; E. FAHEY, EU Law and Ireland: on the Measure-
ment of Legal Evolutions Through Judicial Activity, 2013, available at papers.ssrn.com.

3 Island mentality refers to an idea that the outside world, in this case EU law and the obligation to
refer, is not relevant or is considered an unwanted intrusion into the state’s sovereignty (i.e. Euroscepti-
cism). See also C. GIFFORD, The UK and the European Union: Dimensions of Sovereignty and the Problem of
Eurosceptic Britishness, in Parliamentary Affairs, 2010, p. 334.

4 Court of Justice: judgment of 27 November 2012, case C-370/12, Pringle; judgment of 16 May 2014,
case C-293/12, Digital Rights Ireland [GC]; judgment of 6 October 2015, case C-362/14, Schrems [GC]; judg-
ment of 25 July 2018, case C-216/18 PPU, Celmer [GC].

5 Art. 16 of the Statute of the Court of Justice of the European Union (hereafter, “Statute”); interview 155.
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general reluctance of constitutional courts to engage with the Court of Justice, this con-
stitutional dialogue can best be studied in relation to ordinary national courts with a
constitutional mandate.® The Irish referral practice thus proves to be an interesting op-
portunity to examine the evolution of this “constitutional dialogue” over time.
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TABLE 1. Irish references 2000-2018.7

Ireland acceded to the EU in the first round of accessions in 1973, at the same time as
the UK and Denmark. There is a genuine appreciation among the Irish population that the
EU has helped Ireland in transforming the country and that this transformation has been

6 The German Constitutional Court recently held that the fundamental rights in the German Basic
Law remain the primary standard of review even when EU law and the Charter are applicable. A prelimi-
nary reference will only be made when German fundamental rights “exceptionally” do not ensure the
Charter’s level and incorporation of the Charter's standard into the domestic standard leads to “unre-
solved questions”; Press release No. 83/2019 of 27 November 2019 about the order of 6 November 2019,
1 BVR 16/13, para. 2c. Cf. R. VAN GESTEL, J. DE POORTER, Supreme Administrative Courts’ Preliminary Questions to
the CJEU: Start of a Dialogue or Talking to Deaf Ears, in Cambridge International Law Journal, 2017, p. 124; the
exception is the Belgian Constitutional Court and to a lesser extent the Austrian court See M. DANI, Na-
tional Constitutional Courts in the European Constitutional Democracy: A Reply to Jan Komdrek, in International
Journal of Constitutional Law, 2017, p. 785 et seq.

7 The Dunauskis and Lisauskas and Hampshire County Council cases were counted as one, see Court of
Justice: judgment of 27 May 2019, joined cases C-508/18 and 509/18, Dunauskis and Lisauskas [GC]; judgment
of 19 September 2018, joined cases C-325/18 PPU and C-375/18 PPU, Hampshire County Council.
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hugely beneficial.® The Irish population is among the most pro-EU Member States and Ire-
land is “a willing participant” at the EU level.® Even though Ireland lacks a constitutional
court, it has a solid “home-grown” constitutional and fundamental rights tradition. Ire-
land's Constitution, with a catalogue of fundamental rights and express powers of judicial
review, came into force in 1937.7° The Irish Supreme Court, Court of Appeal and High
Court have jurisdiction to conduct constitutional review. It was only in 2003 that the Euro-
pean Convention on Human Rights was incorporated into Irish statutory law with the
Human Rights Act 2003. A result of this is that Irish courts are inclined to consider consti-
tutional rights prior to, for example, the European Convention on Human Rights or the
Charter.™ Irish courts are seen as one of the “most activist judiciaries” in the world and
“de facto lawmakers”, because court decisions were responsible for 7 of the 29 constitu-
tional amendments.'? Irish courts are also used to finding Irish law to be in breach of the
Constitution.” As mentioned above, Irish courts have frequently asked questions that
could be labelled “constitutional”.’ In addition, Irish courts have also asked questions on
EU law doctrines, such as direct effect and the supremacy of EU law.'>

This Article shows that ordinary national courts communicate relatively easily with
the Court of Justice, arguably more so than constitutional courts.'® It thus complements
previous contributions that focused on high-profile cases referred by constitutional
courts that primarily illustrate problematic features of the preliminary ruling proce-
dure.' The Irish case presents a different, more positive account of the procedure and
the interaction with the Court of Justice.

8 Interviews 159 and 187. The people of Ireland have approved Constitutional provisions in relation
to EU law in seven instances since it became a Member of the EU, while only rejecting others twice. A.M.
COLLINS, EU Law in Ireland Post-Brexit, in Trinity College Law Review, 2018, p. 12 et seq.

9 M. COLLINS, EU Law in Ireland Post-Brexit, cit., p. 12 et seq.

0 Interviews 159 and 162; E. FAHEY, EU Law and Ireland, cit., p. 3.

'S, KINGSTON, L. THORNTON, A Report on the Application of the European Convention on Human Rights Act
2003 and the European Charter of Fundamental Rights: Evaluation and Review, Dublin: Law Society of Ireland,
2015, p. 121. See further e.g. Irish Court of Appeal, judgment of 14 March 2016, [2016] IECA 86.

12 R. EGIE, A. MCAULEY, E. O'MALLEY, The (Not-So-Surprising) Non-Partisanship of the Irish Supreme Court, in
Irish Political Studies, 2018, p. 88 et seq.

'3 T. HICKeY, The Separation of Powers in Irish Constitutional Law, in D. FARRELL, N. HARDIMAN (eds), Oxford
Handbook of Irish Politics, Oxford: Oxford University Press, 2020, (forthcoming); interviews 152 and 159.

14 Cf. M. CLAES, Luxembourg, Here We Come? Constitutional Courts and the Preliminary Ruling Procedure,
in German Law Journal, 2015, p. 1332 et seq.

5 E.g. Court of Justice, judgment of 15 April 2008, case C-268/06, Impact; Court of Justice, judgment
of 7 August 2018, case C-122/17, Smith [GC].

6 X. GRoussoT, Constitutional Dialogues, Pluralism and Conflicting Identities, in ). KOMAREK, M. AVBEL
(eds), Constitutional Pluralism in the European Union and Beyond, Oxford: Hart, 2012, p. 321.

7 A. DYEVRE, European Integration and National Courts: Defending Sovereignty under Institutional Courts?,
in European Constitutional Law Review, 2013, p. 139 et seq.; M. BOBEK, Landtovd, Holubec, and the Problem of
an Uncooperative Court: Implications for the Preliminary Ruling Procedure, in European Constitutional Law
Review, 2014, p. 54 et seq.; O. POLLICINO, From Partial to Full Dialogue with Luxembourg: The Last Cooperative



Irish Courts and the European Court of Justice 829

This Article proceeds as follows. After presenting the research design (section Il), this
Article discusses four explanations for the increase in Irish references. Section Il focuses
on legal explanations, including the stricter application of Cilfit by the Supreme Court, as
well as the Court of Appeal and the High Court. Section IV links with the recent literature
pointing to the arrival of new judges with more knowledge about EU law and a more
positive attitude towards referring. Section V points to the increased litigation on the
basis of EU law. Section VI shows that Irish courts have been influenced in their deci-
sions to refer by their (and other Irish courts’) previous positive experiences with the
Court of Justice.

IT. RESEARCH DESIGN AND LITERATURE REVIEW

The main research question of this Article is what has motivated Irish courts to (increasing-
ly) refer to the Court of Justice. To establish these motives, all Irish decisions to refer in the
period 2013-2018 were studied, together with the subsequent Court of Justice judgment,
the AG opinion and the follow-up judgment of the referring Irish court. All decisions not to
refer, identified on the basis of an Irish case law search, were also examined.'® The analy-
sis of judgments was complemented with interviews. 28 interviews were conducted with
judges and judicial assistants as well as legal practitioners and academics, including judg-
es who did not make a reference.’® Prior approval for these interviews was obtained from
the Chief Justice Frank Clarke of the Irish Supreme Court. To guarantee the anonymity of
interviewees, their identity is not disclosed.?® During the semi-structured interviews, open-
ended questions were raised about reasons to refer (or not), in general and in relation to
particular cases identified in the legal analysis. In addition, interviewees were asked to re-
flect on the motives and factors identified in the literature to date.

This literature to date has offered various explanations for the references of na-
tional courts. The early literature primarily focused on differences between EU Member
States, often involving quantitative studies to explain why more references come from

Step of the Italian Constitutional Court, in European Constitutional Law Review, 2014, p. 143 et seq.; A. TORRES
PERez, Melloni in Three Acts: From Dialogue to Monologue, in European Constitutional Law Review, 2014, p. 308
et seq.; U. SADL, S. MAIR, Mutual Disempowerment: Case C-441/14 Dansk Industri, in European Constitutional
Law Review, 2017, p. 347 et seq.; B. GUASTAFERRO, The Unexpectedly Talkative “Dumb Son”: the Italian Constitu-
tional Court’s Dialogue with the European Court of Justice in Protecting Temporary Workers’ Rights in the Public
Education Sector, in European Constitutional Law Review, 2017, p. 493 et seq.

'8 Searched under “267 TFEU”, “preliminary ruling”, “preliminary reference”, “cilfit” and “article 267"
on www.bailii.org.

19 This includes five Supreme Court judges, three Court of Appeal judges, eleven High Court judges,
five Circuit or District court judges or tribunal members and four academics and/or practitioners. One
interviewed judge withdrew from this study, three candidates could not be contacted or did not respond,
and one was unable to meet.

20 A number between 101 and 200 was randomly assigned to the interviewees. References are only
made when the identity cannot be determined indirectly.
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particular Member States.?' Several structural factors at the Member State level have
been tested statistically with econometric models, often with conflicting results, includ-
ing the level of GDP, the level of support for European integration and the monist or
dualist nature and possibilities for judicial review. This literature highlighted mainly po-
litico-strategic reasons for referral (see also Jaremba in this Special Section). Firstly, na-
tional courts “leapfrog” the national judicial hierarchy and “bypass” the highest national
court with a view to getting support from the Court of Justice for their interpretation of
EU Law.?? A second reason is that courts use a reference to seek support from the
Court of Justice vis-a-vis the legislature when they think that national law breaches EU
law.?

More recent studies have, however, come up with different explanations and
moved beyond the state by looking at variances within Member States.?* Firstly, legal-
formalist explanations emphasise that courts refer simply because they consider them-
selves obliged to refer on the basis of Art. 267 TFEU and feel responsible for ensuring a
correct application of EU law.?> There is, secondly, much literature on personal and psy-
chological differences between individual judges in terms of their knowledge about EU
law or the preliminary ruling procedure or their personal views as to the desirability of
referring (see also Geursen's Article in this Special Section).?® It has been noted that
there are also generational differences between older and younger judges.?” In addi-
tion, recent studies also highlight the position of a judge in the hierarchy as a fact-finder
or law-finder, as Glavina also observes in her Article in this Special Section.?® Other stud-
ies point, thirdly, to pragmatic considerations, such as case specific reasons which relate

21 E.g. A. STONE SWEET, T.L. BRUNELL, The European Court and National Courts: A Statistical Analysis of Pre-
liminary References 1961-95, in Journal of European Public Policy, 1998, p. 66.

22 K.J. ALTER, Explaining National Court Acceptance of European Court Jurisprudence: A Critical Evaluation
of Theories of Legal Integration, in A.-M. SLAUGHTER, A. STONE SWEET, J. WEILER (eds), The European Courts and
National Courts, Oxford: Hart, 1998, p. 241.

23 An opposite thesis is that national courts “shield” national legislation from the Court of Justice by
withholding references: see J. GoLuB, The Politics of Judicial Discretion: Rethinking the Interaction Between
National Courts and the European Court of Justice, in West European Politics, 1996, p. 377.

24 T. PAVONE, Revisiting Judicial Empowerment in the European Union: Limits of Empowerment, Logics of
Resistance, in Journal of Law and Courts, 2018, p. 303 et seq.

2> D.C. HUBNER, The Decentralized Enforcement of European Law: National Court Decisions on EU Direc-
tives With and Without Preliminary Reference Submissions, in Journal of European Public Policy, 2018, p. 1817
et seq.

26 T. NOWAK, F. AMTENBRINK, M.L.M. HERTOGH, M.H. WIsSINK, National Judges as European Union judges:
Knowledge, Experiences and Attitudes of Lower Court Judges in Germany and the Netherlands, The Hague: Eleven
International, 2011, p. 49; A. DYEVRE, European Integration and National Courts, cit., p. 151 et seq.

27 U. JAREMBA, J.A. MAYORAL, The Europeanization of National judiciaries: Definitions, Indicators and Mech-
anisms, in Journal of European Public Policy, 2019, p. 386 et seq.

28 A. DYEVRE, M. GLAVINA, A. ATANASOVA, Who Refers Most? Institutional Incentives and Judicial Participation
in the Preliminary Ruling System, in Journal of European Public Policy, 2019, p. 912 et seq.
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to the importance of the questions concerned or the delay which causes a referral.??
Fourthly, institutional and organisational factors related to the institutional dynamics of
a particular court have been put forward, including the need to meet production tar-
gets.30 Fifthly, the litigating parties also affect the courts willingness to refer. This notion
relates to the literature on legal mobilisation, Eurolegalism and Euro-lawyers as essen-
tial norm entrepreneurs, which is the primary focus of the Article by Hoevenaars in this
Special Section.3' What could also affect the willingness of court is, sixthly, the court’s
previous experience with judgments from the Court of Justice.3? When national courts
have received unsatisfactory answers from the Court of Justice, this may discourage
them from referring in the future. There has been little systematic research on such
“feedback loops” (yet).33

This research on Ireland found little support for politico-strategic reasons, both on
the basis of the legal analysis as well as interviews.3* The rest of this Article will engage
with four of the six alternative explanations. The two other explanations, pragmatic
considerations and institutional factors, are the focus of another publication.3>

IT1. LEGAL EXPLANATIONS

Legal-formalist motives have played an important role in the increase in Irish references.
Irish courts, and not only the Supreme Court, feel increasingly responsible for a correct
application of EU law and feel obliged to refer even in cases not stipulated by Art. 267

29 ], KROMMENDIK, The Highest Dutch Courts and the Preliminary Ruling Procedure: Critically Obedient In-
terlocutors of the Court of Justice, in European Law Journal, 2019, p. 394.

30 A. DYEVRE, M. GLAVINA, A. ATANASOVA, Who Refers Most?, cit.; T. NOWAK, F. AMTENBRINK, M.L.M. HERTOGH,
M.H. WissINK, National Judges as European Union Judges, cit., p. 54.

31 ). CONANT, Europeanization and the Courts: Variable Patterns of Adaptation Among National Judiciar-
ies, in M.G. COWLES, J.A. CAPORASO, T. RISSE (eds), Transforming Europe: Europeanization and Domestic Change,
Ithaca, London: Cornell University Press, 2001, p. 97 et seq.; R.D. KELEMEN, Eurolegalism. The Transformation
of Law and Regulation in the European Union, Harvard: Harvard University Press, 2011; J. HOEVENAARS, A Peo-
ple's Court? A Bottom-up Approach to Litigation before the European Court of Justice, The Hague: Eleven,
2018; J. MILLER, Explaining Paradigm Shifts in Danish Anti-Discrimination Law, in Maastricht Journal of Europe-
an and Comparative Law, 2019, p. 540 et seq.

32 M. JacoBs, M. MUNDER, B. RICHTER, Subject Matter Specialization of European Union jurisdiction in the
Preliminary Ruling Pocedure, in German Law Journal, 2019, p. 1218.

33 Cf J. MAYORAL, In the CJEU Judges Trust: A New Approach in the Judicial Construction of Europe, in jour-
nal of Common Market Studies, 2017, p. 551 et seq.; J. KROMMENDIJK, The Preliminary Reference Dance Between
the CJEU and Dutch Courts in the Field of Migration, in European Journal of Legal Studies, 2018, p. 101.

34 Interviews 105, 136, 152, 155, 166 and 191.

35 J. KROMMENDIK, Why Do Lower Courts Refer in the Absence of a Legal Obligation? Irish Eagerness and
Dutch Disinclination, in Maastricht Journal of European and Comparative Law, 2019, p. 770 et seq.
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TFEU. This also reflects the strong position of EU law within Irish courts.3¢ The EU legal or-
der is an “easy fit” with Irish courts and the Court of Justice is not perceived as a “jurisdic-
tional threat”.3” The Irish judiciary is “pro-communautaire” and cooperative and the su-
premacy of EU law has been accepted unquestioningly, which contrasts with the ap-
proach in several other EU Member States.38 The same holds true for vertical direct effect
and the emanation of the state in relation to which there has been a “forceful shift in judi-
cial thinking”.?° This paragraph will expound on the way in which the Supreme Court and
the Court of Appeal have applied the legal framework of Art. 267 TFEU.

111.1. A STRICTER APPLICATION OF CTLFITBY THE SUPREME COURT

While the Supreme Court referred only eight cases between 2000-2011, 18 references
were made between 2012-2018. One explanation for this increase is the strict(er) appli-
cation of the Cilfit exceptions. Cilfit provides an exception to the highest courts’ obliga-
tion to refer on the basis of Art. 267, para. 3, TFEU when the Court of Justice has “al-
ready dealt with the point of law in question” (acte éclairé) or when “the correct applica-
tion of [EU] law may be so obvious as to leave no scope for any reasonable doubt” (acte
clair).*° The legal analysis as well as the interviews lead to the conclusion that the Su-
preme Court has become more mindful of and loyal towards Cilfit in recent years.4' One
interviewed judge noted that the Supreme Court is “very, very cautious” if there is a lack
of clarity, also because it is aware that it is the “end of the road”.#?> Another judge ar-
gued that: “by and large, when we think it is referable, off it goes”, even when most
judges think a reference is unnecessary.*? If one or two of the five judges feel strongly
about the need to refer, than the idea is that the Supreme Court must refer because of
such “internal respect”.4* This caution stems from some unexpected answers of the

36 E. FAHEY, Practice and Procedure in Preliminary References to Europe: 30 years of Article 234 EC Case
Law from the Irish Courts, Dublin: First Law, 2007, p. 2; |. MAHER, EU Law and the Courts, cit., pp. 177-178 and
185.

37 G. BUTLER, Standing the Test of Time: Reference for a Preliminary Ruling, in Irish Journal of European
Law, 2017, p. 108 et seq.

38 A. DYEVRE, European Integration and National Courts, cit.

39 E. FAHEY, EU Law and Ireland, cit., p. 3.

40 Court of Justice, judgment of 6 October 1982, case 283/81, CILFIT v. Ministero della Sanita, paras 14
and 16.

41 Interviews 113, 152 and 181; see e.g. the extensive discussion of Cilfit in Irish Supreme Court,
judgment of 2 December 2014, James Elliot, [2014] IESC 74, paras 154-159 and 184. This does not mean,
however, that the Cilfit exceptions are mentioned consistently and explicitly in its decisions (not) to refer.

42 See interview 105, cf. interview 128. This position can be compared with the tax and civil law
chambers of the Dutch Supreme Court, J. KROMMENDIK, The Highest Dutch Courts and the Preliminary Ruling
Procedure, cit.

43 Interview 113.

44 Interview 152.
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Court of Justice that differed from the majority view opposed to a reference.*> This has
made judges careful in subsequent cases.*® In addition, if it is too much of a struggle to
explain why it is not a referable point, then the Supreme Court is prone to refer.4’

One judge acknowledged that the Supreme Court possibly refers too many cases and
stated the following: “The European system cannot continue to insist that everyone is as
loyal as we are, otherwise the Court of Justice would be swamped by cases”.*® Irish lower
court judges and other interviewees acknowledged the Supreme Court's willingness to
refer.4? One interviewee argued that, when there is a question, “off it goes”, while some
others noted that the Supreme Court applies Cilfit rigorously.>® One Supreme Court judge
attributed the cautious approach to the limited judicial assistance and limited resources.
He/she observed that the Irish Supreme Court does not work with Advocates General
(AGs) who “sift” the legal thinking. The Supreme Court has thus less material to be able to
conclude that there is no doubt. Furthermore, cases can also “hit” the Supreme Court af-
ter only one judicial stage at the High Court.>" The latter could explain why the Supreme
Court has made a considerable number of references in areas in which there was only
one previous trial instance due to limited appeal possibilities, including EAW cases, plan-
ning and environmental law, as well as asylum and migration cases.>?

The practice of the Irish Supreme Court contrasts with the highest (constitutional)
courts in other EU Member States, sometimes (or often) abusing Cilfit to dodge their ob-
ligations to refer.> It is revealing to compare the position of the Irish Supreme Court
with the highest Dutch courts. While the approach of Irish Supreme Court mirrors the
approach of its Dutch counterpart, it differs considerably from the application of Cilfit
by the highest Dutch administrative courts. Some judges from these courts proposed a
“lighter test” than Cilfit and argued that it is not necessary to refer immediately when
there is some doubt about the interpretation of EU law. Several highest administrative
court judges, for example, held that, when the question is 75-80 per cent clair, there is
no need to refer.>* When confronted with the pragmatic application of Cilfit, one Su-

45> This happened in at least three cases, including Court of Justice: judgment of 27 October 2016,
case C-428/15, D.; judgment of 10 October 2017, case C-413/15, Farrell [GC]; judgment of 25 July 2018,
case C-164/17, Grace and Sweetman; interviews 152 and 181.

46 Interview 181.

47 Interview 113.

48 Interview 113.

49 |nterviews 106, 126, 136, 139, 144, 146, 148 and 191.

%0 Interviews 139 and 155.

5! Interview 128.

52 E.g. s. 5, para. 3, of the lllegal Immigrants Act 2000; s. 50A, para. 7, and s. 50A, para. 11. of the
Planning and Development Act 2000.

53 A. TURMO, A Dialogue of Unequals - The European Court of Justice Reasserts National Courts’ Obligations
Under Article 267(3) TFEU, in European Constitutional Law Review, 2019, p. 354 et seq.

54 ]. KROMMENDIJK, The Highest Dutch Courts and the Preliminary Ruling Procedure, cit.
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preme Court judge held that “we have to err on the side of caution”, while another
acknowledged that they certainly do not follow the Dutch logic.>®

111.2. THE COURT OF APPEAL: A DE FACTO COURT OF FINAL APPEAL APPLYING CTLFIT

The Court of Appeal started operating on 28 October 2014 and is a court that sits be-
tween the High Court and the Supreme Court. It was created with the intention of re-
ducing the backlogs at the Supreme Court. The Court of Appeal made nine references in
its first four years. This is quite considerable for such a new court that started with a
small number of judges (up to nine) and was quickly trapped in large backlogs.>® The
legal-formalist explanation (partly) accounts for the Court of Appeal’s willingness to re-
fer. This Court tends to use the same criteria as the Supreme Court and feels de facto
obliged to refer.>” Even though there is the possibility of appeal to the Supreme Court,
the Court of Appeal regards itself as the final court in the sense of Art. 267 TFEU, be-
cause of the very limited grounds to appeal in practice.>® The idea has been that, when
an issue is referable, the Court of Appeal refers, because of the risk that appeal is not
granted by the Supreme Court.>® Two judges likewise noted that the Court of Appeal
“must” make a reference, because it cannot assume that the case can go to the Su-
preme Court and the Court of Appeal is probably the final court of appeal.®° One Court
of Appeal judge argued that, when there is a real question of EU law, “we should go to
get a definitive view”, while another admitted: “we look with Cilfit eyes"”, even though the
Court of Appeal is not bound to refer.®! Interestingly, some High Court judges also rea-
soned along similar lines as the Court of Appeal. One High Court judge even argued
that, if there is uncertainty about EU law, then there is an obligation to refer, because
an autonomous interpretation of EU law is not allowed.®?

5 Interviews 128 and 152; cf. interview 105.

56 F. GEOGHEGAN, The New Supreme Court and Court of Appeal: 2014 to 2016 and Their Future, in Trinity
College Law Review, 2017, p. 20; interviews 108 and 153.

57 Interview 108.

58 Since the Court of Appeal has started to function, the Supreme Court has become more and more
“exclusively a true Court of Final Appeal” with a low number of appeals, F. GEOGHEGAN, The New Supreme
Court and Court of Appeal, cit., p. 28.

% Interview 113. A reference was “required” in Irish Court of Appeal, judgment of 10 June 2015, Dan-
qua, [2015] IECA 118 (Hogan ).), para. 43.

60 Interviews 166 and 174; cf. interview 191.

61 Interviews 108 and 174; e.g. Irish Court of Appeal, judgment of 26 January 2018, Mahmood, [2018]
IECA 3 (Hogan ), para. 61.

62 Interview 161.
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TV. A GENERATIONAL CHANGE IN KNOWLEDGE AND MENTALITY

A second factor explaining the increase in references are the personal backgrounds of
the judges serving on the bench. A generational change in recent years has led to judg-
es with more extensive knowledge about EU law and a different mindset with respect to
referring. This has happened in the three Irish top courts, which will be discussed in
turn starting with the Supreme Court.

Two interviewed Supreme Court judges stated that the older generation of judges
had less experience in EU law, also because they had not studied or practiced EU law.
This resulted in a reluctance to engage with EU law, whereby referencing was seen as “a
required thing”.%3 The Supreme Court was, for example, “hostile” towards the idea of
referring Masterfoods in 2002 about parallel competition proceedings before national
and EU courts.®* References that were made by the Supreme Court, but also other Irish
courts, in this period were not necessarily signs of true engagement with EU law. Ra-
ther, they aimed to have Luxembourg sort out complex and delicate issues for the na-
tional court.®> Fahey, for example, observed this in relation to the 2005 reference in
McCauley Chemists about the recognition of pharmacist diplomas. She argued that the
Supreme Court was overburdening the Court of Justice with “considerations that it does
not wish to resolve itself".%¢

The reluctance or discomfort with referring has clearly decreased over time.®” One
interviewee noted that the current Chief Justice Clarke shows a greater willingness to
refer than his predecessors.%8 Another noted likewise that the Chief Justice is pragmatic
(“let's get it sorted out”) and is not sensitive to the notion that the Court of Justice
“should not be telling us what to do”.®°® This attitude is also visible in the Supreme
Court's reference in Pringle about the validity of the European Stability Mechanism. Both
O'Donnell and Clarke emphasised in their separate concurring judgments, without
problematising, that a government loses its sovereignty when it accedes to a binding

63 Interviews 113 and 128. One High Court judge (interview 187) noted that not all previous Supreme
Court judges liked the notion of a European superior court.

64 Court of Justice, judgment of 14 December 2000, case C-344/98, Masterfoods and HB; interview 113.

65 One interviewee (188; cf. interview 133) referred to the equal treatment case of Kenny (judgment
of 28 February 2003, case C-427/11, Kenny and Others) as an example of a case in which the (criminal law)
judge referred an equal treatment case to the Court of Justice “to get it off his plate so that he did not
have to worry about it".

%6 This judgment was rendered without an AG opinion in merely 35 paragraphs in slightly more than
a year; Court of Justice, judgment of 13 July 2006, case C-221/05, Sam Mc Cauley Chemists and Sadja; E.
FAHEY, McCauley Chemists: the Supreme Court Invokes Article 234 EC to Resolve the “Necessitated” Question, in
Dublin University Law Journal, 2006, p. 401.

67 Interview 113; cf. interview 187.

68 Interview 133.

69 Interview 187.
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treaty.”® One Supreme Court judge argued in a similar vein that referencing is nowa-
days considered part of the normal business; “we have to resolve a case and if that in-
volves a reference, so be it".”" Another Supreme Court judge also mentioned that the
current judges know the people in the Court of Justice and that this “creates an atmos-
phere of trust”, which was not there before.”?

An intriguing puzzle is whether the nomination of three former members of the
Court of Justice has led to more Supreme Court references. Around the turn of the mil-
lennium the following three judges with a Luxembourg background became Supreme
Court judges: Fennelly (judge in the Court of Justice from 1995-2000 and in the Supreme
Court from 2000-2013), Murray (1992-1999; 1999-2015) and Macken (1999-2004; 2005-
2012). There are two conflicting views as to the impact of these three members. On the
one hand, it could be argued that this has led to more engagement with EU law and
more references.”? On the other hand, it could also have led to fewer references, be-
cause there is allegedly sufficient knowledge to solve EU law cases without Court of Jus-
tice guidance.’* The figures and the interviews hint at the second hypothesis.”> The Su-
preme Court made nine references in the 1990s as opposed to six references in the
2000s. Two interviewees noted that the three members knew the answers to questions
of EU law and would consider matters to be acte clair quicker (“we understand this
stuff”).”® Likewise, one current Supreme Court judge held: “there is less confidence
when we do not have people from Luxembourg on the court”.”7 Another interviewee
observed that the more you know about EU law, the less likely you are to refer, even
though he/she acknowledged that Judge Hogan contradicts this.”® A more reluctant po-
sition can also be discerned from some older Supreme Court decisions not to refer. In
several decisions, Fennelly J. presented the option of referral as a last resort that should
be used only when the case cannot be solved on other grounds.” In sum, it seems that
the three former members have not affected the actual referring rate positively, at least

70 Irish Supreme Court, judgment of 31 July 2012, Pringle v. Government of Ireland, [2012] IESC 47
(Denham C.J.).

7 Interview 113.

72 Interview 128.

73 E. FAHEY, EU Law and Ireland, cit., p. 9; |. MAHER, EU Law and the Courts, cit., p. 179.

74 E. FAHEY, EU Law and Ireland, cit., p. 9; I. MAHER, EU Law and the Courts, cit., p. 179.

7> Three interviewees (113, 118, 187) argued in the opposite direction. One (113) noted that they had
a good sense of which issues need (not) be referred.

76 Interviews 152 and 166.

77 Interview 152.

78 |Interview 108.

72 Irish Supreme Court: judgment of 6 December 2012, Mallak, [2012] IESC 59 (Fennelly J.), para. 30;
judgment of 26 July 2006, Albatros Feeds, [2006] IESC 52 (Fennelly J.); one interviewee (113), nonetheless,
pointed to the competition law case of Beef Industry Development in which he thought Fennelly was deci-
sive in the decision to refer to the Court of Justice, while some members were not eager to refer a “minor
issue”.



Irish Courts and the European Court of Justice 837

in quantitative terms, while they were members of the bench. It is nevertheless reason-
able to assume that they had an impact on the awareness of and knowledge about EU
law and the case law of the Court of Justice. The latter could have had a more indirect
impact on the increase in the number of Supreme Court references since 2012.

The rather high number of references of the newly created court, the Court of Ap-
peal, can also be attributed to the background of individual judges. Several interviewees
attributed the references to two previous Court of Appeal judges with a lot of expertise
and interest in EU law: Hogan (2014-18), currently AG in the Court of Justice, and Finlay
Geoghegan (2014-17), currently in the Supreme Court.8° One interviewee held that
when Hogan and/or Finlay Geoghegan proposed a reference, the other judges would
normally defer to them.®" One of the two would normally also prepare the order for
reference.®? These views are corroborated by the actual references made. There was
only one reference in which neither of the two were involved, namely Vilkas. As a High
Court judge (2010-2014), Hogan made at least five references including Schrems.83

Just as with the Supreme Court, a similar generational shift occurred at the High
Court. This Court consists of 40 judges who, in principle, judge individually. A few years
ago, references were restricted to only a few judges, including Hogan (until 2010 a High
Court judge). Several judges have nonetheless started to make their first reference in
recent years, including Humphreys, Donnelly, Barrett, Keane, Costello, and Simons.3
These new judges are often younger and they replaced older judges whose legal educa-
tion predated the Irish accession to the European Community in 1973.85 Such older
judges were allegedly “dismayed” when EU law came in or saw referencing as “a big
step”.85 While older judges were “steeped in the common law” and tended to frown up-
on EU law, new judges appointed in the last five years are more aware of the option,
also because they have all studied EU law at university and/or have practiced EU law.®”

80 |rish High Court, judgment of 14 March 2008, Metock, [2008] IEHC 77 (Finlay Geoghegan J.), para. 53.

81 Interviews 113 and 166.

82 Interview 166.

83 Not all orders for reference could be retrieved on Bailii, as a result of which it is not always clear
which judge made the reference. Some interviewees (113 and 152) thus cautioned against drawing too
firm conclusions as to a possible increase, because it is still a relatively small number of engaged judges
and not necessarily a trend. The fact that some judges are more eager to refer in a small jurisdiction has
a disproportionate effect on the number of references. One interviewee (113) thus noted that, when Ho-
gan is taken out of the equation, the numbers would be different.

84 The reason that some High Court judges have not been involved in a reference depends upon the
cases assigned to those judges and does not so much indicate a reluctance or hostility. References are
confined to certain areas that have a connection to EU law, while there are few references outside those
areas, including personal injuries, chancery, equity, or domestic criminal law. See interviews 102, 105,
148, 152, 155, 188, and 191.

85 Interviews 105 and 166.

8 Interviews 155, 159 and 191.

87 Interviews 105, 118, 126, 133, 136, 153, 166, 171 and 187.
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According to several interviewees, new judges are more willing and comfortable with
referring.88 EU law poses “no fear” for them, especially when they also worked in Lux-
embourg as advocates.®

In sum, this overview showed that personalities and background matter, especially
in a small country as Ireland.*®

V. INCREASED (EU LAW) LITIGATION AND REQUESTS TO REFER

A third explanation for the increase in the number of references is the growing im-
portance of EU law in general, as well as increased litigation whereby the parties request
the court to refer. Fahey observed in 2004 that EU law arose “only infrequently”.®’ This
has changed remarkably in the last 15 years. The role of EU law has become more im-
portant in day-to-day litigation. Interviewees held, among other things, that: “you cannot
avoid it” and it “creeps into more cases”.®> They noted that litigants and practitioners are
more aware of EU law and are increasingly better at addressing EU law issues.®® There
has been more specialisation by lawyers in specific areas of EU law, which has led to more
pointed submissions in recent years.?* In addition, the complexity of cases with EU law
elements has increased, as a result of which there are simply more cases in which there is
no clear answer and, thus, a necessity (or even obligation) to refer arises.®

The amount of litigation in a particular field affects the number of references. There
has been a relatively high number of references in the fields of asylum and migration
(9), European arrest warrants (8), environmental law (5), and privacy (3). The growth in
EAW references is not surprising, considering the 42 per cent increase in European ar-
rest warrant cases, from 243 to 344 in 2017.% Litigation has also expanded in the envi-
ronmental field as a result of the growing economy, the building of wind parks and Ire-
land’s relatively pristine environment.®” This has led to a growing number of disputes in
which these conflicting interests played a role. Much of this litigation is driven by envi-

88 |nterviews 126, 148, 155, 159, 187 and 191.

89 |nterviews 166 and 174.

% |nterviews 108, 113, 148, 166 and 187.

91 E. FAHEY, An Analysis of Trends and Patterns in the Irish Courts, cit., p. 6.

92 Interviews 108, 153, 187 and 191; I. MAHER, EU Law and the Courts, cit., p. 180.

93 |nterviews 105, 108, 113, P126, 153, 159 and 191.

% Interview 153.

9 |nterview 105.

% See “annual report” on www.courts.ie. It can also be attributed to the Irish declaration which pre-
cluded references until December 2014. See interviews 113, 153, 155, 166, 187 and 191; Irish Supreme
Court, judgment of 1 March 2012, Bailey, [2012] IESC 16, para. 24.

97 Interviews 108, 113 and 162.
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ronmental campaigners or groups, such as Peter Sweetman or People over Wind.®® EU
law plays an important role in this area, because it offers more protection than Irish
law.®® The incidence of privacy references relates to the attractive corporation tax rates
and the fact that Ireland houses the headquarters of several big multinationals such as
Facebook and Google, which generally have sufficient resources for court cases.'®

The (near) absences of references in particular fields could also be attributed to lim-
ited litigation. For example, there have been no competition law references since 2013.
One interviewee observed that very few competition law cases come before the court,
because cases are generally settled by the competition authority.’® A similar explana-
tion applies to intellectual property (one reference). There are generally very few “full-
blown” IP trials. Usually only interlocutory IP proceedings take place, during which there
is a reluctance to refer, because this is considered more appropriate for a substantive
trial.’2 In addition, only three custom and tax cases have made it to Luxembourg, be-
cause not many cases go to court in Ireland and most cases stop at the level of the Tax
Appeals Commission.'03

The empirical findings of this research support the claim that the parties affect the
court's decision (not) to refer. The increase in Irish references is not surprising from this
perspective, because the increased incidence of litigation has been coupled with a
growing number of requests to refer. Interviewees observed that there has also been a
growing number of requests of (one of) the parties to refer to the Court of Justice.’%
Especially in free movement and asylum cases, almost all applicants propose a refer-
ence if the court would dismiss their case.'® Supreme Court judges likewise noted that,
in recent years, there has more often been a request than not in cases dealing with EU
law.'%¢ This is also because the leave to appeal form mentions the preliminary ruling

%8 Sweetman was involved in three references: Court of Justice, judgment of 11 April 2013, case C-
258/11, Sweetman and Others; judgment of 12 April 2018, case C-323/17, People over Wind and Sweetman;
judgment of 25 July 2018, case C-164/17, Grace and Sweetman.

% Ireland has “struggled with the implementation” of EU law, Irish Supreme Court, judgment of 24
February 2017, Klohn, [2017]1 IESC 11 (Clarke C.J.), para. 1.1; interview 162.

100 S, DARCY, Battling for the Rights to Privacy and Data Protection in the Irish Courts, in Utrecht Journal of
International and European Law, 2015, p. 131.

101 Interview 136.

192 Irish High Court, judgment of 11 January 2018, Fitzpatrick, [2018] IEHC 77 (Nf Raifeartaigh J.), para.
88; cf. Irish Supreme Court, judgment of 19 December 2013, Dowling, [2013] IESC 58 (Fennelly J.), paras 64
and 66; Interview 113; see, however, the recent reference in Irish High Court, judgment of 11 January
2019, Recorded Artists Actors Performers Limited, [2019] IEHC 2 (Simons J.).

103 |n addition, tax law is not an area of specialisation for judges or at the bar, interviews 113, 152. By
contrast, almost one third of all Dutch references are made in this area.

104 |nterviews 105, 148 and 108.

105 Interviews 144 and 161.

106 Interviews 105, 113 and 152.
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procedure and asks whether the applicant wants a reference.’ It is not surprising that
a growing number of requests also contributes to an increase in the actual references,
even when the majority of requests are badly substantiated or irrelevant, also at the
Supreme Court level.'%® A request at least forces the court to think carefully about the
issue. This is even more so the case in a legal system with a tradition of extensive rea-
soning in judgments, even in case of a “complete failure” to set out EU law argu-
ments.'® The position of the parties is particularly important in an adversarial sys-
tem."? A reference was made by lower courts, without a request by the parties, only in
a small number of cases.” This also holds true for the Supreme Court, even though it
seems to refer slightly earlier on its own initiative compared to other Irish courts.'"?

In conclusion, the parties’ requests to refer are an essential factor in the courts’ de-
cision to refer. Since there has been more litigation on the basis of EU law and more re-
quests to refer, the increase in Irish references is not surprising. This conclusion also fits
nicely with Pavone’s work on spatial micro-foundations.'® Location has also been an
important catalyst in Ireland, since (almost) all courts and statutory tribunals as well as
law firms are based in Dublin, with the superior courts (High Court, Court of Appeal and
Supreme Court) all housed in one building (the Four Courts). In the words of Pavone,
Dublin increasingly becomes a “hub” for EU law with specialised Euro-lawyers and large

107 “Are you asking the Supreme Court to: make a reference to the Court of Justice of the European
Union? Yes/ No. If Yes, please give details below:". Interview 113.

108 |nterviews 102, 105, 136, 139, 144, 161, 162 and 181. The conclusion that Irish courts base their
decisions (not) to refer more on the wishes of the parties is partly validated by the analysis of the decision
of Irish courts (not) to refer. Nine out of the 30 decisions to refer published on Bailii mentioned a request
of one of the parties. It could well be that a request was made in the other 21 decisions to refer, even
though no mention was made thereof. This was the case in Nowak, involving the question whether writ-
ten exams constitute personal data. Clarke J. mentioned at a later occasion that “a litigant in person per-
suaded this Court to refer”. Irish Supreme Court, judgment of 24 February 2017, [2017] IESC 11, para. 4.2
(C-434/16). Even with this caveat, this means that in at least 30 per cent of the cases a request was made,
which is considerable in comparison with the Netherlands, cf. ). KROMMENDIK, The Highest Dutch Courts and
the Preliminary Ruling Procedure, cit., p. 410.

109 Interview 144; Irish Supreme Court, judgment of 16 July 2015, O., [2015] IESC 64 (MacMenamin }.),
paras 44-46; see also Irish High Court, judgment of 28 July 2015, Toal, [2015] IEHC 512 (Keane J.), paras 48-49.

10 Interviews 113, 148, 155, and 159; |. MAHER, EU Law and the Courts, cit., p. 180; E. FAHEY, Practice and
Procedure in Preliminary References to Europe, cit., p. 19.

11 E.g. Irish High Court, judgment of 18 July 2014, Schrems, [2014] IEHC 310 (Hogan J.). A reference
can also be the result of the judge “probing the parties” without a specific request from either side. Inter-
views 133, 136, 144, 148, 153, 155, 159, 162, 166, 174 and 191.

2 |nterviews 105, 113, 152 and 153.

13 T, PAVONE, Dancing in Place: The Spatial Micro-foundations of the EU's Judicial Dialogue, on file with
the Author.
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law firms. This, in itself, has a reinforcing or flywheel effect that will gain additional im-
petus after Brexit.'4

VI. NO NEGATIVE FEEDBACK LOOPS: GENERAL SATISFACTION WITH COURT OF
JUSTICE ANSWERS

Another explanation for the growth of Irish references is the existence of a positive
feedback loop (section VI.1).1> There is a general satisfaction with requested Court of
Justice judgments, also because many of the references resulted in cases of helpful out-
comes (section VI.2). These previous references of other judges also inspired other
judges to refer. This positive dynamic runs counter to practice in some other EU Mem-
ber States where (constitutional) courts have been more critical of their interaction with
the Court of Justice.'®

VI.1. GENERAL SATISFACTION AND INSPIRATION

Interviewees considered almost all Court of Justice judgments to be helpful and of high
quality.’” This can also be attributed to the fact that Irish courts have primarily referred
closed questions resulting in outcome cases, in which the Court of Justice de facto de-
cided the case on the merits, because it gave very specific answers that leave no margin
for manoeuvre for the national court.”® judges generally prefer such outcome cases
over deference judgments, provided that the Court of Justice interprets the national le-
gal framework and the facts of the case correctly.’? Since the majority of Irish refer-
ences resulted in outcome cases, few Court of Justice judgments resulted in an argu-
ment during the hearing.° In such outcome cases, the national court often closed the
case by way of an oral order instead of a written judgment.'?!

14 F. CLARKE, Ireland as a Dispute Resolution Hub after Brexit, 21 November 2018, available at
www.iiea.com.

"5 Jrish judges were, however, noticeably less critical than their Dutch counterparts. See |.
KROMMENDIJK, The Highest Dutch Courts and the Preliminary Ruling Procedure, cit., pp. 399-405.

116 See supra, notes 7 and 17.

"7 Interviews 105, 108, 113, 133, 136, 139, 144, 152, 166, 181, 187 and 191.

18 T. TRIDIMAS, Constitutional Review of Member State Action: The Virtues and Vices of an Incomplete juris-
diction, in International Journal of Constitutional Law, 2011, p. 737 et seq.

119 | KROMMENDIJK, The Highest Dutch Courts and the Preliminary Ruling Procedure, cit., pp. 404-405.

120 There have been arguments in, for instance, Danqua, M.M., Dowling, Cussens, Celmer and North
East Pylon. See interviews 148, 152, 153, 155 and 181.

121 It could also be that (one of) the parties can withdraw the case after the Court of Justice’s judgment
or a settlement is reached. See interviews 121, 133, 136, 152, 166, 174 and 188. The Supreme Court explicitly
noted in its follow-up to H.N. that it is not necessary “to repeat the clarification provided by the decision of
the ECJ". Irish Supreme Court, judgment of 10 April 2014, Nawaz, [2014] IESC 30 (O'Donnell J.), para. 14.
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Furthermore, the follow-up has almost always be in line with the Court of Justice
judgment, even in the problematic judgments discussed above.'?? Even though judges
were sometimes critical about the Court of Justice and specific judgments (see below, sec-
tion VI.2), they considered themselves absolutely bound by Luxembourg.’?® One judge,
for example, stated: “if Irish law turns out to be deficient, so be it. If Court of Justice arrives
at a different interpretation, so be it"."* Hogan J., who was involved in the references in
M.M. and Danqua, held: “I do not see how this Court can in any way look behind the judg-
ment of the Court of Justice, even if some might regard the fact that the Court went be-
yond the scope of the questions posed in the original Article 267 reference by addressing
an entirely new question as unsatisfactory”.'?> The situation of full implementation equals
the finding of Squintani and Kalisvaart, as outlined in their Article in this Special Section, at
least for Italy, Belgium, the Netherlands, and the United Kingdom in the field of environ-
mental law. The obedience of the Irish courts stands in sharp contrast with (constitutional)
courts in other EU Member States that have had more difficulties complying with Court of
Justice judgments and reversing their own case law.2¢

The positive experience with the procedure has inspired other judges to refer. It
was already mentioned that several recently appointed High Court judges made their
first reference in recent years (see above, section IV). This was (partly) attributed to
prominent and visible Irish references, such as Digital Rights Ireland, Pringle, Schrems,
and the recent reference of Donnelly in the famous Celmer case about the consequenc-
es of the rule of law backsliding in Poland for the surrender of a person on the basis of
an EAW.'?7 Judges are increasingly aware that some of their colleagues are referring.'®
These prominent references contributed to an increased awareness of the procedure
and thus enhanced the likelihood of referring.

122 Interview 166.

23 Interviews 146, 159, and 162; F. CLARKE, Apex Court Dialogue: The View from Dublin, speech during
the annual conference of the Irish Supreme Court Review, 6 October 2018, in Irish Supreme Court Review
2017-2019, Dublin: Clarus Press, 2019.

124 Interview 159.

125 Irish Court of Appeal, judgment of 6 February 2017, Danqua, [2017] IECA 20, para. 36; cf. interview
166.

126 E g, the Danish Supreme Court in Dansk Industri. See U. SADL, S. MAIR, Mutual Disempowerment, cit.,
p. 359. See, however, the Belgian Constitutional Court that has been eager to refer as well as loyal in
terms of compliance, suggesting a positive feedback loop as well. L. BURGORGUE-LARSEN, The Constitutional
Dialogue in Europe: A “political” Dialogue, in European Journal of Current Legal Issues, 2015, webijcli.org.

127 Celmer [G(C], cit.; interviews 148, 155 and 162.

128 Interviews 153, 181 and 188.
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V1.2. VERY FEW DEFICIENT COURT OF JUSTICE JUDGMENTS: EXCEPTIONS PROVING
THE RULE

There have naturally been Court of Justice judgments that were not received with open
arms, as this section will show. This has, however, not discouraged the courts from refer-
ring, as interviewees stressed.’® In addition, Irish judges were considerably less critical
than their Dutch counterparts who gave more examples of problematic judgments during
interviews. Irish interviewees clearly emphasised that they were dissatisfied with only a
small minority of Court of Justice judgments.’> Furthermore, most interviewees also
showed understanding for the difficult context in which the Court of Justice operates with
28 different Member States. One judge warned that judges should act judicially and real-
ise that “none of the tasks of the Court of Justice are easy” and that these “things hap-
pen”.’3" Another interviewee remarked that it is “almost unavoidable” that judgments are
not always clear, also because there is only one Irish judge who understands the Irish sys-
tem."32 Another noted about the M.M. saga that such “cultural misunderstandings” can
sometimes happen, while Supreme Court judge O'Donnell pointed to the “difficulties of
communication between different legal systems”."33 In addition, several interviewees also
argued that referring courts should be blamed for having drawn up an apparently unclear
reference.’* One judge stated that deficient answers teach us that we should be careful
how questions are framed and to avoid posing general questions.'3>

It is nonetheless instructive to focus on some problematic cases with a view to
showing that (most) Irish judges have not been affected in a negative way in subse-
quent decisions to refer by deficient answers. Irish judges have neither been discour-
aged from referring, even though most of them recognised that the Court of Justice is
different and in the words of one interviewee “alien to our tradition”.'2¢ Irish judges, for
example, criticised Court of Justice judgments for being brief, formalistic and difficult to
digest.’3” Several noted that it is difficult to get in tune with the thinking of the Court of

129 Interviews 108, 144, 146, 155, 181 and 187; see more extensively about such “feedback loops”, J.
KROMMENDUK, The Preliminary Reference Dance Between the CJEU and Dutch Courts in the Field of Migration,
cit.

130 |rish judges were actually much less critical than their Dutch counterparts who mentioned more
deficient judgments during interviews, interviews 113, 171 and 181.

31 Interview 155.

132 |nterview 113, cf. interview 155.

33 Interview 181; Irish Supreme Court, judgment of 14 February 2018, M.M., [2018] IESC 10
(O’'Donnell), paras 315 and 1.

134 |Interviews 144, 152, 161 and 181.

135 Interview 181.

136 Interview 144.

137 Interviews 139, 144, 152, 181, 187 and 191. One interviewee (166), however, appreciated that they
are not too long.
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Justice.’®® In addition, it was mentioned that Court of Justice judgments are not so read-
able and “fairly boring”.'3® One judge, for example, characterised Court of Justice judg-
ments as “very flattening in terms of content” and stated: “There is a pretense that the
law is a continuous march. Major changes in the jurisprudence are camouflaged and
not even admitted when there are contradictory judgments”.'#® Another judge also rea-
soned along this line and put forward that the Court of Justice presents itself as an “ora-
cle” that does not make clear why it has spoken in a certain way.'' The formulaic char-
acter of Court of Justice judgments is especially problematic when the Court of Justice
does not follow the AG or when the Court of Justice judgment is applied in a subse-
quent case with a different factual constellation.’? This is even more relevant in a
common law jurisdiction where judges “cannot be loose with language” and primarily
look at the reasoning in a judgment.'3 It is therefore not surprising that there is a pref-
erence of some for the more discursive AG opinions.'#

It was, firstly, noted that not all questions are always clarified by the Court of Justice,
because of unclear language.’* On the basis of the interviews and legal analysis, only
one case in this category was retrieved, North East Pylon.'® The Court of Justice used
three different notions in North East Pylon about the requirement that judicial environ-
mental procedures are not prohibitively expensive: the Aarhus Convention on access to
information, public participation in decision making and access to justice in environ-
mental matters, “rights conferred by EU law” and “effective judicial protection in the
fields covered by EU environmental law”. One interviewee wondered whether the Court
of Justice means the same thing with these concepts and noted that this lack of clarity
might require a second reference.

A second problem noted by interviewees is that the Court of Justice sometimes re-
formulates the questions, which can be problematic for a national court when the origi-
nal question asked is not answered or the Court of Justice misunderstands the question
(see also the Articles of Wallerman Ghavanini and Eliantonio and Favilli in this Special

138 |Interviews 102, 108, 187 and 191.

139 |nterviews 102, 139, 166 and 191.

140 Interview 139, cf. interviews 136 and 144.

141 |nterview 144, cf. interview 155.

142 Interviews 152 and 187.

143 |nterview 133; cf. interview 155.

144 Interviews 108, 139 and 152.

145 Interviews 139 and 148.

146 Farrell was referred twice (once by the High Court in case C-356/05 and ten years later by the Su-
preme Court (case C-413/15)), but interviewee 152 considered this the “fault” of the High Court that had
initially not referred all questions. See Court of Justice: judgment of 19 April 2007, case C- 356/05, Farrell;
judgment of 10 October 2017, case C-413/15, Farrell [GC].
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Section).'¥” Several interviewed judges mentioned this, but they could not mention con-
crete examples of cases they had been involved in themselves.'#® The only case dis-
cussed was Danqua in which the Court of Appeal asked about the 15-day time limit for
applications for subsidiary protection in relation to the principle of equivalence.’* The
Court of Justice nonetheless disregarded the question as “irrelevant” and determined
that the questions “must be understood” as asking whether the principle of effectiveness
precludes the Irish procedural rule (answer: yes).’> Hogan J. criticised the Court of Jus-
tice for answering questions not posed and that were not previously raised in the do-
mestic proceedings.’! At the same time, AG Bot gave the Court of Appeal a rap over
the knuckles for insufficiently setting out the national legal framework.>?

A third problem arises when the Court of Justice does not grasp the facts or misun-
derstands the national legal framework. Again, only one case was mentioned by several
interviewees: the “long running drama” of the M.M. saga that lasted 11 years.’> This
case, which just as Danqua dealt with the peculiar Irish subsidiary protection scheme,
was actually referred twice, first by the High Court in 2011 and later by the Supreme
Court in 2014."5* While most EU Member States have a single procedure for asylum and
subsidiary protection claims, Ireland had a system whereby applicants whose applica-
tion for a refugee status had been refused could subsequently apply for subsidiary pro-
tection. High Court judge Hogan asked in 2011 whether the administrative authorities
are obliged to supply an applicant with a draft decision on the application for subsidiary
protection before a final decision is made, given that the first refugee application had
been rejected. The Court of Justice determined that there is no such obligation.” To
the dismay of Hogan J., the Court of Justice “went beyond the scope of the referred
question” and examined “the more general question of fair procedures” and the right to

147 Interviews 108, 113, 152, 161, 162, 166 and 174. Two judges (interviews 108 and 152) held that the
Court of Justice should consult the referring court when it reformulates question, U. SADL, A. WALLERMAN, The
Referring Court Asks, in Essence”: Is Reformulation of Preliminary Questions by the Court of Justice a Decision Writ-
ing Fixture or a Decision-making Approach, in European Law Journal, 2019, p. 416.

148 Interviews 108, 161, 166 and 174. In Schrems, the Court of Justice reformulated the question as
one about the validity of the Safe Harbour Decision in the light of the Charter of Fundamental Rights,
even though the referring High Court Judge Hogan clearly decided against this in his order for reference.
Irish High Court, judgment of 16 July 2014, Schrems, [2014] IEHC 351 (Hogan J.), paras 37-39.

49 Irish Court of Appeal, judgment of 10 July 2015, Danqua, [2015] IECA 118 (Hogan J.); interview 166.

150 Court of Justice, judgment of 20 October 2016, case C-429/15, Danqua, paras 35-36 and 38.

51 rish Court of Appeal, judgment of 6 February 2017, Danqua, [2017] IECA 20 (Hogan J.), paras 1, 3,
15and 19.

152 Opinion of AG Bot delivered on 29 June 2016, case C-429/15, Danqua, paras 21 and 26.

153 Interviews 113, 128, 144, 152, 159, 171 and 181; Irish Supreme Court, judgment of 14 February
2018, M.M., [2018] IESC 10 (O’'Donnell J.), para. 31.

54 |rish High Court, judgment of 18 May 2011, M.M., [2011] IEHC 547 (Hogan J.). See Court of Justice:
judgment of 22 November 2012, case C-277/11, M.; judgment of 9 February 2017, case C-560/14, M.M.

155 Court of Justice, judgment of 22 November 2012, case C-277/11, M.
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a hearing.’™® The Court of Justice concluded that the fact that the applicant had already
been duly heard in the (first) refugee procedure does not mean that the right to be
heard may be dispensed with in the second subsidiary protection procedure. Hogan J.
lamented that this point “was never argued” before the High Court and also pointed to
another “complicating issue” that the Court of Justice “ascribed certain views” to the re-
ferring court.”> The Court of Justice seemed to assume that procedural safeguards
were lacking and that there was no possibility at all to make submissions.'® Several in-
terviewees noted that the Court of Justice “fundamentally misunderstood” the facts and
the context of the case and offered its views about the subsidiary protection system
“without having the details”.’*® One interviewee held that the Court of Justice “should
not have made its hands dirty with facts”.’®® This was at the same time also partly the
result of the order for reference which talked about a bifurcated system, implying a
choice between the two procedures (asylum and subsidiary), while it is more of a two-
step system.'®! The order gave too little information about the procedure and the High
Court should have stated what is obvious for every Irish lawyer, namely that a hearing
implies an oral hearing in common law jurisdictions.'®? This saga is thus a perfect ex-
ample of “lost in translation” and talking across each other.’®3 Despite these problems,
Hogan's follow-up decision was fully in line with the Court of Justice judgment, noting
that he “must naturally apply the judgment”.'®* Following this judgment, the Irish au-
thorities introduced personal interviews for subsidiary protection applicants and
broadened their appeal rights. This caused a “gridlock in the system”, because every
case was stalled.® It also led to “an internal controversy” and “marked tension” within
the Irish judiciary between judges following Hogan's interpretation of the first Court of
Justice judgment.’®® According to one interviewee, Hogan J. reasoned along the lines: I
cannot really say that the Court of Justice failed to understand. There must be some-

156 Irish High Court, judgment of 5 March 2013, M.R., [2013] IEHC 91 (Hogan }J.), paras 6 and 22; cf.
Irish Supreme Court, judgment of 14 February 2018, M.M., [2018] IESC 10 (O’'Donnell), para. 10.

57 Hogan J. held at a later instance as a Court of Appeal judge that it was not appropriate for the
Court of Justice to challenge his analysis and order for reference in the light of the division of tasks be-
tween the Court of Justice and national courts. Irish Court of Appeal, judgment of 6 February 2017, Dan-
qua, [2017] IECA 20 (Hogan J.), paras 34-35.

158 Interviews 144 and 152.

159 Interviews 113, 144, and 181.

160 Interview 113.

161 Interview 144,

162 |nterviews 144, 152 and 159.

163 Interview 152; Irish Supreme Court, judgment of 14 February 2018, M.M., [2018] IESC 10
(O'Donnell), para. 8.

64 Irish High Court, judgment of 5 March 2013, M.R., [2013] IEHC 91 (Hogan }.), para. 50; interviews
144 and 181.

165 Interviews 113, 181 and 171.

166 Interview 144,
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thing wrong with the Irish procedure. | have to condemn the procedure, even though |
am not quite sure how". Hogan J. thus made an “informed guess” as to what the Court
of Justice would have meant on the basis that the Court of Justice was “evidently trou-
bled".'®” This short overview shows the faithful application of and adherence to EU law
by Irish courts (see above, sections Il and VI.1). The case reached the Supreme Court in
2014. The Court basically asked whether the Court of Justice had truly understood the
Irish procedure and whether Hogan’s inference did not actually go too far.'®® It asked
whether the right to be heard requires an oral hearing. This time, the Court of Justice
answered clearly and noted that a personal interview is not always required."®®

There has, fourthly, been substantive disagreement with or disappointment in rela-
tion to particular Court of Justice judgments. One interviewee argued that, to his/her sur-
prise, the Court of Justice took a narrow view of the Aarhus Convention in North East Pylon,
requiring litigants to have specifically engaged with public participation to have their costs
awarded. This view makes litigation in environmental cases more risky.'”® Another judge
held that Vilkas does not make sense. The Court of Justice determined that the authorities
remain obliged to agree on a new surrender date if the strict time limits in the EAW
Framework Decision have expired. However, a person often has to be released in the case
of expiry, as a result of which it is difficult to execute the EAW, since the person is no long-
er in custody.’”’ Two interviewees also noted that the Court of Justice case law in the field
of consumer law goes too far, requiring courts to examine the fairness of contractual
terms ex officio, especially for a common law adversarial system where judges have to act
on evidence presented by the parties. It is not surprising that Irish courts have been reluc-
tant to examine such terms on their own initiative.’”? In addition, in the child protection
case /D, one judge “respectfully disagreed” with the Court of Justice on some issues.'”3 The
Supreme Court “made a grumpy judgment afterwards”, albeit it did not deviate from it."74
As discussed before, a difference of opinion “does not matter” and national courts comply
with the Court of Justice judgment (see also above, section VI.1).17>

167 Ibid.

168 Interviews 128 and 181.

169 Court of Justice, judgment of 9 February 2017, case C-560/14, M; Irish Supreme Court, judgment
of 14 February 2018, M.M., [2018] IESC 10 (O’'Donnell J.), para. 10.

70 Interview 162.

71 Court of Justice, judgment of 25 January 2017, case C-640/15, Vilkas; interview 155.

172 Interviews 139 and 161; P. KENNA, Who Will Bell the Cat?, in Law Society Gazette, 2018, p. 32 et seq.

173 Court of Justice, judgment of 27 October 2016, case C-428/15, D.

74 The Supreme Court judgment also notes that “these conclusions were at variance from those |
expressed” in the order for reference. Irish Supreme Court, judgment of 19 July 2017, J.D., [2017] IESC 56
(Charleton J.); interview 128.

175 Interview 133, cf. interviews 121 and 188.
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This section discussed four types of deficient or problematic Court of Justice judg-
ments. Only a handful of such judgments were found for Ireland. This small amount
has, to date, not discouraged Irish courts from referring.

VII. CONCLUDING REMARKS

This Article aimed to explain the enormous growth in Irish references. It discussed four
main reasons: firstly, a more loyal application of the legal framework of Art. 267 TFEU
by the Supreme Court but also courts that are not obliged to refer; secondly, a genera-
tional change of judges with the introduction of new judges being more aware of and
inclined to engage with EU law; thirdly, increased and improved litigation on the basis of
EU law coupled with more frequent and better substantiated requests to refer; and
fourthly, a generally positive dialogical dynamic between Irish courts and the Court of
Justice which has also inspired other judges to refer.

These findings put the previous research on constitutional courts in a different
light. At first sight, it is not surprising that constitutional courts are by their nature criti-
cal interlocutors of the Court of Justice. These courts often deal with sensitive areas and
tend to defend national human rights instead of relying on “external” sources. This is
even more the case in EU Member States with a strong domestic tradition of the rule of
law.'7¢ This also explains why most of the very few recent references by these constitu-
tional courts, such as Melloni, Gauweiler and Taricco /I, are not necessarily positive signs
of their willingness to engage with EU law.'”” Rather, these courts tend to use the vehi-
cle of references for a preliminary ruling as a means to challenge the authority and le-
gitimacy of the Court of Justice. This situation has become even more tense after the EU
Charter of Fundamental Rights became legally binding in 2009, as the cases of Melloni
and Taricco Il also illustrate. The Irish case shows that this more negative, competitive
dynamic between national (constitutional) courts and the Court of Justice need not nec-
essarily be the case, even in a country which also has a rather solid “home-grown” con-
stitutional and fundamental rights tradition. The preliminary ruling procedure and in-
teraction with the Court of Justice is approached almost unanimously in a positive way.
This Article pointed to several factors that could also turn the negative tide in other EU
Member States: more training in EU law for judges and lawyers and more attention to
the way in which the questions for the Court of Justice are formulated, namely primarily
referring outcome cases that lead to concrete answers from the Court of Justice. What

176 Cf. with respect to the role of these courts in relation to the European Convention on Human
Rights, H. KELLER, A.S. SWEET, A Europe of Rights. The Impact of the ECHR on National Legal Systems, Oxford:
Oxford University Press, 2008, p. 686.

177 Court of Justice: judgment of 26 February 2013, case C-399/11, Melloni [GC]; judgment of 16 June
2015, case C-62/14, Gauweiler and Others [GC]; judgment of 5 December 2017, case C-42/17, M.A.S. and
M.B. [GC].



Irish Courts and the European Court of Justice 849

seems to matter above all is a mentality change among judges, whereby referring is not
seen merely as “a required thing” but is approached more pragmatically as a useful way
of solving complex legal questions.7®

78 popelier and Van de Heyning showed that the Belgian Constitutional Court referred above all to
solve a domestic legal problem and not necessarily because the topic affects fundamental principles of
EU law, P. POPELIER, C. VAN DE HEYNING, Constitutional Dialogue as an Expression of Trust and Distrust in Multi-
level Governance, in M. BELovV (ed.), Judicial Dialogue, The Hague: Eleven, 2019, p. 59.
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