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INTRODUCTION. THE ECHR IN THE ECJ’S CASE LAW POST-CHARTER: A DUAL
PERSPECTIVE

That the law of the European Union (“EU") and that of the European Convention on Hu-
man Rights (“ECHR”) have a special relationship is beyond doubt. While the two European
systems are distinct, they are closely interrelated and interdependent. This intertwining
is the result of several overlaps between them. Ratione loci, both systems are meant to
apply in Europe, in the Smaller and the Greater Europe respectively. Ratione personae, the
27 Member States of the Union have acceded to the ECHR, thereby constituting the ma-
jority of the States Parties to that Convention. Ratione materiae, EU law and the ECHR
safeguard to a large extent the same fundamental rights.

That the relationship between EU law and the ECHR is a longstanding one is also
evident. As early as 1975, the European Court of Justice (“ECJ") referred to provisions of
the ECHR in its case law." In 1989, the ECJ acknowledged the particular significance of the
ECHR for the advancement of fundamental rights within the EU.2 One year later, the Eu-
ropean Commission of Human Rights decided that it was not competent to examine de-
cisions from organs of the European Communities, but that it could review the actions of
Contracting States which they had taken to give effect to Community law.3 Since then, the
control of EU measures by the European Court of Human Rights (“ECtHR") is governed by
well-established principles such as the Bosphorus presumption,* which have been applied
in many recent judgments.>

' Case C-36/75 Rutili ECLI:EU:C:1975:137 para. 32.

2 Joined Cases 46/87 and 227/88 Hoescht ECLI:EU:C:1989:337 para. 13.

3 European Commission of Human Rights M. & Co. against the Federal Republic of Germany App n.
13258/87 [9 February 1990].

4 ECtHR Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v. Ireland [GC] App n. 45036/98 [30 June
2005] paras 159-165.

5 See for recent examples, e.g. ECtHR Bivolaru and Moldovan v. France App n. 40324/16 and 12623/17
[25 March 2021] in which the ECtHR concluded that there was a manifest deficiency such as to rebut the
presumption of equivalent protection and concluded that there had been a violation of art. 3 ECHR; ECtHR
Willems v. The Netherlands App n. 57294/16 [9 November 2021] in which the ECtHR considered that both
conditions for the application of the presumption of equivalent protection - no margin of manoeuvre on

EUROPEAN PAPERS www.europeanpapers.eu ISSN 2499-8249
VOL. 8, 2023, NO 1, PP. 317-322 doi: 10.15166/2499-8249/653
(CC BY-NC-ND 4.0)

©@OSG


http://www.europeanpapers.eu/
http://www.europeanpapers.eu/en/e-journal/EP_eJ_2023_1
https://doi.org/10.15166/2499-8249/653
https://creativecommons.org/licenses/by-nc-nd/4.0/
https://creativecommons.org/licenses/by-nc-nd/4.0/

318 Victor Davio and Elise Muir

Although, for these reasons, the relationship between the EU and the ECHR has gar-
nered prolonged academic interest and been extensively discussed,® it should be noted
that the parameters governing this relationship have undergone significant changes dur-
ing the past two decades. First, the EU has developed its own “Bill of Rights”, namely the
Charter of Fundamental Rights of the European Union (“Charter”), which was proclaimed
in 2001 and which has gained legally binding status with the Treaty of Lisbon. While the
Charter provisions, and in particular the political and civil rights, are largely inspired by
the ECHR rights, the Charter introduces several changes in relation to the latter rights,
either by enriching their content or broadening their scope.” The need to articulate the
ECHR and the Charter provisions has found expression in art. 52(3) Charter which pro-
vides a principle of “homogeneity” or “equivalence” with the ECHR.8 Second, the EU legis-
lator has been given powers to promote specific fundamental rights, such as the right to
equality and non-discrimination and the right to protection of personal data. It has also
been given powers in areas of fundamental rights sensitivity, such as those related to
asylum and immigration or criminal law. As a result of this increase in powers, numerous
EU laws have been adopted on fundamental rights, which, according to the ECJ, give ex-
pression to the fundamental rights of the Charter.® Third, the Treaty of Lisbon inserted a
legal basis and obligation for the accession of the EU to the ECHR, namely art. 6(2) TEU.
The ECJ rendered Opinion 2/13, which concluded that the draft accession Treaty was in
compatible because it conflicted with the autonomy of EU law. However, negotiations for
accession have resumed in 2020 and made considerable progress in recent weeks. '

the part of the domestic authorities and deployment of the full potential of the supervisory mechanism
provided for by EU law - are met and there is no manifest deficiency.

6 E.g. R Lawson, ‘Confusion and Conflict? Divergent Interpretations of the ECHR in Strasbourg and Lux-
embourg'in R Lawson and M de Bloijs (eds), The Dynamics of the Protection of Human Rights in Europe (Nijhoff
1994) 219; D Spielmann, ‘Human Rights Case-Law in the Strasbourg and Luxembourg Courts: Conflicts,
Inconsistencies and Complementarities’, in P Alston, M Butselo and | Heenan (eds), The EU and Human
Rights (Oxford University Press 1999) 757; D Simon, ‘Des influences réciproques entre CJCE et CEDH: ‘Je
t'aime, moi non plus? (2001) Pouvoirs 31; S Scheeck, ‘Solving Europe’s Binary Human Rights Puzzle: The
Interaction between Supranational Courts as a Parameter of European Governance’ (2005) Questions de
recherche/Research Questions, Centre d'études et de recherches internationales Sciences Po 1; S Douglas-
Scott, ‘A Tale of Two Courts: Luxembourg, Strasbourg and the Growing European Human Rights Acquis’
(2006) CMLRev 629; G Harpaz, ‘The European Court Of Justice And Its Relations With The European Court
Of Human Rights: The Quest For Enhanced Reliance, Coherence And Legitimacy' (2009) CMLRev 105.

7 Compare, e.g. art. 9 Charter and art. 12 ECHR; art. 47 Charter and arts 6 and 13 ECHR; art. 49(1)
Charter and art. 7(1) ECHR.

8 S O'Leary, The EU Charter Ten Years On: A View from Strasbourg’, in M Bobek and ] Adams-Prass|
(eds), The EU Charter of Fundamental Rights in the Member States (Hart Publishing 2020) 42.

9 E.g. Joined Cases C-924/19 PPU and C-925/19 PPU FMS ECLI:EUC:2020:367, para. 192 (Asylum Quali-
fication Directive (2011/95/EU) and the Asylum Procedure Directive (2013/32/EU)); Case C-414/16
ECLI:EUC:2018:257, para. 47 (Equality Framework Directive (2000/78/EC)).

0In March 2023, the negotiating group concluded that it had resolved all of the issues that it was
currently expected to address. The problem that remains relates to the situation of EU acts in the area of
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These evolving parameters strengthen, and are anticipated to continue to
strengthen, the interactions and intertwining between the EU and the ECHR. In order to
ensure the coherence and harmony of the European architecture of fundamental rights,
the ECJ and the ECtHR are required to articulate their legal systems and called upon to
display a certain attitude of openness and dialogue by taking into account the law of their
counterpart in their case law. Failure to do so could lead to inconsistencies and contra-
dictions for national judges of the EU Member States who are responsible for the simul-
taneous application of EU and ECHR law, making their task particularly delicate.” This
raises the question about how each of the two Courts articulate their relationship with
one another since the entry into force of the Lisbon Treaty and post-Opinion 2/13. There
are two distinct trends that may be observed on either side of the Rhine River.

As far as the ECtHR is concerned, its recent case law shows an increasing openness
to EU law in the post-Charter era. On the one hand, the ECtHR has relied significantly on
the Charter, EU fundamental rights legislation as well as ECJ case law to shape its case
law.'2 On the other hand, several recent judgments show that the ECtHR comforts the
effectiveness of the mechanisms provided for in EU law by sanctioning the non-applica-
tion or incorrect application of EU law in the light of ECHR standards.'® For instance, in
the Spasov v Romania judgment of 6 December 2022, the ECtHR considered that any man-
ifest violation of EU law by a national court may be contrary to art. 6 ECHR. In particular,
the ECtHR held that the applicant’s conviction based on domestic law provisions mani-
festly contrary to EU regulations constituted a denial of justice in violation of art. 6(1)
ECHR.™ Similarly, the Moraru v Romania case, decided on 8 November 2022, involved an
applicant who claimed that her exclusion from military medicine studies due to her
height and weight violated the prohibition of discrimination enshrined in art. 14 of the

the Common Foreign and Security Policy that are excluded from the jurisdiction of the Court of Justice of
the European Union, this has been said to constitute a matter to be resolved internally to the EU. lllustrating
contemporary challenges to the limits of the Court of Justice's jurisdiction in this field see: case C-29/22 P
KS and KD v Council and others (pending) and case C-44/22 P Commission v KS and others (pending).

1 See e.g. ] Callewaert, ‘Interactions migratoires entre Strasbourg et Luxembourg' (2020) Journal de
droit européen 310. See also ] Callewaert, ‘Convention Control Over the Application of Union Law by Na-
tional Judges: The Case for a Wholistic Approach to Fundamental Rights’ (2023) European Papers www.eu-
ropeanpapers.eu 331.

12 See e.g. ECtHR Vilho Eskelinen and others v. Finland [GC] App n. 63235/00 [19 April 2007], para. 60;
ECtHR Demir and Baykara v. Turkey [GC] App n. 34503/97 [12 November 2008], paras 105-107; ECtHR
Bayatyan v. Armenia App n. 23459/03 [7 July 2011] para. 106; ECtHR Scoppola v. Italy (no 2) [GC] App n.
10249/03 [17 September 2009] paras 105-109; ECtHR Vizgirda v. Slovenia App n. 59868/08 [28 August 2018],
paras 82-83. On the topic, see T Lock, ‘The Influence of EU Law on Strasbourg Doctrines’ (2016) ELR 804; S
O'Leary, ‘The EU Charter Ten Years On: A View from Strasbourg’ in M Bobek and ] Adams-Prassl (eds), The
EU Charter of Fundamental Rights in the Member States (Hart Publishing 2020) 37.

13 On this topic see V Davio, ‘Le droit de I'Union européenne dans la jurisprudence de la Cour euro-
péenne des droits de 'hnomme’ (2023) Journal de droit européen 46.

4 ECtHR Spasov v Romania App n. 27122/14 [6 December 2022], paras 97-98.


https://www.europeanpapers.eu/en/e-journal/convention-control-over-application-union-law-national-judges-case-wholistic-approach
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ECHR in conjunction with the right to education safeguarded by art. 2 of Protocol No 1 to
the ECHR. The applicant relied heavily on EU law and the ECJ Kalliri judgment of 2017.1>
The ECtHR found a violation of the ECHR provisions, noting that the domestic courts had
failed to engage meaningfully with the ECJ's Kalliri judgment and examine its ramifications
highlighted by the applicant.’®

As far as the ECJ is concerned, a different trend seems to be at work. Following the
ratification of the Lisbon Treaty, several scholars have remarked upon the waning signif-
icance of the ECHR and the ECtHR's case law in the case-law of the ECJ, which contrasts
with the amplified role of the Charter in the latter’s jurisprudence. In other words, there
is a trend towards “Charter centrism” which has emerged within the ECJ."”” The primary
aim of this special Dialogue section is to investigate how the ECJ has used the ECHR and
the ECtHR case-law in the post-Charter era, and what factors account for the trend to-
wards a “Charter centrism” within the ECJ's case-law. The accompanying publications of
this special section each aim to address these questions from two distinct yet comple-
mentary perspectives presented by two leading scholars on the subject. The first per-
spective from Romain Tiniére adopts an “internal” approach, focusing on the underlying
dynamics of the ECJ's use of the ECHR both prior to and following the Charter’s entry into
force. The second perspective from Johan Callewaert, on the other hand, adopts an “ex-
ternal” viewpoint anchored in the perspective of national judges. Whereas the former
posits that the ECJ's selective use of ECHR law stems from a quest for autonomy and
legitimacy, the latter is critical of this selective use as it leads to ambiguity and uncertainty
for national judges who are bound to apply both EU and ECHR law.

In his paper, Tiniére reminds us that the ECHR played a central role in fundamental
rights protection in the EU since the beginning. The ECJ used the ECHR and ECtHR case-
law to build EU fundamental rights standards. Historically, the ECJ relied on the ECHR for
reasons of both primacy and legitimacy. However, he observes that, with the Charter be-
coming binding, the position of the ECHR in the ECJ's case-law changed significantly. The
EC) has progressively replaced references to ECtHR case-law with EU-centered references
following three paths. First, it mentions only the Charter, its explanations, and its own
case-law, even when the right in question is also protected by the ECtHR. Second, the ECJ
substitutes the legal reference to the ECHR invoked by the parties with a reference to the
Charter. Third, the Court quotes the ECHR but only after creating some distance between
the Charter's right and its ECHR equivalent. Tiniére explains that the ECJ's approach to
the use of ECHR in the post-Charter era is a quest for autonomy and legitimacy.

15 Case C-409/16 Kalliri ECLI:EU:C:2017:767.

16 ECtHR Moraru v Romania n. 64480/19 [8 November 2022] para. 54.

7 See e.g., S O'Leary, The EU Charter Ten Years On: A View from Strasbourg’ cit. 42; G de Burca, ‘After
the EU Charter of Fundamental Rights: The Court of Justice as a Human Rights Adjudicator? (2013) Maas-
tricht Journal of European and Comparative Law 168.
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Callewaert's work addresses the relationship between the ECHR and EU law, as
viewed from the perspective of national judges who are tasked with applying both sets
of legal rules. Given that national judges hold a dual status as both EU and Convention
judges, he emphasizes the need for a wholistic approach to be adopted by both the ECJ
and the ECtHR, and to fully account for the reality of interaction and intertwinement be-
tween the two legal sources. In his view, it is clear that the ECtHR regularly references EU
law sources in its work, doing so explicitly. Turning to an analysis of ECJ's case law,
Callewaert is critical of the lack of consistency of reliance by the ECJ on the law of the
ECHR. Within the CJEU's case-law, the application of the ECHR falls into three distinct cat-
egories: common norms, duality of norms, and duality of methodologies. Common
norms refer to the situation where the EC] makes clear that it “imports” ECtHR case-law
into EU law as a common (minimum) norm, i.e. with the same “meaning and scope” and
the same - or an increased - level of protection. Duality of norms pertains to instances
where there are distinct standards between EU fundamental rights and the ECHR, such
as when the ECJ employs essential concepts from the ECHR but with slight modifications.
Duality of methodologies concerns cases where there are methodological disparities be-
tween the jurisprudence of the ECtHR and the ECJ.

In conclusion, both authors show that the European fundamental rights architecture
and the relationship between the ECHR and the EU have become increasingly complex in
recent years, particularly in light of developments such as the binding effects of the Char-
ter, the intensification of the fundamental rights implications of EU law-making, for in-
stance in the area of the Area of Freedom, Security and Justice, and the negative opinion
of the ECJ on the draft Treaty on accession by the EU to the ECHR. We can only hope that
recent progress towards completion of the process of accession by the EU to the ECHR
will be fruitful, with solutions being found in matters of judicial review of EU acts in the
field of the Common Foreign and Security Policy'® as well as with the subsequent com-
pletion of the procedure set out in Article 218 TFEU. The latter requires unanimity at the
Council and consent of the European Parliament. Furthermore the agreement shall only
enter into force after it has been approved by the Member States in accordance with their
respective constitutional requirements. One can also expect the Court of Justice to be
asked for a new opinion. Even in case of accession though, the interaction between the
ECJ and the ECtHR would continue to be an important issue for the protection of funda-
mental rights in Europe. While acknowledging that there may be valid reasons explaining
that the ECJ develops its own approach to fundamental rights in specific circumstances,

'8 See supra fn. 10.
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such as where EU law requirements are particularly dense, there is little doubt that con-
sistency and methodological rigor in articulating the two sources of fundamental rights
protection would enhance legal certainty.
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