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I. INTRODUCTION

On 20 April 2016, one of the present authors, Jérg Polakiewicz, represented the Council
of Europe in the public hearing “Accession to the European Convention on Human Rights”
organised by the European Parliament's Committee on Constitutional Affairs.” He argued
that, if all objections formulated by the CJEU in Opinion 2/132 were met by formal amend-
ments to the Draft Accession Agreement (DAA), there would be a real risk that, as a result,
the European Court of Human Rights (ECtHRY)'s jurisdiction over EU legal acts will be more
restricted than it is today. Such a solution would not only undermine the whole purpose
of accession but might also be unacceptable to non-EU Member States.

Altogether, the solutions found after almost three years of renegotiation, lasting from
June 2020 to March 2023, consist in, depending on the counting, 10-20 formal amend-
ments to the DAA. It is therefore interesting to examine whether the fears voiced in 2016
have materialised and whether the solutions found are still compatible with the guiding
principles that all negotiating parties had agreed upon in 2010.

The following analysis will not be structured according to the baskets structure used
in the second round of negotiations.? Instead, the focus will be on a Council of Europe
institutional perspective. The authors represented the Council of Europe's legal service
(DLAPIL) in these negotiations. The last remaining CJEU objection related to the exercise
of jurisdiction in the area of the EU's common and foreign policy (CFSP) is omitted alto-
gether since it is still under consideration.*

IT. GUIDING PRINCIPLES

At the outset of negotiations, in June 2010, the negotiating parties, including the EU, agreed
on a series of principles to guide the negotiating process:>

" An extended version of the presentation was published as ] Polakiewicz, ‘Accession to the European
Convention on Human Rights - An Insider’s View Addressing One by One the CJEU's Objections in Opinion
2/13'(2016) HRLJ 10 ff.

2 Opinion 2/13 Accession of the European Union to the ECHR ECLI:EU:C:2014:2454.

3 See T Meinich, ‘From Opinion 2/13 to the 2023 Draft Accession Agreement: The Chair’s Perspective’
(2024) European Papers 685 www.europeanpapers.eu.

4See P van Elsuwege, Judicial Review and the Common Foreign and Security Policy: Limits to the Gap-
Filling Role of the Court of Justice’ (2021) CMLRev 1731; J Polakiewicz and L Panosch, ‘Zwischen Hammer
und Amboss. Das Spannungsverhaltnis zwischen dem Europaischen Gerichtshof und dem Europaischen
Gerichtshof fur Menschenrechte beim Rechtsschutz gegen MaBnahmen im Bereich der Gemeinsamen
AuBen- und Sicherheitspolitik im Lichte der Beitrittsverhandlungen der Europdischen Union zur Eu-
ropaischen Menschenrechtskonvention’ in C Seitz, RM Straub. and R Weyeneth (eds) Rechtsschutz in Theorie
und Praxis. Festschrift fiir Prof. Breitenmoser (Helbing Lichtenhahn 2022) 1031.

5> See Steering Committee for Human Rights (CDDH), Report of the 70th Meeting, CDDH(2010)010, 15-
18 June 2010, para. 31.
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a) The existing system of the Convention should be preserved: amendments and adapta-
tions should be limited to what is strictly necessary for the purpose of the accession of the
EU as a non-state entity, respecting the principle of equal rights of all individuals under the
Convention system, and the equality of all High Contracting Parties;

b) The EU should accede to the Convention, as far as possible, on an “equal footing” with the
other Contracting Parties, with the same rights and the same obligations, and the existing
obligations of the States Parties to the Convention should not be affected by the accession;
¢) On the EU side, the accession treaty shall neither affect the existing obligations of EU Mem-
ber States in relation to the Convention (principle of neutrality regarding Member States’
obligations), nor the scope of the Union’s competences and the distribution of competences
between the EU and its Member States (principle of neutrality regarding Union powers).®

ITI. PROCEEDINGS BEFORE THE EUROPEAN COURT OF HUMAN RIGHTS

111.1. THE CO-RESPONDENT MECHANISM

The Draft Accession Agreement foresees two distinct tests for triggering the co-respond-
ent mechanism. In the case of applications against EU Member States, the EU may be-
come a co-respondent to the proceedings in respect of an alleged violation notified by
the Court if it appears that such allegation calls into question the compatibility of a pro-
vision of EU law with the Convention.

During the negotiations, it was underlined that, had the mechanism already existed,
the cases which would certainly have required its application would have been Matthews,”
Bosphorus® and Kokkelvisserij.® These are cases where EU Member States as sole respond-
ents would not be legally in a position to execute the judgment because it would require an
amendment of EU legislation.'® Indeed, a wider criterion, requiring merely that, “the alleged
violation appears to have a substantive link with European Union law”'" was abandoned
during the negotiations. There are many cases where such a link exists without there being

6 See art. 2 Protocol n. 8 relating to art. 6(2) of the Treaty on European Union on the Accession of the
Union to the European Convention on the Protection of Human Rights and Fundamental Freedoms [2007].

7 ECtHR Matthews v the United Kingdom App n. 24833/94 [18 February 1999].

8 ECtHR Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v Ireland App n. 45036/98 [30 June 2005].

9 ECtHR Cooperatieve Producentenorganisatie van de Nederlandse Kokkelvisserij U.A. v the Netherlands,
App n. 13645/05 [20 January 2009], admissibility decision.

10 See Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v Ireland cit. para. 148, “For these reasons,
the Court finds that the impugned interference was not the result of an exercise of discretion by the Irish
authorities, either under Community or Irish law, but rather amounted to compliance by the Irish State
with its legal obligations flowing from Community law and, in particular, article 8 of Regulation (EEC) no.
990/93".

11 CDDH, 4th Working Meeting of the CDDH Informal Working Group on the Accession of the European
Union to the ECHR with the European Commission, CDDH-UE (2010)16, at 5.
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a necessity to join the EU to the proceedings. For example, in Aristimufio Mendizabal,'? the
failure to issue the applicant with a residence permit was a violation of EU law, which made
the interference with her private and family life (art. 8 ECHR) unlawful. However, there was
no question that EU law or actions of EU institutions had prompted the violation.

The question is whether cases such as M.S.S. v Belgium and Greece should qualify for
the co-respondent procedure. Under the “sovereignty clause” contained in the then ap-
plicable Dublin Il regulation,’® Belgium could have examined the asylum-seeker’s appli-
cation instead of returning him to Greece.’ EU Member States retain similar discretion
to ensure compliance with their human rights obligations under other EU legislative acts,
such as those regarding the European Arrest Warrant'> or the non-consensual transfer
of sentenced persons.’® It can thus be argued that there are no compelling reasons to
associate the EU as a co-respondent to the proceedings before the ECtHR regarding indi-
vidual measures taken by a Member State. However, even if the co-respondent mecha-
nism were not applied in such cases, amendments to the relevant EU legislation might
still be called for to avoid similar human rights violations in the future. When supervising
the execution of judgments, the Committee of Ministers (CM) regularly insists that legis-
lative reforms are implemented not only where laws are found to be directly in contra-
diction with the Convention, but also where this is necessary to prevent human rights
violations in the future.

Its complexity is another reason to restrict the use of the co-respondent mechanism.
The ECtHR and the applicant may, in any given case, have to deal with up to 28 co-re-
spondents. Several NGOs, in particular the Aire Centre and Amnesty International, have
underlined the procedural and financial burdens attendant to the co-respondent mech-
anism on applicants, who may find themselves undertaking research into very complex
EU law arguments when the EU law issues are not central to the resolution of the case.”
In many cases it will be more appropriate to invite the EU to submit observations as a
third-party intervener in accordance with art. 36(1) ECHR.

In the case of applications against the EU, the EU Member States become co-respond-
ents if the EU could have avoided the act or omission underlying the alleged violation

2 ECtHR Aristimufio Mendizabal v France App n. 51431/99 [17 January 2006].

13 Regulation (EC) 343/2003 of the Council of 18 February 2003 establishing the criteria and mecha-
nisms for determining the Member State responsible for examining an asylum application lodged in one
of the Member States by a third-country national, art. 3(2).

4 ECtHR M.S.S. v Belgium and Greece App n. 30696/09 [21 January 2011] para. 358.

5 Framework Decision 2002/584/JHA of the Council of 13 June 2002 on the European arrest warrant
and the surrender procedures between Member States - Statements made by certain Member States on
the adoption of the Framework Decision, art. 1(3).

6 Framework Decision 2008/909/JHA of the Council of 27 November 2008 on the application of the
principle of mutual recognition to judgments in criminal matters imposing custodial sentences or measures
involving deprivation of liberty for the purpose of their enforcement in the European Union, art. 3(4).

7 Comments submitted in December 2010 and March 2011.
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only by disregarding an obligation under the EU treaties or any other provision having
the same legal value. This covers obligations deriving directly from the “primary law” of
the EU, which can only be modified by agreement between the EU Member States.

During the second round of negotiations, the provisions governing the co-respond-
ent mechanism were substantially amended. The Commission achieved its objective of
ensuring that the decision to apply the co-respondent mechanism at the request of a
High Contracting Party no longer depends on the interpretation of EU law by the ECtHR.'®
While art. 3(5) DAA still foresees that it is the ECtHR that admits a co-respondent, the
question whether the relevant conditions are met is assessed by the EU. The ECtHR's
decision-making power in this respect will be rather theoretical. The same applies for the
termination of the co-respondent mechanism under the new art. 3(6) DAA.

This result does not contradict any of the 2010 guiding principles. On the contrary, it
is rather reasonable to avoid situations where the ECtHR would have to pronounce itself
on the division of competences between the Union and its Member States, a legally com-
plex task for which it lacks particular expertise.

Where the finding of an ECHR violation involving EU secondary law is concerned, art.
3(8) DAA now foresees the principle of joint responsibility as a rule. This is only a minor
change compared to the previous draft, which already provided for a reduced plausibility
control test. In this way, the ECtHR will be dispensed from deciding on distribution of
responsibility between the respondent and co-respondent. Such a decision would re-
quire a rather detailed analysis of EU law and its application as well as of the division of
competences between the EU and its Member States, in particular when the breaches
derive from omissions.

In the context of the co-respondent mechanism, the CJEU furthermore considered
the interplay of art. 57 of the Convention on reservations with the concept of joint re-
sponsibility under the co-respondent mechanism. Finding that EU Member States are not
precluded from being held responsible, together with the EU, for the violation of a provi-
sion of the Convention covered by a national reservation, the CJEU saw a contradiction
with art. 2 Protocol no. 8, according to which accession should not affect the situation of
Member States in relation to the Convention.

From the perspective of international law, the CJEU’s reasoning is difficult to under-
stand. It seems that the CJEU did not sufficiently take into account the specificity of the
ECHR's reservations regime. Under the Vienna Convention on the Law of Treaties, States
formulating reservations usually derogate generally from a treaty provision, while under
the ECHR, they may do so only in respect of a specific piece of national legislation in force
when the reservation is being made, and only to the extent that that national law is not

'8 European Commission, ‘Position Paper for the Negotiations on the European Union’s Accession to
the European Convention for the Protection of Human Rights and Fundamental Freedoms’ document
47+1(2020)01, 5 March 2020.
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in conformity with a provision of the Convention.’® Reservations of a general character
are not permitted under art. 57 ECHR. Moreover, a reservation made by an individual
Member State can only refer to a national law in force when that reservation was made,
not to “a provision of (primary or secondary) EU law". Even in the exceptional case that
the national legislation covered by the reservation subsequently falls within EU compe-
tence, it is difficult to imagine a situation where joint responsibility of the EU and its Mem-
ber States would affect existing reservations by individual Member States.2°

In the negotiations, however, the Commission’s view prevailed and a new art. 2(3)
DAA was inserted, providing that “[r]eservations made by High Contracting Parties in ac-
cordance with article 57 of the Convention shall retain their effects in respect of any such
High Contracting Party which is a co-respondent to the proceedings”. While this wording
is questionable, it does not appear to be harmful. Reservations that are not relevant for
the case cannot retain effect.

111.2. THE “PRIOR INVOLVEMENT” OF THE COURT OF JUSTICE

During the negotiations, it was argued that the “prior involvement” procedure would un-
duly favour the CJEU compared to the supreme courts of the other Contracting Parties,
which, depending on the applicable national procedures, may also not have had an op-
portunity to give their view prior to the Strasbourg Court's ruling. It must be stressed,
however, that the procedure does not apply in direct actions against the EU, which are
those that are comparable to procedures against other Contracting Parties, but only in
the probably rare cases in which the EU will be a co-respondent. In these cases, the pro-
cedure appears to be justified by the considerations of subsidiarity and the “specific char-
acteristics of Union law”, which require the introduction of the co-respondent procedure
in the first place.

The CJEU objections pertaining to the prior involvement procedure were largely ad-
dressed at the level of the Explanatory Report, which was rather exceptional in the sec-
ond round of negotiations. The revised text now specifies that assessing the compatibility
with the Convention shall mean to rule on the validity or the interpretation of a legal
provision contained in EU secondary legislation.?’ The prior involvement procedure’s
scope is thus extended to questions of interpretation regarding both primary and sec-
ondary law, as required by the CJEU. This solution does not affect the ultimate jurisdiction
of the ECtHR as to the existence of a Convention violation, and is fully compatible with
the 2010 guiding principles.

19 See ] Polakiewicz, ‘Collective Responsibility and Reservations in a Common European Human Rights
Area’ in | Ziemele (ed), Reservations to Human Rights Treaties and the Vienna Convention Regime (Springer
Dordrecht 2004) 95.

20 Polakiewicz, ‘Accession to the European Convention on Human Rights - An Insider’s View Address-
ing One by One the CJEU's Objections in Opinion 2/13' cit. 19.

21 Draft Explanatory Report to the 2023 DAA, para. 77.
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111.3. OPERATION OF INTER-PARTY APPLICATIONS AND ECHR ADVISORY OPINTONS

The revised DAA will eliminate the possibility of inter-party applications between the EU
and its Member States altogether and, as between EU Member States, “insofar as a dis-
pute between them concerns the interpretation or application of European Union law”
(art. 4(3) DAA). In a similar vein, questions for ECHR advisory opinions will effectively be
excluded whenever such questions “fall within the field of application of European Union
law” (art. 5 DAA). The latter result is reached not by a straightforward prohibition, as in
the case of inter-party applications, but by the postulate that in matters of EU law “highest
courts or tribunals of a High Contracting Party” cannot be regarded as national courts,
but only the CJEU. Advisory opinion requests by national courts, the subject matter of
which falls within the field of application of EU law, would thus be inadmissible.

The solutions found in the second round of negotiations for inter-party applications
and advisory opinions are in line with the CJEU's vision of the autonomy of EU law which
is encapsulated in paragraph 193 of Opinion 2/13:

The approach adopted in the agreement envisaged, which is to treat the EU as a State and
to give it a role identical in every respect to that of any other Contracting Party, specifically
disregards the intrinsic nature of the EU and, in particular, fails to take into consideration
the fact that the Member States have, by reason of their membership of the EU, accepted
that relations between them as regards the matters covered by the transfer of powers
from the Member States to the EU are governed by EU law to the exclusion, if EU law so
requires, of any other law.

The paragraph was intensely discussed during the negotiations because it formulates a
premise that is difficult to accept from an international (ECHR) point of view.?? The 2006
ILC report on the fragmentation of international law is crystal clear in this respect: “No
rule, treaty, or custom, however special its subject-matter or limited the number of the
States concerned by it, applies in a [legal] vacuum”;% “no legal regime is isolated from
general international law”.2* Even the Charter of Fundamental Rights of the European
Union (CFR) itself is based on the premise that the ECHR continues to apply within the
field of application of EU law.

22 See the very useful overview by ] Odermatt International Law and the European Union (CUP 2021) as
well as HP Aust, ‘Eine vélkerrechtsfreundliche Union? Grund und Grenze der Offnung des Europarechts
zum Volkerrecht' (2017) Europarecht 106; T Molnar, The Concept of Autonomy of EU Law from the Com-
parative Perspective of International Law and the Legal Systems of Member States' (2015) Hungarian Year-
book of International and European Law 433; K Ziegler, ‘International Law and EU Law: Between Asymmet-
rical Constitutionalisation and Fragmentation’ (2013) Law of Ukraine: Legal Journal 5.

23 International Law Commission, Fragmentation of International Law: Difficulties Arising from the Di-
versification and Expansion of International Law, 13 April 2006, A/CN.4/L.682 and Add.1 (2006) para. 120.

24 Ibid. para. 193.
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The new provisions also raise questions as to their compatibility with the 2010 guid-
ing principles, notably the equality of parties and the principle of neutrality regarding
Member States’ obligations. Moreover, would the effective application of these rules not
require the ECtHR, when deciding on the admissibility of applications, to interpret EU law,
a result that would be contrary to central arguments of Opinion 2/13? It can be argued
that the latter concern is addressed, at least as far as inter-party applications are con-
cerned, by the rule that the EU will assess whether and to what extent an inter-party
dispute between EU Member States concerns the interpretation or application of EU law
(art. 4(4) DAA). However, unlike in the case of the material conditions for applying the co-
respondent mechanism,?> the draft Explanatory Report does not specify that the EU’s
assessment “will be considered as determinative and authoritative”. It is therefore not
entirely clear whether - and if so, under which conditions - the ECtHR would be able to
substitute its assessment to that of the EU. On the other hand, it has been argued that
the solutions found are consistent with the idea of exhaustion of domestic remedies.
They effectively avoid a proliferation of requests in areas where EU and ECHR law inter-
sect, recognising that the CJEU is “at the summit” of the EU’s judicial system.?® Moreover,
it must be emphasised that individuals always retain the option to eventually bring an
application before the ECtHR. On balance, it can thus be concluded that the new provi-
sions respect the integrity of the Convention system.

111.4. THE PRINCIPLE OF MUTUAL TRUST BETWEEN EU MEMBER STATES AND THE RE-
LATIONSHIP BETWEEN THE TWO ARTICLES 53

Although there had been voices arguing that EU accession to the ECHR would create
problems for the implementation of EU legislation adopted within the framework of the
former third pillar (“Justice and Home Affairs”),?’ this issue was not discussed during the
first round of negotiations. In Opinion 2/13, the CJEU rather surprisingly formulated a
fundamental objection that required an amendment to the DAA. It was therefore agreed
to include the following provision in the DAA, as art. 6: “Accession of the European Union
to the Convention shall not affect the application of the principle of mutual trust within
the European Union. In this context, the protection of human rights guaranteed by the
Convention shall be ensured”.

25 Draft Explanatory Report to the 2023 DAA cit. para. 61.

26 See F Ronkes Agerbeek, ‘EU Accession to the European Convention on Human Rights: A New Hope'
(2024) European Papers 695 www.europeanpapers.eu.

27 A Kornezov, ‘The Forthcoming EU Accession to the ECHR: A Myriad of Problems, Few Solutions’ (7
November 2012) CELS Seminar Series www.sms.cam.ac.uk.
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This provision must be considered against the case law that has evolved considerably
since Opinion 2/13.28 While not being entirely identical, the jurisprudence of the Luxem-
bourg and Strasbourg courts is certainly converging. Against this background, the new
art. 6 DAA contains a minimalistic compromise formula. Neither the provision itself nor
the draft Explanatory Report refer explicitly to “manifest deficiencies” or the so-called
Bosphorus presumption.?® During the negotiations, concerns were expressed that a cod-
ification of the Bosphorus presumption in the accession agreement would result in an
unjustified unequal treatment among the contracting parties to the ECHR.3° The CDDH
had already raised concerns about the use of different standards of protection in 2019.3
Such concerns are not unfounded. To name an example, the ECtHR has held that the
Bosphorus presumption does not apply to the EEA Agreement.3? This conclusion places
the High Contracting Parties on an unequal footing in terms of the scrutiny exercised by
the ECtHR vis-a-vis the fulfilment of their obligations under the ECHR and is thus likely to
translate into unjustified differences in available remedies to individuals that find them-
selves in a substantially identical situation: whereas individuals operating within the EEA-
EFTA States (Norway/Iceland/Liechtenstein) can potentially make a successful claim to
the ECtHR concerning a norm of EU law, individuals facing the same situation within the
EU Member States are precluded from doing so due to the application of the Bosphorus
presumption.3® Moreover, the jurisdiction of the ECtHR in the area of the EEA allows for
an indirect review of EU law under the guise of EEA law,3* an aspect that should not please
the CJEU considering its views expressed in Opinion 2/13.

28 See R Lawson, ‘Atlas Shrugged: An Analysis of the ECtHR Case Law Involving Issues of EU Law since
Opinion 2/13' (2024) European Papers 647 www.europeanpapers.eu.

29 ECtHR Avotins v Latvia App n. 17502/07 [23 May 2016], paras 113-116; Bosphorus Hava Yollari Turizm
ve Ticaret Anonim Sirketi v Ireland cit. paras 154-158. The ECtHR has only recently confirmed this approach
in the case of Bivolaru and Moldovan v. France App n. 40324/16 and 12623/17 [25 March 2021].

30 47+1 ad hoc Group, Report of the 10t Meeting of the CDDH ad hoc Negotiation Group (“47+1") on
the Accession of the European Union to the European Convention on Human Rights of 2 July 2021,
47+1(2021)R10, para. 13.

31 Steering Committee for Human Rights (CDDH), Report of the 92t Meeting, The Place of the Euro-
pean Convention on Human Rights in the European and International Legal Order, 26-29 November 2019,
rm.coe.int, para. 413 ff.

32 ECtHR Konkurrenten.no AS v Norway App n.47341/15 [5 November 2019], admissibility decision, para.
42 ff; ECtHR Norwegian Confederation of Trade Unions (LO) and Norwegian Transport Workers’ Union (NTF) v
Norway App n. 45487/17 [10 May 2021], paras 106-108.

33 U Lattanzi, The Inapplicability of the Bosphorus Presumption to the European Economic Area Agree-
ment: A Risk for the Coherence of Legal Systems in Europe’ (2023) EuConst 441. See also, HH Fredriksen,
SO Johansen, The EEA Agreement as a Jack-in-the-Box in the Relationship Between the CJEU and the Euro-
pean Court of Human Rights?' (2020) European Papers www.europeanpapers.eu 707, arguing that the Bos-
phorus presumption should apply to the EEA Agreement.

34U Lattanzi, cit. 442. See also ] Buckesfeld and RA Wessel, ‘The Effect of Opinion 1/17 on the EU-ECHR
Draft Accession Agreement: Lessons Learned? (2024) European Papers 769 www.europeanpapers.eu.


https://www.europeanpapers.eu/en/e-journal/atlas-shrugged-analysis-ecthr-case-law-involving-issues-eu-law-since-opinion-2-13
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Indeed, it seems difficult to justify continuing to apply the withdrawn standard of
scrutiny, which dates back to a case decided well before the entry into force of the Lisbon
treaty in the event of accession.3® In particular the Bivolaru and Moldovan judgment, which
is explicitly mentioned in the Explanatory Report,3® shows that the distinction between
the normal art. 3 ECHR test and a “manifest deficiency” test is not crystal clear.?” In that
case, the ECtHR applied both standards in parallel in two cases concerning conditions of
detention in Romania, but only found a violation in the case of the applicant Moldovan,
to whom the stricter standard of “manifest deficiencies” was applied.

In this context, it is interesting to note the case law of national courts which, with
reference to art. 52(3) CFR, directly use ECHR standards to interpret the CFR, without dif-
ferentiating according to whether or not the Bosphorus presumption applies. For exam-
ple, in a decision of 1 December 2020, the German Federal Constitutional Court empha-
sised that both the case law of the CJEU and that of the ECtHR must be taken into account
in the overall assessment of the conditions of detention to be carried out by a Member
State court. According to the Constitutional Court, it follows from art. 4 CFR “that the spe-
cialised courts dealing with a request for transfer are obliged to examine in each individ-
ual case, and to clarify by means of additional information, whether the person to be
transferred faces a real risk of being subjected to inhuman or degrading treatment”.3®

Given that the level of protection of the ECHR is guaranteed in any case, the new art.
6 DAA does not raise any concerns. It does not constitute a carve-out for EU law, but
rather acknowledges that in the field of application of the principle of mutual trust, there
are no insurmountable contradictions between Union and ECHR law. Anything else would
be surprising. The jurisprudence of the ECtHR and the CJEU pursue the same objectives
because they are based on the same principles and values. Respect for fundamental/hu-
man rights is a key component of the modern rule of law. Especially in the area of free-
dom, security and justice, respect for fundamental rights and freedoms is an absolute
necessity. Understanding the principle of mutual trust as merely a concept of state-cen-
tred normative trust runs counter to the ratio of liberal fundamental rights.3®

Finally, the rather futile objection regarding the relationship between the two arti-
cles*® was addressed by a new paragraph 9 of art. 1 DAA, which states the obvious: art.

35 G Ress, ‘Relations between the European Union and the European Convention on Human Rights’ in
C De Angelis and A Scalone, MoAwtela Liber amicorum Agostino Carrino (Mimesis 2020) 441, 458 ff; see how-
ever the more positive assessment of the continued application of the Bosphorus presumption by R Law-
son, ‘Atlas Shrugged. An Analysis of the ECtHR Case Law Involving Issues of EU Law since Opinion 2/13' cit.

36 Draft Explanatory Report 2023, para. 88.

37 G Ress, ‘Presumption of Equivalent Protection of EU-law’ (2021) EuzZW 711, 711 ff.

38 See Bundesverfassungsgericht (BVerfG) European Arrest Warrant Il [1 December 2020], (2021) EUGRZ 69.

39 KF Garditz, ‘Richtige Balance? - Zur Qualitat des Grundrechtsschutzes im Recht des Europdischen
Haftbefehls’ (4 January 2021) Verfassungsblog verfassungsblog.de.

40 See ] Polakiewicz, ‘Accession to the European Convention on Human Rights - An Insider’s View Ad-
dressing One by One the CJEU’s Objections in Opinion 2/13' cit. 12 ff.
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53 ECHR shall not be construed as precluding High Contracting Parties from jointly ap-
plying a legally binding common level of protection of human rights and fundamental
freedoms, provided that it does not fall short of the level of protection guaranteed by the
Convention and, as relevant, its protocols, “as interpreted by the European Court of Hu-
man Rights”. Like the mutual trust provision, it does not raise any concerns, as it pre-
serves the status of the ECHR as a common minimum standard which must always be
observed.

TV. PARTICIPATION OF THE EU IN THE COMMITTEE OF MINISTERS

The EU's participation in the CM raises difficult questions from an institutional point of
view. The CM is the decision-making body which shapes and determines Council of Eu-
rope policy. At the same time, it has been vested with a number of important functions
under the Convention, thus acting de facto and de jure as a treaty body monitoring Mem-
ber States' compliance with the ECHR. The CM supervises the execution of the Court's
judgments (art. 46 ECHR) and of the terms of friendly settlements (art. 39 ECHR). It is also
entitled to request advisory opinions from the Court (art. 47 ECHR) and to reduce the
number of judges of the Chambers (art. 26(2) ECHR). Moreover, the CM deals with any
question linked to the functioning of the Convention mechanism, even when it is explicitly
addressed in the Convention itself.

There are no specific provisions regarding the adoption of amending and additional
protocols or other legal instruments and texts, such as recommendations, resolutions
and declarations, which are directly related to the functioning of the Convention. Such
legal instruments and texts may be addressed, for example, to the Member States of the
Council of Europe in their capacity as High Contracting Parties to the Convention, to the
CM itself,*' to the ECtHR*? or, where appropriate, to other competent bodies.*3

Despite this “dédoublement fonctionnel” as an organ of the Council of Europe and an
ECHR treaty body, there is in reality only one CM whose composition and procedure are
laid down in the Statute of the Council of Europe. According to art. 14 of the Statute of
the Council of Europe, the Committee is made up of representatives of each Member
State and each representative has one vote. It had therefore been argued that in order
to give the EU a seat and right to vote in the CM, the Council's Statute would have to be
amended, which is not only a relatively cumbersome procedure, requiring ratification by

41 See, for instance, Resolution CM/Res(2010)26 of the Committee of Ministers of the Council of Europe
of 10 November 2010 on the establishment of an Advisory Panel of Experts on Candidates for Election as
Judge to the European Court of Human Rights, which entrusts the CM with the task of appointing the mem-
bers of the Advisory Panel.

42 See, for instance, Resolution CM/Res(2004)3 of the Committee of Ministers of the Council of Europe
of 12 May 2004 on Judgments Revealing Underlying Systemic Problems.

43 See, for instance, the replies by the CM to the recommendations made by the Parliamentary Assem-
bly following its own survey of the implementation of the Court’s judgments.
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at least two-thirds of the Member States (see art. 41(c) Statute of the Council of Europe),
but also politically unrealistic. This view eventually did not prevail. Instead, it was con-
cluded that an amendment to the ECHR would, in terms of international treaty law, take
precedence over the general rules of the Statute.** Like other Council of Europe treaties,
the Convention is not an act of the Council itself but an independent international treaty
which may contain special regulations going beyond the Statute’s provisions.

An important question to be addressed during the first round of the negotiations was
whether the Union should be given full voting rights as regards all functions that the CM
exercises under the Convention or whether its voting rights should be somehow limited.
According full voting rights to the Union as regards all “Convention-based” functions, ir-
respective of whether they are explicitly mentioned or not, would be in line with the guid-
ing principle of “equal footing”. Restrictions of the EU's right to vote had been advocated
in view of its limited competences under the EU treaties and the fact that all its Member
States are already represented in the CM.#> Eventually, the EU was given full voting rights
as regards the adoption of ECHR protocols.*® Regarding the exercise of other Convention-
related functions, the EU will only be consulted within the CM. The CM will be “required
to take due account of the position that the EU may express, it being understood that it
will not be bound by such position”.4” None of these provisions were subject to any CJEU
objections, and remained unchanged during the second round of negotiations.

A distinct problem is the perceived threat to the Convention mechanism raised by
block voting of the EU and its Member States. In particular non-EU Member States fear
that the EU may dominate proceedings in the CM due to the sheer number of its Member
States. In 1995, there were 15 EU members among the 38 Council of Europe Member
States. Today, the ratio is 27 to 46. Adding candidate and other associated countries, the
group of countries that regularly support EU common positions in the CM reaches the
two-thirds majority that is required for the adoption of most CM decisions.*®

44 See art. 30(3) Vienna Convention on the Law of Treaties [1969]: “When all the parties to the earlier
treaty are parties also to the later treaty but the earlier treaty is not terminated or suspended in operation
under article 59, the earlier treaty applies only to the extent that its provisions are compatible with those
of the later treaty”.

4> See Steering Committee for Human Rights (CDDH), Report of the 53 Meeting, Study of Technical
and Legal Issues of a Possible EC/EU Accession to the European Convention on Human Rights, DG-
11(2002)006, 28 June 2002, paras. 35-38.

46 See art. 8(2) DAA, the new art. 54(1) ECHR, and para. 93 of the Draft Explanatory Report 2023, which
specifies in fine that “these arrangements do not constitute a precedent for other Council of Europe con-
ventions”.

47 Draft Explanatory Report 2023, para. 95. This principle is set out in art. 8(3) DAA.

48 Art. 20(d) Statute of the Council of Europe [1949]: “All other resolutions of the Committee, including
adoption of the budget, of rules of procedure and of financial and administrative regulations, recommen-
dations for the amendment of articles of this Statute, other than those mentioned in paragraph a.v above,
and deciding in case of doubt which paragraph of this article applies, require a two-thirds majority of the
representatives casting a vote and of a majority of the representatives entitled to sit on the Committee”. In



A Council of Europe Perspective on the EU's Accession to the ECHR 741

This issue is particularly acute in relation to the supervision of the execution of ECHR
judgments and friendly settlements, where the EU could, at least theoretically, use its
majority in the CM to impose resolutions in cases against non-EU Member States or, as
regards cases against the EU or against its Member States as co-respondents, to escape
de facto from the control exercised by the Committee. It must be emphasised that in the
latter cases there is an obligation of solidarity under EU law. As regards judgments
against third countries or against EU Member States outside of a co-respondent context,
the applicable rules of the EU treaties*® would generally not impose a coordination of the
position of the EU and its Member States. Such coordination is however possible under
the EU’'s CFSP. As regards cases against EU Member States, the EU would generally be
precluded from acting in a coordinated manner in the CM, either for lack of competence
in the area to which the case relates or as a result of the prohibition to circumvent inter-
nal EU procedures.

When supervising the execution of ECHR judgments, the CM, by nature and composi-
tion a political organ, acts within the ECHR control mechanism with the task to ensure that
respondent parties have discharged their legal obligations resulting from the Court's judg-
ments.*® The question whether the respondent State has taken all the individual and gen-
eral measures which are required to give effect to a judgment by the Court is to be deter-
mined by legal analysis and must not be dictated by political expediency. From the Council
of Europe's point of view, it was essential to ensure that EU accession will not affect the
collective exercise by all High Contracting Parties of their joint responsibility for the super-
vision of the execution of judgments. The latter should as far as possible remain free of the
political considerations which may otherwise influence decision-making in the CM.

Appendix lll to the 2013 DAA already foresaw an additional Rule 18 to be included in
the Rules of the Committee of Ministers for the supervision of the execution of judgments
and of the terms of friendly settlements (CM Execution Rules) for decisions in relation to
cases in which the EU is either respondent or co-respondent. Given that a legal obligation
for EU coordination only exists in these cases, it was considered sufficient to limit the
scope of application of this special voting rule to this context.

the absence of specific provisions on majorities in Rules of the Committee of the Ministers for the Supervi-
sion of the Execution of Judgments and of the Terms of Friendly Settlements, as adopted by the Committee
of Ministers of the Council of Europe on 10 May 2006 (CM/Del/Dec(2006)964/4.4), art. 20 (d) of the Statute
applies also to CM decisions taken under arts 39 and 46 ECHR.

49 These are in particular arts 28 and 29 TEU, as regards the EU's CFSP, art. 218(9) TFEU, as regards the
adoption of “acts having legal effects” by bodies set up under international agreements, as well as the
underpinning “principle of loyal cooperation” (art. 11(2) TEU).

%0 See, E Lambert-Abdelgawad, The Execution of Judgments of the European Court of Human Rights: To-
wards a Non-coercive and Participatory Model of Accountability (Council of Europe 2008) 32 ff; R Blackburn
and J Polakiewicz (eds), Fundamental Rights in Europe: The European Convention on Human Rights and its Mem-
ber States, 1950-2000 (OUP 2001) 63 ff.
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In the 2023 DAA the said balancing rule features as art. 8(4.a), in substance in the same
form as in the 2023 DAA. A reference was merely added to clarify that the habitual majori-
ties under the Council of Europe Statute or the ECHR would not apply in the cases to which
the EU is a party. This was felt necessary from the point of view of hierarchy of norms given
that the derogation from the habitual rules stipulated on the level of international treaties
would only be anchored on the level of subordinate rules of procedure. Furthermore, a new
paragraph 5 of art. 8 2023 DAA will add an additional paragraph 6 to art. 46 ECHR clarifying,
for reasons of legal certainty, the inapplicability of the majorities laid down in the Conven-
tion for infringement proceedings in cases to which the EU is a party and that instead, the
applicable majorities are to be drawn from the CM Execution Rules.>'

The main modifications agreed to in the second round of negotiations were, conse-
quently, made at the level of Rule 18 of the CM Execution Rules. First, account was taken
of the fact that the 2013 version of the Rule did not sufficiently differentiate between the
different categories of CM decisions. Some delegations found this problematic with a
view to the growing number of votes taken in the CM in the recent past, e.g., on interim
resolutions. The 2023 version of Rule 18 now includes a separate paragraph on interim
resolutions to alleviate this concern.

The other issue of concern especially for the non-EU Member States was the possi-
bility for the EU to block votes in its favour. This aspect was countered by introducing new
safeguarding majorities of votes cast by representatives of non-EU Member States. Other
options of reviewing Rule 18 were discussed in the course of the second round of nego-
tiations, e.g., to give the EU and its Member States only one common vote or to deprive
the respondent, in general, of its right to vote. Although simpler, these options were
abandoned in the end - the 1-vote option for the necessity to preserve the equal partici-
pation of all High Contracting Parties, including the EU Member States, and the 0-vote
option as inconsistent with the principle of collective supervision.>?

The compromise reached on CM voting rules regarding execution decisions is of ut-
most importance for the credibility of the Convention system. Overall, the rather complex
provisions of the revised DAA strike a fair balance between the requirements of legal
certainty, efficiency and protection of the interests of non-EU Member States.

V. ELECTION OF JUDGES

Judges to the ECtHR are elected by the Parliamentary Assembly of the Council of Europe
(“PACE").>® With the accession also the European Parliament should hence, in the name
of the principle of equality of parties, be entitled to participate in these elections. The

51 Draft Explanatory Report 2023, para. 105.

52 46+1 ad hoc Group, Meeting Report of the 16" Meeting of the CDDH ad hoc Negotiation Group
(“46+1") on the Accession of the European Union to the European Convention on Human Rights of 24 No-
vember 2022, 46+1(2022)R16, para. 7.

53 Art. 22 ECHR.
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principal role and tasks of the PACE are defined in the Statute of the Council of Europe.
The DAA can only affect the Assembly’s role under the Convention and cannot expand
the participation rights of the European Parliament with regard to the general work of
the PACE. This was clarified through an amendment of art. 7 2023 DAA, which now starts
with the emphasis that a delegation of the European Parliament shall only be entitled to
participate with a right to vote in the PACE when the latter exercises its functions pertain-
ing to the election of judges under art. 22 ECHR.

As regards the list of candidates to be submitted to the PACE in respect of the judge for
the EU, the 2013 Explanatory Report already stated that the modalities for the selection
were to be defined in internal EU rules.>* The 2023 version of the Explanatory Report now
underlines, furthermore, the condition that such internal rules shall be consistent with the
modalities defined by the relevant Council of Europe instruments.>> While this is a welcome
addition given that CM resolutions addressed to High Contracting Parties are not directly
applicable to the EU as a non-member of the Council of Europe, respect for the principle of
equality of parties could have been fostered even more by introducing a clause directly in
the DAA providing generally that such instruments will be binding upon the EU.

VI. CONCLUSION

Confronted with CJEU Opinion 2/13, the negotiators faced a formidable challenge. It re-
quired the collective wisdom and sense of compromise of all negotiating parties to
square the circle>® and to find creative and practical solutions to the various objections
raised by the CJEU. The revised Draft Accession Agreement is the result of a joint intellec-
tual effort striking a fair balance between the constitutional requirements of the EU and
the integrity of the Convention system.

Despite a relatively high number of formal amendments to the 2013 DAA, the solu-
tions found are consistent with the guiding principles that all negotiating parties had
agreed upon in 2010. The new provisions on inter-party applications and Protocol no. 16
largely accommodate the CJEU's position on the autonomy of EU law, without however
sacrificing essential Convention principles. The ECtHR remains the final arbiter as regards
the application of the Convention'’s rights and freedoms. Apart from addressing CJEU ob-
jections, the new round of negotiations also provided an opportunity to reconsider voting
rights in the CM. On this vital issue for the credibility of the Convention system, the EU
accepted to reinforce safeguards for non-EU Member States.

54 Draft Explanatory Report 2013, para. 76.

55 The Draft Explanatory Report 2023 refers, in para. 90, to Resolution CM/Res(2010)26 cit. and the
Guidelines CM(2012)40 final of the Committee of Ministers of the Council of Europe of 29 March 2012 on
the Selection of Candidates for the Post of Judge at the European Court of Human Rights.

%6 ] Polakiewicz, ‘EU Accession to the ECHR: How to Square the Circle?” (9 March 2020) Directorate of
Legal Advice and Public International Law www.coe.int.
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Only time will tell whether and when the revised Draft Accession Agreement will enter
into force. It is in any case a sound basis to bring this “never-ending story”>” to a happy
end. For the cause of coherent human rights protection for the European continent, this
will be of crucial importance. There will not be another chance. It is now or never.

57 S Leutheusser-Schnarrenberger, ‘Der Beitritt der EU zur EMRK: Eine schier unendliche Geschichte’
in C Hohmann-Dennhardt/P Masuch/M Villiger (eds) Grundrechte und Solidaritdt. Festschrift fiir Renate Jaeger
(Engel 2010) 135.
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