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ABSTRACT: A revised Draft Agreement on the Accession of the EU to the ECHR (revised DAA) was agreed
upon in Mach 2023, after three years of (re-)negotiations in the shadow of Opinion 2/13. The contribu-
tors to this Special Section of European Papers analyse and assess the revised DAA. Once the EU side
has finalised the EU-internal rules that will interface with the accession agreement, the CJEU will for a
third time give its opinion on whether an envisaged accession to the ECHR is compatible with the EU
treaties. This Special Section opens with an analysis of the immediate context of the negotiations and
the accession process: the case law of the CJEU and the ECtHR since Opinion 2/13. Then, some of the
key negotiators analyse the negotiations leading up to the revised DAA. Thereafter, three key aspects
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of the revised DAA are assessed: the co-respondent mechanism, the effect of Opinion 1/17 on the re-
vised agreement, and the yet unresolved Common Foreign and Security Policy issue. The final contri-
bution concludes by interrogating the overarching issues of trust and mistrust, which permeated Opin-
jon 2/13, the accession (re-)negotiations, and the final text of the revised DAA alike.

KeywoRrDs: EU accession to the ECHR - Negotiations - Draft Accession Agreement - Opinion 2/13 -
Court of Justice of the European Union - European Court of Human Rights.

I. INTRODUCTION

The saga of the accession of the European Union to the European Convention on Human
Rights (ECHR) is one for the ages. While the idea was first mooted in the late 1970s, the
first proper push towards accession in the 1990s ran aground when the Court of Justice
of the European Union (CJEU) found that the Union lacked the competence to accede.’

With the entry into force of the Treaty of Lisbon in 2009, the Union was not only con-
ferred the necessary competence, but by virtue of art. 6(2) TEU also obliged to accede to
the ECHR. Consequently, negotiations opened in 2010, and the text of the Draft Accession
Agreement (DAA) was agreed roughly three years later, in April 2013. For a second time,
the issue of EU accession to the ECHR went before the CJEU. After it, in Opinion 2/13,2
infamously found that the 2013 DAA was incompatible with the EU treaties, years of near-
silent reflection followed. Some probably thought that the very idea of accession would
be abandoned - at least until the next major revision of the EU treaties.

However, new hope emerged in the second half of 2019, when rumours began to
spread about the resumption of accession negotiations. Given the rather explicit laundry
list provided by the CJEU in Opinion 2/13, we expected the negotiations to be extensive,
but probably not long-winded. In the end, though, the (re-)negotiations of the DAA took
about the same time as the initial negotiations. After a little over three years, the ad hoc
negotiation group agreed on the final text of the revised DAA in March 2023.3 Once the
EU side has finalised the EU-internal rules that will interface with the accession agree-
ment, the CJEU will for a third time give its opinion on whether an envisaged accession to
the ECHR is compatible with the EU treaties.

The ten contributions that make up this Special Section of European Papers analyse
and assess this revised DAA. The Special Section opens with an analysis of the immediate
context of the negotiations and the accession process: the case law of the CJEU and the
ECtHR since Opinion 2/13. Then, some of the key negotiators analyse the negotiations
leading up to the revised DAA. Thereafter, three key aspects of the revised DAA are as-

T Opinion 2/94 Accession by the Community to the ECHR ECLI:EU:C:1996:140.

2 Opinion 2/13 Accession of the European Union to the ECHR ECLI:EU:C:2014:2454.

3 Final consolidated version of the draft accession instruments as provisionally approved by the 46+1
Group at its 18" meeting, 46+1(2023)36 of 17 March 2023, available at: Council of Europe, {Final Consoli-
dated Version of the Draft Accession Instruments’ (17 March 2023) rm.coe.int.


https://rm.coe.int/final-consolidated-version-of-the-draft-accession-instruments/1680aaaecd
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sessed: the co-respondent mechanism, the effect of Opinion 1/17 on the revised agree-
ment, and the yet unresolved Common Foreign and Security Policy issue. The final con-
tribution concludes by interrogating the overarching issues of trust and mistrust, which
permeated Opinion 2/13, the accession (re-)negotiations, and the final text of the revised
DAA alike.

The initial idea for this Special Section arose on the sidelines of the European Society
of International Law's annual conference in Athens all the way back in 2019. However, it
would take a pandemic and then some time before the revised DAA was finalised by the
negotiators in March/April 2023. After inviting contributors and receiving initial drafts, an
author's workshop was held in February 2024. Papers were revised in the months there-
after, with final papers accepted between April and June. Later developments have thus
not been taken into account.

1. PREPARING THE GROUND FOR ANOTHER ATTEMPT? THE JUDICIAL DIALOGUE
BETWEEN THE CJEU AND ECTHR SINCE OPINION 2/13

Almost six years passed from the rendering of Opinion 2/13 on the eve of Christmas in
2014 to the resumption of the negotiations on the EU's accession to the ECHR in late
2020. In those years, and during the more than two years of negotiation meetings, the
judicial dialogue between the CJEU and the ECtHR continued uninterrupted. In their two
contributions Rick Lawson and Adam Lazowski explore the case law of the two courts.

Taking the Strasbourg perspective, Lawson charts the evolution of “post-2/13" juris-
prudence of the ECtHR in cases that raise issues of EU (and EEA) law. His main finding is
that, rather than “take revenge”, ECtHR continued to support the EU and its legal order -
despite some discontent from its president immediately following Opinion 2/13. Notably,
the Bosphorus doctrine is still alive and kicking. The ECtHR thus continues to trust that the
EU and its courts provide a level of human rights protection equivalent to that of the
ECHR system. By continuing to apply and refine the Bosphorus doctrine, the ECtHR has
been able to avoid a clash with the CJEU.

Taking the Luxembourg perspective, Lazowski charts the CJEU's case law involving
the Charter of Fundamental Rights since Opinion 2/13. He argues that, while the CJEU
case law has proceeded on a trajectory established well before Opinion 2/13, there are
important novelties. Among them are the extension of the fundamental tenets governing
enforcement of EU law (direct effect and primacy) to the Charter, and the surgical preci-
sion with which the CJEU has had to draw the line between the Charter’s field of applica-
tion and that of TEU art. 19(1) in the rule of law cases.

Each in their own way, the two courts thus through their case law, prepared the
ground for the accession (re-)negotiations in the decade following Opinion 2/13. At the
same time, they created a dilemma for the negotiators: Should they slavishly follow the
rather explicit instructions issued by the CJEU in Opinion 2/13? Or should they rather at-
tempt to read the tea leaves of the post-2/13 jurisprudence of both courts and perhaps
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assume that the evolution of the case law has solved some of the issues - in whole or in
part? As we shall see, these questions loomed in the background of the second round of
negotiations.

ITT. NEGOTIATING THE REVISED DRAFT ACCESSION AGREEMENT

The second round of accession agreement negotiations kicked off in 2020, following a
request by the EU to reopen the negotiations. Negotiating in the shadow of Opinion 2/13
and the years of judicial dialogue on European human rights law between the CJEU and
ECtHR, the negotiators had a difficult task ahead of them.

In her contribution, president of the ad hoc group renegotiating the DAA Tonje Meinich
gives an overview of this second round. She explains how the negotiations were organised
into “baskets”, reflecting the different objections voiced by the CJEU in Opinion 2/13, and
how the negotiators addressed those objections. At the end she also briefly summarises
some other issues that were discussed and agreed during these (re)negotiations.

The next three contributions, coming from others directly involved in the negotia-
tions, provide us with different perspectives on the negotiation process.

The EU chief negotiator, Felix Ronkes Agerbeek, opens his contribution by explaining
the peculiarities of that role, due to the complex internal dynamics between the Union
and its Member States. As he explains, negotiating on behalf of the EU means negotiating
not only with the “counterparty” but also extensive discussion and coordination within
“team EU". He also sets out the lessons the Commission drew from Opinion 2/13, and
how those lessons affected the negotiations. Finally, he briefly reviews the amendments
made to the DAA from an EU negotiator's perspective.

Negotiator on behalf of Switzerland and coordinator of the informal group of Non-
EU Member States of the Council of Europe (NEUMS), Alain Chablais, analyses the nego-
tiations from the perspective of the EU’s counterparties. His contribution first maps out
some key structural features of these rather complex negotiations, and explains how the
NEUMS organised themselves in an attempt to overcome coordination challenges similar
to those of the EU. He then assesses the process and outcome under the four “baskets”
that the negotiations were primarily structured around, before concluding with an overall
assessment of the revised DAA from a non-EU Member State perspective.

EU accession to the ECHR also impacts the Council of Europe (CoE), because its or-
gans act as treaty bodies under the ECHR. In their contribution, CoE Legal Director Jorg
Polakiewicz and CoE Legal Adviser Irene Suominen-Picht analyse these institutional aspects
of the revised DAA. While institutional considerations were relevant for all the four nego-
tiation baskets, they also discuss in depth two additional issues with direct institutional
implications for the CoE. Firstly, the participation of the EU in the Committee of Ministers,
which inter alia supervises the execution of the ECtHR's judgments, and the participation
of a delegation from the European Parliament in the Parliamentary Assembly of the CoE
when ECtHR judges are elected.
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All these contributions demonstrate that, while the negotiations were difficult, the
parties managed to work as a collective that in the end found consensus. They also reveal
that the key points of contention were whether and to what extent the DAA should con-
tain provisions regulating what appears to third parties as EU-internal problems, such as
mutual trust, the CJEU's lacking jurisdiction over the Union’s Common Foreign and Secu-
rity Policy, and ECHR protocol 16. Such externalisation of seemingly EU-internal issues
seems to be required by the CJEU’s negative Opinion 2/13, as the Commission repeatedly
emphasised during the negotiations. Still, as the NEUMS argued, the extent to which such
externalisation is necessary was debatable - especially when one considers the develop-
ments in the CJEU's case law in the decade that has passed since Opinion 2/13.

TV. APPRAISING THE REVISED DRAFT ACCESSTON AGREEMENT

The next contributions assess the revised DAA, focusing on three distinct issues that will
be highly relevant when the CJEU will opine for the third time on the compatibility of the
EU treaties with a proposed accession of the Union to the ECHR.

Jennifer Buckesfeld and Ramses A. Wessel assess the revised DAA in light of the
CJEU's evolving case law in the external relations field. The CJEU in recent years has sof-
tened its approach to autonomy, compared to the rather rigid approach taken in the neg-
ative Opinion 2/13. They demonstrate this by outlining the autonomy test used by the
CJEU in Opinion 1/17, which concerned the EU-Canada Comprehensive Economic and
Trade Agreement (CETA),% and explaining its relevance for the DAA. They conclude that,
although the negotiators seem to have drawn key lessons from Opinion 1/17, it is proba-
ble that the CJEU will subject the DAA to stricter scrutiny than the CETA.

Demi-Lee Franklin and Vassilis P. Tzevelekos identify some “gaps” and “cracks” in the
co-respondent mechanism - a central piece of the DAA’s procedural machinery. They argue
that cases falling into those “gaps” or “cracks” could offer space for the ECtHR to allocate
responsibility between the Union and its Member States, rather than holding them jointly
responsible. This would undermine the very purpose of the co-respondent mechanism, as
the ECtHR could then be forced to (provisionally) determine the distribution of compe-
tences between the Union and its Member States. They argue that such “gaps” or “cracks”
are unavoidable unless one significantly compromises the Union’s accountability for hu-
man rights violations - which in turn should lead the CJEU to accept the revised DAA.

Stian @by Johansen examines the one obstacle to accession that the negotiators were
unable to overcome in the revised DAA: the CJEU's limited jurisdiction over the Union’s Com-
mon Foreign and Security Policy. Carving out CFSP cases from the ECtHR's jurisdiction was
taken off the table already during the first round of DAA negotiations back in 2010-2013.
During the renegotiations the parties made several attempts at drafting a DAA provision

4 Opinion 1/17, Comprehensive Economic and Trade Agreement between Canada, of the one part, and the
European Union and its Member States, of the other part (CETA) ECLI:EU:C:2019:341.
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that would otherwise solve the issue. Ultimately, the EU side conceded and promised to
resolve it internally. After abandoning the idea of an interpretative declaration that would
“clarify” that the CJEU has jurisdiction over human rights violations in the CFSP area, nego-
tiators are awaiting the outcome of the KS and KD case. Their hope seems to be that the
CJEU will follow AG Capeta's lead and conclude that it indeed has jurisdiction over all fun-
damental rights cases in the CFSP area. However, Johansen argues, there are several objec-
tions to AG Capeta'’s line of reasoning, which could lead the CJEU to dismiss the case for lack
of jurisdiction - forcing the EU side to find a proper solution to the CFSP issue.

V. CONCLUSION

This Special Section concludes with a contribution by Vassilis Pergantis on the overarching
relevance of the concept of trust to the accession negotiations. He demonstrates how the
lack of trust (or even mistrust) looms in the background of Opinion 2/13 and thus the
DAA (re)negotiations. Not only does the CJEU seem to lack trust in the ECtHR, but it ap-
pears quite mistrustful of the EU Member States as well. The changes in the revised DAA
are primarily aimed at accommodating the CJEU's mistrust. On the other hand, the re-
vised DAA requires the ECtHR to show a considerable amount of trust towards the Union
and the CJEU. Arguing that this mismatch is unsatisfactory, and recognising the need to
(re)build trust post-accession, he suggests ways in which trust may be built - for example,
if the CJEU gradually articulates doctrines that give more leeway to the ECtHR in applying
the procedural mechanisms in the DAA. Ultimately, he concludes, trust will be (re-)built
only if the CJEU and the ECtHR adopt a constructive attitude by respecting due pro-
cess/rule of law guarantees or showcasing jurisprudential consistency and accommodat-
ing mutual trust, respectively.
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