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ABSTRACT: In this Article I first briefly touch on the history of EU accession to the European Convention 
on Human Rights, and the negotiations in 2010 to 2013. I then go through the main objections from 
the Court of Justice of the European Union in Opinion 2/13, and explain how these were addressed 
in the revised Draft Accession Agreement. 
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I. Introduction 

EU accession to the European Convention on Human Rights (ECHR) has been discussed 
since the 1970s, but it was first with the adoption of the Lisbon Treaty that the EU got a 
firm legal basis for accession. Art. 6(2) of the Treaty on European Union (TEU) clearly 
states that the EU shall accede to the ECHR, while Protocol no. 8 sets out further require-
ments for accession. On the Council of Europe side, Protocol no. 14, which was adopted 
in 2002 and entered into force in 2010, amended art. 59 of the ECHR in order for the EU 
to be able to accede. 

On a request from the EU, the negotiations on the modalities for EU accession started 
in 2010. The negotiations first took place in an expert group with seven members from 
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states not members of the EU, seven members from EU Member States, and the Com-
mission. The negotiations later took place in a full negotiating group (47+1) where the 
Commission and all members of the Council of Europe participated. The negotiators 
agreed on a draft set of accession instruments in April 2013:1 

- Draft Accession Agreement. 
- Draft Declaration from the EU on the use of the co-respondent mechanism and 

prior involvement. 
- Draft MoU between the EU and a non-EU Member State concerning intervention by 

the EU according to ECHR art. 36. 
- Draft Rule to be added to the Rules of the Committee of Ministers for the supervi-

sion of the execution of judgments when the EU is a party. 
- Draft Explanatory Report. 

The EU Commission submitted the draft accession instruments to the Court of Justice of 
the European Union (CJEU) for an opinion on the compatibility of the accession instru-
ments with the EU treaties in July 2013. The CJEU issued its opinion in December 2014, 
and concluded that the draft negotiation instruments were not compatible with TEU art. 
6(2) and Protocol no. 8.2 

On request from the EU the negotiations were reopened in mid-2020, and were con-
cluded in March 2023. 

In this paper, I will go through the main objections from the CJEU as formulated in 
Opinion 2/13 and explain how these objections have led to amendments in the new draft 
agreement. I will not further analyse Opinion 2/13, nor will I try to predict the outcome of 
a new opinion from the CJEU on the 2023 Draft Accession Agreement.3 I would, however, 
like to say that the full negotiating group has been positive to EU accession to the ECHR, 
and have actively and constructively participated in the negotiations in order for such 
accession to take place. 

II. Basic principles in the negotiations  

Since the EU is not a state but a supranational organisation with its own legal order ac-
ceding to the Convention alongside its Member States, it was early understood and 
agreed that it was necessary to elaborate some EU-specific rules. This specifically relates 
to procedural rules, where it was deemed necessary to have rules ensuring that the EU 
and/or its Member States would become parties to all cases where the participation in 
the case was necessary for a proper execution of the judgment or friendly settlement. 

In both the first and second round of negotiations, the parties agreed to a number of 
principles underlying the negotiations. The agreement should aim to: 

 
1 47+1 Ad hoc group, “Report to the CDDH”, 47+1(2013)008rev2 (2013 DAA), 10 June 2013.  
2 Opinion 2/13 Accession of the European Union to the ECHR ECLI:EU:C:2014:2454. 
3 46+1 Ad-hoc group, “Report to the CDDH”, (2023)35FINAL, 30 March 2023. 
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- Preserve the equal rights of all individuals, the rights of applicants in the Convention 
procedures and the equality of all High Contracting Parties. 

- Leave unaffected the existing rights and obligations of the EU Member States, i.e., 
the substantive rights should not be under discussion. 

- As far as possible, preserve and apply to the EU the current control mechanisms of 
the Convention in the same way as to other High Contracting Parties to the Convention, 
making only those adaptations necessary. 

- Respect the distribution of competences between the EU Member States and the 
EU institutions. 

- Allow the European Court of Human Rights (ECtHR) to remain the master of its pro-
ceedings.4 

These principles were repeated and strengthened in a declaration by the non-EU 
Member States at the beginning of the second round of negotiations.5 

III. Negotiating the issues deriving from Opinion 2/13 

When negotiating the second round, the negotiators divided the CJEU objections into four 
“baskets”: 

i) EU-specific mechanisms of the procedure before the ECtHR 
ii) Operation of inter-party applications (art. 33 of the Convention) and of references 

for an advisory opinion (Protocol no. 16) 
iii) The principle of mutual trust between Member States 
iv) CJEU competence for EU acts in the field of Common Foreign and Security Policy 

(CFSP) 

iii.1. EU-specific mechanisms of the Procedure before the ECtHR 

The main principle for participating in the proceedings, and being liable for any violation 
of the ECHR, is that the party that has acted or failed to act is responsible for its acts or 
omissions before the ECtHR. The Draft Accession Agreement does not change this. For 
an EU Member State, this applies whether or not that state has applied EU law or not. 
Likewise, any act or omission by the EU’s institutions or agencies is the responsibility of 
the EU. Still, in order to provide for the EU-specific situation where the EU is becoming a 

 
4 Report to the CDDH cit. appendix 5 para. 7. The last principle is not mentioned there, but was re-

peatedly used during the negotiation. 
5 The statement is annexed to the meeting report of the 6th meeting, 47+1(2020)R6, 22 October 2020. 

Common Statement of the Informal Group of Non-European Union Member States (NEUMS): Albania, An-
dorra, Armenia, Azerbaijan, Bosnia and Herzegovina, Georgia, Iceland, Liechtenstein, Moldova, Monaco, 
Montenegro, North Macedonia, Norway, Russian Federation, San Marino, Serbia, Switzerland, Turkey, 
Ukraine and United Kingdom, Report from the 6th meeting, appendix III  rm.coe.int. 
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party to the ECHR alongside its Member States, while respecting the distribution of pow-
ers between the EU and its Member States, both the 2013 and the 2023 drafts contain 
provisions on a so-called co-respondent mechanism. 

According to art. 3(2) and (3) of the Draft Accession Agreement, if an EU Member State 
has acted or omitted to act and the alleged violation could have been avoided only by 
disregarding EU law, the EU may (or shall) become a co-respondent to the case and, unlike 
a third-party intervener, thereby become a party to the case and be bound the judgment 
of the ECtHR. Conversely, if the EU has acted and was obliged to do so under the TEU or 
the Treaty on the Functioning of the European Union (TFEU), the EU Member States may 
(or shall) become co-respondents to the case, since their participation is needed in order 
to amend the treaties. 

If the EU is a respondent, the case will have to be adjudicated by the CJEU in order 
for the applicant to have exhausted domestic remedies.6 If the EU is a co-respondent, the 
domestic remedies will have to be exhausted in the respondent Member State. In this 
national procedure the courts of last instance of the Member State concerned are obliged 
to send a request for a preliminary ruling to the CJEU if the case raises a question of the 
interpretation of the treaties or the validity and interpretation of acts of the institutions, 
bodies, agencies of the EU.7 If the national court has failed to do so, it was agreed that 
this should not be detrimental to the applicant, and a preliminary ruling by the CJEU 
should therefore not be seen as a national remedy that the applicant must exhaust. Nev-
ertheless, it was deemed desirable that the CJEU should be able to assess the compati-
bility between the applicable EU law and the Convention before the ECtHR made its as-
sessment. Art. 3(7) of the Draft Accession Agreement therefore allows for the CJEU to 
assess the case, if it has not previously done so, before the ECtHR issues its judgment 
(prior involvement). The ECtHR is not in any way bound by the assessment of the CJEU in 
the same way that it is not bound by the findings of the courts of a state party. 

The reasoning behind the co-respondent and prior involvement mechanisms is to 
ensure that the parties who are able to remedy the breach are bound by the judgment. 
If the ECtHR finds a violation against a Member State, and it could not have acted other-
wise according to EU law, it will be necessary to amend EU law in order to prevent further 
violations. This a Member State cannot do by itself. Ensuring that the EU is also respon-
sible and bound by the judgment therefore ensures that the judgment can be properly 
executed. By allowing the CJEU to assess the question in a prior involvement procedure, 
the subsidiarity principle is ensured. Also, for the ECtHR it was seen beneficial that the 
CJEU had the possibility to make this assessment before the ECtHR made its assessment. 

In Opinion 2/13 the CJEU did not object to the co-respondent mechanism as such. 
However, it did have three objections concerning the functioning of the mechanism. The 
first objection concerned the triggering of the co-respondent mechanism, i.e., who shall 

 
6 Art. 35(1) ECHR. 
7 Art. 267 TFEU. 
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decide whether the criteria for becoming a co-respondent are fulfilled or not. The 2013 
Draft Accession Agreement art. 3(5) provided that it was the ECtHR that made the final 
decision on whether or not the criteria for the EU to become a co-respondent were met. 
The decision was to be taken after receiving an assessment by the EU of whether the 
criteria for becoming a co-respondent were met, but it was up to the ECtHR to decide 
whether the reasons given were plausible or not. 

In Opinion 2/13 the CJEU held that in reviewing whether the reasons given by the EU 
were plausible or not, the ECtHR would be required to assess EU law governing the divi-
sion of powers between EU and its Member States as well as the attribution of their acts 
or omissions. The CJEU found that “such a review would be liable to interfere with the 
division of powers between the EU and its Member States”.8 

In the 2023 Draft Accession Agreement, cf. art. 3(5), it will still be the ECtHR that takes 
the formal decision to admit the EU (or its Member State(s)) as a co-respondent, in ac-
cordance with the principle that the ECtHR shall remain the master of its proceedings. It 
is, however, clarified that the ECtHR shall admit the EU (or its Member State(s)) as a co-
respondent if the EU in a reasoned assessment of the question concludes that the criteria 
for becoming a co-respondent are met. If the EU concludes that the criteria are not met, 
the ECtHR cannot admit the EU (or its Member State(s)) as a co-respondent. 

The 2023 Draft Accession Agreement also has a new provision on the termination of 
the co-respondent mechanism. This was not particularly addressed by the CJEU, but was 
seen as necessary to mirror the provision on the triggering of the co-respondent mecha-
nism. Art. 3(6) therefore states that the co-respondent mechanism shall be terminated if 
a reasoned assessment by the EU sets out that the criteria for becoming a co-respondent 
no longer are met. 

The second of the CJEU’s objections against art. 3 and the co-respondent mechanism 
concerned the responsibility of the respondent and the co-respondent for remedying the 
situation if the ECtHR found a breach of the Convention. Art. 3(7) of the 2013 Draft Acces-
sion Agreement provided that the EU and the Member States parties to the case as a rule 
were jointly responsible for the violation. The ECtHR could, however, decide otherwise on 
the basis of the reasons given by the respondent and co-respondent and after having 
heard the views of the applicant. 

The CJEU pointed out that this paragraph did not exclude the possibility of a Member 
State being responsible for a violation of a provision of the ECHR to which it had made a 
reservation, thereby not fulfilling the provision in Protocol no. 8 stating that nothing in the 
accession agreement shall affect the situation of Member States in relation to the ECHR.9 

It is clear that an application concerning a possible breach of a provision to which a 
party has made a valid reservation will be declared inadmissible ratione materiae with 
regard to that party, to the extent that the issue falls within the scope of the reservation. 

 
8 Opinion 2/13 cit. paras 224–225. 
9 Ibid. paras 227–228. 
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Since the co-respondent mechanism is a new mechanism, the negotiators agreed to clar-
ify that this principle also applies in a co-respondent case, in art. 2(3). 

The CJEU further concluded that the apportionment of responsibility must be solved 
solely in accordance with the rules of EU law, and be subject to review by the CJEU. Allow-
ing the ECtHR to decide on the apportionment of responsibility between the EU and its 
Member States, would give the ECtHR competence to settle a question that falls exclu-
sively within the competence of the CJEU.10 

In the 2023 draft the negotiators therefore agreed that the ECtHR in its judgment 
always shall hold the respondent and co-respondent jointly responsible for a violation, 
cf. art. 3(8). The apportionment of responsibility will be decided by the EU and its Member 
State(s), under the supervision of the CJEU. Since both the EU and its Member States will 
remain jointly responsible towards the applicant, the applicant can, however, be re-
warded any monetary claim by both the Member State(s) and the EU. 

iii.2. inter-state applications and advisory opinions  

a) Inter-state applications – ECHR art. 33 
According to art. 344 TFEU, states cannot submit a dispute concerning a question of EU 
law to an EU-external method of international dispute settlement. In other words, the 
CJEU has exclusive jurisdiction. 

Art. 33 ECHR, which governs inter-state applications, does not have any special rules 
on possible inter-state applications between EU Member States. Neither did the 2013 
Draft Accession Agreement have any special rules on inter-state applications between EU 
Member States or between the EU and a Member State. 

The CJEU stated in its opinion that “the fact that the EU Member States or the EU are 
able to submit an application to the ECHR is liable to undermine the objective of art. 344 
TFEU and, moreover, goes against the very nature of EU law”.11 

The negotiators spent a long time finding an acceptable solution to this part of Opin-
ion 2/13. 

For a number of reasons, it was not seen as viable to amend art. 33 by excluding the 
ECtHR’s jurisdiction in these cases. Neither was it seen as viable to create a new ground 
for inadmissibility in art. 35, nor an additional ground for the ECtHR to strike out a case 
in art. 37. Many delegations also expressed that this was a question that should be solved 
internally between the EU and its Member States. 

The negotiators finally agreed to insert two paragraphs in art. 4 of the Draft Accession 
Agreement obliging the EU Member States not to avail themselves of art. 33 in the Con-
vention, insofar as the dispute concerns the application or interpretation of EU law. Fur-
thermore, the ECtHR shall provide the EU with sufficient time to assess, as a matter of 

 
10 Ibid. paras 229–235. 
11 Ibid. para. 212. 
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priority, whether a case between two Member States does concern a matter of interpre-
tation or application of EU law, if the EU so requests. 

b) Advisory opinions – Protocol no. 16 
Protocol no. 16 was adopted in October 2013 and entered into force on 1 August 2018. 
At the time of writing, 22 states have ratified the Protocol, among them 11 EU Member 
States.12 The Protocol provides for a possibility for the highest courts or tribunals of a 
contracting party to request that the ECtHR give an advisory opinion on questions of prin-
ciple relating to the interpretation or application of the rights and freedoms defined in 
the Convention or the protocols thereto. 

According to art. 267 TFEU, the courts of the EU Member States shall submit any 
questions relating to the interpretation of the EU treaties or validity or interpretation of 
secondary law to the CJEU for a preliminary ruling. In Opinion 2/13 the CJEU stated that, 
since the ECHR would become an integral part of EU law after accession, the mechanism 
established by Protocol no. 16 could affect the autonomy and effectiveness of the pre-
liminary ruling procedure provided for in art. 267 TFEU. Furthermore, the CJEU did not 
rule out that an advisory opinion made pursuant to Protocol no. 16 could trigger the prior 
involvement procedure, creating a risk that the preliminary ruling procedure in TFEU art. 
267 could be circumvented. By failing to have any provision on the relationship between 
Protocol no. 16 and art. 267 TFEU, the CJEU found that the draft agreement was liable 
adversely to affect the specific characteristics of EU law.13 

After long discussions, the negotiating group agreed to insert a new art. 5 in the Draft 
Accession Agreement providing that when the highest courts or tribunals of an EU Member 
State encounters a question that falls within the field of EU law, it shall not be considered as 
a highest court or tribunal of a High Contracting Party for the purposes of Protocol no. 16. 

iii.3. mutual trust and mutual recognition  

The principle of mutual trust and mutual recognition is a basic principle in the EU, espe-
cially in the field of justice and home affairs. According to the case law of the CJEU, the 
principle means that when cooperating with each other on the basis of implemented EU 
law, the EU Member States are required to consider, save in exceptional circumstances, 
that fundamental rights have been observed by the other EU Member States. The ECtHR 
is mindful of the importance of the mutual-recognition mechanisms for the construction 
of the area of freedom, security and justice and the mutual trust they require, and con-
sider these mechanisms – if not applied automatically and mechanically in the event of 
certain substantiated human rights concerns – to be wholly legitimate in principle from 

 
12 The following EU Member States have ratified Protocol no. 16: Belgium, Estonia, Finland, France, 

Greece, Lithuania, Luxembourg, Netherlands, Romania, Slovak Republic and Slovenia. 
13 Opinion 2/13 cit. paras 197–199. 
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the standpoint of the Convention.14 Both the CJEU and the ECtHR have adjudicated a 
number of cases concerning the boundaries of this principle.15 Although the methodol-
ogy used differs, there has been an increasing convergence in the case law between the 
two courts. 

The 2013 Draft Accession Agreement did not have any provisions concerning the ap-
plication of the principle of mutual trust and mutual recognition. In Opinion 2/13 the CJEU 
states that insofar the ECHR would “require a Member State to check whether another 
Member State has observed fundamental rights, even though EU law imposes an obliga-
tion of mutual trust between them, accession is liable to upset the underlying balance of 
the EU and undermine the autonomy of EU law”.16 

Negotiating how this principle should be reflected in the draft accession instruments 
was not easy, and many proposals were discussed. Although delegations acknowledged 
the principle itself, there was at the outset disagreement both on the placement of a ref-
erence to the principle and on the actual wording. For example, the negotiating group 
discussed whether an operative article in the draft agreement was necessary or whether 
this should be better placed in the explanatory report or in a declaration from the EU and 
its Member States.17 

The result of the negotiations is found in art. 6 of the 2023 Draft Accession Agree-
ment. The article states that accession of the European Union shall not affect the appli-
cation of the principle of mutual trust within the European Union and that, in this context, 
the protection of human rights shall be observed. 

iii.4. CJEU competence over EU Acts in the field of CFSP 

The CJEU has limited jurisdiction in CFSP matters. Art. 24(1) TEU states that the CJEU shall 
not have jurisdiction with respect to the CFSP provisions except for monitoring compli-
ance with art. 40 TEU and to review the legality of decisions provided for in art. 275 TFEU 
(restrictive measures). 

Already when negotiating the 2013 draft, there was awareness of the question of 
what impact the limited jurisdiction of the CJEU in CFSP matters should or could have on 
EU accession. Since there was no appetite either from the EU and its Member States or 
from the non-EU Member States to have any special rules for these matters, let alone 
have a “carve out” of CFSP matters from the jurisdiction of the ECtHR, there were no spe-
cial rules concerning CFSP matters in the 2013 Draft Accession Agreement. The regular 

 
14 See particularly ECtHR Avotiņš v Latvia App n. 17502 [23 May 2016] paras 113–166. 
15 For an overview and analysis of this case law, see A Łazowski, ‘Ten Years On: The Charter of Funda-

mental Rights in the Jurisprudence of the Court of Justice of the European Union Since Opinion 2/13’ (2024) 
European Papers 673 www.europeanpapers.eu; R Lawson, ‘Atlas Shrugged: An Analysis of the ECtHR Case 
Law Involving Issues of EU Law since Opinion 2/13’ (2024) European Papers 647 www.europeanpapers.eu. 

16 Opinion 2/13 cit. para. 194. 
17 47+1 Ad-hoc group, ‘Meeting Report of the 9th Meeting, 47+1(2021)R9’ (25 March 2021). 

https://www.europeanpapers.eu/en/e-journal/ten-years-on-the-charter-fundamental-rights-jurisprudence-court-justice-european-union-since-opinion-2-13
https://www.europeanpapers.eu/en/e-journal/atlas-shrugged-analysis-ecthr-case-law-involving-issues-eu-law-since-opinion-2-13
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rules in the ECHR and in the Draft Accession Agreement would therefore also apply to 
CFSP matters. 

In Opinion 2/13 the CJEU merely states that it has not yet had the opportunity to de-
fine its limitations in CFSP matters. However, the CJEU states that certain acts adopted in 
the context of CFSP will fall outside the jurisdiction of the CJEU. Furthermore, EU acces-
sion to the ECHR will give the ECtHR jurisdiction over acts, actions or omissions of the EU 
that might fall outside the jurisdiction of the CJEU. Referring to earlier case law, the CJEU 
states that judicial review of acts or omissions of the EU cannot be referred exclusively to 
an international court outside the institutional and judicial framework of the EU, and that 
the Draft Accession Agreement therefore fails to have regard to the specific characteris-
tics of EU law.18 

The EU proposed a system with a so-called re-attribution clause which would enable 
the EU to allocate responsibility for an EU CFSP act to one or more Member State(s) if 
such an act would be excluded from the jurisdiction of the CJEU.19 The proposal was met 
with criticism, especially for being complex, unclear and detrimental to the applicant. Fi-
nally, the EU concluded that this question could not be solved in the accession agree-
ment, but would have to find its solution within the EU. The 2023 Draft Accession Agree-
ment does therefore not have any provisions concerning CFSP. 

At the time of writing, a case is pending before the CJEU where the judgment hopefully 
will clarify the limits of the jurisdiction of the CJEU in cases where there has been an alleged 
breach of the EU Charter on fundamental rights and the ECHR by an EU institution.20 

IV. Other issues 

In addition to the questions raised by Opinion 2/13, the negotiating group discussed some 
other matters relating to EU accession. Firstly, the ratio of the EU’s financial contribution was 
updated to reflect the situation in 2023, cf. art. 8 in the 2023 Draft Accession Agreement. 

Secondly, the voting rules in the Committee of Ministers on supervision of the exe-
cution of judgments and friendly settlements in cases to which the European Union is a 
Party were amended. Already in 2013 the negotiating group saw the need for special 
voting rules in these cases, given the fact that the EU and its Member States are obliged 
to coordinate their positions, and their votes, when the Committee of Ministers super-
vises the execution of cases to which the EU is a party, either as the respondent or as a 
co-respondent. However, the negotiating group did not find these rules fully satisfactory 
in 2023, since there still could be some situations where the EU and its Member States, 
with the support of only a small number of non-EU Member States, would have the nec-
essary number of votes to determine whether a decision concerning the execution of a 

 
18 Opinion 2/13 cit. paras 249–257. 
19 See 47+1 Ad-hoc group, ‘Meeting Report of the 9th Meeting, 47+1(2021)R9’ cit. paras 11-16. 
20 Joined cases C-29/22 and C-44/22 P KS and KD v Council & Others ECLI:EU:C:2023:901.  
 



694 Tonje Meinich 

 

 

judgment to which the EU was a party was to be adopted or not. The new voting rules are 
proposed to be included in a new Rule 18 in the rules of the Committee of Ministers for 
the supervision of the execution of judgments and of the terms of friendly settlements.21 
They may seem complicated, but they will ensure that exercise of the combined votes of 
the EU and its Member States will not prejudice the effective exercise of the supervisory 
function of the Committee of Ministers in cases to which the EU is a party. 

 
21 Adopted by the Committee of Ministers at the 964th meeting of the Ministers’ Deputies on 10 May 

2006 and amended on 18 January 2017 at the 1275th meeting of the Ministers’ Deputies, and on 6 July 2022 
at the 1439th meeting of the Ministers’ Deputies.  
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