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focuses on the co-respondent mechanism provided for in the 2023 draft accession instruments. The
application of the co-respondent mechanism shall result in the EU and its Member State(s) being
held jointly responsible for ECHR violations owing to EU law, a key aim of the mechanism being to
prevent the European Court of Human Rights (ECtHR) from allocating responsibility between the EU
and its Member States. This Article briefly explores whether the co-respondent mechanism is solid
enough to achieve its goals. The Article identifies three types of possible “loopholes” in the co-re-
spondent mechanism and examines whether they could prompt the ECtHR to consider alternative
avenues for holding the involved actors responsible or even refrain from exercising (full) scrutiny
either through the so-called Bosphorus doctrine of equivalent protection or by devising a new test
for this purpose. Thus, the Article also delves into the future application of the Bosphorus doctrine
post-accession. The three types of possible “loopholes” in the co-respondent mechanism pertain to:
a) the confines of and the criteria for the applicability of the co-respondent mechanism, and how
widely this mechanism will be applied; b) how the involved actors will apply the co-respondent mech-
anism; and c) reservations to the ECHR.

KEywoRDS: EU accession to the ECHR - co-respondent mechanism - Bosphorus doctrine - equivalent
protection - joint responsibility - autonomy of EU law.

I. TINTRODUCTION

Following the Court of Justice of the European Union's (CJEU) delivery of Opinion 2/13,"
which concluded that the 2013 draft agreement? on the European Union’s (EU) accession
to the European Convention on Human Rights (ECHR or Convention) is incompatible with
EU law, negotiations on the same topic resumed in 2019.3 These (re)negotiations led to

T Opinion 2/13 Accession of the European Union to the ECHR ECLI:EU:C:2014:2454. For an analysis of
Opinion 2/13, see, amongst others, S Peers, ‘The EU's Accession to the ECHR: The Dream Becomes a Night-
mare’ (2015) German Law Journal 213; A Lazowski and RA Wessel, ‘When Caveats Turn into Locks: Opinion
2/13 on Accession of the European Union to the ECHR’' (2015) German Law Journal 179; E Spaventa, ‘A Very
Fearful Court? The Protection of Fundamental Rights in the European Union After Opinion 2/13' (2015)
Maastricht Journal of European and Comparative Law 35; D Halberstam, “It's Autonomy, Stupid!” A Modest
Defence of Opinion 2/13 on EU Accession to the ECHR, and the Way Forward’ (2015) German Law Journal
105; B de Witte and 5 Imamovi¢, ‘Opinion 2/13 on Accession to the ECHR: Defending the EU Legal Order
Against a Foreign Human Rights Court’ (2015) ELR 683; J Polakiewicz, ‘Accession to the European Convention
on Human Rights (ECHR) - An Insider’s View Addressing One by One the CJEU’s Objections in Opinion 2/13’
(2016) HRLJ 10; S Peers, The CJEU and the EU's Accession to the ECHR: A Clear and Present Danger to Hu-
man Rights Protection’ (18 December 2014) EU Law Analysis eulawanalysis.blogspot.com; T Lock, ‘Oops! We
Did it Again - The CJEU’s Opinion on EU Accession to the ECHR' (18 December 2014) Verfassungsblog ver-
fassungsblog.de; S Douglas-Scott, ‘Opinion 2/13 on EU Accession to the ECHR: A Christmas Bombshell From
the European Court of Justice’ (24 December 2014) Verfassungsblog verfassungsblog.de.

247+1 ad hoc group, Meeting report of the 5™ Negotiation Meeting Between the CDDH ad hoc Nego-
tiation Group and the European Commission on the Accession of the European Union to the European
Convention on Human Rights of 5 April 2013, 47+1(2013)008rev2. See also P Gragl, ‘Giant Leap for European
Human Rights? The Final Agreement on the European Union's Accession to the European Convention on
Human Rights’ (2013) CMLRev 13.

3The accession of the EU to the ECHR has been a long-running saga, which has generated considerable
scholarship. See, footnote 1. See also, amongst others, P Gragl, The Accession of the European Union to the


http://eulawanalysis.blogspot.com/2014/12/the-cjeu-and-eus-accession-to-echr.html
https://verfassungsblog.de/oops-das-gutachten-des-eugh-zum-emrk-beitritt-der-eu-2/
https://verfassungsblog.de/oops-das-gutachten-des-eugh-zum-emrk-beitritt-der-eu-2/
https://verfassungsblog.de/opinion-213-eu-accession-echr-christmas-bombshell-european-court-justice-2/
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the 2023 final consolidated version of the draft accession instruments.* In this Article we
focus on the co-respondent mechanism provided for in these instruments.® The applica-
tion of this mechanism shall result in the EU and its Member State(s) being held jointly
responsible for Convention violations owing to EU law,® a key aim of the mechanism be-
ing to prevent the European Court of Human Rights (ECtHR or Court) from allocating re-
sponsibility between the EU and its Member States, and thereby also avoid interferences
with the EU’s autonomy and “domestic” division of competences while allowing the ECtHR
to rule on compliance with the Convention.”

The main question we explore in this Article is whether the co-respondent mechanism
is solid enough to achieve its goals. To the best of our knowledge, we are the first to
explore this question. We consider the answer to this question to be of fundamental im-
portance: first, because it impacts accountability for human rights violations related to
EU law and, second, because it may be decisive for the involved actors (e.g., the CJEU) to
determine whether the terms of the accession instruments are compatible with EU
and/or ECHR law, and meet their expectations and standards so that they can favour (or
even authorise) the conclusion of the accession agreement. Our analysis identifies three
different types of possible “loopholes” in the co-respondent mechanism and explores
whether they could open the way for the ECtHR to consider alternative avenues for hold-
ing the involved actors (i.e., the EU and its Member States) accountable or even to refrain
from exercising (full) scrutiny.

Abstaining from exercising scrutiny can conditionally be achieved through the so-
called Bosphorus doctrine of equivalent protection, a test developed by the ECtHR to de-
termine if/when it will review the conduct of EU Member States implementing EU law.8 In

European Convention on Human Rights (Hart 2013); F Korenica, The EU Accession to the ECHR: Between Luxem-
bourg’s Search for Autonomy and Strasbourg’s Credibility on Human Rights Protection (Springer 2015); C Eckes,
‘EU Accession to the ECHR: Between Autonomy and Adaption’ (2013) ModLRev 254; LFM Besselink, ‘Acced-
ing to the ECHR Notwithstanding the Court of Justice Opinion 2/13' (23 December 2014) Verfassungsblog
verfassungsblog.de; V Kosta, N Skoutaris, and VP Tzevelekos (eds), The EU Accession to the ECHR (Hart 2014).

446+1 ad hoc group, Final consolidated version of the draft accession instruments of 17 March 2023,
46+1(2023)36, which, inter alia, contains the text of the revised Draft Accession Agreement (2023 DAA) and,
in appendix 5, the Draft Explanatory Report.

5See 2023 DAA, art. 3. For an examination of the co-respondent mechanism provided for in the 2013
draft accession agreement (Final Report 47+1(2013)008rev2 cit.), see T Lock, ‘Walking on a Tightrope: The
Draft ECHR Accession Agreement and the Autonomy of the EU Legal Order’ (2011) CMLRev 1025, 1038 ff.
See also F Korenica and D Doli, The CJEU Likes to Blame Loudly and Applaud Quietly: The Co-Respondent
Mechanism in the Light of Opinion 2/13' (2017) Maastricht Journal of European and Comparative Law 86.

6 See 2023 DAA art. 3 para. 8.

7 For a definition and discussion of the term “autonomy” as employed by the CJEU in Opinion 2/13, see,
amongst others, P Eeckhout, ‘Opinion 2/13 on EU Accession to the ECHR and Judicial Dialogue: Autonomy
or Autarky’ (2015) FordhamintL) 955; D Halberstam, “It's Autonomy, Stupid!” A Modest Defence of Opinion
2/13 on EU Accession to the ECHR, and the Way Forward’ cit.

8 The function of the Bosphorus doctrine is outlined in Section II, below.


https://verfassungsblog.de/acceding-echr-notwithstanding-court-justice-opinion-213-2/
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such cases, judicial review also entails indirect scrutiny of EU law. Alternatively, the Court
could replace or amend its Bosphorus test by devising a new set of criteria that condition-
ally enable it to self-restrain its powers and abstain from (indirectly) reviewing EU law.

If, after the EU's accession to the ECHR, the ECtHR decides to exercise scrutiny in a
case involving EU law where the co-respondent mechanism does not apply, a number of
options are available. Depending, of course, on the specifics of each case and on who the
respondents are (e.g., if both the EU and its Member State(s) are respondents), the Court
may, for instance, establish the shared responsibility of the EU and its Member States,?
or even, if the EU Member States are the sole respondents, indirectly review EU law by
scrutinising the conduct of the Member States in implementation of EU law.

Among the alternative avenues that may be available to the Court after the EU’s acces-
sion to the ECHR if the co-respondent mechanism cannot be applied (possibly due to one
of the “loopholes” identified in this article), this Article primarily focuses on the Bosphorus
doctrine. We concentrate on the Bosphorus doctrine because it is the “standard” test that
the Court has used in cases involving EU law. Moreover, as mentioned earlier and as we
further explain in the main part of this Article, the Bosphorus test can either lead to judicial
self-restraint, resulting in no scrutiny by the ECtHR - which we find problematic for human
rights protection, accountability, and access to justice - or result in an indirect review of EU
law and an implied allocation of responsibility,® thus interfering with the autonomy of the
EU order. This is exactly what the co-respondent mechanism aims to prevent through the
joint responsibility of the EU and its members. Thus, a secondary question that we explore

9 Shared responsibility may exist when two or more actors contribute to a common harm/injury.
Among other scenarios of shared responsibility, the ECtHR may establish the derived responsibility of one
of these actors in connection with the (at least prima facie wrongful) conduct of the other. In doing so, the
ECtHR will be expected to apply the relevant provisions of the UN, International Law Commission of the
United Nations, Draft Articles on the Responsibility of International Organisations of 2011, UN Doc A66/10,
arts 14-17 and arts 58-62, notably arts 17(1) and 61 legal.un.org. Should an internationally wrongful act of
the actor from whom responsibility is derived be established, the relevant actors (i.e., the EU and its Mem-
ber State(s)) will share responsibility. Moreover, provided an application is directed against the EU and its
Member State(s) and the co-respondent mechanism is not applicable, shared responsibility could also be
achieved through dual attribution of the same conduct to both of these actors. However, this is something
that the ECtHR has refrained from doing in the past. See ECtHR Behrami and Behrami v France and Saramati
v France, Germany and Norway App n. 71412/01 and 78166/01 [2 May 2007]. For a discussion of dual attrib-
ution and the variants of responsibility under general international law, see S@ Johansen, ‘Dual Attribution
of Conduct to Both an International Organisation and a Member State’ (2019) Oslo Law Review 178; T Dan-
nenbaum, ‘Dual Attribution in the Context of Military Operations’ (2015) International Organizations Law
Review 401, 405 ff; C Ryngaert, ‘The Responsibility of Member States of International Organizations' (2015)
International Organizations Law Review 502, 507 ff. See also A Nollkaemper, ] d’Aspremont, C Ahlborn and
others, ‘Guiding Principles on Shared Responsibility in International Law’ (2020) EJIL 15.

10 By determining that a State’s implementation of EU law breaches the ECHR, the ECtHR may indirectly
assess the compatibility of the relevant EU law with ECHR standards. In doing so, the Court can indirectly
allocate responsibility between the EU (e.g., because its law is incompatible with the ECHR) and the State
(because its conduct in implementing EU law is incompatible with the ECHR).


https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_11_2011.pdf
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in this Article is when the Court may, and if the Court should, continue to apply the Bospho-
rus doctrine once the EU has become a party to the ECHR."

The Article proceeds as follows. Section Il briefly examines the origins and function(s)
of the Bosphorus doctrine. Section Ill turns to the co-respondent mechanism, critically
outlining the mechanism’s modus operandi and key goal, namely the joint responsibility
of the EU and its Member State(s) in cases wherein violations of the Convention stem
from EU law. This also means that, following the accession of the EU to the ECHR, prima
facie, no space shall remain for the continued application of the Bosphorus doctrine. Sec-
tion IV assesses the co-respondent mechanism'’s confines and function, seeking to iden-
tify and briefly evaluate certain possible “cracks” or “gaps” (i.e., “loopholes”) in this mech-
anism and whether these may and should prompt the Court to continue employing its
Bosphorus doctrine after the EU has acceded to the ECHR. Section V concludes.

IT. THE EQUIVALENT PROTECTION DOCTRINE

Although the seeds of the ECtHR's equivalent protection doctrine had been sown in earlier
case law,"? the doctrine reached maturity in the Bosphorus judgment.’® In that case, the
applicant complained in relation to the impoundment of an aircraft by the Irish authorities
in implementation of EU law. Having acknowledged that the impoundment was “not the
result of an exercise of discretion by Irish authorities [...] but rather amounted to compli-
ance by the Irish State with its legal obligations flowing from Community law and, in partic-
ular, Article 8 of Regulation (EEC) no. 990/93",'# the ECtHR proceeded to assess whether the
Irish authorities had struck “a fair balance [...] between the demands of the general interest

" The question of the future of the Bosphorus doctrine has been the subject of existing literature. Yet,
this mostly concerns the 2013 Draft Accession Agreement that the CJEU found in Opinion 2/13 to be incom-
patible with EU law. See, for instance, T Lock, ‘The ECJ and the ECtHR: The Future Relationship Between the
Two European Courts’ (2009) LPICT 375; P Gragl, ‘Strasbourg's External Review After the EU’s Accession to
the European Convention on Human Rights: A Subordination of the Luxembourg Court? (2012) Tilburg Law
Review 32; P de Hert and F Korenica, ‘The Doctrine of Equivalent Protection: Its Life and Legitimacy Before
and After the European Union's Accession to the European Convention on Human Rights’ (2012) German
Law Journal 874; O De Schutter, ‘Bosphorus Post-Accession: Redefining the Relationship Between the Eu-
ropean our of Human Rights and the Parties to the Convention’ in V Kosta, N Skoutaris and VP Tzevelekos
(eds), The EU Accession to the ECHR (Hart 2014) 177; D Engel, ‘The Future of the Bosphorus-Presumption
After the EU's Accession to the European Convention on Human Rights'in S Lorenzmeier and V Sancin (eds),
Contemporary Issues of Human Rights Protection in International and National Settings (Bloomsbury 2018) 133,
140. For a more recent discussion, see S Imamovi¢, ‘Post-EU Accession to the ECHR: The Argument for Why
the ECtHR Should Abandon the Bosphorus Doctrine’ (2024) Utrecht Journal of International and European
Law 17.

2 For instance, European Commission of Human Rights (EComHR) X v Federal Republic of Germany App
n. 235/56 [10 June 1985]; ECOmHR M & Co v Federal Republic of Germany App n. 13258/87 [9 January 1990].

3 ECtHR Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v Ireland App n. 45036/98 [30 June 2005]
(Bosphorus).

4 Bosphorus cit. para. 148.
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[...] and the interest of the individual company concerned”.' In doing so, the Court noted
the need to establish “the extent to which a State’s action can be justified by compliance
with its obligations flowing from its membership of an international organisation to which
it has transferred part of its sovereignty”.® It was the ECtHR's consideration of this question
that led to its formulation of the equivalent protection doctrine.

In accordance with the equivalent protection doctrine, a rebuttable presumption of
compliance with the Convention will arise when a State “does no more than implement
legal obligations flowing from its membership of"'” an international organisation, pro-
vided the international organisation affords (at least) equivalent protection to fundamen-
tal rights as offered by the ECHR. When alleged violations of the Convention owe to States'
compliance with obligations stemming from an international organisation of which they
are a member, the ECtHR will therefore presume that the conduct at issue does not con-
stitute a violation of the Convention (thereby abstaining from exercising scrutiny) if - and
only if - the respondent State(s) exercised no discretion as to its/their means of compli-
ance with the obligation(s) stemming from the international organisation (that is, the EU)
and the international organisation at issue offers equivalent protection of fundamental
rights as provided under the Convention.® By “equivalent protection”, it is meant that the
international organisation offers “comparable”’® protection as afforded under the Con-
vention, with respect to “both substantive guarantees offered and the mechanisms con-
trolling their observance”.?9 Any finding of equivalent protection may, however, be rebut-
ted in the event that, “in the circumstances of a particular case, it is considered that the
protection of Convention rights was manifestly deficient”.?! The establishment of the ex-
ercise of discretion by a respondent State or a finding that the international organisation
in question does (in general) or did (in the particular case) not offer equivalent protection
of fundamental rights therefore leads to the inapplicability of the equivalent protection
doctrine. However, if a presumption of equivalent protection arises and is maintained,
the ECtHR will abstain from exercising full scrutiny and, consequently, not establish any
violation(s) of the Convention.

Provided the necessary criteria are fulfilled, Bosphorus’ equivalent protection doctrine
therefore functions to adjust the depth of scrutiny exercised by the ECtHR when alleged

15 Ibid. cit. para. 149.

16 Ibid. cit. para. 154.

7 Ibid. cit. para. 156.

'8 Note that in subsequent cases, the ECtHR has necessitated the fulfilment of additional criteria, such
as the requirement that the mechanisms of protection of the international organisation in question have
been deployed to their full potential. See, for instance, ECtHR Michaud v France App n. 12323/11 [6 Decem-
ber 2012] paras 112-116.

'9 Bosphorus cit. para. 155.

20 pjd. cit. para. 155.

21 Ibid. cit. para. 156. See, for instance, ECtHR Bivolaru and Moldovan v France App n. 49324/16 and
12623/17 [25 March 2021] paras 117-126.
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violations of the Convention are the result of State conduct in compliance with obligations
stemming from an international organisation that affords equivalent protection to fun-
damental rights. Since the crystallisation of the doctrine in Bosphorus, the Court has -
more or less -22 consistently applied the doctrine in cases concerning alleged ECHR vio-
lations arising from States’ compliance with EU obligations. Moreover, the ECtHR has re-
cently reaffirmed the applicability of the equivalent protection doctrine to cases concern-
ing the implementation of EU law by States,?? thereby indicating that the Bosphorus doc-
trine still firmly has a place in the case law of the ECtHR concerning allegations of viola-
tions owing to EU law pre-accession.

TITI. AN ALTERNATIVE TO BOSPHORUS: THE JOINT RESPONSIBILITY OF THE EU AND
ITS MEMBER STATES ON THE BASIS OF THE CO-RESPONDENT MECHANISM

Although the Bosphorus doctrine continues to play a prominent role in the case law of the
ECtHR concerning state conduct in implementation of EU law pre-accession, the future (if
any) of the doctrine post-accession is less clear. This is particularly so given that the future
of the Bosphorus doctrine will significantly depend upon the terms of the Draft Accession
Agreement, as these will be interpreted and applied by the involved actors. In this re-
spect, the key point to make is that, through the co-respondent mechanism that it estab-
lishes, the Draft Accession Agreement shifts to a “model” of joint responsibility in terms
of which the ECtHR shall abstain from allocating responsibility between the EU and its
Member States. The application of this model shall render unnecessary (i.e., shall replace)
the Bosphorus doctrine. Yet, the latter may still be employed if and to the extent that the
co-respondent mechanism does not apply such as to bring the EU and its Member States
under the same “veil”. Before further unpacking this point, we briefly explain how the co-
respondent mechanism results in the EU and its Member States being held jointly re-
sponsible. We then outline the co-respondent mechanism’s structure, highlighting cer-
tain aspects in its design that may raise concerns.

22 For a discussion of ECtHR's case law involving EU law following Opinion 2/13, see R Lawson, ‘Atlas
Shrugged: An Analysis of the ECtHR Case Law Involving Issues of EU Law since Opinion 2/13' (2024)
European Papers 647 www.europeanpapers.eu. See also ] Callewaert, ‘Convention Control Over the Applica-
tion of Union Law by National Judges: The Case for a Wholistic Approach to Fundamental Rights’ (2023) Euro-
pean Papers www.europeanpapers.eu 331, 333 ff; D Franklin and VP Tzevelekos, ‘The ECtHR Bosphorus Doc-
trine in Cases Calling for Indirect Scrutiny of EU Law: Judicial Smoke Signals? in V Pergantis (ed), EU Responsi-
bility in the International Legal Order (Sakkoulas 2023) 35. There are some inconsistencies in the ECtHR's ap-
proach. For instance, the ECtHR has occasionally refrained from applying the doctrine in cases in which it
appears to be applicable. E.g., ECtHR Robert Stapleton v Ireland App n. 56588/07 [4 May 2010]. Moreover, the
ECtHR has refined the equivalent protection doctrine through its case law. See, for instance, Michaud v France
cit. paras 112-116; ECtHR MSS v Belgium and Greece App n. 30696/09 [21 January 2011] paras 338-340.

2 For instance, ECtHR Avotins v Latvia App n. 17502/07 [23 May 2016]; Bivolaru and Moldovan v France
cit. See also S@ Johansen, ‘EU Law and the ECHR: The Bosphorus Presumption is Still Alive and Kicking -
The Case of Avotin$ v. Latvia' (24 May 2016) EU Law Analysis eulawanalysis.blogspot.com.


https://www.europeanpapers.eu/en/e-journal/atlas-shrugged-analysis-ecthr-case-law-involving-issues-eu-law-since-opinion-2-13
https://www.europeanpapers.eu/en/system/files/pdf_version/EP_eJ_2023_1_11_Dialogue_Johan_Callewaert_00655.pdf
http://eulawanalysis.blogspot.com/2016/05/eu-law-and-echr-bosphorus-presumption.html
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111.1. THE CO-RESPONDENT MECHANISM AND JOINT RESPONSIBILITY

Following its accession to the Convention, the EU will be under an obligation to safeguard
the rights enshrined in the ECHR, with allegations of violations of these rights being subject
to the full and direct scrutiny of the ECtHR. Although the EU's accession to the Convention
will make it a party on par with the 46 Member States, it has been recognised that, given
the nature of the EU as a (unique type of) international organisation, “its accession requires
certain adjustments to the Convention to be made”.?* Amongst other adjustments, in
recognition of the “special feature of the EU legal system that acts adopted by its institutions
may be implemented by its member States and, conversely, that provisions of the EU
founding treaties established by its member States may be implemented by institutions,
bodies, offices or agencies of the EU",?> art. 3 of the Draft Accession Agreement provides
for the establishment of a co-respondent mechanism under art. 36 ECHR.2®

The co-respondent mechanism could metaphorically be described as a “veil” between,
on the one hand, the ECtHR that assesses the compatibility of certain conduct with the
ECHR and, on the other, the EU and its Member States. The whole idea of the co-respondent
mechanism is that the ECtHR shall not pierce this fictional “veil”, whose aim is to “hold” the
EU and its Member States “together” and keep their inter-relationship, distribution of com-
petences, and common “domestic” legal order under EU law intact. The autonomy of EU
law will thereby be preserved, and the ECtHR will not interfere with the EU's interna cor-
poris.?” The means (but, possibly, also the “cost”) to achieve these goals is joint responsibil-
ity. To abstain from piercing the EU's “veil”, the ECtHR will stop short of the allocation of
responsibility between the EU and its members.?® Through the application of the co-re-
spondent mechanism, these two actors, namely the organisation and its Member States,

2 See 2023 DAA preamble.

2> See Draft Explanatory Report, para. 46.

26 See 2023 DAA art. 3.

27 An interesting question is, however, whether this will also be equally the case when the Council of Eu-
rope’'s Committee of Ministers will be monitoring the execution of judgments under the co-respondent mecha-
nism and the measures that the EU and/or its Member State(s) will be taking to comply with such a judgment.

28 |t is unclear whether this may also require, or perhaps simply cause, the Court to also abstain from
attributing conduct to the EU and/or its Member States. As in cases before its pre-accession, the Court may be
required to examine questions surrounding the attribution of conduct as part of its admissibility assessment.
Should the Court proceed with an examination of the attribution of conduct in cases wherein alleged violations
stem from Member States’ conduct in compliance with EU law, it may opt to follow the approach set out in
Bosphorus cit. and its subsequent case law, in accordance with which the conduct of Member States under-
taken in (strict) compliance with their obligations under EU law is attributable to the State. Indeed, such an
approach appears likely given that the accession agreement provides as follows: “For the purposes of the
Convention, of the Protocols thereto and of this Agreement, an act, measure or omission of organs of a mem-
ber State of the European Union or of persons acting on its behalf shall be attributed to that State, even if such
act, measure or omission occurs when the State implements the law of the European Union, including deci-
sions taken under the Treaty on European Union and under the Treaty on the Functioning of the European
Union” (Final consolidated version of the draft accession instruments 46+1(2023)36 cit. art. 1(4)).
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will essentially be treated as one single, (co-)respondent actor. As a result, when the co-
respondent mechanism is applied, the EU and its Member States will be held jointly respon-
sible for any violations established. Under art. 3(8) of the Draft Accession Agreement, when
the co-respondent mechanism applies and a violation is established, the ECtHR cannot but
hold the co-respondents jointly responsible.?® Therefore, with the co-respondent mecha-
nism, the ECHR system shifts from a model of allocating responsibility individually, in ac-
cordance with which the ECHR contracting parties may separately incur responsibility for
ECHR violations owing to (the implementation of) EU law, 3 to a model of joint responsibility,
wherein the EU and its Member States shall jointly incur responsibility for their combined
contributions to the occurrence of violations of the Convention.

N1.2. THE “MECHANICS” OF THE CO-RESPONDENT MECHANISM: A CRITICAL OVERVIEW

As to the “mechanics” of the co-respondent mechanism, in accordance with the draft ac-
cession instruments, both the EU and its Member States may become a co-respondent
(i.e., co-party)3! to proceedings directed against one or more of the EU Member States or
the EU itself, respectively. As outlined in the paragraphs that follow, three “paths” to the
co-respondent mechanism’s application exist.

First, the EU may become a co-respondent to proceedings directed against one or
more of its Member States if it appears that an alleged violation “calls into question the
compatibility with the rights at issue defined in the Convention or in the Protocols to
which the European Union has acceded of a provision of European Union law [...], notably
where that violation could have been avoided only by disregarding an obligation under
European Union law”.?? In other words, the EU may join proceedings as a co-respondent
when an alleged violation of the ECHR appears to owe to an EU Member State’s compli-
ance with an obligation stemming from (primary or secondary)3? EU law, “notably” where
that State exercises no discretion as to how it shall comply with EU law.34

2% See 2023 DAA art. 3 para. 8.

30 The aim of the Bosphorus doctrine has been to mitigate this model by conditionally enabling the ECtHR
to exercise self-restraint in scrutinising the conduct of States parties to the ECHR in implementation of EU law.

31 As set out in 2023 DAA art. 3, “[a] co-respondent is a party to the case”. In this sense, the status of
co-respondents differs to the status of third-party interveners. See Draft Explanatory Report, paras 53-54.

32 See 2023 DAA art. 3, para. 2.

33 See Draft Explanatory Report, para. 56.

34|tis interesting to note that ‘discretion’ appears to be a criterion that the Bosphorus doctrine and the
co-respondent mechanism have in common. Yet, the absence of discretion under Bosphorus can lead to
self-restraint by the ECtHR and no exercise of scrutiny, whereas under the co-respondent mechanism, the
same criterion, namely the absence of discretion, leads to joint responsibility. Alternatively, the existence
of discretion can lead to the exercise of full scrutiny, individual responsibility, and indirect review of EU law
under Bosphorus, whilst the existence of discretion may preclude joint responsibility through the co-re-
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A number of questions arise with respect to this first “path” of the co-respondent
mechanism and the requirements for its employment. First, what is meant by the word
“notably” in this context? 3> Does “notably” imply that the precondition for the applicability
of the co-respondent mechanism, namely that the alleged violation could have been
avoided only by disregarding an obligation under EU law, is not the only precondition or
is not a “strict” precondition? Should it be read as meaning that the co-respondent mech-
anism applies first and foremost, but not exclusively, when EU Member States enjoy no
discretion in the way they implement EU law? Could it then be that the co-respondent
mechanism may be applied other than when the “no discretion” criterion is fulfilled? If so,
could the EU become a co-respondent when a Member State exercises discretion as to
its implementation of EU law, which could enable it to harmonise its obligations under
the EU order and the ECHR? If so, what are the criteria for the co-respondent mechanism’s
application, other than the absence of discretion? Who shall establish these criteria or
decide on their fulfilment? How low could the “bar” be set for the co-respondent mecha-
nism to apply? Ultimately, the key questions to ask are what triggers the applicability of
the co-respondent mechanism, and how high or low should the threshold for the mech-
anism'’s application be? What should determine this threshold? Could the co-respondent
mechanism be “all encompassing” and apply at any time EU law is involved? This set of
questions raises important issues pertaining to legal certainty, foreseeability, and con-
sistency in the application of the co-respondent mechanism.

Similar to the first “path”, under the second “path” a Member State of the EU may
become a co-respondent to proceedings directed against the EU if it appears that an al-
leged violation of the ECHR

“calls into question the compatibility with the rights at issue defined in the Convention or
in the Protocols to which the European Union has acceded of a provision of the Treaty on

spondent mechanism. Moreover, one may question whether determining if Member States exercise dis-
cretion in implementing EU law requires or amounts to interpreting EU law, which could potentially inter-
fere with the autonomy of EU law.

35The explanatory report provides that in cases directed against the EU, the criteria for the application
of the co-respondent mechanism would be fulfilled, “for instance, if an alleged violation could only have
been avoided by a member State disregarding an obligation under EU law (for example, when an EU law
provision leaves no discretion to a member State as to its implementation at the national level)” (emphasis
added) (See Draft Explanatory Report, para. 56). Admittedly, the phrases “for instance” and “for example”
leave space for circumstances other than the absence of discretion in which an alleged violation “calls into
question the compatibility with the rights at issue defined in the Convention or in the Protocols to which
the European Union has acceded of a provision of European Union law” to exist. Moreover, the term “no-
tably” in 2023 DAA art. 3, para. 2 may be interpreted to suggest that this is also only one example of a
circumstance in which the co-respondent mechanism'’s criteria would be fulfilled. “Notably” may be read as
discretion will especially, but not only, be the criterion rendering the co-respondent mechanism applicable.
It remains to be seen in future practice if scenarios/criteria other than discretion will ever determine the
applicability of the co-respondent mechanism and what these scenarios/criteria will be.
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European Union, the Treaty on the Functioning of the European Union or any other pro-
vision having the same legal value pursuant to those instruments, notably where that vio-
lation could have been avoided only by disregarding an obligation under those instru-
ments”.3¢

In other words, EU Member States may join proceedings directed against the EU as a
co-respondent when an alleged violation appears to stem from an obligation on the EU
under EU primary law. The same questions as with respect to the first “path” can be raised
here regarding the term “notably” and the criteria and threshold for the applicability of
the co-respondent mechanism as a means for the ECtHR to abstain from allocating re-
sponsibility between the EU and its members.

The third “path” is a combination of the other two “paths” and stems as a logical con-
sequence of their combination. Should complaints be directed against both the EU and
its Member State(s), either party may have its status changed to co-respondent if the
criteria under the two paths outlined above are fulfilled.3” “Path three” “inherits” the am-
biguity caused by the term “notably” in “paths” one and two.

As to who can take the initiative to apply the co-respondent mechanism, if the criteria
for the mechanism'’s application - vague as these criteria may be, due, inter alia, to the
word “notably” - appear to be fulfilled, the mechanism may be initiated by the EU or its
Member States. Alternatively, these actors can be invited by the ECtHR to join proceed-
ings as a co-respondent.3® Although it is for the Court to admit a co-respondent to pro-
ceedings, it shall only do so “if a reasoned assessment by the European Union sets out
that the conditions” for the co-respondent mechanism’s application “are met".3° If ap-
plied, the co-respondent mechanism may also only be terminated if the EU provides a
renewed assessment that determines that these conditions are no longer met.*® While
the applicant will be afforded an opportunity to state their views on the matter,*' the
explanatory report provides that the EU’s assessment will be “considered as determina-
tive and authoritative”.4?

Although, formally, it is the ECtHR which can (i.e., has the power to) admit a co-re-
spondent, in essence, it is therefore ultimately for the EU to determine whether the co-
respondent mechanism can/shall be applied in any particular case. This raises another
set of important questions. Is a carte blanche for establishing the criteria for the applica-
tion of the co-respondent mechanism and determining whether these criteria have been
fulfilled therefore afforded to the EU? If so, given the vague nature of the criteria trigger-
ing the co-respondent mechanism, could granting such unconditional authority to the EU

36 See 2023 DAA art. 3, para. 3.

37 Ibid. para. 4.

38 Ibid. para. 5.

39 Ibid. para. 5.

40 See Draft Explanatory Report, para. 66.
41 See 2023 DAA art. 3, para. 5.

42 See Draft Explanatory Report, para. 61.
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prompt it to abstain from acting in a principled manner? We recognise that the EU is
highly motivated, mainly by the desire to protect its autonomy, to use the co-respondent
mechanism, but we also believe that possible “cherry picking” by the EU - which cannot
be expected to always maintain neutrality or dispassionateness where its own interests
are involved - in the cases where the co-respondent mechanism shall (or shall not) apply
may undermine legal certainty or lead to inconsistencies in the case law of the ECtHR
concerning alleged violations owing to EU law. For instance, is it possible that through its
reasoned assessment the EU may not find the criteria for the co-respondent mecha-
nism’s application to be fulfilled in one case, and yet find the same criteria to be fulfilled
in another similar case? This possible inconsistent and/or unprincipled application of the
co-respondent mechanism could result in uncertainty not only for victims of human
rights violations, but also for all other involved actors. However, here yet further ques-
tions arise: are there any limits on the “determinative and authoritative” nature of the
EU’s reasoned assessment? Is this assessment by the EU legibus solutus from the perspec-
tive of the ECHR legal order? Who can (judicially) review the EU's reasoned assessment to
ensure, inter alia, compliance with the right to access to justice? Then, what shall happen
if the ECtHR fails (possibly by establishing certain criteria or a test) to “comply” with the
EU’s “determinative and authoritative” reasoned assessment, because it disagrees with
this assessment or because it finds the reasoning to be lacking or incompatible with ECHR
standards, for instance? We return to some of these questions in Section IV, below. First,
a few clarifications on the inter-relationship between the co-respondent mechanism and
the Bosphorus doctrine are necessary.

111.3. THE CO-RESPONDENT MECHANISM AND THE BOSPHORUS DOCTRINE

If a violation of the Convention is established in proceedings in which the EU or its Mem-
ber State(s) are a co-respondent, the Draft Accession Agreement provides that the ECtHR
“shall hold the respondent and the co-respondent jointly responsible for that violation”.43
What does this mean for the Bosphorus doctrine? Following the accession of the EU to the
ECHR, the door will be opened to the exercise of full and direct scrutiny by the ECtHR over
the conduct of the EU and its Member States. Although the ECtHR may continue to be
faced with allegations of violations owing to EU Member States’ implementation of EU
law with respect to which they exercise no discretion as to how they shall comply (in
which case, the Court currently applies the Bosphorus doctrine as the EU is not a party to
the ECHR), the Draft Accession Agreement and the co-respondent mechanism estab-
lished therein offer the possibility for the EU to join such proceedings directed against its
Member States as a co-respondent and vice versa. Post-accession, there therefore seems

43 See 2023 DAA art. 3, para. 8.
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little reason for the ECtHR to self-restrain the exercise of its scrutiny through the contin-
ued application of the Bosphorus doctrine when a complaint is directed against an EU
Member State implementing EU law.

Indeed, any finding of a presumption of equivalent protection for the purposes of judi-
cial self-restraint in such circumstances would seemingly afford a privilege to the EU%* and
undermine the very objective of the accession, namely to “enhance coherence in human
rights protection in Europe by strengthening participation, accountability and enforceability
in the Convention system”.4> Moreover, the application of the Bosphorus doctrine post-ac-
cession in proceedings in which the EU is (co-)respondent appears contrary to the require-
ment outlined in the explanatory report that “[t]he current control mechanism of the Con-
vention should, as far as possible, be preserved and applied to the EU in the same way as
to other High Contracting Parties”.*¢ The draft accession instruments and the co-respond-
ent mechanism established therein therefore prima facie leave little space for Bosphorus
post-accession. Indeed, perhaps the rendering of the Bosphorus doctrine redundant in or-
der to enable the ECtHR to find violations of the ECHR that ultimately owe to the EU order
may be considered an important rationale of the Draft Accession Agreement and a key aim
of the EU accession to the ECHR. The co-respondent mechanism and the joint responsibility
that it establishes are the means to that end. However, among other options that we iden-
tified in the introduction of this article, the Bosphorus doctrine or a new test replacing it may
still be applied if and to the extent that the co-respondent mechanism fails to apply. But
how well can the co-respondent mechanism achieve its goals? Are there any “gaps”, “cracks
or, more generally, “loopholes” in its design?

"

TV. “GAPS” OR “CRACKS” IN THE CO-RESPONDENT MECHANISM?

Although the co-respondent mechanism has been designed to leave, in principle at least,
no space for the Bosphorus doctrine post-accession, our discussion turns here to high-
lighting potential “loopholes” in the co-respondent mechanism that can undermine its
applicability. These “loopholes” could open the way for the ECtHR to consider avenues
other than the co-respondent mechanism to either self-restrain its judicial scrutiny or
hold the involved actors (i.e., the EU and its Member State(s)) accountable. As explained
in the introduction, judicial scrutiny could result in the Court establishing the shared re-
sponsibility4” of the EU and its members, or even indirectly reviewing EU law by scrutinis-

44 Gragl and Lock contend that the privilege afforded by the Bosphorus doctrine ought not to be
granted to the EU post-accession. See, P Gragl, ‘Strasbourg’s External Review After the EU's Accession to
the European Convention on Human Rights: A Subordination of the Luxembourg Court?' cit. 54; T Lock, ‘The
ECJ) and the ECtHR: The Future Relationship Between the Two European Courts’ cit. 395.

45> See Draft Explanatory Report, para. 1.

46 Ibid. para. 7.

47 See footnote 9.
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ing the conduct of EU Member States. But the Court may also decide to refrain from ex-
ercising full scrutiny, either through the Bosphorus doctrine or by devising a new test for
this purpose. Therefore, the “loopholes” can offer space for the Bosphorus doctrine to
continue to apply in the case law of the ECtHR post-accession. Consequently, the Bospho-
rus test may result in the ECtHR indirectly allocating responsibility between the EU and
its Member States, rather than holding the EU and its members jointly responsible as the
co-respondent mechanism prescribes. This also depends on the potential “gaps” or
“cracks” in the co-respondent mechanism and the extent to which they allow the Court
to apply alternatives. Of course, whether such possible “loopholes” will be utilised by the
ECtHR to maintain the Bosphorus doctrine, replace it with a new, equally ECtHR-made,
doctrine, apportion responsibility between the EU and its members, or hold them jointly
responsible through means other than the co-respondent mechanism remains to be
seen. In the lines that follow, we briefly identify and discuss three possible types of “loop-
holes” in the design of the co-respondent mechanism.

V.1. POSSIBLE “LOOPHOLE” TYPE ONE: THE CO-RESPONDENT MECHANISM'S CONFINES

The co-respondent mechanism comes with certain prerequisites and conditions that ren-
der it applicable. These are the mechanism’s confines. We have already raised the ques-
tion of the absence of the requisite/desirable clarity as to the precise criteria triggering
the co-respondent mechanism’s application, focusing in particular on the meaning and
function of the term “notably” as to the criterion of the absence of discretion in the im-
plementation of EU law. The relevant questions that we raised in Section I1l.2 of the Article
result in uncertainty as to how wide the co-respondent mechanism'’s cast will be. Argua-
bly, wide applicability of the co-respondent mechanism would increase the likelihood of
treating the EU and its Member States as “one” entity behind one common “veil” with a
view to possibly holding them jointly responsible. Vice versa, narrow applicability of the
mechanism would result in more chances for the ECtHR to apply its Bosphorus doctrine
or proceed with one of the other avenues that we identified earlier.

To provide a clearer understanding of how the criteria for the applicability of the co-
respondent mechanism can influence scrutiny by the ECtHR, let us consider the following
scenarios. Imagine that the word “notably” was absent from the text of the relevant pro-
visions, such that the sole precondition triggering the co-respondent mechanism was,
without doubt, the absence of discretion in the implementation of EU law. Alternatively,
imagine that the provisions at issue are interpreted narrowly, such that the existence of
discretion excludes the co-respondent mechanism. What shall happen under these sce-
narios if a particular case involving EU law entails the exercise of discretion?

If the co-respondent mechanism is read as only applying when States have no discre-
tion in the implementation of EU law and, in a particular case, discretion in the imple-
mentation of EU law by Member States exists, the co-respondent mechanism will be in-



The 2023 Draft Agreement on the EU Accession to the ECHR 759

applicable. Thus, the Court will be unable to hold the EU and its members jointly respon-
sible through the co-respondent mechanism. Accordingly, the ECtHR could be prompted
to apply its Bosphorus doctrine. In accordance with this doctrine, the exercise of discretion
in the application of EU law by the respondent state enables the Court to exercise full
scrutiny. That is, under this scenario, the Bosphorus test would not lead to judicial self-
restraint. Accordingly, if the Court applied the Bosphorus doctrine in this scenario, it would
proceed with scrutinising the conduct of the sole respondent before it, i.e., the EU Mem-
ber State giving effect to EU law. If a violation were found, the EU Member State would
be found individually responsible for its own conduct in implementation of EU law. But,
in a case like this, the Court could also be indirectly reviewing the EU law in question. In
this way, it could find that the relevant EU law, its interpretation (by the CJEU), or its im-
plementation do not satisfy the exigencies of the ECHR. This is exactly what the co-re-
spondent mechanism and joint responsibility as a means to abstain from interfering with
the EU order sought to avoid. Alternatively, if the ECtHR wishes to abstain from interfering
with EU law when the co-respondent mechanism is inapplicable and the Bosphorus doc-
trine leads to scrutiny, it might have to devise a new test/set of criteria enabling it to self-
restrain its scrutiny -which is clearly problematic from the perspective of human rights,
access to justice, and accountability. To prevent all of this, the co-respondent mechanism
should apply as widely as possible, including when Member States exercise discretion in
implementing EU law.

IV.2. POSSIBLE “LOOPHOLE” TYPE TWO: GOOD FAITH BY THE INVOLVED ACTORS,
THEIR WILLINGNESS TO ENGAGE WITH THE CO-RESPONDENT MECHANISM, AND
THE QUESTION OF TRUST

Moving to another type of possible “crack” in the co-respondent mechanism, these
“cracks” may be seen as stemming from the willingness, or lack thereof, of the involved
actors to apply the co-respondent mechanism and duly engage with it. The three key
involved actors are the ECtHR and the two possible co-respondents, namely, on the one
hand, the EU and, on the other, its Member States. In accordance with art. 3(5) of the
accession agreement, “[tlhe European Union or its member States may become a co-
respondent, either by accepting an invitation from the Court or upon their initiative. The
Court shall admit a co-respondent by decision if a reasoned assessment by the European
Union sets out that the conditions in paragraph 2 or 3 of this article are met.”# This is the
framework provided by the Draft Accession Agreement. However, for this framework to
function as intended, it requires that the parties involved co-operate in good faith and
place trust in one another.

48 See 2023 DAA art. 3, para. 5.
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a) The ECtHR

Starting then with the ECtHR, the explanatory report clarifies that the EU's reasoned as-
sessment will be “determinative and authoritative”,*° thus binding for the ECtHR. The ac-
cession agreement and its co-respondent mechanism emanate an “understanding” that
the ECtHR shall have no say on the applicability of the co-respondent mechanism. A
“green light” by the EU may well establish a duty for the ECtHR to apply the co-respondent
mechanism and vice versa, but then, in practice, it will be up to the ECtHR to apply the
mechanism. Could the ECtHR therefore ever discard the reasoned assessment of the EU
and/or set conditions that ought to be met for that assessment to be valid and/or gener-
ate effects resulting in the application of the co-respondent mechanism? Once the EU has
acceded to the ECHR, the ultimate, last-word interpreter of the accession agreement will
be the ECtHR itself. Is there something - other than an expectation that the ECtHR acts in
good faith and in a spirit of self-restraint - that guarantees that the ECtHR will not inter-
pret the rules on the co-respondent mechanism in a manner that erodes the power of
the EU and its position as the sole competent to decide in a “determinative and authori-
tative” manner whether the co-respondent mechanism shall apply? Are there any guar-
antees that the ECtHR will never deny the EU’s wish for the co-respondent mechanism to
apply or that it will not treat the EU or its Member States as co-respondents in a case
where the EU has declared the mechanism to be inapplicable? In similar terms, are there
any guarantees that the ECtHR will not proceed with applying - as per the EU's reasoned
assessment - the co-respondent mechanism, but include elements within its reasoning
that allocate responsibility between the EU and its Member States in a particular case,
thereby compromising EU autonomy?

Moreover, it is important to highlight that there may be genuine practical reasons per-
taining to the ECHR's systemic design that require the ECtHR to depart from the logic of the
co-respondent mechanism'’s “impenetrable” veil that unites the EU and its Member States.
The argument we are making here can serve as evidence that the co-respondent mecha-
nism may not be as watertight as its drafters and the EU order, including the CJEU, might
desire. Indeed, there may be good reasons why the co-respondent mechanism'’s fictional
“veil” should be “translucent”. For instance, a factor that may very legitimately prompt the
ECtHR to include elements of responsibility allocation between the EU and its members in
a judgment where they are co-respondents is the need to clearly guide the Council of Eu-
rope’'s Committee of Ministers on what each co-respondent must do in order to comply
with the ECtHR judgment. Besides, the ECtHR may be explicitly asked to do so by the Com-
mittee of Ministers if the latter, acting on the basis of Rule 10 of the “Rules of the Committee

4% See Draft Explanatory Report, para. 61.
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of Ministers for the supervision of the execution of judgments and of the terms of friendly
settlements”, refers a judgment to the Court for a ruling on its interpretation.>°

b) The EU

Similar questions pertaining to good faith and good will can also be asked regarding the
EU. The co-respondent mechanism has been designed to afford discretion to the EU as
to the application of the co-respondent mechanism and, essentially, the power to decide
when it can apply. It appears that the co-respondent mechanism is thus somewhat “vol-
untary” and contingent upon the EU'’s discretion. As we argued in Section iii.2, this could
turn out to be problematic. For instance, what if, for its own reasons, the EU fails to act in
good faith?>! What if the EU decides the applicability of the co-respondent mechanism
on the basis of motivations and criteria that are foreign to the reasons for which the co-
respondent mechanism has been created? What if the EU abuses its power to block the
application of the co-respondent mechanism? What if, for any reason, such as the pro-
motion of self-interests, the EU decides through its reasoned assessment to prevent the
co-respondent mechanism from applying in a particular case where this should apply?
The questions then arise of who is entitled to control the EU and its practice pertaining
to the co-respondent mechanism, and how can they do so? Can and should the ECtHR
play a role in this respect?

We acknowledge that the EU has strong motivations - primarily, the protection of its
autonomy - to apply the co-respondent mechanism. In principle, through the co-re-
spondent mechanism, the EU safeguards its self-interests. However, there is no assur-
ance that there will not be instances in which the EU, driven by stronger interests or mo-
tivations, might choose to “block” the application of the co-respondent mechanism. Ulti-
mately, the EU can deprive the ECtHR of the opportunity of having it (the EU) and its
member(s) as co-respondent(s) and, if a violation of the ECHR exists, from finding them
jointly responsible. This can be problematic from several perspectives. “Forcing” the EU
and its Member States to stand as co-respondents could be entirely justified for a number
of reasons, including the avoidance of double standards or abusive exercise by the EU of
the power to prevent the co-respondent mechanism from applying, ensuring consistency
in the application of the co-respondent mechanism, and upholding the right to access to
justice. Yet, “forcing” the EU to act as a co-respondent when it does not wish to do so
might create tension in the relationship between the ECHR regime and the EU.

In the end, depending on the circumstances of a given case questioning the compat-
ibility of EU law with the ECHR and who the respondents are, if the ECtHR accepts that

50 Committee of Ministers of the Council of Europe, Rules of the Committee of Ministers for the Su-
pervision of the Execution of Judgments and of the Terms of Friendly Settlements, adopted 10 May 2006,
amended 18 January 2017.

51 See also V Pergantis, ‘Shades of Trust: The ECtHR, the ECJ and Their Evolving Relationship in Light of
the 2023 Revised Draft Accession Agreement’ (2024) European Papers 801 www.europeanpapers.eu, who
makes a similar argument about the EU possibly acting in bad faith.
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the co-respondent mechanism does not apply, it may establish the individual responsi-
bility of the EU Member State acting as the sole respondent before it, either directly or
through the Bosphorus doctrine. Thereby, the Court can indirectly/implicitly allocate re-
sponsibility between the EU and its members. Or, if the EU “vetoes” the application of the
co-respondent mechanism in a case that the mechanism should apply and this case con-
cerns the strict implementation of EU law by an EU Member State that exercises no dis-
cretion in the way it gives effect to EU law, the application of the Bosphorus doctrine can
result in the ECtHR self-restraining its scrutiny powers. Although the criteria for the ap-
plication of the Bosphorus doctrine would be met, we would rather caution against the
application of the doctrine in these circumstances given that this would almost certainly
defeat the aim of “strengthening participation, accountability and enforceability in the
Convention system”.5> Moreover, the ECtHR's restraint of its scrutiny in these instances
could signal undesirable messages to the EU and serve as an incentive for it (the EU) to
(continue) refrain(ing) from participating in the co-respondent mechanism.

¢) The Member States

Moving then to another possible “crack” in the co-respondent mechanism - albeit this
time, as we explain below, a rather “inoffensive” one - this may appear in the event that
a complaint of an alleged violation of the ECHR calling into question the compatibility of
EU law is directed against either the EU or one or more of its Member States (i.e., when a
complaint is, at least initially, not directed against both the EU and its member(s)). In this
respect, the explanatory report is not as clear as one may have wished. On the one hand,
it explains that “no High Contracting Party can be forced to become a party to a case
where it was not named in the original application.”3 This creates the impression that
the ECtHR cannot oblige a party to become a co-respondent, such that the co-respondent
mechanism is not binding when a complaint was not initially addressed to a would-be co-
respondent. Yet, the explanatory report continues, “[tlhe EU or its member State(s), as
the case may be, will however accept to become co-respondent if the reasoned assess-
ment by the EU concludes that the material conditions for applying the co-respondent
mechanism are met.”> One way to read this is that, ultimately, a reasoned assessment
by the EU that the co-respondent mechanism'’s criteria are fulfilled makes it binding for
the involved parties to participate in the proceedings before the ECtHR as co-respond-
ents, even if the complaint of an alleged violation was not directed against them at the
outset. If this reading is correct, then the Court will proceed with employing the co-re-
spondent mechanism'’s “veil” to hold the EU and its members jointly accountable. If, how-
ever, participating in the co-respondent mechanism is not binding for the involved parties
when a complaint has not initially been addressed to them and/or the EU or its Member

52 See Draft Explanatory Report, para. 1.
53 Ibid. para. 62.
>4 Ibid. para. 62.
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State(s) refuse an invitation to join proceedings as co-respondent(s), this can create some
challenges for the Court.>

We would not expect this scenario to appear in the form of the EU failing to appear
before the Court in a case where it is a co-respondent. After all, the EU will have deter-
mined that the criteria for the co-respondent mechanism'’s application are fulfilled. Thus,
it would make no sense to then fail to co-operate as a co-respondent. However, this rea-
soning does not apply with respect to Member States acting as co-respondents. Again,
this is a question of good faith in a spirit of co-operation. Yet, in practice, the scenario in
which a Member State refuses to participate as co-respondent in proceedings before the
ECtHR may not raise major concerns from the perspective of the applicability of the co-
respondent mechanism, as perhaps the Court may proceed, treating the State as a co-
respondent and trying the case “in absentia”.>® This is far from ideal and raises a number
of hurdles, yet, as such, it does not necessarily obstruct the application of the co-respond-
ent mechanism. Therefore, this may not necessarily constitute a “loophole” in the design
of the co-respondent mechanism in practice.

V.3. POSSIBLE “LOOPHOLE” TYPE THREE: AN INTENDED “CRACK”?

There is a further - this time, arguably, very much intended - type of “crack” in the co-
respondent mechanism. Art. 2 of the Draft Accession Agreement provides for an amend-
ment to art. 57 ECHR on reservations to the effect that, on “an equal footing with the
other High Contracting Parties”,”” the EU may when acceding to the Convention “make a
reservation in respect of any particular provision of the Convention to the extent that any
law of the European Union then in force is not in conformity with the provision”.%® In
Opinion 2/13,% the CJEU raised the issue of the ECtHR holding the EU and its members
jointly responsible for the breach of an ECHR provision in respect of which a state has

55 Although not explored here, it is possible that the EU order may provide avenues on the basis of EU
law to address any such challenges arising from the EU or its Member States’ refusal to join proceedings
as co-respondent in bad faith. Ultimately, this is a matter of sincere (loyal) co-operation, as well as of any
EU-internal arrangements that may be made to co-ordinate the participation of the EU and its Member
States in proceedings before the ECtHR, but also before the Committee of Ministers at the execution stage.
However, we do not getinto EU law in this Article. We limit ourselves to observing that the potential involve-
ment of EU institutions, particularly the CJEU, will introduce further delays to implementing the co-respond-
ent mechanism, noting that its application already raises concerns from the perspective of the reasonable
length of judicial proceedings before the ECtHR.

56 With respect to the approach of the ECtHR in cases where states fail to participate in the proceedings
against them before the Court, see, for instance, ECtHR Svetova and Others v Russia App n. 54714/17 [24
January 2023], paras 29-30 and ECtHR Ukraine and the Netherlands v Russia App n. 8019/16 and others [30
November 2022], para. 438.

57 See Draft Explanatory Report, para. 40.

8 See 2023 DAA art. 2(2).

59 Opinion 2/13 cit. paras 226-228.
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made a valid reservation. Obviously, this would result in ECtHR case law affecting the
situation of an EU Member State in relation to the ECHR and essentially establishing ob-
ligations for ECHR parties to which they never consented. To address this concern of the
CJEU, art. 2(3) of the Draft Accession Agreement further provides that “[r]eservations
made by High Contracting Parties in accordance with art. 57 of the Convention shall retain
their effect in respect of any such High Contracting Party which is a co-respondent to the
proceedings”.®® Accordingly, should the EU make or its Member States have made a res-
ervation deemed valid by the ECtHR, their joint responsibility as a co-respondent will be
precluded to the extent that the issue in question falls within the scope of the relevant
reservation.®! Notably, the explanatory report provides that “the responsibility of the re-
spondent Party which has not made a reservation remains”,%2 whereas “applications con-
cerning a provision of the Convention in respect of which a High Contracting Party has
made a reservation are declared incompatible ratione materiae with the Convention with
regard to that Party [...], provided that the issue falls within the scope of the reservation
[...] and that the reservation is deemed valid by the Court [...]."7%3

In the event that the subject of a valid reservation made by the EU, or its Member
State(s) is at issue in a case before the ECtHR,%* it will therefore not be possible for the
EU or its Member State(s) to be held jointly responsible through the co-respondent mech-
anism, even if the criteria for the application of that mechanism are fulfilled. Admittedly,
the chances are higher that the EU will be the sole respondent, as it is states that have
issued reservations over ECHR provisions.®> But if the EU also makes reservations and
this results in an application being declared incompatible with the ECHR ratione materiae
in respect of the EU, the sole respondent will be an EU Member State. In this case, the
ECtHR may be faced with proceedings resembling those before it pre-accession, wherein

60 See 2023 DAA art. 2(3).

61 See Draft Explanatory Report, para. 44.

62 Ibid. para. 44.

63 Ibid. para. 44.

64 Pyrsuant to art. 19(c) of the Vienna Convention on the Law of Treaties [1969] entered into force 27
January 1980 ('VCLT’) 1115 UNTS 331, a reservation is invalid if it “is incompatible with the object and pur-
pose of the treaty” to which the reservation is made. A reservation contrary to the object and purpose of
the ECHR may therefore be deemed invalid. However, the question remains as to the effects of an invalid
reservation. As to the status of the author of an invalid reservation in relation to the treaty, see International
Law Commission of the United Nations, Guide to Practice on Reservations to Treaties of 2011, UN Doc
A/66/10, art. 4.5.3. For the ECtHR's early approach to (invalid) reservations, see ECtHR Loizidou v Turkey App
n. 15318/89 [23 March 1995] paras 65-98; ECtHR Belilos v Switzerland App n. 10328/83 [29 April 1988] paras
38-60.

65 In this respect, see Polakiewicz and Suominen-Picht's insightful analysis, explaining that ‘[e]ven in
the exceptional case that the national legislation covered by the reservation subsequently falls within EU
competence, it is difficult to imagine a situation where joint responsibility of the EU and its Member States
would affect existing reservations by individual Member States'. ] Polakiewicz and | Suominen-Picht, ‘A
Council of Europe Perspective on the EU's Accession to the ECHR' (2024) European Papers 729
WWw.europeanpapers.eu.
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an alleged violation stems from a respondent State’s compliance with EU law, but the
ECtHR does not possess jurisdiction to (fully and directly) scrutinise the EU. If the criteria
for the Bosphorus doctrine’s application are fulfilled, would it then be possible that the
ECtHR resorts to it? While we would favour the Court scrutinising the conduct of the re-
spondent state, we also acknowledge that, should the ECtHR wish to retain the Bosphorus
doctrine post-accession, this would seemingly be the most appropriate place for it to do
so. This is because, in the event of a reservation being made, the EU will have expressed
through its reservation the desire not to be bound by the ECHR provision at issue and
not to be subject to the jurisdiction and scrutiny of the ECtHR, such that the Court's pos-
sible self-restraint of its (indirect) scrutiny of EU law through the application of the Bos-
phorus doctrine appears reasonable. Indeed, this particular “crack” in the design of the
co-respondent mechanism is more sensible than the other two types of possible “loop-
holes” that we discussed earlier in this Section. Therefore, it may be more acceptable for
the ECtHR to “fill" this “crack” with its Bosphorus doctrine, provided of course one is com-
fortable with the “trade-off” and cost of the Bosphorus doctrine to the extent that it entails
lack of accountability for alleged human rights violations.

V. CONCLUSION

The purpose of this Article has been twofold. The first aim has been to assess the design
of the co-respondent mechanism and consider (or even speculate) about possible “loop-
holes” in this design that may render the mechanism inapplicable. The second aim has
been to explore the inter-relationship between the Bosphorus doctrine and the co-re-
spondent mechanism, examining when the Court may, and if the Court should, continue
to apply the Bosphorus doctrine once the EU has become a party to the ECHR.

Under the co-respondent mechanism, the Court is expected to refrain from allocating
responsibility between the EU and its Member States as a means of avoiding interference
with the autonomy of EU law. To that end, the Court is expected to hold the EU and its
Member States jointly responsible. In principle, the co-respondent mechanism shall leave
no room for the Bosphorus doctrine after accession. Therefore, the wider the cast of the
co-respondent mechanism is, the lower the chances are for the Bosphorus doctrine to
continue applying post-accession. If the co-respondent mechanism fails to apply, the EC-
tHR will be prompted to explore alternative avenues, including Bosphorus. Such alterna-
tives range from judicial self-restraint to the exercise of judicial scrutiny, which may result
in different scenarios of responsibility allocation between the EU and its Member States
or to no allocation at all.

Our analysis has identified three different types of possible “loopholes” in the co-re-
spondent mechanism. The first type arises from the confines of the co-respondent mech-
anism, i.e., the criteria that determine the mechanism'’s applicability. In this respect, we
posed questions regarding the absence of discretion in the implementation of EU law as
a/the criterion for triggering the application of the co-respondent mechanism. We noted
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that, if this is the sole criterion, there will be cases where the co-respondent mechanism
will not be applicable. This will create a gap/space that the Court will need to cover
through other approaches, possibly including the Bosphorus doctrine.

The second set of potential “loopholes” that we identified relates to whether the in-
volved parties will be willing to utilise and duly engage with the co-respondent mecha-
nism. This hinges on a spirit of trust, good faith, and sincere co-operation. In this respect,
the Article discussed the possible stance of each of the three involved actors: the ECtHR,
the EU, and its Member States. Starting with the Court, the Article raised the question of
whether it should or will unconditionally endorse the reasoned and, theoretically at least,
“determinative and authoritative” assessment of the EU regarding the application of the
co-respondent mechanism in a given case. Furthermore, our analysis highlighted the pos-
sibility that certain reasons, such as providing clear guidance to the Council of Europe’s
Committee of Ministers, which monitors the execution of ECtHR judgments, may require
the ECtHR to outline the basic contours of the respective wrongful conduct of the EU and
its Member States, that is, essentially allocate responsibility even while holding them
jointly responsible for breaching the ECHR. Moving to the EU, our discussion pondered
whether the EU might exercise the discretion it possesses regarding the applicability of
the co-respondent mechanism, potentially hindering its application in cases where it
should indeed apply. While we recognise that the EU has compelling motivations, such
as preserving the autonomy of its legal order, to desire the application of the co-respond-
ent mechanism, there may be occasions where stronger motivations and interests lead
to the abuse of its privilege to determine when the mechanism applies. Finally, regarding
EU Member States, the explanatory report is not entirely clear on whether the co-re-
spondent mechanism is binding for potential co-respondents when complaints are not
initially directed against them. Therefore, should a complaint of an alleged violation in-
volving EU law be directed against either the EU or its Member State(s), it appears possi-
ble for a “would-be co-respondent” to refuse to engage with such proceedings. Given that
the EU decides when the co-respondent mechanism applies, it would be very surprising
if the EU refused to appear as a co-respondent in a case where it has “authorised” the
use of the mechanism. However, this does not extend to EU Member States. Yet, should
they ever contemplate refusing to participate in proceedings as co-respondents, the
Court retains the authority to adjudicate the case “in absentia” to hold the Member States
jointly responsible with the EU. Depending on the Court's approach, this may, therefore,
not necessarily constitute a “loophole”.

The third and final possible “loophole” that we identified concerns reservations. We
view this as an intentional “crack” aimed at addressing an issue raised by the CJEU in
Opinion 2/13. Pursuant to art. 2 of the Draft Accession Agreement, should the subject of
a valid reservation made by the EU or its Member State(s) be at issue in a case involving
EU law before the ECtHR, it will not be possible for the EU or its Member State(s), respec-
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tively, to be held jointly responsible through the co-respondent mechanism. The applica-
tion against the ECHR party that has made the reservation will be declared incompatible
ratione materiae with the Convention concerning the party in question. While the likeli-
hood of this scenario occurring is low, we argued that this could be the only instance
where, if the sole respondent before the ECtHR is an EU Member State, we would con-
sider it conceivable/acceptable for the Court to resort to the Bosphorus doctrine. How-
ever, we are presenting this argument very reluctantly, as we are generally quite sceptical
of the potential lack of judicial scrutiny and accountability that the Bosphorus doctrine
may entail. We find this problematic, particularly with respect to access to justice and
effectiveness in the protection of human rights.

Overall, while the co-respondent mechanism aims to prevent the ECtHR from allocat-
ing responsibility between the EU and its Member States, this Article has identified certain
potential “loopholes” in the mechanism. Such “gaps” or “cracks” in the co-respondent
mechanism will prompt the ECtHR to consider alternatives, which may or may not inter-
fere with the autonomy of EU law. Which “path(s)” the Court will decide to follow and
when it will decide to do so remain to be seen. The entire accession process relies on
good faith and the trust that the EU and ECHR systems place in each other. The same
“ingredients”, namely trust and good faith, will also be crucial post-accession. The ECtHR,
acting as the final adjudicator directly scrutinising EU law, will be expected to do so in a
balanced manner. To that end, it will be required to duly consider the preferences or
views of the EU as a (co-)respondent, show respect for the autonomy and specificities of
the EU order, and balance these with the effet utile of human rights, the effectiveness of
the ECHR system, and the safeguarding of its own (i.e., the Court’s) reputation.

We close this Article with one final set of points. While our discussion has identified
certain potential “gaps” or “cracks” in the draft accession documents, it is important to
emphasise that our analysis aims at highlighting what is required for the involved actors
- primarily the CJEU and the ECtHR - to interpret and apply the terms of the accession
agreement, and in particular the co-respondent mechanism, in a way that allows for hold-
ing the EU directly accountable for possible human rights violations, while respecting the
special traits of the EU order. Enabling the EU accession to the ECHR is long overdue. To
that end, we are of the view that the involved actors shall endorse the draft accession
documents and appreciate the sincere efforts made by the negotiators in this endeavour.
Their dedication to meeting the requirements outlined by the CJEU in Opinion 2/13
should be acknowledged. Furthermore, it is crucial to recognise that no agreement can
be as airtight as the CJEU might desire without significantly compromising the very es-
sence of accountability for possible human rights violations through a human rights court
external to the EU. Further inflating the concept of the autonomy of EU law could indeed
set the threshold for EU accession to the ECHR so high that no accession agreement, no
matter how well-designed - and the 2023 agreement is, overall, well-designed - can meet
it. As autonomy, thus defined, would effectively prevent any form of external scrutiny. By



768 Demi-Lee Franklin and Vassilis P Tzevelekos

providing the necessary leeway for the EU to accede to the ECHR on the basis of the 2023
draft accession documents, the CJEU will not only enable the EU to benefit from the ECHR
system but also uphold its own reputation as a Court that respects the commitment of
EU Member States to accede to the ECHR. To that end, the CJEU should decide in a prin-
cipled manner, avoiding creating the impression that it is abusing its position and power
as a “veto player” to evade ECtHR authority. Moreover, such an approach would better
serve the EU’s self-interests, both reputationally and practically. If this new attempt to
enable the EU to accede to the ECHR fails, the ECtHR would have little reason to continue
self-restraining its judicial authority and maintain its Bosphorus doctrine of equivalent
protection as a means to conditionally abstain from scrutinising EU law. The exercise of
indirect review by the ECtHR of EU law can seriously undermine the autonomy of EU law
and place ECHR parties that are also EU members in a difficult position where they must
choose between EU law and their commitments under the ECHR. For, when “elephants”
(meaning, the CJEU and the ECtHR) fight, it is the “grass” (representing the Member States)
that suffers. %6

66 VP Tzevelekos, ‘When Elephants Fight it is the Grass that Suffers: “Hegemonic Struggle” in Europe
and its Side-Effects for International Law: Dynamic Systemic Integration, Ad Hoc Normative Hierarchy and
Responsibility of Member States Linked to the Conduct of International Organisations’ in K Dzehtsiarou, T
Konstantinides, T Lock and N O'Meara (eds), Human Rights Law in Europe: The Influence, Overlaps and Con-
tradictions of the EU and the ECHR (Routledge 2014) 9.
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