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I. INTRODUCTION

The revised 2023 Draft Accession Agreement (DAA)' and the prospect of the EU acceding
to the European Convention on Human Rights (ECHR) appear in light of a long line of case
law of the Court of Justice of the European Union (CJEU, or the Court) on the relation
between the EU’s autonomy and external dispute mechanisms. Despite the current obli-
gation for the Union to become a party to the ECHR (art. 6 TEU), the Court's focus on the
‘autonomy’ of the European Union in Opinion 2/13 did not make discussions easy. While
the principle of autonomy was first introduced to regulate the relationship between EU
and national law in the early years of the European integration process, it has now be-
come key in its external-relations case law in order to protect the EU legal system (and
perhaps even more so, the Court itself) against the “influence of foreign courts”.? In par-
ticular, the Court considered the principle to be violated where foreign courts got to in-
terpret EU law or rule upon the allocation of responsibility between EU institutions and
Member States,® where the principle of mutual trust was endangered,* where funda-
mental rights were at stake,” or where foreign courts would be accorded jurisdiction in
legal fields in which the CJEU itself lacks such jurisdiction.® The Court seems to fear that
the EU’'s or Member States' action on the international plane - for instance, the conclusion
of treaties or the submission to external courts - threatens the integrity and uniformity
of EU law. Opinion 2/13, in which the Court infamously declared the first draft agreement
on the accession of the EU to the ECHR not to be compatible with the Treaties, is one of
the clearest examples of the CJEU’'s protectiveness in its external relations case law.”

1 See M Lecerf‘Completion of EU Accession to the European Convention on Human Rights', Legislative
Train Schedule www.europarl.europa.eu.

2The notion of “autonomy” has been analysed abundantly in the literature. See, for some recent anal-
yses: ] Lindeboom and R A. Wessel (eds.), Introduction: The Autonomy of EU Law, Legal Theory and European
Integration’ (2023) European Papers www.europeanpapers.eu 1247; K Lenaerts, JA Gutiérrez-Fons and S
Adam, ‘Exploring the Autonomy of the European Union Legal Order' (2021) HJIL 47; C Eckes, The Autonomy of
the EU Legal Order’ (2020) Europe and the World: A Law Review 1; E Kassoti and ] Odermatt, The Principle of
Autonomy and International Investment Arbitration: Reflections on Opinion 1/17' (2020) QuestIntL 5.

3 Opinion 1/91 Draft agreement between the Community, on the one hand, and the countries of the Euro-
pean Free Trade Association, on the other, relating to the creation of the European Economic Area
ECLI:EU:C:1991:490 para. 35. See E Paasivirta, ‘The Union's Participation in Legally Binding International
Third-Party Dispute Settlement: Opinion 1/91 (EEA I) and Opinion 1/92 (EEA I} in G Butler and RA Wessel (eds),
EU External Relations Law: The Cases in Context (Hart 2022) 215.

4 Opinion 2/13 Accession of the European Union to the ECHR ECLI:EU:C:2014:2454 paras 191-94. See also
K Ziegler, ‘The Second Attempt at EU Accession to the ECHR: Opinion 2/13', in G Butler and RA Wessel (eds),
EU External Relations Law: The Cases in Context cit. 755.

> Joined cases C-402/05 P and C-415/05 P Kadi and Al Barakaat International Foundation v Council and
Commission ECLI:EU:C:2008:461 paras 282-85.

6 Opinion 2/13 cit. paras 255-57.

7 See K Ziegler, The Second Attempt at EU Accession to the ECHR: Opinion 2/13' cit.


https://www.europarl.europa.eu/legislative-train/theme-a-new-push-for-european-democracy/file-completion-of-eu-accession-to-the-echr
https://www.europeanpapers.eu/en/e-journal/EP_eJ_2023_3
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Now, ten years later, this very draft agreement has been revised and might again be sub-
jected to scrutiny by the Court. However, what has changed in the meantime is what
scholars consider a softening in the Court's otherwise rather rigid approach to auton-
omy.2 Opinion 1/17 on the Comprehensive Economic and Trade Agreement (CETA) with
Canada® did indeed come as a surprise to some, as the Investor state dispute settlement
(ISDS) system that it establishes was considered to be in line with the notion of auton-
omy."® Naturally, the question arises of whether the CJEU, if asked to rule again on the
legality of the DAA concerning the EU's accession to the ECHR, would follow its concilia-
tory approach vis-a-vis the international legal order, which it embarked on in Opinion
1/17. Therefore, the present contribution will seek to answer two related questions:
Which lessons can be derived from Opinion 1/17, and were these lessons taken into ac-
count in the revised DAA?

This contribution is structured in the following way. The next section will briefly revisit
the historical background against which the revised DAA, and the question of balancing the
EU's external action versus the principle of autonomy, appear. Section Ill will then seek to
explain why a comparison with Opinion 1/17 and thus with the CETA is even relevant for the
purposes of assessing the new draft agreement. Subsequently, the autonomy test em-
ployed by the Court in Opinion 1/17 shall be introduced and tested against the revised DAA
(Section IV). The different steps of this test will be elaborated on in different subsections,
each of which will first consider the lessons to be learned from the Court's CETA Opinion
before analysing whether any of these lessons returns in the text of the revised DAA. Finally,
a conclusion will be drawn in which the main questions of the paper shall be answered.

8 GC Leonelli, ‘CETA and the External Autonomy of the EU Legal Order: Risk Regulation as a Test' (2020)
LIEI 43; P Koutrakos, ‘The Anatomy of Autonomy: Themes and Perspectives on an Elusive Principle’ (2019)
City Research Online 90, 99; W Weil3, ‘CETA Investment Court and EU External Autonomy: Did Opinion 1/17
Strengthen the EU's Room for Manoeuvre in External Relations? (2020) Hungarian Yearbook of Interna-
tional and European Law 15, 22 ff; A Melikyan, ‘The Legacy of Opinion 1/17: To What Extent is The Autono-
mous EU Legal Order Open to New Generation ISDS? (2021) European Papers www.europeanpapers.eu
645, 658 ff; S Gaspar-Szilagyi, ‘Between Fiction and Reality, The External Autonomy of EU Law as a
“Shapeshifter” After Opinion 1/17" (2021) European Papers www.europeanpapers.eu 675; K Bradley, ‘In-
vestor-State Dispute Tribunals Established under EU International Agreements: Opinion 1/17 (EU-Canada
CETA) in G Butler and RA Wessel (eds), EU External Relations Law: The Cases in Context cit. 959.

9 Comprehensive Economic and Trade Agreement (CETA) between Canada, of the one part, and the
European Union and its Member States, of the other part [2017].

0 Opinion 1/17 Comprehensive Economic and Trade Agreement between Canada, of the one part, and the
European Union and its Member States, of the other part (CETA) ECLI:EU:C:2019:341 paras 106-161.


https://www.europeanpapers.eu/en/e-journal/legacy-opinion-1-17-autonomous-eu-legal-order-new-generation-isds
https://www.europeanpapers.eu/en/e-journal/between-fiction-and-reality-external-autonomy-eu-law-shapeshifter-after-opinion-1-17
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IT. HISTORICAL BACKGROUND

Irrespective of the fact that Opinion 2/13 came as a surprise to most EU law experts,'" the
CJEU’s aversion towards external dispute settlement mechanisms and fear of interfer-
ence with the EU legal order by foreign courts seems to be a common thread throughout
the CJEU's jurisprudence. In order to understand the reasoning behind and the develop-
ment of the Court's arguments, it is useful to briefly revisit the starting points.

Six times the Court has already been given the opportunity to issue an opinion on
draft agreements that also established a judicial system to check whether the proposed
system was in conformity with the notions underlying the concept of EU autonomy. The
earliest one was Opinion 1/91,'2 in which the Agreement on the European Economic Area
(EEA Agreement) - a mixed agreement in which the EU sought to reproduce some notions
of Community law on the international plane - was declared incompatible with the Trea-
ties. The reason for the Court’s decision was the potential of the EEA Court being able to
interpret provisions of EU law and to rule on the allocation of responsibility between the
EU and its Member States, which was considered by the CJEU as contradicting the concept
of the autonomy of the EU legal order.'3 Subsequently, the EEA Agreement was revised
to accommodate the CJEU's position and on the basis of Opinion 1/92,'4 it was finally ac-
cepted.'> The following decades saw a refinement and broadening of the concept of the
external autonomy of EU law, resulting in Opinion 1/00'® and Opinion 1/09."7 In the for-
mer, the Courtintroduced a two-pronged autonomy test in accordance with which agree-
ments entered into by the Union are only in conformity with the autonomy concept if
they (1) preserve the “essential character of the powers of the Community and its institu-
tions”'® and (2) refrain from establishing judicial systems capable of imposing binding
interpretations of EU law on the EU and its institutions.’® In Opinion 1/09 it was added

1 See, for instance, the contributions to the entire Special Section ‘Opinion 2/13: The E.U. and the
European Convention on Human Rights’ (2015) German Law Journal 105.

2 Opinion 1/91 cit.

13 )W van Rossem, ‘Pushing Limits: The Principle of Autonomy in the External Relations Case Law of
the European Court of Justice’ in M Andenas and L Pantaleo, M Happold and C Contartese (eds), EU External
Action in International Economic Law (Asser Press 2020) 35, 38-39.

4 Opinion 1/91 cit. See E Paasivirta, The Union’s Participation in Legally Binding International Third-
Party Dispute Settlement: Opinion 1/91 (EEA I) and Opinion 1/92 (EEA lI) cit.

'5 JW van Rossem ‘Pushing Limits: The Principle of Autonomy in the External Relations Case Law of the
European Court of Justice’ cit. 39.

6 Opinion 1/00 European Common Aviation Area ECLI:EU:C:2002:231. See C Rapoport, ‘Autonomy of the
EU Legal Order and International Agreements Extending the Acquis: Opinion 1/00 (European Common Avia-
tion Area)', in G Butler and RA Wessel (eds), EU External Relations Law: The Cases in Context cit. 421.

7 Opinion 1/09 Creation of a unified patent litigation system ECLI:EU:C:2011:123.

8 Opinion 1/00 cit. para. 12.

9 Ibid. para. 13; JW van Rossem ‘Pushing Limits: The Principle of Autonomy in the External Relations
Case Law of the European Court of Justice’ cit. 40.
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that not only the CJEU's but also the national courts’ powers and competences must re-
main unaltered.?® Perhaps the clearest case of the CJEU invoking the idea of autonomy
to prevent the EU from subjecting itself to the jurisdiction of a foreign court is Opinion
2/13, in which the first draft agreement on the accession of the EU to the ECHR was found
to be incompatible with the Treaties. This opinion was heavily criticised as many scholars
considered the Court's argumentation to be too rigid and incoherent with previous case
law.2" The very idea of external scrutiny that comes with accession to the ECHR seemed
to have been ignored by the Court; after all, the whole idea of joining the ECHR system is
to allow for an external check of one’s domestic human rights judgments.

EU legal scholars like to think that the extensive academic debate that followed Opin-
ion 2/13 also helped the Court reassess its starting points. In 2019, five years after issuing
Opinion 2/13, the Court of Justice handed down another opinion; this time on the legality
under EU law of the CETA, concluded between the EU, its Member States, and Canada,
and the ISDS system that it establishes. Opinion 1/17 found the CETA dispute settlement
mechanism to be compatible with the Treaties and the autonomy of the EU legal order,
a decision which - in light of the Court's prior rigidity and protectiveness - indeed came
as somewhat of a surprise. Hence, Opinion 1/17 is one of very few cases in which an ex-
ternal dispute settlement mechanism was declared to be in line with EU law.

The divergence between the Court’s reasoning in Opinion 2/13 and in Opinion 1/17
sheds a special light on the progress that was recently made in the negotiation process
concerning the EU’s accession to the ECHR. Nine years after the Luxembourg Courtissued
Opinion 2/13, the CDDH ad hoc negotiation group (“47+1 Group”) concluded its ongoing
negotiations, thereby producing a draft for a new accession agreement.?? As it is likely
that the CJEU will be requested to give its opinion on the draft's compatibility with EU law,
it seems sensible to assess to what extent lessons drawn from, in particular, Opinion 1/17
have been taken into account in the drafting process to ensure that the Court delivers a
positive verdict.

20 Opinion 1/09 cit. para. 89; JW van Rossem ‘Pushing Limits: The Principle of Autonomy in the External
Relations Case Law of the European Court of Justice’ cit. 43-44.

21 Odermatt, ‘When a Fence Becomes a Cage: The Principle of Autonomy in EU External Relations Law’
(EUI Working Papers 07-2016) 15-19; JW van Rossem ‘Pushing Limits: The Principle of Autonomy in the
External Relations Case Law of the European Court of Justice’ cit. 43-46; S Gaspar-Szilagyi, ‘Between Fiction
and Reality, The External Autonomy of EU Law as a “Shapeshifter” After Opinion 1/17' cit. 678-679; A
tazowski and RA Wessel, ‘When Caveats turn into Locks: Opinion 2/13 on Accession of the European Union
to the ECHR' (2015) German Law Journal 179.

22 See note 1.
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TTT. RELEVANCE OF A COMPARISON WITH OPINION 1/17

So, against the backdrop of this brief summary of the CJEU’s applicable case law, why is
an analysis of and comparison with Opinion 1/17 relevant for the purpose of assessing
the revised DAA?

Opinion 1/17 deals with the participation of the EU in the CETA, a mixed agreement
concluded by the EU and its Member States, on the one hand, with non-Member State
Canada on the other. CETA establishes an ISDS system which comprises the CETA Tribu-
nal,2® competent to hear disputes between investors and states, as well as an Appellate
Tribunal.?* At first glance the nature of such agreement differs from that of the DAA.
While the former constitutes a bilateral trade agreement, the latter envisages the Union's
accession to the ECHR,% an international agreement to which both EU Member States
and a large number of other states are a party. Yet, there are important similarities be-
tween the two agreements that render an analysis of Opinion 1/17 worth making.

Both the CETA and the DAA constitute agreements entered into by the EU, submitting
the latter to the jurisdiction of a judicial body responsible for the agreements’ interpreta-
tion and being able to issue decisions binding upon the Union.%® In both instances, the
respective judicial mechanism stands outside the EU judicial system, which - in light of
the idea of external autonomy - has important implications for the Court's powers and
competences, as will be elaborated upon below. While Opinion 2/13 dates back to 2014,
Opinion 1/17 was issued more recently in 2019, so that an analysis of the latter may allow
for conclusions as to the question of whether there has been any development in the
Court's case law concerning the notion of external autonomy of the EU legal order.

Furthermore, the CJEU’s reasoning in Opinion 1/17 may be used to illustrate how the
Court employs different conceptions of autonomy depending on the context of the EU’s
external action. In that regard, recent scholarly work identified a narrow and a broad con-
ception of autonomy in the Court's jurisprudence.?’ It has been argued that the CJEU
adopts a broad, far-reaching conception of autonomy in the context of agreements con-
cluded between EU Member States inter se?® and a rather narrow, more lenient conception

23 CETA cit.

24 CETA cit. arts. 8.28(1).

2> European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR)
[1953].

26 Ibid. art. 19; CETA cit. arts. 8.27(1) and 8.28(1).

27 E Kassoti and ) Odermatt, The Principle of Autonomy and International Investment Arbitration: Reflec-
tions on Opinion 1/17' cit. 8; ] Odermatt, ‘When a Fence Becomes a Cage: The Principle of Autonomy in EU
External Relations Law’ cit. 9; T Lock, ‘The Future of the European Union’s Accession to the European Conven-
tion on Human Rights After Opinion 2/13: Is it Still Possible and Is it Still Desirable?' (2015) EuConst 239, 243.

28 A famous case in point is ase C-284/16 Achmea ECLI:EU:C:2018:158, on a bilateral investment treaty
that was applicable between the Kingdom of the Netherlands and the Slovak Republic. See X Groussot and
ML Oberg, The Web of Autonomy of the EU Legal Order: Achmea’ in G Butler and RA Wessel (eds), EU
External Relations Law: The Cases in Context cit. 927. Cf also case C-741/19 Républic de Moldavie
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when it comes to agreements between the EU or its Member States, on the one hand, and
non-Member States on the other.?° The narrow conception is focused on preserving the
CJEU's exclusive powers in the interpretation of EU law3C and thus it is rather indulgent in
that it merely requires for there to be “sufficient ‘safeguards’ [...] in place to protect the EU
and its autonomy”.3' When employing a broader conception of autonomy, however, the
CJEU is not only concerned with the preservation of its own powers but also with the safe-
guarding of more fundamental “essential characteristics of the European Union legal or-
der”.32 In such cases, the Court considers how an envisaged agreement between Member
States will be implemented in practice and requires it to exclude any theoretical and hypo-
thetical possibility of any court other than the CJEU interpreting and applying EU law.33

This distinction is important to keep in mind throughout the following analysis, and
it cautions us not to jump to any conclusions from the analysis of CETA and Opinion 1/17
to the DAA's compatibility with the autonomy of EU law. That is because there is an im-
portant difference between the two agreements: while the CETA's subject matter relates
to the EU’'s economic relations with Canada (a non-EU Member State), the ECHR, and thus
ultimately the DAA, are concerned not only with the relationship of the EU with non-Mem-
ber States but also with the relationship between EU Member States inter se.

In Opinion 1/17, the Court, in adopting a narrow conception of autonomy, confined
itself to a strict textual and grammatical interpretation, thereby adhering to the literal
reading of the CETA text instead of examining the impact that the agreement is liable to
have in practice.3* In respect of the revised DAA, however, the fact that the ECHR is also
binding between Member States inter se suggests that the Court will likely take a broader
and more extensive approach to the notion of autonomy. Hence, it should not be taken
for granted that the CJEU will follow the rather lenient approach it has adopted in Opinion
1/17 when ruling upon the new draft agreement.

ECLI:EU:C:2021:655 on the (in)compatibility of the intra-EU application of the Energy Charter Treaty's inves-
tor-state dispute settlement mechanisms with EU law. See for instance: ). Odermatt, ‘Is EU Law Interna-
tional? Case C-741/19 Republic of Moldova v Komstroy LLC and the Autonomy of the EU Legal Order’ (2021)
European Papers www.europeanpapers.eu 1255.

29 E Kassoti and ] Odermatt, The Principle of Autonomy and International Investment Arbitration: Re-
flections on Opinion 1/17 cit. 6.

30 Ipid. 8; B de Witte, ‘European Union Law: How Autonomous is its Legal Order? (2010) Zeitschrift fur
offentliches Recht 141, 150.

31 E Kassoti and ] Odermatt, The Principle of Autonomy and International Investment Arbitration: Re-
flections on Opinion 1/17 cit. 8.

32 Opinion 1/91 cit. para. 21; Opinion 1/09 cit. para. 65; ] Odermatt, ‘When a Fence Becomes a Cage:
The Principle of Autonomy in EU External Relations Law’ cit. 10.

33 E Kassoti and ] Odermatt, The Principle of Autonomy and International Investment Arbitration: Re-
flections on Opinion 1/17 cit. 8.

34 GC Leonelli, ‘CETA and the External Autonomy of the EU Legal Order: Risk Regulation as a Test' cit.
48-49, 53.


https://www.europeanpapers.eu/en/europeanforum/is-eu-law-international-case-moldova-v-komstroy-and-autonomy-of-eu-legal-order
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V. THE DAA: LESSONS LEARNED FROM OPINION 1/17?

In Opinion 1/17, the CJEU declared CETA and the ISDS system established by it to be com-
patible with EU law and with the idea of external autonomy of the EU legal order. The
Court's assessment was conditioned on an affirmative answer to the initial question of
whether the external dispute settlement mechanism stood outside the EU judicial sys-
tem.3> From the Court’s subsequent analysis, one can discern a two-pronged autonomy
test, which, in its essence, resembles the one it initially introduced in its Opinion 1/00.
Accordingly, an international agreement and the judicial system that it establishes are in
conformity with the autonomy of the EU legal order where two criteria are satisfied: First,
it shall be established that the foreign tribunal does not interpret and apply EU law; and
second, there shall be safeguards in place preventing this tribunal from issuing decisions
capable of "preventing the EU institutions from operating in accordance with the EU con-
stitutional framework”.?8 In the following subsections, these conditions will be examined
and applied to the DAA: (7) the existence of the treaty's dispute settlement mechanism
outside the EU judicial system; (2) the absence of any competence for foreign courts to
interpret and apply EU law; and (3) the existence of safeguards ensuring that the tribu-
nals’ decisions do not prevent the EU institutions from operating in accordance with the
EU constitutional framework.

V.1 THE EXISTENCE OF THE TREATY'S DISPUTE SETTLEMENT MECHANISM OUTSIDE
THE EU JUDICIAL SYSTEM

From the outset of its substantive analysis in Opinion 1/17, the Court establishes that the
ISDS mechanism set up in CETA stands outside the EU judicial system.3” Consequently, it
was found to be consistent and logical that there is no preliminary reference procedure
in place which would allow or necessitate the CETA Tribunal to request preliminary rul-
ings from the CJEU.38 Neither does the CJEU or any Member State’s national court have
the competence to review decisions of the CETA Tribunals.3?

How does this requirement stand out in relation to the revised DAA: Does the estab-
lished court system stand outside the EU judicial system? The text of the draft treaty con-
tains certain safeguards to that effect. One such safeguard is art. 5, which regulates the
relationship between the preliminary reference procedure, which is characteristic for the
EU legal order, and the procedure for requesting advisory opinions from the ECtHR under

35 Opinion 1/17 cit. paras 113-14.
36 Ibid. para. 119.

37 Ibid. paras 113-14.

38 Ibid. para. 134.

39 Ibid. para. 135.
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Protocol No. 16 to the ECHR.4? The provision is meant to ensure that the highest national
courts cannot circumvent their duty to request preliminary rulings from the CJEU by mak-
ing use of the advisory opinion procedure before the ECtHR, and thus it keeps the two
procedures separate from one another. Similarly, it is provided that the prior involvement
procedure, which allows the CJEU to interpret provisions of EU law before they are taken
into account by the ECtHR, is strictly confined to the mere assessment of EU legal bases.*'
Thus, the CJEU will not be able to assess the act or omission complained of by the appli-
cant before the ECtHR. Similarly to CETA, the DAA does not allow the CJEU to re-examine
final decisions by the ECtHR, either. Therefore, it is possible to conclude that the system
established by the DAA does indeed stand outside the EU judicial system. This implies
that for the DAA to be approved by the CJEU, the autonomy test - the two steps of which
will be assessed in the following to subsections - must be passed.

V.2 THE ABSENCE OF ANY COMPETENCE FOR FOREIGN COURTS TO INTERPRET AND
APPLY EU LAW

A large part of the Court's assessment in Opinion 1/17 was devoted to the question of
whether the condition of absence of any competence for the tribunals of interpreting or
applying EU law was fulfilled.*? The condition that any foreign court - in this case, the
ECtHR - must lack any competence to interpret or apply EU law was the main reason for
the 2013 DAA to fail the autonomy test in Opinion 2/13; the Court had found that the
agreement would allow and even require the ECtHR to interpret and apply EU law in var-
ious ways.*® Therefore, many of the revisions of the DAA's original text may be consid-
ered direct responses to Opinion 2/13. They are meant to ensure that the interpretation
and application of EU law remain the exclusive competence of the CJEU.

The overarching idea of exclusive jurisdiction for the CJEU to interpret and apply EU
law covers various aspects. First and foremost, in Opinion 1/17 it was considered crucial
that the CETA Tribunal's power of interpretation and application be confined to the pro-
visions of the CETA itself, which it is to interpret “in accordance with the rules and princi-
ples of international law applicable between the Parties”.** Hence, for the revised 2023
DAA to be approved, it should be a given that in its judgments the ECtHR confines itself
to the interpretation and application of the provisions of the ECHR. One of the 2013 DAA's
provisions criticised in that respect in Opinion 2/13 stipulated that the procedure for prior
involvement of the CJEU was to take place where the latter “[had] not yet assessed the

4046+1 ad hoc group Report to the CDDH, 46+1(2023)35FINAL of 30 March 2023 (hereinafter “Report
to the CDDH"), art. 5.

41 Ibid. Appendix 5, paras 77-78.

42 Opinion 1/17 cit. paras 120-36.

43 Opinion 2/13 cit. paras 186-90, 221-25,230-31, 238-41, 245-46.

4 Opinion 1/17 cit. para. 122.
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compatibility with the rights at issue [...] of the provision of European Union law”.%> The
CJEU found that such a provision would allow for the ECtHR to interpret the case law of
the Luxembourg Court and therefore to go beyond the interpretation of the ECHR's pro-
visions. That is why in the course of revising the accession agreement’s text the negotia-
tion group clarified that for the purposes of the prior involvement procedure, it will be
up to the EU rather than the Strasbourg Court to determine 2whether the CJEU has al-
ready undertaken the assessment”.#¢ It seems as if the negotiating group thereby sought
to persuade the Court that the ECtHR's interpretating powers would not exceed the realm
of the ECHR.

A second important consideration under the first step of the autonomy test is the
idea that it should be exclusively up to the CJEU to rule on the allocation of responsibility
between the EU and its Member States. In Opinion 1/17 the Court ruled that art. 8.21(3)
CETA would indeed reserve the power of allocating responsibility between the EU and its
Member States to the EU.#” Similarly, the 47+1 Group sought to acknowledge this notion
when revising arts. 3(5) and 3(6) on the co-respondent mechanism, one of the DAA’s most
characteristic features. The new text subjects the triggering and terminating of the co-
respondent mechanism to a prior ‘reasoned assessment’ by the EU, thereby allowing the
latter to rule upon the division of powers in a ‘determinative and authoritative’ state-
ment.*® Unlike the 2013 DAA,*° the revised draft agreement no longer allows the ECtHR
to decide that only one of the parties - namely either the respondent or the co-respond-
ent - shall be liable. Instead, once the co-respondent mechanism has been triggered,
both the respondent and the co-respondent are to be held jointly liable.>°

Third, Opinion 1/17 is well known for the CJEU’s distinction between considering EU
law as a matter of fact versus considering it as a matter of law.>" It found that whenever
the CETA Tribunal does assess the compatibility of a measure of EU law with the CETA
text, it considers EU law merely as a matter of fact rather than interpreting it; the CETA
Tribunal will always have to follow the prevailing interpretation of the EU law in question
by the CJEU. The CJEU, on the other hand, can never be bound by the meaning given to
EU law by the CETA Tribunal.>? The passage on consideration of EU law as a matter of fact
was heavily criticised by scholars who argue that the idea of distinguishing between ap-
plication of law as a matter of fact and a matter of law was a mere theoretical fiction em-
ployed by the Court to justify its more lenient approach. In practice, any foreign court will

45 Report to the CDDH cit. art. 3(7).

46 Report to the CDDH cit. Appendix 5, para. 76.
47 Opinion 1/17 cit. para. 132.

48 Report to the CDDH cit. Appendix 5, para. 61.
49 Ibid. art. 3(7).

%0 pid. art. 3(8).

51 Opinion 1/17 cit. paras 130-31.

52 Ipid.
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not be able to avoid interpreting EU law when ruling upon the legality of an EU measure.>3
In the revised DAA, the idea of applying EU law as a matter of fact is not explicitly men-
tioned. Yet, some of the agreement’s provisions may be seen as implicitly using the con-
cept, by allowing the CJEU to rule on the interpretation of EU law before the latter is being
applied by the ECtHR. For example, the tests for triggering the co-respondent mechanism
require the taking into account of EU law provisions “as interpreted by the competent
court”,>* the competent court being the CJEU. Moreover, the prior involvement procedure
is meant to ensure that before a case is brought before the ECtHR, the CJEU is given the
opportunity to rule on the “validity or the interpretation of a provision of secondary law
or the interpretation of a provision of primary law".>> However, such assessment by the
CJEU will not bind the Strasbourg Court,*® which raises doubts as to whether the CJEU will
consider the text of the DAA sufficient to obliterate any worries as to the interpretation
of EU law by a foreign court - in particular in light of the fact that the Court will most likely
scrutinise the revised DAA more critically and strictly than the CETA (due to the adoption
of a broader notion of autonomy).

Lastly, as part of its autonomy test, the CJEU checks whether any given agreement pre-
serves the principle of mutual trust, meaning the idea that any Member State court must
trust that any other domestic court within the EU applies at least the EU's fundamental
rights standard in its judgments.>” The first time the principle of mutual trust came into play
in the context of autonomy was in Opinion 2/13, in which the Court considered it to be one
of the ‘essential characteristics’ of EU law which must remain unaffected by the EU's acces-
sion to the ECHR.%8 The CETA is an agreement concluded with Canada, a non-EU Member
State. Since the idea of mutual trust does not play a role in the EU’s external relations with
non-Member States, the principle did not have to be accommodated for in the text of the
CETA. The situation is different with respect to the ECHR, which binds not only the EU and
third parties but also the EU Member States inter se, which entails the requirement for the
DAA to guarantee protection of the principle of mutual trust.>® A respective safeguard can

53 S Gaspar-Szilagyi, ‘Between Fiction and Reality, The External Autonomy of EU Law as a “Shapeshifter”
After Opinion 1/17' cit. 684-686.

54 Report to the CDDH cit. Appendix 5, para. 55.

55 Ibid. Appendix 5, paras 74-79; the notion of “interpretation of a provision of secondary law” was
added by the 47+1 Group to the draft explanatory report after the CJEU had found in Opinion 2/13 (paras
242-47) that the absence of such mentioning would preclude a definitive interpretation by the Court of
secondary law.

%6 Ibid. Appendix 5, para. 78.

57 Ibid. Appendix 5, paras 87-88; see, for instance, L Bohacek, ‘Mutual Trust in EU Law: Trust “in What”
and “Between Whom"?' (2022) European Journal of Legal Studies 103, 109-112.

58 Opinion 2/13 cit. para. 191-95; JW van Rossem ‘Pushing Limits: The Principle of Autonomy in the
External Relations Case Law of the European Court of Justice’ cit. 51.

59 Opinion 2/13 cit. para. 194.
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be found in art. 6 of the revised DAA, which lays down that the principle of mutual trust
must remain unaffected by the EU's accession to the ECHR.

V.3 THE EXISTENCE OF SAFEGUARDS AGAINST INTERFERENCE WITH THE EU
INSTITUTIONS  PROPER FUNCTIONING

The second major question asked in Opinion 1/17 was whether it was guaranteed that any
of the external tribunals' decisions will be without effect as to the EU institutions’ operation
“in accordance with the EU constitutional framework”.®° For this second step of the auton-
omy test to be passed, the Court considered that it had to be proven that an international
agreement entered into by the Union would not have the effect of requiring “the Union -
or a Member State in the course of implementing EU law - [...] to amend or withdraw legis-
lation because of an assessment made by a tribunal standing outside the EU judicial system
of the level of protection of a public interest established [...] by the EU institutions”.®’

Again, the CJEU confined itself to a strict grammatical interpretation of the CETA's text, %2
pursuant to which it found that the CETA Tribunals would lack any jurisdiction to “call into
question the level of protection of public interest determined by the Union following a dem-
ocratic process”,®3 inter alia with respect to the level of fundamental rights protection.®4
This analysis is another testament to the Court's leniency when adopting a narrow notion
of autonomy. Had it assessed strictly the agreement’s implications in practice, it might have
also come to the conclusion that decisions by the CETA Tribunal may indeed have the effect
of necessitating the Union to amend secondary legislation in order to avoid “several addi-
tional investment arbitrations - copycat cases"®> across the EU, as well as a patchwork im-
plementation of EU law due to the Member States facing conflicting obligations under EU
law and under investment law as interpreted by the CETA Tribunal.®®

What does this mean for the revised DAA and its prospects of being approved by the
Court? Will the ECtHR be able to appraise the EU's level of fundamental rights protection
and pursuantly effectively require EU institutions to amend or withdraw legislation? In
the Draft Explanatory Report to the revised DAA it is explicitly stated that a decision by
the ECtHR, by which it finds that a measure of EU law is incompatible with the Convention
rights, will be binding upon the Union.®” In fact, it is the very purpose of accession by the

60 Opinion 1/17 cit. paras 112,118.

61 Ibid. para. 150.

62 GC Leonelli, ‘CETA and the External Autonomy of the EU Legal Order: Risk Regulation as a Test' cit. 62.

63 CETA cit. para. 156.

64 Ibid. para. 160.

65 S Hindelang, ‘Conceptualisation and Application of the Principle of Autonomy of EU Law - The CJEU’s
Judgement in Achmea Put in Perspective’ (2019) ELR 383, 390; GC Leonelli, ‘CETA and the External Autonomy
of the EU Legal Order: Risk Regulation as a Test' cit. 61.

66 GC Leonelli,'CETA and the External Autonomy of the EU Legal Order: Risk Regulation as a Test’ cit. 61-62.

67 Report to the CDDH cit. Appendix 5, para. 30.
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EU to the ECHR to allow the Strasbourg Court to check the compliance of EU acts with its
human rights standards in a mandatory manner; this was also recognised by the CJEU in
Opinion 2/13.%8 Nonetheless, the Court ruled that there was a need for some form of co-
ordination between art. 53 ECHR, which allows states party to the Convention to raise
their level of human rights protection beyond the one set by the ECHR, and art. 53 of the
Charter to guarantee that the level of protection afforded under the Charter will not be
jeopardised.®® A provision to that effect was missing in the 2013 DAA,”° but has been
added in art. 1(9) of the revised 2023 DAA. Accordingly, post-accession, EU law may set
its own standard of protection of human rights, as long as such standard meets, or ex-
ceeds, the level of protection guaranteed by the ECHR itself.”!

Such a rule resembles the one laid down in the CETA granting state parties the right
to “regulate within their territories to achieve legitimate policy objectives”,”? including
with respect to fundamental rights protection. The Court considered the latter to be a
sufficient safeguard to the effect that none of the tribunals’ decisions would impede the
EU institutions’ operation in accordance with the EU constitutional framework.”? The
foregoing suggests that the Court should reach a similar conclusion when assessing the
revised DAA; this at least would be consequential if it was to adopt a conception of au-
tonomy similar to the one it used in Opinion 1/17.

V. CONCLUSION

In answering the initial question of what lessons can be drawn from Opinion 1/17, one
may point out the different particularities of the CETA's text, which the CJEU considered
to guarantee conformity with the principle of external autonomy. For an international
agreement to be approved it must be demonstrated that the judicial system that it es-
tablishes stands outside the EU judicial system, that foreign courts do not have the power
to interpret and apply EU law, and that there are safeguards in place against interference
with the EU institutions’ proper operation within the EU constitutional framework. Partic-
ularly favourable to the Court was the idea of EU law being taken into account as a matter
of fact rather than as a matter of law.

The analysis above shows that many of the considerations made by the CJEU in Opin-
ion 1/17 indeed show up in the revised DAA. Some are addressed explicitly, such as the
principle of mutual trust or the idea of exclusive competence for the EU to rule upon the
allocation of responsibilities. Others are implicitly alluded to, for instance the idea of ab-
sence of interpretation of EU law through a foreign court.

68 Opinion 2/13 cit. para. 185.

89 Ibid. para. 189.

70 Ibid. para. 190.

71 Report to the CDDH cit. art. 1(9) and Appendix 5, para. 38.
72 CETA cit. art. 8.9.1.

73 Opinion 1/17 cit. para. 154.
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However, recalling the above-mentioned distinction between the broad and narrow
conception of autonomy, those lessons should be considered with caution. In Opinion
1/17, the CJEU adopted a relatively narrow conception of autonomy, whereby it confined
itself in its analysis to a strictly literal interpretation of the CETA's text. In particular the
idea of considering EU law as a matter of fact may be considered an example of the
Court's rather lenient approach to the autonomy of EU law. If the CJEU was to issue an
opinion on the revised DAA, the fact that the ECHR binds not only the EU and a non-
Member State but also EU Member States inter se suggests that the Court will interpret
the notion of autonomy more broadly. Especially in light of Opinion 2/13, it is probable
that the Court will subject the revised DAA to a stricter, more substantive scrutiny than
has been the case for the CETA.

To conclude, the analysis of Opinion 1/17 alone does not allow for a clear prediction
as to whether the new text of the DAA will be considered acceptable from the CJEU's
perspective. It remains to be seen whether Opinion 1/17 did indeed mark a shift in the
Court's jurisprudence to more openness and trust towards the international legal order,
or whether the Court will fall back to the rather sceptical stance it previously adopted in
Opinion 2/13.
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