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ARTIFICIAL INTELLIGENCE AND EU LAW ENFORCEMENT: A BOTTOM-UP APPROACH

This Special Section is dedicated to exploring the impact of Automated Decision-Making
(ADM), and in particular of Artificial Intelligence (Al) systems, in some policy-areas of EU
law enforcement. This collection of Articles is part of the research outputs of the Jean
Monnet Network on EU Law Enforcement (EULEN), which carried out between 2019 and
2023 research, teaching, and dissemination activities on EU law enforcement from both
a horizontal and a sectoral perspective.’

Enforcement of EU law has been prone to the effects coming from the expanding
knowledge on enforcement. Three major models of the enforcement of EU law can be
distinguished: indirect, direct and the special case of the Common Foreign and Security
Policy (CFSP).2 The classical model of enforcement has been indirect, whereby responsi-
bility for the implementation of EU law mainly falls on Member states, while enforcement
is predominantly carried out by the EU Commission vis-a-vis the Member states via the
infringement procedure.3 This model has faced a transformation in light of the discussed
evolution of knowledge to invest also in the preventive function of enforcement. Thus,
EU pilots and other dialogue procedures with national administrations have been devel-
oped to improve compliance; this is instead of exclusively resorting to sanctioning proce-
dures. In addition, the EU legislator has become increasingly prescriptive on how national
enforcement should be organized, including which sanctions should be imposed and
which institutional arrangements may need to take place such as the creation of inde-
pendent supervisory authorities.* Direct enforcement, in turn, has proliferated, particu-
larly since 2000. This means that EU institutions and agencies increasingly enforce EU law
directly against private actors.” There have also been several developments to strengthen

" The official webpage of the network is jmn-eulen.nl.

2 M Scholten, ‘EU (Shared) Law Enforcement: Who Does What and How?' in S Montaldo, F Costamagna,
and A Miglio (eds), EU Law Enforcement: The Evolution of Sanctioning Powers (Routledge 2021) 7.

3 Arts 258-260 TFEU.

4JH Jans, A Prechal and R Widdershoven (eds), Europeanisation of Public Law (Europa Law Publishing
2015, 2"d edn).

5 M Scholten and M Luchtman (eds), Law Enforcement by EU Authorities: Implications for Political and
Judicial Accountability (Edward Elgar 2017).
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the preventive and not only reactive function of enforcement through the use of various
tools for the monitoring phase, dialogues, incentives for compliance programs, and so
on.% In sum, diversification can also be diagnosed with regard to direct enforcement.”

Overall, the diversification of enforcement models, structures and tools certainly
brings both opportunities and challenges, and raises a number of pertinent questions, in
particular with regard to the key legal principles and values that have governed the
boundary between EU and national competences, including in enforcement matters: the
principles of conferral, subsidiarity, proportionality, effectiveness, equivalence, national
procedural autonomy, the (non-)delegation doctrine, the protection of fundamental
rights, the right to good administration and the values democracy and rule of law.

How can EU law enforcement best be designed to strike a fair balance between ef-
fective and legitimate enforcement? Among other criteria relevant to optimising EU law
enforcement, technology is a crucial factor that brings both opportunities and challenges.
Indeed, technological disruption is dramatically transforming law enforcement - and law
implementation more broadly - from various perspectives. In the context of the EULEN
Network, we have focused on one set of these changes, namely those brought about by
the expansion of ADM, and specifically of Al systems, in the activity of public authorities
carried out to enforce EU law. Two preliminary conceptual observations should be made
here. On the one hand, the operation of ADM systems is based on two elements: the first
is software that assists, supplements, or replaces human decision-making processes,
leading (as far as this topic is concerned) to the adoption of acts or the promulgation of
rules enforcing EU law, and which produces outputs in the form of contents, predictions,
recommendations or decisions; the second element is the data that serves as input and
which can be used for various purposes. On the other hand, Al systems can be under-
stood as a subcategory of ADM systems that seek to emulate human intelligence using a
number of scientific approaches and technologies that we are very quickly getting used
to hearing about (logic-based approaches, statistical approaches, machine learning, deep
learning, and so on).

Because of its enormous capacity to process data in order to extract information that
escapes the human mind and its greater power to establish correlations, Al holds great
promise for enhanced objectivity and, as far as we are concerned, a more effective en-
forcement of EU law. Al systems could thus facilitate the performance of administrative
and judicial tasks and overcome natural human limitations. Indeed, human decisions are
typically prone to error and bias.® However, it should be stressed that Al is only a tool for

6 M Scholten (ed.), Research Handbook on the Enforcement of EU Law (Edward Elgar 2023).
7 M Scholten, ‘EU (Shared) Law Enforcement’ cit.
8 C Coglianese and A Lai, ‘Algorithm v. Algorithm’ (2022) Dukel] 128.
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optimising systems that are entrusted with specific objectives based on data and classi-
fication processes.® Simply put, its enormous potential in terms of knowledge generation
is offset by a patent “narrowness of perception”. From this perspective, the more amena-
ble to codification the domain in which Al systems are used, the more efficient and effec-
tive these systems will be. There are also other pernicious effects that can result from
this enhanced computational capacity.'® The use of Al generates a particular set of bias.™
The exponential increase in data overflows the human being's capacity for assimilation,
which menaces to making the machine indispensable, thus generating a significant de-
pendence on it.'2 As for their legal implications, Al systems can also adversely affect both
the constitutional principles and values of the EU (namely, democracy and the rule of
law),"® and the fundamental rights of individuals (e.g. data protection rights, the right not
to be discriminated, the right to asylum, and so on).™

These and other rights and principles comprise legal requirements that can be both
fulfilled and put at risk when public authorities enforce EU law through ADM and Al sys-
tems. The challenge of integrating ADM (and in particular Al) systems into EU law enforce-
ment is to enjoy the promise of optimization of EU policies, while at the same time avoid-
ing at least their most notable risks. From a methodological perspective, research on the
impact of Al systems on EU law enforcement needs to be carried out following two dif-
ferent, yet compatible perspectives. The first one is a deductive, top-down approach, that
seeks to reconstruct the legal regime applicable to the use of Al systems for enforcement
purposes in light of general doctrines and principles of EU law. Meeting this challenge will
require EU courts and the EU legislator to make different trade-offs that will plausibly
depend on criteria such as: i) the technological approach of the system - semi or fully
automated systems, machine learning, deep learning, and so on, ii) the functions it per-
forms - red-flagging, allocation of scarce resources, provision of public services, and so

9 S Russell and P Norving, Artificial Intelligence. A Modern Approach (Prentice Hall 2010) 1-5.

10T Wu, ‘Will Artificial Intelligence Eat the Law? The Rise of Hybrid Social-Ordering Systems’ (2019)
ColumLRev 2001; E Micheler and A Whaley, ‘Regulatory Technology - Replacing Law with Computer Code’
(LSE Legal Studies Working Paper 14-2018).

1 CR Sunstein, ‘Governing by Algorithm? No Noise and (Potentially) Less Bias' (2022) Dukel]J 1175; S
Wachter, B Mittelstadt and C Russell, ‘Bias Preservation in Machine Learning: The Legality of Fairness Met-
rics Under EU Non-Discrimination Law’ (2021) West Virginia Law Review 735; A Soriano Arnanz, Data Pro-
tection for the Prevention of Algorithmic Discrimination (Thomson Reuters-Aranzadi 2021).
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Williams, The Rule of Law and Automation of Government Decision-Making' (2019) ModLRev 425; S Green-
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on, and jij) the area in which it operates - the internal market, the area of freedom, secu-
rity and justice, and so on. These claims can be tested top-down from the perspective of
both effectiveness of EU law and the rule of law, and as far as the latter is concerned, in
view of various of its building blocks - non-delegation,’> transparency,'® reasons, due
care,"” effective judicial protection,’ and so on.

However, this is not the approach taken here. The second one is an inductive, bot-
tom-up approach, which aims to explore how the aforementioned opportunities and
threats of Al systems emerge and are being dealt with in the various policy-areas covered
by the EULEN Jean Monnet Network - competition, banking, migration and asylum, and
the protection of financial interests of the EU. The Articles contained in this Special Section
are a representative selection of the research outputs produced by EULEN. First, David
Hadwick considers whether Al systems used by tax administrations should be regarded
as high-risk systems under a teleological interpretation of the EU Al Act. This Article thus
explores the interstices of the regulatory structure of the Al Act. Second, Irmak Erdogan
explores the rights to access information enshrined in the Law Enforcement Directive and
shows that the fragmentation of enforcement actors and legal regimes threatens their
effectiveness, a phenomenon that has already been pointed out from a more general
perspective. Third, Pieter Van Cleynenbreugel demonstrates that the right to avoid self-
incrimination in EU competition law may have an impact on the implementation of Al-
assisted public enforcement tools. This paper also helps to illustrate two more general
points, namely the unexpected effects of well-established case-law of EU courts when it
is applied to areas where EU law enforcement authorities begin to use Al systems, and
the importance of paying attention to the design process of these new technological so-
lutions in order to avoid unnecessary friction with EU legal principles and doctrines.
Fourth, Jerome De Cooman examines the various biases of Al-driven decision-making and
proposes a four-eyes principle, whereby an independent team should review the recom-
mendation issued by the Al system and its use during the investigation phase, in order to
mitigate the automation bias encountered during the information-gathering phase. Fi-
nally, Lorenzo Gugliotta and Abdullah Elbi analyse the prohibition of purely automated
decisions enshrined in art. 22 of the GDPR and the case-law of the Court of Justice on

5 C Coglianese and D Lehr, ‘Regulating by Robot: Administrative Decision Making in the Machine
Learning Era’ (2017) Geol]J 1147; HCH Hofmann, ‘Assessing Cyber-Delegation in European Union Public Law’
(University of Luxembourg Law Research Paper 07-2023).

16 C Coglianese and D Lehr, ‘Transparency and Algorithmic Governance’ (2019) Administrative Law Re-
view 9-15; | Martin Delgado, ‘La aplicacién del principio de transparencia a la actividad administrativa algo-
ritmica’ in E Gamero and F Pérez (eds), Inteligencia artificial y sector publico (Tirant lo Blanch 2023) 131.

7 DU Galetta and HCH Hofmann, ‘Evolving Al-based Automation - Continuing Relevance of Good Ad-
ministration’ (2023) ELR 617.

'8 S Demkova, Automated Decision-Making and Effective Remedies (Edward Elgar 2023); | Benjamin, ‘Safe-
guarding the Right to an Effective Remedy in Algorithmic Multi-Governance Systems: An Inquiry in Artificial
Intelligence-Powered Informational Cooperation in the EU Administrative Space’ (2023) Review of European
Administrative Law 9.
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human control of automation in relation to the use of Al systems in the envisaged in-
teroperability systems. Using ETIAS and VIS as case-studies, this paper shows the power
of the so-called automation bias to reduce the extent to which human case-handlers re-
view and challenge Al-generated recommendations.

Itis readily apparent that this is just one of the many efforts currently underway to gain
a better understanding of the impact of ADM and Al systems on the enforcement of various
areas of EU law. On the one hand, sectoral analyses like these need to be complemented
by other studies conducted in the same areas of EU law. On the other hand, comparative,
cross-sectoral research is also needed to examine whether and how the same problems
arise in different areas, and to explore regulatory patterns and solutions from both a posi-
tive and a normative perspective. Academic research must provide adequate guidance to
ensure that the expansion of Al is compatible with the requirements of democracy, the rule
of law and the protection of fundamental rights, and we hope that future scholarship will
find useful material in this special section to develop this task further.

Miroslava Scholten®, Isaac Martin Delgado™ and Luis Arroyo Jiménez***

* Associate Professor of EU law enforcement, Utrecht University, and coordinator of the Jean Monnet
Network on EU Law Enforcement (EULEN), m.scholten@uu.nl.

** Professor of administrative law and Director of the Centre for European Studies, University of Cas-
tilla-La Mancha (Toledo), Isaac.MDelgado®@uclm.es.

*** Professor of administrative law and Jean Monnet Chair of EU administrative law, University of Cas-
tilla-La Mancha (Ciudad Real), Luis.Arroyo@uclm.es.


mailto:m.scholten@uu.nl
mailto:Isaac.MDelgado@uclm.es
mailto:Luis.Arroyo@uclm.es




	Articles
	Artificial Intelligence and EU Law Enforcement
	edited by Miroslava Scholten, Isaac Martín Delgado and Luis Arroyo Jiménez
	Artificial Intelligence and EU law Enforcement: A Bottom-Up Approach
	Miroslava Scholten*, Isaac Martín Delgado** and Luis Arroyo Jiménez***
	0BMiroslava Scholten18F*, Isaac Martín Delgado19F** and Luis Arroyo Jiménez20F***

