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ABSTRACT: When the Member States of the European Union (EU) transferred to the latter the compe-
tences necessary to put in place an Area of Freedom, Security and Justice (AFSJ), they accepted that 
the EU determines policies on matters such as immigration and border control, which those States 
otherwise consider not only as sovereign, but also to be related to their security. Yet, the Member 
States were careful to lay down safeguards for their interests. Art. 72 TFEU constitutes one of those 
safeguards. That provision, which states that the development of AFSJ policies and instruments “shall 
not affect the exercise of the responsibilities incumbent upon Member States with regard to the 
maintenance of law and order and the safeguarding of internal security”, has been the focus of a 
recent series of decisions from the Court of justice of the European Union (CJEU). It stems from those 
decisions that, while art. 72 TFEU does not exclude national measures implemented for the purposes 
of maintenance of law and order or safeguarding internal security from the scope of EU law, that 
provision has two functions. First, it serves as a reminder of those responsibilities for the EU institu-
tions. As such, it compels, inter alia, the EU legislature to ensure that AFSJ instruments leave a genu-
ine possibility for the Member States to exercise them. Secondly, art. 72 TFEU could also, theoreti-
cally, justify Member States departing from AFSJ instruments in certain “exceptional circumstances”.  
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I. Introduction 

In the long history of European integration, the Member States of the EU have generally 
been careful to maintain a sphere which is free from the interference of the latter and its 
institutions (in particular, the CJEU), that involves certain subject matters that they view 
as belonging to their “exclusive domain”.1 These typically relate to the maintenance of 
law and order and the safeguarding of security on their territory. The protection of the 
population against various “threats” (terrorism, uncontrolled immigration, and so on), is 
conceived as a sovereign prerogative, mission and duty2 - one of the “essential functions” 
of the State.3 EU intervention on such matters is generally regarded as unwarranted on 
two accounts. First, for national governments, the duty to protect justifies far-reaching 
and, ideally, unfettered powers (in terms of border and police control, surveillance, the 
monitoring of communications, and so on). Accordingly, legal constraints and the corre-
sponding judicial review ought to be reduced to a minimum, so as not to compromise 
the adoption, or the efficiency, of the measures deemed necessary to tackle those 
“threats”.4 Secondly, and more fundamentally, in the context of EU integration such in-
tervention is perceived – and often presented by national politicians5 – as a “foreign in-
vasion” into a quintessentially national matter. One of the first provisions of the Treaty 

 
1 Or, metaphorically speaking, their “chasse gardée” (see case C-715/17 Commission v Poland (Temporary 

mechanism for the relocation of applicants for international protection) ECLI:EU:C:2019:917, opinion of AG 
Sharpston, para. 223). 

2 This refers to the notion that certain fundamental norms, including fundamental human rights, as 
guaranteed by the national constitutions, the European Convention for the Protection of Human Rights 
and Fundamental Freedoms (ECHR) [1950], the Charter of Fundamental Rights of the European Union 
[2012] and other international instruments, may entail certain positive obligations related to the mainte-
nance of law and order and/or the safeguarding of internal security. Inter alia, the French Conseil d’État 
(Council of State) adopted the concept of “right to security” in relation to the (Islamic) terrorism threat, 
imposing positive obligation on France to tackle that threat (see French Conseil d’État judgment of 21 April 
2021 No. 393099 French Date Network). Similarly, in cases C-511/18, C-512/18 and C-520/18 La Quadrature 
du Net and Others ECLI:EU:C:2020:791 (paras 125-126), the CJEU considered that positive obligations for 
Member States to prevent and punish certain criminal offences flow from art. 7 of the Charter, concerning 
the protection of private and family life as well as the protection of an individual’s home and communica-
tions and art. 3 and art. 4 of the Charter as regards the protection of an individual’s physical and mental 
integrity and the prohibition of torture and inhuman and degrading treatment. 

3 See art. 4(2) TEU. See also case C-128/22 NORDIC INFO ECLI:EU:C:2023:645, opinion of AG Emiliou, 
para. 153. 

4 See, for such an argument, case C-742/19, Ministrstvo za obramo ECLI:EU:C:2021:77, opinion of AG 
Saugmandsgaard Øe, paras 4 and 32. See also Editorial, ‘The Passion for Security in European Societies’ 
(2024) CMLRev 283. 

5 In France, the political reactions that followed the decision of the CJEU in Ministrstvo za obramo cit., 
about the application of Directive 2003/88/EC of the European Parliament and of the Council of 4 Novem-
ber 2003 concerning certain aspects of the organisation of working time (the Working Time Directive) to 
the military forces of the Member States is noteworthy in that regard (see, inter alia, JL Borloo, ‘Ce n’est pas 
à l’UE de Régler le Statut de nos Militaires’ (18 July 2021) Le Figaro www.lefigaro.fr). 

 

https://www.lefigaro.fr/vox/monde/jean-louis-borloo-ce-n-est-pas-a-la-cjue-de-regler-le-statut-de-nos-militaires-20210716
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on the European Union, art. 4(2), is illustrative of that point. It states that the EU shall 
“respect” that “essential function” of the Member States and insists that “national security 
remains [their] sole responsibility”.  

Seen in this light, the transfer to the EU, by those same Member States,6 of the com-
petences necessary to create an “Area of Freedom, Security and Justice” (AFSJ)7 may seem 
paradoxical. As a significant evolution of the initial, inter-governmental Schengen Agree-
ment,8 the AFSJ involves the adoption, by the EU, of policies on, inter alia, immigration, 
asylum and border control, which go to the core of state sovereignty,9 namely the state’s 
“inalienable” right to control the entry of aliens onto its territory, and which it generally 
considers, in itself, as a security matter.10 The secondary law instruments adopted by the 
EU on the basis of that Title curtail the Member States’ power to set the conditions for 
entry of aliens onto their territory, by setting harmonised provisions in that regard.11 The 
corpus of EU rules12 on asylum seekers and their reception also curtail the Member 

 
6 With the exception of Denmark and Ireland (see, respectively, art. 1 Protocol (no 21) on the position 

of the United Kingdom and Ireland in respect of the Area of Freedom, Security and Justice, and art. 1 Pro-
tocol (No 22) on the position of Denmark). 

7 See art. 3(2) TEU and Part III, Title V of the Treaty on the Functioning of the European Union, especially 
art. 67 TFEU. 

8 Schengen Agreement of 14 June 1985 between the Governments of the States of the Benelux Eco-
nomic Union, The Federal Republic of Germany and the French Republic on the gradual abolition of checks 
at their common borders. 

9 See F-X Millet, ‘The Protection of Fundamental Rights within the AFSJ; Through or Against Mutual 
Trust and Mutual Recognition?’ in S Iglesias Sánchez and M González Pascual (eds), Fundamental Rights in 
the EU Area of Freedom, Security and Justice (CUP 2021) 57. 

10 See, inter alia, ECtHR Saadi v. the United Kingdom App n. 13229/03 [29 January 2008] para. 64 and the 
case law referred; case C-72/22 PPU, Valstybės sienos apsaugos ECLI:EU:C:2022:431, opinion of AG Emiliou, 
para. 100; D Thym, ‘Legal Framework for Entry and Border Controls’, in K Hailbronner and D Thym (eds.), 
EU Immigration and Asylum Law – A Commentary (C.H. Beck, Hart, Nomos 2016) 287; case C-544/15 Fahimian 
ECLI:EU:C:2016:908, opinion of AG Szpunar, paras 27 and 28. Obviously, the creation of the internal market 
and EU citizenship was already significant in that regard. However, the special relationship between the 
Member States makes the “third-country national” the “true” alien in the EU. 

11 See, notably, Directive 2016/801/EU of the European Parliament and of the Council of 11 May 2016 
on the conditions of entry and residence of third-country nationals for the purposes of research, studies, 
training, voluntary service, pupil exchange schemes or educational projects and au pairing (recast). See 
Fahimian, opinion of AG Szpunar, cit. para. 37 and the case law referred. 

12 Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on stand-
ards for the qualification of third-country nationals or stateless persons as beneficiaries of international 
protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and for the 
content of the protection granted (recast) (“the Qualification Directive”); Directive 2013/32/EU of the Euro-
pean Parliament and of the Council of 26 June 2013 on common procedures for granting and withdrawing 
international protection (recast) (“the Asylum Procedures Directive”), and Directive 2013/33/EU of the Eu-
ropean Parliament and of the Council of 26 June 2013 laying down standards for the reception of applicants 
for international protection (recast) (“the Reception Conditions Directive”). 
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States’ power to regulate entry of that category of aliens.13 In relation to this, the EU rules 
on border control in the Schengen area, now laid down in the Schengen Borders Code,14 
have profoundly affected the Member States’ management of their borders. By agreeing 
on the principle of the abolition of border control at the so-called “internal borders” of 
that area,15 they (partially) renounced using those borders as protective barriers against 
external “threats” such as terrorism, cross-border criminality and illegal immigration,16 
transferring that function to the “external borders” of the Schengen area, which they 
agreed to reinforce and “protect” under common rules.17 

Given the sensitivity of those matters, it comes as no surprise that, while consenting 
to that transfer of competence, the Member States also designed certain safeguards to 
protect their essential interests.18 Art. 72 TFEU is one of these safeguards. Featuring 
among the “General provisions” which govern the AFSJ, it states that that Title V “shall not 
affect the exercise of the responsibilities incumbent upon Member States with regard to 
the maintenance of law and order and the safeguarding of internal security”.19  

 
13 See especially, below, the discussion on case C-808/18 Commission v Hungary (Accueil des demandeurs 

de protection internationale) ECLI:EU:C:2020:1029 and case C-72/22 PPU Valstybės sienos apsaugos tarnyba 
ECLI:EU:C:2022:505. 

14 See Regulation (EU) 399/2016 of the European Parliament and of the Council of 9 March 2016 on a 
Union Code on the rules governing the movement of persons across borders (Schengen Borders Code). 
See, before, Convention implementing the Schengen Agreement of 19 June 1990 between the Govern-
ments of the States of the Benelux Economic Union, The Federal Republic of Germany and the French 
Republic on the gradual abolition of checks at their common borders. 

15 Art. 22 Regulation 399/2016 (Schengen Borders Code) cit. provides that “internal borders” may be 
crossed at any point without a border check on persons being carried out. Pursuant to art. 2(1) of that code, 
the concept of “internal borders” refers to “(a) the common land borders, including river and lake borders, 
of the Member States; (b) the airports of the Member States for internal flights; (c) sea, river and lake ports 
of the Member States for regular internal ferry connections”. 

16 See S Barbou des Places, ‘Résurgence de la Frontière et Réaffirmation des Etats dans la Gestion des 
Migrations. Les Éllipses du Récit Européen’ in M Benlolo-Carabot (dir.), Les Migrations et l'Identité Européenne 
(Bruylant 2020) 133, and H Labayle, ‘La Suppression des Contrôles aux Frontières Intérieures de l’Union’ in 
C Blumann, Les Frontières de l’Union Européenne (Bruylant 2013) 19. 

17 See Valstybės sienos apsaugos tarnyba, opinion of AG Emiliou, cit. para. 100 and references. 
18 They also outright excluded certain policies from the AFSJ. See, for instance, art. 79(5) TFEU, under-

lining that the development, by the EU, of a common immigration policy “shall not affect the right of Mem-
ber States to determine volumes of admission of third-country nationals coming from third countries to 
their territory in order to seek work, whether employed or self-employed”. The opt-outs from which Ireland 
and Denmark benefit, with respect to AFSJ policies, follow from the same logic. See, also, Declaration No.36 
on art. 218 of the Treaty on the Functioning of the European Union concerning the negotiation and conclu-
sion of international agreements by Member States relating to the area of freedom, security and justice. 

19 It is complemented by art. 276 TFEU, which states that “in exercising its powers regarding the pro-
visions of Chapters 4 and 5 of Title V of Part Three relating to the area of freedom, security and justice, the 
Court of Justice of the European Union shall have no jurisdiction to review the validity or proportionality of 
operations carried out by the police or other law-enforcement services of a Member State or the exercise 
of the responsibilities incumbent upon Member States with regard to the maintenance of law and order 
and the safeguarding of internal security”. 
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Art. 72 TFEU was evidently designed to be a sort of caveat to the above-mentioned 
transfer of competence. Nevertheless, the precise implications of that relatively old pro-
vision20 remained obscure for several years. While it generated much academic debate,21 
art. 72 TFEU remained in the background of the EU law landscape for some time – apart 
from the occasional reference to it in the preamble of AFSJ instruments. Interest in that 
provision came to the fore with the “crisis continuum” that the EU faced from the 2010s 
onwards, particularly with regard to the so-called “refugee crisis”, as well as the terrorist 
and “hybrid” attacks that hit the continent during that period. That “continuum” gener-
ated a renewed discourse among Member States, which was centred on security, partic-
ularly in the fields of immigration and asylum. That discourse put the AFSJ framework 
under pressure. The latter was regarded, and often presented, as not, or no longer, suited 
to the new circumstances. Calls for modification of AFSJ instruments were accompanied 
by a new trend in litigation, which consisted in Member States relying on art. 72 TFEU 
before the CJEU to support a “security-friendly” construction of those instruments or, 
even, to justify national measures which were clearly incompatible with them.  

In a series of cases, the CJEU clarified the function (or, rather, “functions”) of art. 72 
TFEU. This publication aims at exploring – and questioning – the legal regime surrounding 
that provision as it was “revealed” by the CJEU. It will start with what art. 72 TFEU is not, 
namely, a recognition that certain matters are outside the reach of EU law (section II). It 
will then examine how that provision essentially functions as a reminder of the Member 
States’ responsibilities (section III), before examining the delicate issue of the extent to 
which it allows Member States to depart from binding EU secondary law obligations (sec-
tion IV). Finally, some concluding remarks about the future of EU law in the field will be 
provided (section V). 

II. Art. 72 TFEU: no “general exception” from the scope of EU law. 

A first and (in the view of the author) plain clarification flows unambiguously from the 
CJEU case law on art. 72 TFEU. That provision cannot be read as indicating that “the 
maintenance of law and order and the safeguarding of internal security” are matters that 
are “carved out” from the scope of EU law. Indeed, no such exception exists. 

The contrary interpretation of art. 72 TFEU was first submitted to the CJEU by the 
Polish, Czech and Hungarian Governments in Commission v Poland (Temporary mechanism 

 
20 A predecessor to art. 72 TFEU featured in art. 64(1) EC, as amended by the Treaty of Nice [2001]. Art. 

64(1) applied to Title IV of the EC Treaty, entitled “Visas, asylum, immigration and other policies related to 
free movement of persons”. Art. 72 has a broader scope, as it covers the whole AFSJ, under Part III, Title V 
of the TFEU. 

21 See D Thym, ‘Art. 72 [Clause on Maintaining Internal Security by Member States]’ in HJ Blanke and S 
Mangiameli (eds), Treaty on the Functioning of the European Union – A Commentary (Springer 2021) 1407. 
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for the relocation of applicants for international protection) (hereinafter (Commission v Po-
land).22 For present purposes, it suffices to recall that in September 2015, at the height of 
the “refugee crisis”, when Italy and Greece, as first points of entry into the European Un-
ion, were overwhelmed by the “sudden inflow” of third country nationals seeking asylum, 
the Council adopted “provisional measures” for the benefit of those Member States, on 
the basis of art. 78(3) TFEU,23  in the form of two “Relocation decisions”.24 In essence, 
pursuant to those instruments, the other Member States were to share the responsibility 
for the reception and examination of the claims for international protection of some of 
those third country nationals,25 by accepting and carrying out their transfer (“relocation”) 
from Italy and Greece to their territories. The Visegrád Group (the Czech Republic, Hun-
gary, Poland, and Slovakia) opposed the idea of such a relocation mechanism from the 
outset. However, the Member States in question were outvoted in the Council.26  

After Slovakia and Hungary failed to challenge the validity of the second “Relocation 
decision” before the CJEU,27 Poland, Hungary and the Czech Republic took limited, if any, 
steps to implement the mechanism. Indeed, some agreed to transfer an insignificant 
number of asylum seekers, while others completely refused to do so. In response, the 
Commission instituted infringement proceedings against those Member States. When 
the cases reached the CJEU, the Member States concerned barely contested the facts. 
Instead, as a defence, they raised the argument that they could not possibly have in-
fringed EU law, as they were not bound to implement the “Relocation decisions” in the 
first place, by virtue of art. 72 TFEU. They submitted, in essence, that that article, as a 
provision of primary law, took precedence over the secondary-law decisions at issue. In 
their view, art. 72 was a “rule comparable to a conflict-of-law rule under which the pre-

 
22 Joined cases C-715/17, C-718/17 and C-719/17 Commission v Poland (Temporary mechanism for the 

relocation of applicants for international protection) ECLI:EU:C:2020:257. See J Bornemann, ‘Coming to Terms 
with Relocation: The Infringement Case against Poland, Hungary and the Czech Republic’ (17 April 2020) EU 
Migration Law Blog eumigrationlawblog.eu.  

23 Art. 78(3) TFEU provides that “In the event of one or more Member States being confronted by an 
emergency situation characterised by a sudden inflow of nationals of third countries, the Council, on a 
proposal from the Commission, may adopt provisional measures for the benefit of the Member State(s) 
concerned. It shall act after consulting the European Parliament”. 

24 Decision 1523/2015/EU of the Council of 14 September 2015 establishing provisional measures in 
the area of international protection for the benefit of Italy and of Greece and Decision 1601/2015/EU of the 
Council of 22 September 2015 establishing provisional measures in the area of international protection for 
the benefit of Italy and Greece. 

25 Those instruments were a concrete expression of the principle, laid down in art. 80 TFEU, of solidar-
ity and fair sharing of responsibility between the Member States in immigration and asylum matters. 

26 “Provisional measures” under art. 78(3) TFEU, like all the measures of EU asylum law, do not require 
unanimity, but can be adopted by qualified majority voting in the Council. 

27 See case C-643/15 Slovakia v Council ECLI:EU:C:2017:631 and case C-647/15 Hungary v Council 
ECLI:EU:C:2017:799 (more below). 

 

https://eumigrationlawblog.eu/coming-to-terms-with-relocation-the-infringement-case-against-poland-hungary-and-the-czech-republic/
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rogatives of the Member States in the field of maintenance of law and order and safe-
guarding of internal security take precedence over their obligations under secondary 
law”.28 In their view, every time the implementation of an instrument of secondary law, 
adopted on the basis of Title V, would, or simply could, “affect” the power of a Member 
State to exercise its “responsibilities” in that field, that State could legitimately set aside 
the instrument in question.29 Indeed, they argued that the scope of EU law ends where 
the necessities of the maintenance of law and order and internal security start. Each 
Member State would be exclusively competent to assess those necessities with respect 
to its territory and to the existence of any threats posed to it.30 Here, those governments 
submitted that, according to their assessment, the relocation of asylum seekers, under 
the decisions at issue, posed a threat to the maintenance of law and order on their terri-
tories and to their internal security, since those persons could have had links to terrorist 
or criminal organisations, and the decisions in question did not contain sufficient safe-
guards to cater for that threat.31  

The CJEU rejected that argument. It recalled its settled case law pursuant to which: 

“although it is for the Member States to adopt appropriate measures to ensure law and 
order on their territory and their internal and external security, it does not follow that such 
measures fall entirely outside the scope of European Union law”. Indeed, the EU and FUE 
Treaties do not contain “an inherent general exception excluding all measures taken for 
reasons of law and order or public security from the scope of European Union law”.32  

 
28 Commission v Poland (Temporary mechanism for the relocation of applicants for international protection) 

cit. para. 137. 
29 See Commission v Poland (Temporary mechanism for the relocation of applicants for international pro-

tection) cit. paras 137, 138 and 142. See, for a similar argument, but brought under art. 4(2) TEU, Ministrstvo 
za obramo, opinion of AG Saugmandsgaard Øe, cit. para. 39. In that case, the Spanish and French Govern-
ments submitted, before the CJEU, that rules on the organisation of the working time of the military forces 
were entirely out of the scope of EU law, especially of the Working Time Directive, because the latter would 
negatively “affect” the functioning of those forces. 

30 In those governments’ view, a Member State must only show the plausibility of a risk for the maintenance 
of law and order and the safeguarding of internal security in order to be able to rely on art. 72 TFEU (see Com-
mission v Poland (Temporary mechanism for the relocation of applicants for international protection) cit. para. 137). 

31 Basically, while the Relocation Decisions allowed a Member State’s authorities to refuse the reloca-
tion of specific individuals where elements showed they could be potentially dangerous, the Polish, Hun-
garian and Czech Governments submitted that it was, in practice, impossible to verify individually, under 
the constraints imposed by the framework laid down in those decisions, the background of the great num-
ber of refugees supposed to be relocated (see Commission v Poland (Temporary mechanism for the relocation 
of applicants for international protection), opinion of AG Sharpston, cit. paras 161, 162 and 172). 

32 Commission v Poland (Temporary mechanism for the relocation of applicants for international protection) cit. 
para. 143. See also, inter alia, case C-461/05 Commission v Denmark ECLI:EU:C:2009:783, para. 51, and case C-
38/06 Commission v Portugal ECLI:EU:C:2010:108 para. 62 and the case-law cited, and case C-284/05 Commission 
v Finland ECLI:EU:C:2009:778 para 45. See, for a confirmation of that case law in relation to art. 72 TFEU, case C-
18/19 Stadt Frankfurt am Main ECLI:EU:C:2020:511 paras 23 to 30. This statement of the CJEU can be traced back 
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In other words, while Member States have “responsibilities” and remain generally 
competent with respect to the maintenance of law and order and the safeguard of their 
internal security on their respective territories, EU intervention in the field is not excluded 
outright. Contrary to what an overly literal reading of art. 72 TFEU33 may imply, EU sec-
ondary law instruments adopted under Title V, such as the Relocation decisions, may very 
well “affect” (in the sense of “have an effect on”) the way the Member States exercise 
those “responsibilities”. Those instruments may oblige Member States to take certain ac-
tions (here, to accept the relocation of third country nationals seeking asylum to their 
territories) which may raise security concerns (what if terrorist hid among them?) and 
limit what they can do in that regard.34 

In fact, the contrary interpretation would directly call into question the competence 
of the EU to create the AFSJ, contrary to the principle of conferral laid down in art. 5(2) 
TEU. Indeed, the subject matters at the heart of the AFSJ, such as the reception of asylum 
seekers, immigration, or border control, engage, by nature, a debate involving various, 
contradicting values. Basically, “liberty” (the fundamental rights of third country nationals 
to seek asylum, the free circulation of persons between Member States, and so on) is 
opposed to “safety” (the Member States’ sovereign right and interest to control entry onto 
their territory and to take the measures they find necessary to “secure” that territory and 
their population).35 Thus, adopting policies on those subject matters necessarily involves 

 
to case C-222/84 Johnston v Chief Constable of the Royal Ulster Constabulary ECLI:EU:C:1986:206 para. 26. The CJEU 
similarly rejected the notion that art.4(2) TEU could be an exclusion clause. For instance, in Ministrstvo za 
obrambo, cit. the CJEU ruled that the military forces of the Member States, although they are tasked with safe-
guarding national security within the meaning of art.4(2) TFEU, are not excluded entirely from the scope of EU 
law, and notably from the scope of the Working Time Directive. Specifically, it ruled that “although it is for the 
Member States alone to define their essential security interests and to adopt appropriate measures to ensure 
their internal and external security, including decisions relating to the organisation of their armed forces, the 
mere fact that a national measure has been taken for the purpose of protecting national security cannot render 
EU law inapplicable and exempt the Member States from their obligation to comply with that law”, para. 40. See 
also case C-623/17 Privacy International ECLI:EU:C:2020:790 para. 44 and the case law referred. 

33 In the view of the author, art. 72 TFEU is a poorly drafted provision, as there is an inherent tension 
between its terms and the rest of Title V. Plainly, by developing, inter alia, “a policy with a view to … ensuring 
the absence of any controls on persons … when crossing internal borders” (see art. 77(1)(a) TFEU) the EU 
necessarily “affects” the way Member States exercise their “responsibilities with regard to the maintenance 
of law and order and the safeguarding of internal security”, as it deprives the Member States of a means 
(border checks) that could otherwise be used for such purpose. 

34 See Commission v Poland (Temporary mechanism for the relocation of applicants for international pro-
tection), opinion of AG Sharpston, cit. paras 211-220; J Bornemann, ‘Coming to Terms with Relocation: The 
Infringement Case against Poland, Hungary and the Czech Republic’ cit. That is an expression of the settled 
case-law of the CJEU pursuant to which EU law may frame the way Member States exercise their retained 
competences (see, for instance case C-438/05 The International Transport Workers' Federation and The Finnish 
Seamen's Union ECLI:EU:C:2007:772 para. 40 and the case-law referred). 

35 That is obvious from the very statement in art. 3(2) TFEU, pursuant to which “the Union shall offer 
its citizens an area of freedom, security and justice without internal frontiers, in which the free movement 
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balancing those contradicting values, deciding which one should generally prevail, and 
the extent to which it should.36 Eventually, a choice must be made. Some balance (or 
compromise) between “liberty” and “safety” is agreed upon, and the instruments adopted 
to implement that policy reflect that balance.37 To the extent that they transferred the 
corresponding competences to the EU, the Member States have accepted that the EU 
defines those policies and, as an inherent part of that exercise, determines what the bal-
ance between “liberty” and “safety” should generally be in the area in question. As such, 
the EU legislature may, for instance, decide that “liberty” should generally prevail and 
impose, in those instruments, that Member States should not, in principle, refuse to ad-
mit third country nationals claiming asylums onto their territory, or carry out border 
checks at their internal borders – even though, in the view of the national authorities, the 
sealing of those borders could contribute to their “safety”. Those instruments may (in 
fact, as will be discussed below, should) also leave Member States a margin of discretion 
to tip the balance in favour of “safety”, by providing some possibility to derogate from the 
“normal” rules in certain circumstances.38 However, that possibility to derogate is also 
inherent to the policy and the balance defined at EU level and, accordingly, is both granted 
and framed by EU law. Every Member State has a say, and contributes to the definition of 
that balance, through its participation and its vote in the Council.  

In that context, if a Member State were entirely free to disregard an AFSJ instrument 
every time it was unsatisfied with the balance expressed therein (where, for instance, that 
Member State generally disapproved of the instrument, or was in favour of stronger 
“safety” measures, but was outvoted in the Council) then, as the CJEU ruled, such an ap-
proach would “impair the binding nature of European Union law and its uniform applica-
tion”.39 Indeed, by acting this way, a Member State would entirely disregard the transfer 

 
of persons is ensured in conjunction with appropriate measures with respect to external border controls, 
asylum, immigration and the prevention and combating of crime”. See, inter alia, F Gazin, ‘Les Valeurs dans 
le Cadre des Politiques d’Asile, Visas, Immigration et Franchissement des Frontières: Quelle Place Réelle 
pour la Liberté, la Sécurité et la Justice?’ in L Potvin-Solis, Les Valeurs Communes dans l'Union Européenne - 
Onzièmes Journées d'Études du Pôle Européen Jean Monnet (Bruylant 2014) 235, and F-X Millet, ‘The Protection 
of Fundamental Rights within the AFSJ; Through or Against Mutual Trust and Mutual Recognition?’ cit. 

36 See joined cases C-203/15 and C-698/15 Tele2 Sverige ECLI:EU:C:2016:572, opinion of AG 
Saugmandsgaard Øe, para. 248. 

37 See, to that effect, case C-368/20 Landespolizeidirektion Steiermark (Durée maximale du contrôle aux 
frontières intérieures) ECLI:EU:C:2022:298 para. 88. 

38 Similarly, when the instrument in question only provides for minimal harmonisation, Member States 
are generally free to tip the balance more in favour of “freedom” (by offering further protection to asylum 
seekers, for instance). 

39 Commission v Poland (Temporary mechanism for the relocation of applicants for international protection) 
cit. para. 143 (citing, inter alia, the judgments in Commission v Denmark cit. para. 51, and Commission v Por-
tugal cit. para. 62 and the case-law cited. See also B De Witte and E(L) Tsourdi, ‘Confrontation on Relocation 
– The Court of Justice Endorses the Emergency Scheme for Compulsory Relocation of Asylum Seekers within 
the European Union: Slovak Republic and Hungary v. Council’ (2018) CMLRev 1457, 1476. 
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of competence and the commitment it freely made to abide by EU law when it acceded 
to the European Union.40 The application of AFSJ instruments would vary from one Mem-
ber State to the other and be entirely dependent upon what they consider necessary to 
ensure the maintenance of law and order or to safeguard internal security on their terri-
tory. It would call into question the equality of the Member States before the Treaties41 
and could, in turn, compromise the achievement of the policy pursued.42 That would be 
all the less acceptable given the fact that, should a Member State wish to remain free to 
outline its own policies on immigration, asylum or border control, it had the option to 
opt-out of the AFSJ, like Denmark and Ireland did. Again, once it has accepted to take part 
in the AFSJ, a Member State is bound by the instruments adopted on the basis of Title V, 
the balance between “liberty” and “safety” laid down therein, and the limits they may con-
sequently impose on the recourse to internal security/law and order measures. 

III. Art. 72 TFEU: a reminder for the EU institutions 

It follows from the previous section that the message sent by art. 72 TFEU is not (and 
cannot be) that law and order and internal security matters are entirely excluded from 
EU law and that, accordingly, the EU cannot intervene on such matters. Instead, that pro-
vision is a reminder. Metaphorically speaking, it is a permanent “sticky note” glued on the 
TFUE by its drafters, addressed (essentially) to the EU institutions. While the EU, as part 
of the AFSJ, has competence to design, inter alia, immigration, asylum and border control 
policies, it must bear in mind that Member States have “responsibilities” towards their 
population and should “respect” those responsibilities when exercising the competences 
in question.43  

More specifically, it means that, as a counterpart to the obligation for the Member 
States to exercise those “responsibilities” within the limits set by AFSJ instruments, the EU 
institutions have, on their side, the obligation to ensure that the constraints imposed by 
those instruments are not such as to make it excessively difficult or impossible in practice 

 
40 Commission v Poland (Temporary mechanism for the relocation of applicants for international protec-

tion), opinion of AG Sharpston, cit. para. 222.  
41 Art. 4(2) TEU states, in relevant parts, that “The Union shall respect the equality of Member States 

before the Treaties” This requires that EU law applies, in principle, the same way in every Member States. 
42 In particular, policies based on solidarity and a sharing of responsibility between the Member States 

on immigration and asylum matters (see art. 80 TFEU) could quickly be defeated, as a Member State could 
easily invoke a risk for the maintenance of law and order or the safeguarding of internal security to reject 
unwanted solidarity obligations, whereas the success of such policy depends on all participating Member 
State to “play their part”. The case of the Relocation decisions is illustrative of this. See A Caiola, ‘La Cour de 
Justice se Prononce pour le Respect Effectif de la Protection Internationale. La Relocalisation des Deman-
deurs de Protection Internationale et le Manquement des Etats Membres’ (2020) Cahiers de droit europeen 
243, 244-245; Commission v Poland (Temporary mechanism for the relocation of applicants for international 
protection), opinion of AG Sharpston, cit. paras 246-254. 

43 In that sense, art. 72 TFEU may be seen as an AFSJ-specific expression of art. 4(2) TEU. 
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for those States to maintain public order and safeguard internal security on their territo-
ries.44 EU law, hence, must always ensure a genuine possibility for the Member States to 
do so.45 This can take the form, for instance, of the possibility to temporarily reintroduce 
(normally prohibited) border checks at internal borders,46 or the possibility to detain a 
potentially dangerous asylum seeker.47 This “duty of respect” contributes to avoiding un-
necessary “clashes” between EU law and national law on “safety” grounds.48 According to 
that duty, the EU institutions must take the concerns of the Member States into account 
both in the design (a) and interpretation (b) of the AFSJ instruments, as explained in the 
following sections. 

a) The duty of the legislature to make reasonable accommodation for the “safety” needs of the 
Member States – art. 72 TFEU as a parameter of validity 
The “duty of respect” that flows from art. 72 TFEU must, first, be complied with by the EU 
legislature when designing and adopting AFSJ instruments. It must make reasonable ac-
commodation for the “safety” needs of the Member States. Specifically, the EU legislature 
must provide, in those instruments, the adjustments, derogations and other exceptions49 
sufficient to ensure that the Member States have a genuine possibility to maintain public 

 
44 See, inter alia, case C-143/22 ADDE and Others ECLI:EU:C:2023:689 para. 45; Commission v Poland 

(Temporary mechanism for the relocation of applicants for international protection, opinion of AG Sharpston, 
cit. para 202. See, by analogy, Ministrstvo za obramo cit. para. 43; Ministrstvo za obramo, opinion of AG 
Saugmandsgaard Øe, cit. paras 47 and 61, as well as case C-18/19 Stadt Frankfurt am Main 
ECLI:EU:C:2020:130, opinion of AG Pikamäe, para. 76.  

45 See, for that term, Commission v Poland (Temporary mechanism for the relocation of applicants for 
international protection) cit. para. 171. See also D Thym, ‘Art. 72 [Clause on Maintaining Internal Security by 
Member States]’ cit. 1407. 

46 See art. 25 and subs. of Regulation 399/2016 (Schengen Borders Code) cit. 
47 See art. 8(3)(e) Directive 2013/33 (Reception Conditions Directive) cit., which provides that, under 

certain conditions, Member States can detain an applicant for international protection where when protec-
tion of national security or public order so requires. Art. 72 TFEU can support the validity of such accom-
modations. For instance, in case C-601/15 PPU N. ECLI:EU:C:2016:84, the CJEU was asked to determine the 
validity, in the light of art. 6 of the Charter (right to liberty), of said art. 8(3)(e). In her view on case C-601/15 
PPU N. ECLI:EU:C:2016:86, to support the finding that that provision entailed a justified, proportionate and, 
thus, permissible limitation to art. 6 of the Charter, AG Sharpston stated (at para. 137) that it “appears 
necessary in order to allow the Member States, in accordance with the principles referred to in [art.] 4(2) 
TEU and [art.] 72 TFEU, to combat threats to their national security or their public order effectively”. 

48 In her opinion in Commission v Poland (Temporary mechanism for the relocation of applicants for inter-
national protection), opinion of AG Sharpston cit. para. 212 called art. 72 TFEU a “rule of co-existence” which, 
in the view of the author, reflects the same idea. See also D Thym, ‘Art. 72 [Clause on Maintaining Internal 
Security by Member States]’ cit. 1407. 

49 The EU legislature can, for instance, exclude certain matters from the general scope of the instru-
ment, or provide for derogations clauses, allowing Member States to depart from the obligations laid down 
therein under certain conditions. 
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order and safeguard internal security on their territory.50 Thus, while the EU legislature may 
determine an immigration, asylum or border control policy and, in that context, has a broad 
margin of discretion to determine the balance between “liberty” and “safety” that it wishes 
to achieve, it cannot entirely ignore the second value. Art. 72 TFEU serves the purpose of 
ensuring that the advantages of an AFSJ instrument in terms of “liberty” do not entail a dis-
proportionate interference with the “safety” interests of the Member States.51 Concretely 
speaking, as indicated above, the EU legislature must ensure that the constraints it seeks 
to impose on the Member States are not such as to make it excessively difficult or impossi-
ble in practice, for those States, to maintain public order and safeguard internal security on 
their territory.52 Therefore, the legislature is bound to establish a compromise ensuring 
that, in practice, both “liberty” and “safety” may be achieved simultaneously.53  Should it fail 
to do so, that would constitute a ground for the invalidity of the instrument in question. It 
could, thus, be a sufficient cause for an action for annulment of that instrument.54  

To that extent, art. 72 TFEU can serve as a parameter of the validity of AFSJ instru-
ments. The judgment of the CJEU in Slovakia v Council (hereinafter Slovak Republic and 
Hungary v Council) demonstrates this.55 Those cases concerned the validity of one of the 
Relocation decisions mentioned above. Among the various invalidity pleas raised by the 
Slovakian and Hungarian Governments, one was based on art. 72 TFEU. In essence, those 
governments submitted that, contrary to that provision, the contested decision entailed 
a disproportionate interference with the exercise of the Member States’ responsibilities 
with regard to maintaining law and order and to safeguarding internal security because 
it did not provide sufficient accommodation in that regard.56 Indeed, that decision only 

 
50 See, inter alia, ADDE and Others cit. para. 45; Commission v Poland (Temporary mechanism for the relo-

cation of applicants for international protection), opinion of AG Sharpston, cit. para. 202. See, by analogy, 
Ministrstvo za obramo cit. para. 43; Ministrstvo za obramo, opinion of AG Saugmandsgaard Øe, cit. paras 47 
and 61; Stadt Frankfurt am Main, opinion of AG Pikamäe, cit. para. 76.  

51 By contrast, the fundamental rights laid down in the Charter usually guarantee the opposite, namely 
that the advantages resulting from an AFSJ instrument in terms of “safety” do not cause disproportionate 
disadvantages on “liberty” (see case NORDIC INFO, opinion of AG Emiliou, cit. para. 123 and references). 

52 See, inter alia, ADDE and Others cit. para 45; see Commission v Poland (Temporary mechanism for the 
relocation of applicants for international protection), opinion of AG Sharpston, cit. para. 202. See, by analogy, 
Ministrstvo za obramo, cit. para. 43; Ministrstvo za obramo, opinion of AG Saugmandsgaard Øe, cit. paras 47 
and 61; Stadt Frankfurt am Main, opinion of AG Pikamäe, cit. para. 76.  

53 See F-X Millet, ‘The Protection of Fundamental Rights within the AFSJ; Through or Against Mutual 
Trust and Mutual Recognition?’ cit. 

54 Commission v Poland (Temporary mechanism for the relocation of applicants for international protec-
tion), opinion of AG Sharpston, cit. para. 202. See, by analogy, Ministrstvo za obramo, opinion of AG 
Saugmandsgaard Øe, cit. para 47. See also D Thym, ‘Art. 72 [Clause on Maintaining Internal Security by 
Member States]’ cit. 1407. 

55 See B De Witte and E(L) Tsourdi, ‘Confrontation on Relocation – The Court of Justice Endorses the 
Emergency Scheme for Compulsory Relocation of Asylum Seekers within the European Union: Slovak Re-
public and Hungary v. Council’ cit. 

56 See Slovakia v Council cit. para. 306. 
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provided for a derogation allowing national authorities to refuse the transfer of appli-
cants on a case-by-case basis, where, inter alia, there were reasonable grounds for re-
garding the person in question as a danger to national security or public order, which 
required those authorities to vet a considerable number of applicants in a short time 
frame – the implication of those governments’ argument being that, in their view, a blan-
ket refusal of transfer of any applicants on precautionary ground was the “safer route”.57 

The CJEU swiftly rejected that argument. In essence, it considered that the EU legisla-
ture had duly taken the Member States’ interests into account58 and that the derogation 
provided in the contested decision was sufficient in that regard. The fact that that possi-
bility was not as far reaching as what the Slovakian and Hungarian Governments wanted 
was irrelevant. Once again, the CJEU took the view that the legislature had a broad margin 
of discretion to define the balance between “liberty” and “security”, and, under art. 72 
TFEU. It only had to ensure that the Member States had a genuine possibility to maintain 
public order and safeguard internal security on their territory.59 The difficulties inherent 
in having to vet many persons in a short time frame could be overcome with proper ad-
ministrative cooperation between Member States.60 A lot more could have been said 
about the Slovakian and Hungarian’s arguments.61 However, in the judgment in Slovak 
Republic and Hungary v Council, the CJEU limited itself to those findings.  

It stems from that judgment, and the relatively short reasoning it provides on the 
matter, that while art. 72 TFEU may serve as a parameter of the validity of AFSJ instru-
ments, the CJEU will engage in limited judicial review only, as it usually does where the 
legislature has broad discretion in areas which involve political, economic and social 
choices.62 It is sufficient that the instrument in question contains a mechanism which 
confers on the Member States some possibility to maintain law and order and to safe-
guard internal security. Any plea that a higher level of protection of the Member State’s 
interests should have been guaranteed will not succeed.63 As indicated above, to call the 
validity of the instrument into question, a Member State would need to demonstrate that 
the possibility conferred by the mechanism is not genuine because, in practice, despite 
the existence of that mechanism, the constraints of the instrument make it excessively 
difficult or impossible for the Member States to maintain public order and safeguard in-
ternal security on their territory. 

 
57 See art. 5(7) of Decision 1601/2015 cit. 
58 As evidenced by Recital 32 of Decision 2015/1601 cit., which stated, inter alia, that national security 

and public order should be taken into consideration throughout the relocation procedure. 
59 See, to that effect Slovakia v Council cit. paras 307 and 308. 
60 See Ibid. para. 309. 
61 See section IV below.  
62 See, inter alia, case C-157/14 Neptune Distribution ECLI:EU:C:2015:823 para. 76 and the case-law cited. 
63 Indeed, the fact that another balance between “liberty” and “security” was possible do not mean 

that one reflected in the instrument is manifestly to the detriment of the second value (see, to that effect, 
Commission v Hungary (Accueil des demandeurs de protection internationale) cit. para. 265). 
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b) The duty of the CJEU to take the “safety” interests of the Member States into account – art. 
72 TFEU as a guide for the construction of AFSJ instruments 
The “duty of respect” that stems from art. 72 TFEU is not imposed on the EU legislature 
only. It also plays a role after the adoption of AFSJ instruments. Art. 72 serves as a guide, 
notably for the CJEU – as supreme interpreter of EU law – with respect to the construction 
of those instruments, which must be interpreted consistently with EU primary law.64 

At a bare minimum, that duty of consistent interpretation means that, where the 
rules in question are open to several interpretations, the CJEU should always favour that 
which ensures that the Member States have a genuine possibility to maintain law and 
order and to safeguard internal security on their territory, so as to preserve the validity 
of the instrument in the light of art. 72 TFEU – as outlined in the previous section.65 

However, beyond that, that provision reminds the CJEU that those instruments are 
the result of a balancing of values, one of which is “safety”, and that they should be con-
strued with that balance in mind. It supports the idea that the mechanisms laid down in 
those instruments to ensure the maintenance of law and order and the safeguarding of 
internal security must not necessarily be interpreted restrictively, but rather in a way that 
ensures that they are “fit for purpose”.  

The case law of the CJEU related to the Schengen Borders Code is telling in that re-
gard. It may be recalled that, while that code provides for the principle, mentioned above, 
of the absence of border control at the internal borders of the Schengen Area,66 it speci-
fies that that absence “shall not affect… the exercise of police powers by the competent 
authorities of the Member States under national law, insofar as the exercise of those 
powers does not have an effect equivalent to border checks”.67 In several judgments, the 
CJEU presented that caveat as an expression of art. 72 TFEU and relied on the latter to 
give a purposive, Member-States deferent interpretation of the concept of “exercise of 
police powers”, allowing the carrying out by national police authorities of checks on per-
sons at border areas, including identity checks, with the view of fighting illegal immigra-
tion and cross-border criminality.68 

 
64 D Thym, ‘Art. 72 [Clause on Maintaining Internal Security by Member States]’ cit. 1407. 
65 See, by analogy, Ministrstvo za obramo cit. para. 43. This is an expression of the settled case law of 

the CJEU pursuant to which the wording of secondary EU legislation must be interpreted, as far as possible, 
in such a way as not to affect its validity and in conformity with primary law as a whole. Thus, if such wording 
is open to more than one interpretation, preference should be given to the interpretation which renders 
the provision consistent with primary law rather than to the interpretation which leads to its being incom-
patible with primary law (see, inter alia, case C-481/19 Consob ECLI:EU:C:2021:84, para. 50 and the case law 
referred). 

66 See art. 22 Regulation 399/2016 (Schengen Borders Code) cit. 
67 Ibid. art. 23(a). 
68 See, inter alia, the judgments in case C-278/12 PPU Adil ECLI:EU:C:2012:508 paras 52 and 53, and 

case C-9/16 A ECLI:EU:C:2017:483 paras 49 to 51. The CJEU nevertheless requires that those checks be gov-
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The Fahimian case69 also illustrates the way in which art. 72 TFEU may influence the 
construction of AFSJ instruments. That case concerned the extent of the discretion enjoyed 
by national authorities, under (then) Council Directive 2004/114/EC,70 to refuse the grant of 
a study visa to third country nationals on the ground that constitute a “threat to public se-
curity”.71 Specifically, the issue was whether, to be allowed to do so, those authorities were 
required to demonstrate that the personal conduct of the individual concerned repre-
sented “a genuine, present and sufficiently serious threat affecting one of the fundamental 
interest of society” – which is the standard applied, inter alia, in the field of free movement 
and EU citizenship. Advocate General Szpunar relied on art. 72 TFEU to suggest that a 
broader margin of discretion should be granted to Member States under Council Directive 
2004/114/EC – and under EU immigration policy, more generally. In that field, a mere po-
tential threat should be enough to justify a refusal of admission.72 In its judgment in that 
case, the CJEU did not expressly refer to art. 72 TFEU, but nonetheless endorsed the rea-
soning suggested by the advocate general, clearly based on that provision.73 

 
erned by a framework ensuring their intensity and frequency are not such that they have an “effect equiv-
alent to border checks”. See also, in connection to this, Recommendation (EU) 2017/820 from the Commis-
sion of 12 May 2017 on proportionate police checks and police cooperation in the Schengen Area. See 
further H Labayle, ‘La Suppression des Contrôles aux Frontières Intérieures de l’Union’ cit. 31-34. 

69 Case C-544/15 Fahimian ECLI:EU:C:2017:255 
70 Directive 2004/114/EC of the Council of 13 December 2004 on the conditions of admission of third-

country nationals for the purposes of studies, pupil exchange, unremunerated training or voluntary ser-
vice. This instrument was since replaced by Directive 2016/801 cit. mentioned above. 

71 Under the “general conditions” for admission of third country nationals in the EU for the purpose of 
studying, art. 6(1)(d) Directive 2004/114 cit. stated that the person “shall… not be regarded as a threat to 
public policy, public security or public health”. 

72 Fahimian, opinion of AG Szpunar, cit. paras 54 to 61, spec. para. 61. In that case, the potential threat 
stemmed from the fact that the third country national in question had studied at a university listed by the 
Council as being close to the Iranian regime and as carrying out military research, and from the fact that 
the knowledge that that person would have acquired when studying in the EU (concerning, inter alia, the 
security of mobile systems) could be misused by that regime upon her return to her home country (see the 
judgment in Fahimian cit. paras 23 and 24). 

73 See Fahimian cit. paras 40 to 43. See also K Eisele, ‘Public Security and Admission to the EU of Foreign 
Students: Fahimian’ (2018) CMLRev 279. Similarly, in his opinion in case C-137/09 Josemans 
ECLI:EU:C:2010:433, opinion of AG Bot, suggested that art. 56 TFEU should be interpreted, in the light of 
art. 72 TFEU, as providing that the activity of selling cannabis in coffee shops in the Netherlands does not 
fall (at all) within the scope of the freedom to provide services, given the direct connection between drug 
trafficking and drug tourism and the maintenance of law and order (paras 104, 116 and 121). Furthermore, 
in Stadt Frankfurt am Main, opinion of AG Pikamäe, cit. para. 76, the AG advocated for a broad interpretation 
of art. 16(1) of Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 
on common standards and procedures in Member States for returning illegally staying third-country na-
tionals, in the light of art. 72 TFEU, that would allow third country nationals to be placed in prison pending 
removal (whereas that provision usually requires them to be placed in specialised detention facilities) on 
“public security” grounds. 
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As a final note on the matter, an obvious limit to the CJEU’s power to interpret AFSJ 
instruments in the light of art. 72 TFEU must be underlined. The duty of consistent inter-
pretation discussed in this section applies only to the extent that the rules of the instru-
ment in question leave a margin for interpretation. Art. 72 TFEU cannot be used to sup-
port a construction of a provision of secondary law which would be blatantly contrary to 
its terms. The clear wording of a provision is “the outer limit of any interpretative endeav-
our”.74 Disregarding it would be tantamount to contra-legem interpretation, which the 
CJEU has expressly rejected in other contexts.75 Thus, when constructing such an instru-
ment, the CJEU must stay within the framework laid down by the EU legislature. The CJEU 
cannot “correct” that instrument and modify the general balance inherent to it. 

Accordingly, sometimes, a “clash” between national measures and AFSJ instruments 
is inevitable. That situation is addressed in the next section. 

IV. Art. 72 TFEU: a derogation to the benefit of the Member States? 

It follows from the previous sections that the first function of art. 72 TFEU is that of a 
reminder. It obliges the EU institutions to duly take the “responsibilities” of the Member 
States outlined in that article into account when enacting and interpreting AFSJ instru-
ments. That being said, the CJEU also considers that art. 72 TFEU has a second function. 
It is a derogation, that may allow Member States to depart from AFSJ instruments in cer-
tain circumstances.76 While the CJEU has given some indications about the operation of 
that derogation (a), a complete framework of analysis remains to be established (b). 

a) Art. 72 TFEU as a derogation – the “settled case-law” of the CJEU. 
In Commission v Poland,77 which concerned, I recall, the issue of whether Poland, Hungary 
and the Czech Republic were entitled to disregard the Relocation decisions, the CJEU 
ruled that art. 72 TFEU has – at least theoretically – a second function. In its view, that 
article constitutes, alongside other provisions of primary law, such as arts. 36, 45, 52, 65, 
346 and 347 TFEU,78 a “derogation”. As such, it could allow Member States to depart from 

 
74 Case C-220/15 Commission v Germany ECLI:EU:C:2016:534, opinion of AG Bobek, para. 38 and references. 
75 See, inter alia, case C-80/86 Kolpinghuis Nijmegen ECLI:EU:C:1987:431 para. 13. 
76 D Thym, ‘Art. 72 [Clause on Maintaining Internal Security by Member States]’ cit. 1407. 
77 Commission v Poland (Temporary mechanism for the relocation of applicants for international protection) cit. 
78 The first four provisions allow for derogations to the four freedoms of movement based on public 

policy and public order. Art. 346 TFEU allow Member States not to supply information “the disclosure of 
which it considers contrary to the essential interests of its security” and to take “such measures as it con-
siders necessary for the protection of the essential interests of its security which are connected with the 
production of or trade in arms, munitions and war material”. Finally, art. 347 TFEU provides, in essence, a 
“safeguard clause”, under which Member States may adopt the measures that they consider necessary in 
the event of “serious internal disturbances affecting the maintenance of law and order”, “war”, or “serious 
international tension constituting a threat of war”, or in order to carry out obligations it has accepted for 
the purpose of maintaining peace and international security. 
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obligations stemming from AFSJ instruments in certain “situations which may affect law 
and order or public security”.79 Essentially, art. 72 TFEU may be raised as a defence against 
an EU law infringement claim. 

While one might, at first sight, perceive a tension between that finding and the CJEU’s 
rejection of any “exception” to EU law with respect to law and order/internal security mat-
ters, there are, in fact, fundamental differences between the two. As indicated above, if 
such an “exception” existed, then national measures adopted in view of maintaining law 
and order or safeguarding internal security would be “carved out” entirely from EU law. 
As such, there could be no review by EU institutions of those issues. In case of apparent 
conflict between such a national measure and a given provision of an AFSJ instrument, 
the former would necessarily prevail, since it would be beyond the latter’s reach. By con-
trast, if art. 72 TFEU is merely a “derogation”, then such national measures are still within 
the scope of EU law. Nevertheless, EU (primary) law permits a departure from EU (sec-
ondary) law. Because that permission is conferred by EU law, that law may frame it with 
substantive and procedural requirements, and the EU institutions (especially the CJEU) 
may review whether those requirements have been met in a given situation. 

Here, the CJEU precisely underlined that, since art. 72 TFEU is a “derogation” and, 
therefore, must be interpreted strictly, it does not 

“confer on Member States the power to depart from the provisions of [the instrument in 
question] based on no more than reliance on [their] responsibilities with regard to the 
maintenance of law and order and the safeguarding of internal security”.80 Certain re-
quirements must be met. Specifically, “it is for the Member State which seeks to take ad-
vantage of Article 72 TFEU to prove that it is necessary to have recourse to that derogation 
in order to exercise [those] responsibilities“,81 under the supervision of the CJEU.82 

On the facts of the case, however, the CJEU rejected the art. 72 TFEU defence. While 
Poland, Hungary and the Czech Republic clearly departed from their obligations under the 
Relocations decisions, they failed, in its view, to demonstrate that it was “necessary” for 
them to do so in order to exercise the responsibilities in question. In that regard, the CJEU 
put forward essentially the same reasoning as in its previous judgment in Slovak Republic 

 
79 Commission v Poland (Temporary mechanism for the relocation of applicants for international protection) 

cit. para. 143. By contrast, in her opinion in Commission v Poland (Temporary mechanism for the relocation of 
applicants for international protection), opinion of AG Sharpston, cit. paras 202-223, rejected the idea that 
art. 72 TFEU could function as a derogation from AFSJ instruments. 

80 Commission v Poland (Temporary mechanism for the relocation of applicants for international protection) 
cit. para. 152.  

81 Ibid. paras 145 and 147. The Court drew on its case law on art. 346 TFEU (see, inter alia, case C-
461/05 Commission v Denmark cit. para. 52). 

82 Commission v Poland (Temporary mechanism for the relocation of applicants for international protection) 
cit. para. 146. 
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and Hungary v Council: the Relocation decisions provided a genuine possibility for the Mem-
ber States to maintain public order and safeguard internal security on their territory.83 This 
time, however, the CJEU felt compelled to further explain why the mechanisms laid down 
in those decisions offered sufficient “breathing space” to national authorities. It underlined 
that, while Member States were only allowed to refuse the relocation of asylum applicants 
on a case-by-case basis, the relevant provision of those decisions84 only required them to 
show that there were “reasonable grounds” for regarding such an applicant as a danger to 
their national security or public order. By (implicitly) reading those terms consistently with 
art. 72 TFEU, in a way similar to the approach taken in Fahimian (see Section III(b) above), 
the CJEU stated that those authorities consequently had a “wide discretion” on the matter.85 
Although they were required to show that the personal conduct of the applicant presented 
a security risk and to adduce sufficient evidence in that regard, a mere “potential threat” 
was enough to justify a refusal of relocation.86 

Consecutively, in a series of cases, the CJEU had the opportunity to clarify whether 
and, if so, to what extent art. 72 TFEU permits Member States to justify derogatory na-
tional measures taken in response to circumstances presented as “extraordinary”.  

On the one hand, in several landmark judgments in the field of EU asylum and immi-
gration law, the CJEU confirmed the general line of reasoning adopted in Commission v 
Poland – although with some nuances. Two decisions are particularly illustrative in that 
regard. Commission v Hungary (Accueil des demandeurs de protection internationale) (here-
inafter Commission v Hungary)87 concerned emergency measures applied by Hungary be-
tween 2015 and 2018 in response to the “refugee crisis” and the “mass influx” of third 
country nationals seeking asylum in the EU. Under those measures, inter alia, third coun-
try national could exclusively apply for international protection in certain designated 
“transit zones” located at the Serbian-Hungarian border, the access to which was, in prac-
tice, severely restricted (at times, only one person was admitted per day). Furthermore, 
those who managed to make it inside those “zones” had to stay there during the entire 

 
83 Ibid. paras 148-171. 
84 See art. 5(7) Decisions 1523/2015 and 1601/2015 cit.  
85 Commission v Poland (Temporary mechanism for the relocation of applicants for international protection) 

cit. para. 158. 
86 Ibid. paras. 156-158. See, further, E(L) Tsourdi, ‘Relocation Blues – Refugee Protection Backsliding, 

Division of Competences, and the Purpose of Infringement Proceedings: Commission v. Poland, Hungary 
and the Czech Republic’ (2021) CMLRev 1819; S Barbou des Places, ‘Chronique Droit de l’Asile et de l’Immi-
gration – Quand Violation du Droit de l’Immigration et Crise de l’État de Droit se Rejoignent dans le Prétoire 
de la Cour‘ (2021) RTDEur 199; S Progin-Theuerkauf, V Zufferey, ‘Aucune Justification du Refus de Participer 
au Mécanisme Temporaire de Relocalisation de Demandeurs d’une Protection Internationale’ (2020) Euro-
pean Papers www.europeanpapers.eu 587. 

87 Commission v Hungary (Accueil des demandeurs de protection internationale) cit. See, concerning the 
same facts, C-924/19 PPU Országos Idegenrendeszeti Főigazgatóság Dél-alföldi Regionális Igazgatóság 
ECLI:EU:C:2020:367. However, the Hungarian government only raised a defence on the basis of art. 72 TFEU 
in Commission v Hungary (Accueil des demandeurs de protection internationale) cit. 

 

https://www.europeanpapers.eu/fr/europeanforum/aucune-justification-du-refus-de-participer-au-mecanisme-temporaire-de-relocalisation
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duration of the assessment of their application, which could take months. Were they to 
leave the relevant transit zone, their application would be rejected automatically. Taking 
the view that those measures were contrary to the EU rules on asylum, the Commission 
began infringement proceedings against Hungary.  

When the proceedings reached the CJEU, the latter sided with the Commission. First, 
the requirement to make asylum claims in – barely reachable – transit zones blatantly 
breached the obligation, imposed on the Member States by the Asylum Procedures Di-
rective,88 to offer third country nationals’ effective access to procedures for granting in-
ternational protection.89 Secondly, the requirement for applicants to remain in the transit 
zone during the examination of their application amounted to a detention regime90 in-
compatible with the Reception Conditions Directive. Indeed, under the rules laid down 
therein,91 asylum seekers may only be detained on certain, exhaustively listed grounds, 
none of which applied in that case. Specifically, while a provision of the Asylum Proce-
dures Directive (namely, art. 43) allows Member States to put in place so-called “border 
procedures” for the examination of asylum claims whereby applicants may be refused 
entry on the national territory and detained at the border while their claim is under ex-
amination,92 that provision comes with safeguards that Hungary simply dispensed itself 
with. Art. 43 provides, in particular, that when a decision on an asylum claim is not taken 
within four weeks, the person in question shall be granted entry to the national territory 
and the examination of his or her claim shall continue following a “normal” asylum pro-
cedure93 – something that the Hungarian authorities did not do.94 

Nonetheless, the Hungarian Government raised a defence based on art. 72 TFEU 
against the infringement claims. That government submitted that compliance with the 
rules of EU asylum law, particularly the safeguards laid down in art. 43 of the Asylum 
Procedures Directive with respect to border procedures, would have prevented it from 
maintaining law and order and/or safeguarding internal security on the Hungarian terri-
tory, in the context of an extraordinary “mass influx” of third country national at its bor-
ders. In such a situation, “emergency measures”, derogating from the “normal” rules laid 
down in EU law, were necessary for “adequately managing” the situation.95 In essence, 
the Hungarian authorities thus claimed a sovereign right, on “safety” grounds, to seal off 

 
88 See arts. 6 and 7 Directive 2013/32 (Asylum Procedures Directive) cit., read in conjunction. 
89 Commission v Hungary (Accueil des demandeurs de protection internationale) cit. paras. 87-128. 
90 Ibid. cit. paras. 157-166. 
91 See art. 8 Directive 2013/33 (Reception Conditions Directive) cit. 
92 Ibid. art. 8(3)(c). 
93 Ibid. art. 43(2), and Commission v Hungary (Accueil des demandeurs de protection internationale) cit. 

para. 181. 
94 Ibid. paras 167-211. 
95 Ibid. paras 141 and 213. 
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the borders of Hungary from asylum seekers, where EU law requires those authorities to 
grant them access. 

After having recalled that art. 72 TFEU does not reflect any “exception” to the scope 
of EU law but constitutes a “derogation” that may justify a Member States departing from 
obligations arising out of an AFSJ instrument,96 the CJEU rejected Hungary’s defence. Here 
as well, the CJEU considered that that State failed to demonstrate that it was “necessary” 
for it to disregard the Reception Conditions and Asylum Procedures Directives in order 
to maintain law and order or safeguard internal security on its territory. However, this 
time, it followed a two-step reasoning.  

First, the CJEU underlined that Hungary had not substantiated its defence with suffi-
cient, or even relevant, evidence. It pointed out that it was not enough for that Member 
States to “invok[e], in a general manner, the risk of threats to public order and internal 
security that arrivals of large numbers of applicants for international protection might 
cause”.97 Hungary would have had to provide concrete evidence that (i) such threats ac-
tually prevailed on its territory at the material time and that (ii) derogating from art. 43 of 
the Asylum Procedures Directive (in this case, by keeping practically all asylum seekers at 
its borders) could effectively help in that regard. Here, while Hungary did claim that a 
significant number of offences had been committed on its territory at the material time, 
which it presented as being linked to illegal immigration,98 the CJEU emphasised that that 
Member State failed to specify (a) “the impact that those offences may have had on the 
maintenance of law and order and the safeguarding of internal security in its territory”99 
and (b) how derogating from art. 43 of that directive could, in any event, have helped in 
that regard, given that asylum seekers, because of that status, cannot be regarded as 
illegal immigrants.100 

 
96 Ibid. paras 214-216. 
97 Commission v Hungary (Accueil des demandeurs de protection internationale) cit. para. 217. See also case 

C-823/21 Commission v Hungary (Déclaration d’intention préalable à une demande d’asile) ECLI:EU:C:2023:504, 
where the CJEU found that Hungary infringed art. 6 Directive 2013/32 (Asylum Procedures Directive) cit. when 
it obliged, from 2020 onwards, as a rule, third-country nationals to undergo a preliminary procedure at a Hun-
garian diplomatic representation in Belgrade (Serbia) or Kiev (Ukraine) before allowing them to enter Hungary 
and to apply for international protection there (paras 17 and 31), allegedly to prevent the spread of COVID-19. 
Indeed, those procedural constraints made it excessively difficult, and even impossible in some cases, for third 
country national to claim asylum in Hungary (paras 50-64). In that context, the CJEU rejected the defence of 
the Hungarian Government, based on art. 72 TFEU, on essentially the same ground: the mere invocation, in a 
“general manner”, of a “risk of threats to public policy and internal security” is not enough to demonstrate the 
need to derogate from EU secondary law (para. 69). 

98 Specifically, Hungary claimed that more than 17.000 offences related to illegal immigration had been 
committed in Hungary in 2018 (see Commission v Hungary (Accueil des demandeurs de protection internatio-
nale) cit. para. 82). 

99 Commission v Hungary (Accueil des demandeurs de protection internationale) cit. para. 218. 
100 Ibid. para. 219. See, on that point, art. 9(1) Directive 2013/32 (Asylum Procedures Directive) cit., and 

Valstybės sienos apsaugos tarnyba, opinion of AG Emiliou, cit. para. 69. 
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Secondly, like in Commission v Poland, the CJEU pointed out that the EU legislature pro-
vided a genuine possibility for the Member States to exercise their responsibilities under 
art. 72 TFEU. In particular, art. 43 of the Asylum Procedures Directive allows, in the event 
of a “mass influx” of applicants for international protection, Member States to continue 
the border procedures beyond a four-week period, while restricting the freedom of 
movement of those applicants to an area in proximity to its borders.101 

The case in Valstybės sienos apsaugos tarnyba was also about emergency measures 
adopted by a Member State (this time Lithuania) to respond to a “mass influx” of asylum 
seekers. However, that case had a unique sensitivity because of the geopolitical context 
in which it fit. Indeed, it concerned no less than the crisis that took place along the EU’s 
external border with Belarus, where the Belarusian regime pushed migrants against that 
border (as a form of “hybrid attack”) in an attempt at pressuring the Member States to lift 
the economic sanctions imposed by the EU against that regime.102 Lithuania (like its 
neighbours, Latvia and Poland) declared a state of emergency and implemented a pack-
age of extraordinary measures to “protect” that border and stem its illegal crossing.103 
Amongst other things, those measures provided, first, that migrants could only apply for 
international protection at border control points or in transit zones. They could not claim 
asylum on the Lithuanian territory after an illegal entry.104 Secondly, those migrants, in-
cluding asylum seekers, could be detained on the sole ground that they illegally crossed 
the border.105 The aim was to sanction those who did and, at the same time, deter others 
from doing the same.106 A third country national, victim of those measures, challenged 

 
101 Under art. 7 Directive 2013/33 (Reception Conditions Directive) cit. See Commission v Hungary (Ac-

cueil des demandeurs de protection internationale) cit. paras 221-224. See also, suggesting the same reason-
ing, case C-808/18, Commission v Hungary (Accueil des demandeurs de protection internationale) 
ECLI:EU:C:2020:493, opinion of AG Pikamäe, paras 105-107. See, further, on that case, S Progin-Theuerkauf, 
‘Defining the Boundaries of the Future Common European Asylum System with the Help of Hungary?’ (Eu-
ropean Forum Insight of 29 March 2021) www.europeanpapers.eu 7. 

102 See, inter alia, Resolution 2021/2881/(RSP) of the European Parliament of 7 October 2021 on the situ-
ation in Belarus after one year of protests and their violent repression para. 16; European Council Conclusions 
of 21 and 22 October 2021 (EUCO 17/21) para. 19; European Council Conclusions of 16 December 2021 (EUCO 
22/21) paras. 18 and 21; 2021 State of the Union Address by President von der Leyen, Strasbourg, 15 Septem-
ber 2021. See also C-72/22 PPU Valstybės sienos apsaugos tarnyba ECLI:EU:C:2022:431, opinion of AG Emiliou 
paras. 3 and 103, and F Peerboom, ‘Protecting Borders or Individual Rights? A Comparative Due Procees Rights 
Analysis of EU and Member State Responses to ‘Weaponised’ Migration’ (European Forum insight of 17 Sep-
tember 2022) www.europeanpapers.eu 583; D Thym, ‘Upholding the Right to Asylum in Times of its “Instru-
mentalization” by Neighbouring States: Valstybės Sienos Apsaugos Tarnyba’ (2023) CMLRev 1101, 1102-1103. 

103 In parallel, those Member States also negotiated at the EU level for the adoption of “provisional 
measures” based on art. 78(3) TFEU. On 1 December 2021, the Commission had accordingly presented a 
Proposal for a Council Decision (COM(2021) 752 final of 1 December 2021 on provisional emergency 
measures for the benefit of Latvia, Lithuania and Poland. However, that proposal has not yet been adopted. 

104 Valstybės sienos apsaugos tarnyba, opinion of AG Emiliou, cit. paras. 40 and 55-58. 
105 Ibid. paras. 42-44. 
106 Ibid. para. 92. 
 

https://www.europeanpapers.eu/en/europeanforum/defining-boundaries-future-common-european-asylum-system-help-of-hungary
https://www.europeanpapers.eu/en/europeanforum/protecting-borders-individual-rights-comparative-due-process-rights-analysis-weaponised-migration
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the decisions taken against him before the national courts. When the case reached the 
supreme court of Lithuania, the latter made a preliminary reference to the CJEU, enquir-
ing about the compatibility with EU law of the measures in question, insisting on their 
“extraordinary” nature and the underlying context.  

Those measures were, like the Hungarian laws examined in Commission v Hungary, 
clearly contrary to the Asylum Procedures and Reception Conditions Directives. Again, 
there was no room for a Member-State deferent construction of those instruments. First, 
the prohibition to claim asylum on the national territory after illegal entry breached the 
obligation, stemming from the first directive,107 to offer third country nationals an effec-
tive access to a procedure for the grant of international protection.108 Second, the Recep-
tion Conditions Directive109 does not list “illegal entry” among the grounds that may jus-
tify placing an asylum seeker in detention. While, as the Lithuanian Government submit-
ted,110 national authorities are entitled to detain such a person “when protection of na-
tional security or public order so requires”111, an asylum seeker cannot be regarded as a 
threat to national security or public order merely because he or she crossed the national 
border illegally.112 

However, like the Hungarian, Polish and Czech Governments before it, the Lithuanian 
Government argued that it was entitled to disregard the rules of the Asylum Procedures 
Directive and of the Reception Conditions Directive, for those rules would not allow it to 
tackle adequately the “extraordinary” threat for its internal security (and that of the 
Schengen area as a whole) it was facing. Lithuania was a victim of “weaponised migration” 
and had to defend itself and the EU. It had to “reinforce” the EU’s external border to pre-
vent a flow of illegal migrants entering the Schengen Area and the “secondary move-
ment”113 of those persons within that area, given the disturbance to law and order and 
the treat to internal security and that that would cause. By contrast, the EU rules on asy-
lum would have obliged that Member State to tolerate the entry on its territory of all third 
country nationals making a claim for asylum. That would have created an uncontrollable 
“flow” of illegal immigrants, as only a small proportion of those nationals are bona fide 
refugees, and the rest makes asylum applications for the sole purpose of benefiting from 

 
107 See arts. 6 and 7 Directive 2013/32 (Asylum Procedures Directive) cit., read in conjunction. 
108 Valstybės sienos apsaugos tarnyba cit. paras. 56-67. 
109 See art. 8(3) Directive 2013/33 (Reception Conditions Directive) cit. 
110 Valstybės sienos apsaugos tarnyba cit. para. 85. 
111 Art. 8(3)(e) Directive 2013/33 (Reception Conditions Directive) cit. 
112 Valstybės sienos apsaugos tarnyba cit. paras. 79-90. 
113 This expression refers to the irregular movement of migrants, including asylum seekers, from the 

country in which they first arrived (here, Lithuania) to seek protection or permanent resettlement in an-
other country – here, the other Member States. See, to that effect, UNHCR Executive Committee (ExCom), 
Conclusion on the problem of refugees and asylum-seekers who move in an irregular manner from a coun-
try in which they had already found protection No 58 (1989). 
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the guarantees attaching to the status of asylum seeker, or simply to be admitted to the 
Schengen area and freely circulate therein.114 

Curiously, the Lithuanian Government did not expressly refer to art 72 TFEU (or any 
provision of primary law) to support its argument.115 Nevertheless, the CJEU raised art. 72 
of its own motion. It considered, like in Commission v Hungary, that that government had 
failed to demonstrate the “necessity” to depart from the provisions of EU secondary law. 
Again, the CJEU followed a two-steps reasoning. First, Lithuania had not substantiated its 
argumentation with sufficient evidence. That Member State merely relied “generally” on the 
threats to public order and internal security” that a mass influx of migrants could cause, 
without (i) establishing that those threats materialised on its territory at the relevant time 
and (ii) specifying what effect depriving migrants of their rights to claim asylum, or detaining 
them on the sole ground they crossed the border illegality, would have in that regard.116 
Second, and in any event, art. 43 of the Asylum Procedures Directive, by permitting Member 
States to put in place “border procedures”, enabled Lithuania to carry out its responsibilities 
with regard to the maintenance of law and order and the safeguarding of internal security. 
Indeed, national authorities may, with those special procedures, carry out an “initial screen-
ing” of third country nationals making asylum applications. They may, through that screen-
ing, refuse entry to migrants with inadmissible or manifestly unfounded claims and admit 
on the national territory only those with serious applications.117 

 
114 See Valstybės sienos apsaugos tarnyba, opinion of AG Emiliou, cit. paras. 92, 103, 109, 123, 124 and 146. 
115 Ibid. para. 109. 
116 Valstybės sienos apsaugos tarnyba cit. paras. 72, 73 and 92. 
117 Under arts. 31(8), 33 and 43 Directive 2013/32 (Asylum Procedures Directive) cit. See Valstybės sienos 

apsaugos tarnyba cit. para. 74, and Ibid., opinion of AG Emiliou, cit. paras. 126, 127 and 130. The CJEU did 
not address the issue of the time constraints imposed by art.43 Directive 2013/32 (Asylum Procedures 
Directive) cit. to carry out that “initial screening” of asylum applications. It may be recalled that, under art. 
43(2) and (3), national authorities basically have four weeks from the moment an application is made. After 
that, the applicant must be admitted on the territory. Advocate General Emiliou considered that, in the light 
of the peculiar circumstances and of the importance of the “influx” of migrants – especially compared to 
the reception capacities of Lithuania – four weeks may not realistically have been enough to carry out that 
“screening”. Thus, art. 72 TFEU could have allowed the Lithuanian authorities to derogate, to a reasonable 
extent, from that four-week deadline, in order to do so (Valstybės sienos apsaugos tarnyba, opinion of AG 
Emiliou, cit. paras. 131-132). The “provisional measures” proposed by the Commission, under art. 78(3) 
TFEU, Lithuania, Poland and Latvia would also have consisted in extending the “border procedures” for the 
assessment of applications for international protection, including by granting those Member States an “ex-
traordinary” 16-week deadline to do so, instead of the “normal” four weeks provided in art. 43 Directive 
2013/32 (Asylum Procedures Directive) cit. (see art. 2(5) of the Proposal for a Council Decision (COM(2021) 
752 final cit. By not addressing the matter, the CJEU either considered that the “normal” four-week deadline 
was sufficient, or that it did not need to examine that point which, at the end, the Lithuania did not make 
the effort to raise before it. See, further, on that case, S Barbou des Places, ‘Chronique Droit de l’Asile et de 
l’Immigration – Quand la Cour Encadre les Mesures de Crise: l’Afflux Massif d’Étrangers ne Dispense pas 
les États de l’Obligation de Démontrer l’Existence d’une Menace à l’Ordre Public’ (2023) RTDEur. 131, and D 

 



Art. 72 TFEU as Seen by the Court of Justice of the EU: Reminder, Exception, or Derogation? 1353 

On the other hand, the CJEU followed a noticeably different route in NW.118 The joined 
cases that led to that decision concerned border checks carried out by Austria at its border 
with Slovenia. Like several other Member States,119 Austria responded to the 2015 “Refugee 
crisis” and the “failures” in the control of the external borders of the EU by the responsible 
Member States, including Greece, by reintroducing border control at the internal borders 
it shares with other Member States, here Hungary and Slovenia. For the present purposes, 
suffices to recall that art. 25(1) of the Schengen Borders Code allows each Member States 
to do so, on an exceptional basis, where there is a “serious threat to public policy or internal 
security”,120 under certain conditions. Notably, art. 25(4) of that code states that the total 
period during which that border control is reintroduced “shall not exceed six months”. Nev-
ertheless, Austria adopted consecutively several decrees providing, each time, for a six-
month long period of border checks. In its view, the persistence of the “threat” justified such 
repeated application of art. 25 of the Schengen Borders Code. Effectively, those checks 
were carried out continuously for years.121 NW was subject to those border checks on two 
accounts when entering Austria from Slovenia. Both times, he refused to present his iden-
tity card or passport to the border guards and was fined as a result. When he challenged 
those fines before the Austrian courts, the latter asked the CJEU whether art. 25 of the 
Schengen Borders Code prevented a Member State from prolonging border controls be-
yond the six-month limit laid down in that provision. 

Austria, supported by Germany, Denmark, Sweden, and France submitted that art. 
25 of the Schengen Borders Code had to be interpreted in the light of art. 72 TFEU.122 The 
persistence of the “serious threat to public policy or internal security” in question at the 
end of the six-month period envisioned in that provision could justify a fresh application 

 
Thym, ‘Upholding the Right to Asylum in Times of its “Instrumentalization” by Neighbouring States: Valstybės 
Sienos Apsaugos Tarnyba’ cit. 

118 Joined cases C-368/20 Landespolizeidirektion Steiermark (Durée maximale du contrôle aux frontières 
intérieures) and C-369/20 Bezirkshauptmannschaft Leibnitz (Durée maximale du contrôle aux frontières inté-
rieures) ECLI:EU:C:2022:298. 

119 Those Member States include Germany, Denmark, Sweden, and France, which intervened in sup-
port of Austria in those cases (see European Commission, Temporary Reintroduction of Border Control  home-
affairs.ec.europa.eu). See, generally, S Barbou des Places, ‘Résurgence de la Frontière et Réaffirmation des 
Etats dans la Gestion des Migrations. Les Éllipses du Récit Européen’ cit. 138-141. 

120 Whether the refugee crisis could, in itself, be regarded as such a “serious threat” – something which 
is very much questionable – was not discussed in cases Landespolizeidirektion Steiermark (Durée maximale 
du contrôle aux frontières intérieures) cit. and Bezirkshauptmannschaft Leibnitz (Durée maximale du contrôle 
aux frontières intérieures) cit. 

121 See cases Landespolizeidirektion Steiermark (Durée maximale du contrôle aux frontières intérieures) cit. 
and Bezirkshauptmannschaft Leibnitz (Durée maximale du contrôle aux frontières intérieures) cit. paras. 26, 27, 
51 and 52. Remarkably, every time Austria adopted a new decree, it duly notified it to the Commission and 
the other Member States, pursuant to art. 27 Regulation 399/2016 (Schengen Borders Code) cit. However, 
the Commission failed to issue an opinion on the legality of those controls, as it was required to do under 
art. 27(4) of that code (Ibid. paras. 91 and 93). 

122 Following the approach described in Section III.b. of this publication. 
 

https://home-affairs.ec.europa.eu/policies/schengen-borders-and-visa/schengen-area/temporary-reintroduction-border-control_en
https://home-affairs.ec.europa.eu/policies/schengen-borders-and-visa/schengen-area/temporary-reintroduction-border-control_en
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of the latter. If the Member States were bound to abolish control at their borders on the 
expiry of that period notwithstanding that threat, they would be prevented from exercis-
ing their responsibilities with regard to the maintenance of law and order and the safe-
guarding of internal security on their territory.123 While that construction seduced Advo-
cate General Saugmandsgaard Øe,124 it was rightly rejected by the CJEU. It was, purely 
and simply, contra-legem. The terms of art. 25(4) of the Schengen Borders Code are re-
markably clear about the fact that the six-month period at issue “shall not” be ex-
ceeded.125 There was no room for a different interpretation of that provision. The CJEU 
went to add, for the sake of completeness, inter alia, that, as a derogation to the principle 
of the abolition of control at the internal borders of the Schengen area, art. 25 had to be 
interpreted strictly, and the reintroduction of such control remain “exceptional”. By con-
trast, the construction suggested by the intervening Governments and the Advocate Gen-
eral, as it would have effectively allowed the reintroduction of internal border control on 
account of the same general threat for an unlimited period, would have compromised 
that very principle entirely.126  

Nonetheless, the German Government submitted, as a supplementary argument, 
that art. 72 TFEU allowed Member States to derogate from the six-month period laid 
down in art. 25(4) of the Schengen Borders Code in exceptional circumstances.127 The 
CJEU rejected that argument. However, this time, after recalling that art. 72 TFEU did not 
reflect any “exception” from the scope of EU law,128 it excluded any possibility of deroga-
tion from secondary law on the basis of that provision. In that regard, the CJEU underlined 
that art. 25(4) of the Schengen Borders Code forms part of a “comprehensive framework” 
established by the EU legislature in the exercise of the competences conferred upon it. 
That framework was designed “specifically” to strike a “fair balance” between the free 
movement of persons and the need to safeguard public policy and internal security of 

 
123 Cases Landespolizeidirektion Steiermark (Durée maximale du contrôle aux frontières intérieures) cit. 

and Bezirkshauptmannschaft Leibnitz (Durée maximale du contrôle aux frontières intérieures) cit. para. 55. 
124 See cases C-368/20 Landespolizeidirektion Steiermark (Durée maximale du contrôle aux frontières in-

térieures) and C-369/20 Bezirkshauptmannschaft Leibnitz (Durée maximale du contrôle aux frontières inté-
rieures) ECLI:EU:C:2021:821, opinion of AG Saugmandsgaard Øe, paras 50-58. It had also been endorsed, in 
a previous decision, by the French Conseil d’État (see French Conseil d’État judgment of 28 December 2017 
No 415291 Association nationale d’assistance aux frontières pour les étrangers). 

125 Cases Landespolizeidirektion Steiermark (Durée maximale du contrôle aux frontières intérieures) and 
Bezirkshauptmannschaft Leibnitz (Durée maximale du contrôle aux frontières intérieures) cit. paras. 57-62. The 
CJEU took the view that a fresh application of art. 25 Regulation 399/2016 (Schengen Borders Code) cit. 
would only be possible if the Member State in question were able to demonstrate the existence, at the end 
of the initial six-month period, of a new “serious threat”, distinct from the one that originally justified the 
reintroduction of border control (Ibid. paras 79-82), which was not the case here. 

126 Landespolizeidirektion Steiermark (Durée maximale du contrôle aux frontières intérieures) and Be-
zirkshauptmannschaft Leibnitz (Durée maximale du contrôle aux frontières intérieures) cit. paras.63-66. 

127 Ibid. paras. 55 and 83. 
128 Ibid. paras. 84-86. 
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the territory on which they move, which is attested by the “detailed way in which the EU 
legislature circumscribed the Member States’ ability to interfere with that freedom by 
temporarily reintroducing internal border control”.129 The legislature took due account 
of the responsibilities of the Member States in that respect. Thus, art. 72 TFEU cannot 
justify one of them departing unilaterally from that framework.130 

b) Art. 72 TFEU as a derogation – looking for a complete framework of analysis. 
That art. 72 TFEU may function as a derogation, capable of justifying a Member State de-
parting from otherwise binding AFSJ instruments is, from a theoretical perspective, far 
from obvious. While the CJEU has repeatedly endorsed the existence of that derogation, 
the fact that it rejected its application in every single case in which it was raised, and that 
it did so through a (sometimes) elliptic and (somewhat) fluctuating reasoning, reveals, in 
the view of the author, the uneasiness of that approach. 

Indeed, on the one hand, the notion that Member States should be allowed, under 
art. 72 TFEU, to unilaterally derogate from AFSJ instruments on immigration, asylum, or 
border control on grounds of law and order or internal security calls, at the conceptual 
level, for the objections already formulated in part II of this publication. Those subject 
matters generate, by nature, a conflict between “liberty” and “security”. As the CJEU ob-
served in NW, the EU legislature reconciled those two values in a certain way in those 
instruments. As an inherent part of the exercise, it tackled the possibility for the Member 
States to maintain law and order and internal security on their territory while respecting 
their EU law obligations. The relevant framework of EU rules contains (or, at least, must 
contain, as explained in Section III above) mechanisms to that effect. At the same time, it 
determines the limits to the Member States’ power to exercise their responsibilities in 
that regard. That is an inherent part of the balance sought and, thus, of the definition of 
the EU policy in the field concerned. Accordingly, with respect to the subject matter cov-
ered by a given instrument, the legislature has already implemented art. 72 TFEU. From 
that point on, the Member States should not be able to rely on that provision to justify 
the adoption of “security” measures which does not satisfy the conditions laid down in 
that framework.131 Otherwise, the coherence of that instrument, and the balance estab-
lished therein, could be called into question. In fact, such a possibility could devaluate the 

 
129 Ibid. para. 89. 
130 Ibid. paras 72-77 and 87-90. See, further, G Bachoué Pedrouzo, ‘Réintroduction des Contrôles aux 

Frontières Intérieures de l’Union Européenne: Entre Rappel à l’Ordre des États et Anticipation de la Réforme 
du Code Frontières Schengen’ (2022) Revue des affaires européennes/Law and European Affairs 323; S 
Barbou des Places, ‘Chronique Droit de l’Asile et de l’Immigration – Enfin un Espace sans Frontières Inté-
rieures? Quand la Cour de Justice Encadre la Réintroduction des Contrôles aux Frontières Internes Schen-
gen’ (2023) RTDEur 122. 

131 See, by analogy, the case law on the CJEU on the impossibility, for the Member States, to rely on 
the derogation clauses provided in the TFEU in relation to the fundamental freedoms of movement where 
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whole legislative process. National governments had the possibility to influence the con-
tent of the rules in question and make them more favourable to their “security” interests 
through their participation and voting in the Council.132 If, once a compromise between 
“liberty” and “security” is agreed upon and the relevant framework is adopted, a Member 
State were at liberty to rely on its responsibilities under art. 72 TFEU to depart from it, 
months, often years, of negotiations on the matter would become pointless. Member 
States should be bound by that compromise and the instrument reflecting it. In the view 
of the author, the CJEU could very well have stopped there, like it did in NW.133 

On the other hand, the approach taken by the CJEU in other cases, starting with Com-
mission v Poland, which leaves the Member States the possibility, under art. 72 TFEU, to 
derogate from AFSJ instruments on grounds of law and order or internal security provided 
they show the “necessity” to do so, makes sense from a pragmatic perspective. Given the 
importance attached by the Member States to their “security” interests, reflected in that 
provision, one can easily see why the CJEU would wish to be cautious in that regard and 
insert a degree of flexibility in the otherwise rigid logic exposed in the previous paragraph. 
That being said, again, art. 72 TFEU cannot become a remedy for Member States outvoted 
in the Council. They should not be at liberty to derogate from an AFSJ instrument simply 
because they do not agree with it as a matter of principle or wanted a higher level of pro-
tection for their interests. That is why, in the view of the author, the art. 72 TFEU defence 
raised by the defendant governments in Commission v Poland was bound to fail from the 
outset.134 Thus, “ordinarily”, as explained above, Member States should be bound by their 
secondary law obligations. Recourse to such a derogation is conceivable only where a Mem-
ber State claims to be facing peculiar, “extraordinary” circumstances. Indeed, if a Member 
State claims, as the national governments involved in the cases mentioned in the previous 
section of this publication did, to be facing such circumstances, taking the form of an “emer-
gency” or “crisis” entailing severe risks for its population, calling for an immediate response 
to prevent further harm, and that it is not possible for it to abide with those obligations and 

 
the EU legislature has adopted a piece of secondary legislation giving effect to those freedoms, inter alia 
case C-593/13 Rina Services and Others ECLI:EU:C:2015:399 para. 40. 

132  See M Vigné, ‘La Dynamique d’Intégration de l’Union Européenne en Tension avec la Souveraineté 
des Etats’ (2023) Revue de l’Union Européenne 133. 

133 Joined cases Landespolizeidirektion Steiermark (Durée maximale du contrôle aux frontières intérieures) 
and Bezirkshauptmannschaft Leibnitz (Durée maximale du contrôle aux frontières intérieures) cit. 

134 The unfortunate case of the Relocation decisions may reveal a political reality pursuant to which, 
with respect to AFSJ instruments on immigration matters, if no consensus is found in the Council, Member 
States outvoted under qualified majority voting rules will often blatantly refuse to implement them (see N 
Kirst, ‘Protecting the Formal Rule of Law in the EU’s Asylum Policy: The CJEU’s Judgment in C-757/17 (The 
Asylum Relocation Mechanism)’ (19 May 2020) Bridge Network Blog bridgenetwork.eu; S Progin-
Theuerkauf, V Zufferey, ‘Aucune Justification du Refus de Participer au Mécanisme Temporaire de Relocal-
isation de Demandeurs d’une Protection Internationale’ cit. 592. However, in a Union based on the rule of 
law, that political reality cannot become a lawful state of affairs. 

 

https://bridgenetwork.eu/2020/05/19/protecting-the-formal-rule-of-law-in-the-eus-asylum-policy-the-cjeus-judgment-in-c-757-17-the-asylum-relocation-mechanism/
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maintain law and order or internal security on its territory at the same time, that argument 
carries, prima facie, weight. If the circumstances are “exceptional” to the point of not having 
been foreseen by the legislature at the time of the adoption of the instrument in question, 
they were not accounted for in its designed.135 The balance between “liberty” and “security” 
on which it rests could be genuinely ill-suited for such an “exceptional” scenario. It is prob-
ably those hypothetical circumstances that the CJEU sought to reserve.136 By constructing 
art. 72 TFEU that way, the CJEU took a cautious route. 

However, as said before, while prudent, that route is also uneasy, and even treach-
erous. Leaving Member States a possibility to argue that certain circumstances may legit-
imise setting aside AFSJ instruments opens the door to many abuses. The “crisis” rhetoric 
is a convenient tool for national governments, especially on politically controversial topics 
such as immigration, asylum, and border control. Member States may conjure the image 
of the “crisis” every time the system is under pressure, typically because of a mass influx 
of migrants.137 Like in Commission v Hungary, and NW and Valstybės sienos apsaugos 

 
135 It would also be excessive to consider that an AFSJ instrument is invalid simply because it does not 

provide a Member State with a genuine opportunity to maintain law and order and safeguard internal 
security is such an exceptional scenario. The legislature is not expected to cater for the unforeseeable. 

136 One could legitimately wonder whether it was indispensable to do so. Indeed, the TFEU already 
contains a “safeguard clause”, namely art. 347, which recognises, in essence, that Member States may 
adopt the measures that they consider necessary, inter alia, in the event of “serious internal disturbances 
affecting the maintenance of law and order”. That provision, which rarely appears in CJEU case law (see, for 
some rare mentions, Johnston v Chief Constable of the Royal Ulster Constabulary cit. para.27; case C-402/05 P 
Kadi and Al Barakaat International Foundation v Council and Commission ECLI:EU:C:2008:461 paras. 302-303) 
already allows, at least theoretically, for a general derogation from all the rules of this Treaty and those 
adopted on its basis, including the rules of primary and secondary law on the AFSJ (see Valstybės sienos 
apsaugos tarnyba opinion of AG Emiliou cit. paras. 110-112. To date, the only case in which that provision 
was extensively discussed before the CJEU is C-120/94 Commission v Greece ECLI:EU:C:1994:275, concerning 
the trade embargo put in place by Greece with respect to in products originating in, coming from or des-
tined for the Republic of Macedonia and imports into Greece of products originating in or coming from that 
Republic, in the context of rising international tensions between those two countries. However, the case 
was withdrawn before the CJEU could issue a decision). Nevertheless, the threshold for triggering the ap-
plication of that particular provision is seemingly very high. It concerns “wholly exceptional” situations only 
(Johnston v Chief Constable of the Royal Ulster Constabulary cit. para.27). While the CJEU never got the chance 
to elaborate on the matter, several Advocate generals took the view that art. 347 TFEU is reserved for 
“genuine crises, verging on total collapse of internal security, the occurrence of which represents a grave 
danger for the very existence of the State” (see Valstybės sienos apsaugos tarnyba, opinion of AG Emiliou cit. 
para. 113, with references to Commission v Greece ECLI: EU:C:1995:109, opinion of AG Jacobs, cit. para.47, 
and case C-273/97 Sirdar ECLI:EU:C:1999:246, opinion of AG La Pergola in para. 21). Evidently, the CJEU took 
the view that circumstances may come which, while not reaching that level of severity, could still justify a 
Member State departing from its (otherwise binding) obligations under a given AFSJ instrument. 

137 As such, for many Member States, and even EU institutions, the AFSJ has been in protracted and 
continuous “crisis” for more than ten years. See SF Nicolosi, ‘Addressing a Crisis through Law: EU Emergency 
Legislation and its Limits in the Field of Asylum’ (2021) Utrecht Law Review 19; S Barbou des Places, ‘L’In-
strumentalisation des Migrants, la “Menace Hybride” et la Multiplication des Dérogations au Droit Commun 
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tarnyba, it serves as a seemingly legitimate foundation for Member States to reject estab-
lished rules and compromises found on those topics and, more generally, claim back the 
autonomy to which they renounced when transferring AFSJ competences to the EU.138 It 
gives an opportune excuse for sweeping “emergency” measures entailing far reaching 
limitations on alien’s rights and quasi-permanent border closures.139 

Accordingly, to curtail the risk of misuse of art. 72 TFUE, the CJEU was right, in Com-
mission v Poland, to require Member States to show a genuine “necessity” to derogate 
from AFSJ instrument to protect their “security” interests, and even more so, in Commis-
sion v Hungary and Valstybės sienos apsaugos tarnyba, not to satisfy itself, in that regard, 
with general assertions about the risk of threats to public order and internal security that 
a mass influx of migrants might cause.140  

By requiring specific evidence of actual impact on the maintenance of law and order 
or internal security on the national territory at the relevant time, the CJEU is rightly de-
manding with respect to the type of circumstances that may justify recourse to a deroga-
tion under art. 72 TFEU. Broadly speaking, the approach very much echoes the “classic” 
case law of the CJEU concerning the concept of “public policy” and “public security” used 
as a justification for derogating from EU free movement law. Pursuant to that case law, 
recourse to the concept of “public policy” “presupposes […] the existence, in addition to 
the perturbation of the social order which any infringement of the law involves, of a gen-
uine, present and sufficiently serious threat affecting one of the fundamental interests of 
society”141 while a “public security” defence requires showing no less than a genuine 
threat to “the functioning of institutions and essential public services and the survival of 
the population”.142 In the view of the author, although the CJEU sometimes applies a 
lower standard in immigration matters,143 a high bar is wholly justified in the context at 
hand.144 Rules as important as those on the free circulation of persons in the AFSJ or 

 
de l’Asile’ (2022) RTDeur 251; D Thym, ‘Upholding the Right to Asylum in Times of its “Instrumentalization” 
by Neighbouring States: Valstybės Sienos Apsaugos Tarnyba’ cit. 1101. 

138 See S Barbou des Places, ‘Chronique Droit de l’Asile et de l’Immigration – Quand la Cour Encadre 
les Mesures de Crise: l’Afflux Massif d’Étrangers ne Dispense pas les États de l’Obligation de Démontrer 
l’Existence d’une Menace à l’Ordre Public’ cit. 

139 See S Barbou des Places, ‘Résurgence de la Frontière et Réaffirmation des États dans la Gestion des 
Migrations. Les Éllipses du Récit Européen’ cit. 136, and S Progin-Theuerkauf, ‘Defining the Boundaries of 
the Future Common European Asylum System with the Help of Hungary?’ cit. 12. 

140 Commission v Hungary (Accueil des demandeurs de protection internationale) cit. para. 217, and case 
Valstybės sienos apsaugos tarnyba cit. para. 72. 

141 See, inter alia, case 41/74 Van Duyn v Home Office ECLI:EU:C:1974:133 para. 18; case C-54/99 Église 
de scientologie ECLI:EU:C:2000:124 para. 17, and case C-249/11 Byankov ECLI:EU:C:2012:608 para. 40. 

142 See, inter alia, case C-304/14 CS ECLI:EU:C:2016:674 para. 39. 
143 See, notably, Fahimian cit. paras. 40 and 43, and case C-380/18 E.P. (Threat to public policy) 

ECLI:EU:C:2019:1071 para. 46. 
144 See, for the same view in Commission v Poland (Temporary mechanism for the relocation of applicants 

for international protection), opinion of AG Sharpston cit. paras. 196-199. 
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asylum should not be set aside on account of vague risks for the (equally vaguely defined) 
“security” of a Member State.145 Moreover, in relation to a mass influx of migrants at the 
borders of the EU, like in Commission v Hungary and Valstybės sienos apsaugos tarnyba, the 
CJEU sends an implicit, but clear, message to the Member States. While many of them 
may consider border crossing and immigration as being per se a “security” matter,146 the 
mere movement of migrants towards or within the EU cannot, in itself, be presented as 
a serious threat for the maintenance of law and order or the safeguard of internal secu-
rity under art. 72 TFUE. By doing so, the CJEU transplanted to that provision a conception 
already present in, notably, the Schengen Borders Code.147 A mass influx of migrants is 
not, as such, a circumstance justifying recourse to that provision. It must be shown that 
migrants, beyond their mere presence and potentially illegal entry, are actually threaten-
ing the maintenance of law and order or the safeguarding of internal security in a Mem-
ber State,148 because they engage, on its territory, in activities (terrorisms, other serious 
criminal acts) of a nature and scale sufficient to have such an effect.149 In that context, 
there is no room either, in a Union based on the rule of law, for a misplaced application 
of the precautionary principle, normally reserved for environmental and public health 
risks, in the “security” field. Member States are not entitled to presume that migrants will 
cause such serious disturbances. People cannot be presumed to be dangerous simply 
because they belong to an abstract group. Prejudice would underpin such an ap-
proach.150 It could be seen as going against the very values of respect for human dignity 
and freedom on which the EU is founded, as stated in art. 2 TEU.151 

 
145 See Joined cases Landespolizeidirektion Steiermark (Durée maximale du contrôle aux frontières intérieures) 

and Bezirkshauptmannschaft Leibnitz (Durée maximale du contrôle aux frontières intérieures) cit. paras. 74 and 89, 
as well as S Barbou des Places, ‘Chronique Droit de l’Asile et de l’Immigration – Quand la Cour Encadre les 
Mesures de Crise: l’Afflux Massif d’Étrangers ne Dispense pas les États de l’Obligation de Démontrer l’Existence 
d’une Menace à l’Ordre Public’ cit. Furthermore, such an approach would allow Member States to rely on per-
sistent, yet not necessarily specific and/or acute, “threats” for their security, such as terrorism, to justify not 
respecting, for instance, the rules of the Schengen Borders Code on the absence of internal border control on 
a quasi-permanent basis, as several Member States, such as France, did for many years. 

146 See, notably, the arguments of the Lithuanian Government in case Valstybės sienos apsaugos tarnyba, 
as summarised in case C-72/22 PPU Valstybės sienos apsaugos tarnyba, opinion of AG Emiliou, cit. para. 92. 

147 Recital 26 of Regulation 399/2016 (Schengen Borders Code) cit. states, explicitly, that “migration 
and the crossing of external borders by a large number of third-country nationals should not, per se, be 
considered to be a threat to public policy or internal security”. 

148  See, by analogy, cases La Quadrature du Net and Others cit. para. 132. 
149 See, to that effect Commission v Hungary (Accueil des demandeurs de protection internationale) cit., 

para. 218. 
150 See, to that effect, cases C-715/17 and C-718/17 Commission v Poland (Temporary mechanism for the 

relocation of applicants for international protection) ECLI:EU:C:2020:257  paras. 135, 159 and 160. See also 
NORDIC INFO, opinion of AG Emiliou cit. para. 69. 

151 It goes without saying that art. 72 TFEU cannot be construed in a way that would tolerate national 
measures or practices going against the very values on which the EU is founded (see, by analogy, case C-
402/05 P Kadi and Al Barakaat International Foundation v Council and Commission cit. para. 303). 
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Assuming that the existence of a relevant threat for the maintenance of law and or-
der or the safeguarding of internal security is established by a Member State, the CJEU is 
also right not to give carte blanche to that Member State as to the measures it may take.152 
The principle of proportionality must be respected.153 Again, the existence of a “crisis”, 
even if demonstrated, cannot become a convenient excuse for such a State to depart 
from whatever AFSJ obligations imposed on it, otherwise art. 72 TFEU could be misused 
easily. As an inherent part of the proportionality principle, the Member State concerned 
must show, first, that the disapplication of the obligations in question would be “suitable” 
to achieve the security objective pursued. In Commission v Hungary, the CJEU was wise to 
observe that the Hungarian Government had failed to show how curtailing the right of 
third country nationals to claim asylum (as appealing it may seem from a populistic point 
of view) had contributed to curtailing the (otherwise unproven) disturbances to law and 
order in Hungary at the material time. Second, the Member State concerned must also 
established that there was no alternative, less restrictive measures to be taken and, in 
particular, whether the AFSJ instrument at issue did not provide such an alternative. In 
other words, the Member State must show that the rules laid down in that instrument 
were actually ill-suited for the circumstances. In that regard, in case of mass influx, as 
stated in the previous section, national governments notably take issue with the EU rules 
on asylum, in particular the Asylum Procedures Directives, on the ground that it generally 
obliges them to grant leave to enter (or to remain on, should they have already entered 
somehow) the territory of the Member States to migrants which do not fulfil the entry 
conditions laid down in the Schengen Borders Code as soon as they make an asylum 
claims154 (whereas the Schengen Borders Code otherwise obliges those same Member 
States to actively prevent irregular border crossings and to refuse entry).155 Those rules 
would permit to a great deal of migrants to enter, even the ones undeserving of interna-
tional protection. However, beyond the fact that illegal entries of a great number of mi-
grants should, in any event, as stated above, not be considered as a serious threat to law 
and order or internal security per se, the CJEU was right to point out, in Commission v 
Hungary and Valstybės sienos apsaugos tarnyba, that a proper application of the provisions 
on “border procedures”, under art. 43 of the Asylum Procedures Directive, already pro-
vides the means to “filter out” worthy asylum applicants, while leaving leeway to national 

 
152 See S Barbou des Places, ‘Chronique Droit de l’Asile et de l’Immigration – Quand la Cour Encadre 

les Mesures de Crise: l’Afflux Massif d’Étrangers ne Dispense pas les États de l’Obligation de Démontrer 
l’Existence d’une Menace à l’Ordre Public’ cit. 131. 

153 See D Thym, ‘Art. 72 [Clause on Maintaining Internal Security by Member States]’ cit. 
154 See, implicitly, art. 9 and art. 43(2) Directive 2013/32 (Asylum Procedures Directive) cit., and arts. 

3(b), 5(3) and 6(5)(c) Regulation 399/2016 (Schengen Borders Code) cit.  
155 See arts. 13 and 14 Regulation 399/2016 (Schengen Borders Code) cit. 
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authorities to do so (which makes the necessity of further national derogatory measures 
questionable).156  

Those are the only requirements stemming expressly from the CJEU case law on art. 72 
TFEU so far. It does not mean, however, that it should be the end of the matter. In the eye 
of the author, the regime applicable to art. 72 TFEU, with respect to its derogation function, 
calls for some further specification and refinement, which the CJEU might have the occasion 
to provide in future cases157. At this stage, one may nevertheless speculate in that regard. 
In line with the spirit of the existing case-law, and as a third requirement, it seems obvious 
to the author that the “strict necessity” of the derogation should also be demonstrated, 
which implies that it is temporary.158 That is plainly coherent with the nature of a derogation 
under art. 72 TFEU (namely to give Member States some flexibility to provide some imme-
diate response to (narrowly-defined) “extraordinary circumstances”, as stated above). That 
is another reason why the art. 72 TFEU defence was bound to fail in NW.159 Border checks 
are no longer “temporary” when continuously carried out for years. It was not a provisional 
measure designed to provide an immediate response to an acute and specific threat to law 
and order or internal security (a specific terrorist attack during a particular even, for in-
stance). Instead, it was a quasi-permanent precaution against a perceived general “security” 
risk posed by migrants.160 Fourth, and most importantly, some requirement of proportion-
ality sensu stricto applies. In a democratic society, the disadvantages caused by the deroga-
tion in terms of “liberty” cannot be disproportionate to the “security” aims pursued, even 
when “emergencies” are at stake.161 In that context, account must be taken of the fact that 
AFSJ instruments, particularly the ones on asylum, often given effect to fundamental rights 
guaranteed in EU law, particularly those provided for by the Charter.162 The impact of de-
rogatory measures on those rights must appraised. Indeed, as Advocate General Emiliou 
explained in its opinion in Valstybės sienos apsaugos tarnyba: 

“When examining the compatibility with EU law of any extraordinary and temporary der-
ogation measure, the fundamental rights of the persons concerned should not be over-
looked. Although in ‘exceptional circumstances’ more limitations may theoretically be 

 
156 See Commission v Hungary (Accueil des demandeurs de protection internationale) cit., paras. 221-224.  
157 Although, see the remarks about the entry into force of the future “Crisis Regulation” and the im-

pact it will have on the potential of Member States to rely on art. 72 TFUE below. 
158 See D Thym, ‘Art. 72 [Clause on Maintaining Internal Security by Member States]’ cit. 
159 Joined cases Landespolizeidirektion Steiermark (Durée maximale du contrôle aux frontières intérieures) 

cit. and Bezirkshauptmannschaft Leibnitz (Durée maximale du contrôle aux frontières intérieures) cit. 
160 S Barbou des Places, ‘Résurgence de la Frontière et Réaffirmation des Etats dans la Gestion des 

Migrations. Les Éllipses du Récit Européen’ cit. 140. 
161 See, in that respect, NORDIC INFO, opinion of AG Emiliou cit. para. 123. 
162 See, for that view, Valstybės sienos apsaugos tarnyba, opinion of AG Emiliou cit. para. 118; D Thym, ‘Art. 

72 [Clause on Maintaining Internal Security by Member States]’ cit., and S Barbou des Places, ‘Chronique Droit 
de l’Asile et de l’Immigration – Quand la Cour Encadre les Mesures de Crise: l’Afflux Massif d’Étrangers ne 
Dispense pas les États de l’Obligation de Démontrer l’Existence d’une Menace à l’Ordre Public’ cit. 
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placed on those rights in order to safeguard public order and internal security, the fact 
remains, first, that a balance must always be maintained between those rights and re-
quirements, secondly, that some limitations are so serious that they are never acceptable 
in a democratic society and, thirdly, that some rights do not allow for any limitation, what-
ever the circumstances”.163 

In the view of the author, that requirement would also have justified the outcome in 
case Commission v Poland. The “security” measures that the Hungarian, Czech and Polish 
Governments took, consisting in refusing the relocation of any asylum seekers on the 
ground that some of them may be dangerous, was plainly disproportionate. As stated 
above, while Member State must always have a genuine possibility to ensure their “secu-
rity”, there is no room, in EU law, for a misplaced application of the precautionary principle 
in that regard. One cannot assume that an entire and abstract group of asylum seekers are 
terrorists in disguise and adopt blanket precautionary measures consisting in banning all 
of them.164 That is a disproportionate encroachment on their right to asylum, as guaran-
teed under art. 18 of the Charter165 and, more generally, their dignity. A case-by-case refusal 
of relocation of given individuals, when at least some elements show a real (instead of as-
sumed) risk, is the only solution which complies with the values on which the EU is founded. 
Furthermore, while the CJEU did not have to address the matter in Commission v Hungary 
and Valstybės sienos apsaugos tarnyba, it is also clear to the author that the respect due to 
fundamental rights also supports the outcome in those cases. As Advocate General Emiliou 
explained in its opinion in Valstybės sienos apsaugos tarnyba, it is an unacceptable encroach-
ment on the right to asylum, as guaranteed under art. 18 of the Charter, even in the context 
of a mass influx or “instrumentalization” of migrants, to deprive certain individuals of their 
right to claim international protection on the sole ground that they entered the national 
territory illegally.166 Expelling the persons concerned back to their country of origin without 
examining their claim for international protection also entails an unacceptable risk of vio-
lation of the principle of non-refoulement, as provided for in art. 19(2) of the Charter, which 
does not allow for any limitation.167 

 
163 Valstybės sienos apsaugos tarnyba, opinion of AG Emiliou cit. para. 134. 
164 Such measures echo the infamous travel ban put in place by the Trump administration, which pre-

cluded all persons from so-called “muslim countries” on security grounds from travelling to the US (see Exec-
utive Order 13769 of January 27 2017 Protecting the Nation From Foreign Terrorist Entry Into the United States). 

165 Art. 18 of the Charter, entitled “Right to asylum”, states that “The right to asylum shall be guaranteed 
with due respect for the rules of the Geneva Convention of 28 July 1951 and the Protocol of 31 January 
1967 relating to the status of refugees and in accordance with the Treaty on European Union and the Treaty 
on the Functioning of the European Union […]”. 

166 See Valstybės sienos apsaugos tarnyba, opinion of AG Emiliou cit. paras. 136-137, and D Thym, ‘Up-
holding the Right to Asylum in Times of its “Instrumentalization” by Neighbouring States: Valstybės Sienos 
Apsaugos Tarnyba’ cit. 1108. 

167 See Valstybės sienos apsaugos tarnyba, opinion of AG Emiliou cit. paras. 138-143.  
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As for the judicial review of those various requirements, the CJEU did not expressly 
indicate a standard in that regard. Nevertheless, it stems from its case law on art. 72 
TFEU, particularly from Commission v Hungary, that it did not yield to the temptation 
(which come if one bluntly follows the “crisis” rhetoric, calling for a broad margin of dis-
cretion of national authorities) to limit itself to a purely marginal control. Again, given the 
importance of the rights and interests at issue, the CJEU is right to require sufficient evi-
dence to show that the national authorities’ assessment of the existence of a genuine 
and serious threat to the maintenance of law and order or the safeguarding of interna-
tional security is based on reasonable grounds, and that the authorities could reasonably 
take the view that the measures were appropriate and necessary in order to manage the 
risk to security. 168 Obviously, the issue of whether certain non-derogable fundamental 
rights have been respected calls for a strict review. 

As a final point to make in this section, it seems clear to the author that, while Mem-
ber States could, under the conditions stated above, justify certain emergency measures 
under art. 72 TFEU, they should, before or, at least, at the same time as they implement 
them, consult the EU institutions as well as the other Member States and seek a common 
solution to the “crisis” at issue, including the adoption of supranational “provisional 
measures” under art. 78(3) TFEU. The principle of sincere cooperation, laid down in art. 
4(3) TEU, requires no less.169 Mutual trust and solidarity are to keep in mind as well, par-
ticularly where several Member States are affected by the situation, or the measures 
taken by one Member State could have an impact on others. Furthermore, it seems also 
clear that, in immigration and asylum matters, once the new “Crisis Regulation”170 enters 
into force, the rules laid down in that instrument will have to be followed, with limited, if 
any, room left for national derogatory measure under art. 72 TFEU. Indeed, the need for 
some flexibility to adopt national emergency measures, derogating to EU secondary law, 
is harder (if at all possible) to demonstrate once EU secondary law itself offers a detailed 
framework, tailored for emergencies.  

 
168 See, mutatis-mutandis, NORDIC INFO, opinion of AG Emiliou cit. paras. 79 and 94. 
169 See Valstybės sienos apsaugos tarnyba, opinion of AG Emiliou cit. para. 119, and D Thym, ‘Art. 72 

[Clause on Maintaining Internal Security by Member States]’ cit. 
170 Proposal for a Regulation (COM(2020)613 final) of the European Parliament and of the Council ad-

dressing situations of crisis and force majeure in the field of migration and asylum, the adoption of which, 
together with the rest of the EU new Pact on Migration and Asylum, has been approved by the European 
Parliament, avec four years of negotiation, on 10 April 2024. It lays down a “crisis management procedure” 
that should be followed in case of certain “exceptional situation of mass influx of third-country nationals 
or stateless persons” and the measures that Member States may adopt when facing such a situation, in-
cluding a reinforcement of the border procedures for screening of migrants, prolongation of the delays to 
carry out such procedures, and so on. See, for a detailed presentation of those rules, SF Nicolosi, ‘Address-
ing a Crisis through Law: EU Emergency Legislation and its Limits in the Field of Asylum’ cit. 
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V. Conclusion 

Art. 72 TFUE is a multi-function provision. Some of those functions are plain (parameter of 
legality, interpretative guide), while the last one (derogation) is controversial and, to a cer-
tain extent, still needs some refinement. It has been “mobilized” by national governments, 
during the “refugee crisis”, in an attempt to give some legal foundation to their departure 
from agreed AFSJ instruments which they suddenly considered, maybe too quickly, unsuit-
able for the circumstances. In that sensitive context, the CJEU chose to perform an uneasy 
balancing act, admitting the theoretical possibility of a derogation, while systematically re-
jecting it in casu. It took a pragmatic route, recognizing the possibility that some unexpected 
circumstances might call for a radical departure from EU law, while laying some strong safe-
guards against abuse, in the form of proportionality requirements. 

By doing so, the CJEU sent a clear message to Member States. Not every critical situ-
ation calls for simply abandoning agreed rules and the balance between “liberty” and 
“security” on which they rest. Ultimately, the message is also that, if the Member States 
genuinely believe that there has been a fundamental change in circumstances, calling for 
a new, different, balance, and that the situation is here to stay, the way to go consists not 
in setting aside the existing rules for quasi-permanent “emergency measures”, but nego-
tiating and adopting new rules under the legislative process, possibly incorporating more 
flexibility to cater for Member State’s “security” interests. The negotiations and very re-
cent adopting, by the EU legislature, of the new Pact on Migration and Asylum,171 thus, 
was the primary way to go. Notably, the integration, in that pact, of an instrument de-
signed for “exceptional circumstances”, namely the Crisis Regulation, might have made 
obsolete the case-law of the CJEU on the “derogatory function” of art. 72 TFEU.  
 

 
171 It is beyond the scope of this publication to detail the many instruments being part of this new 

“Pact”. Suffices to say that it consists in an overhaul of the EU rules on asylum and external border control, 
including some stronger rules on screening of migrants at the external borders, and so on. See, for details, 
European Commission, Pact on Migration and Asylum, home-affairs.ec.europa.eu. 

https://home-affairs.ec.europa.eu/policies/migration-and-asylum/pact-migration-and-asylum_en
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