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ABSTRACT: Public order and public policy have long been features of the EU law landscape as grounds
of derogations for Member States. Recent developments analysed in this Special Section appear to
point to two developments in this field. On the one hand, public order and public security continue
to be used as grounds for derogations but in new fields, closer to “essential state functions” of the
Member States and with somewhat altered legal frameworks where the Charter of Fundamental
Rights and secondary legislation play important roles. On the other hand, we are witnessing the
Union itself as provider of security and more recently the articulation of a “Union public order and
public policy”. While requiring further study these two developments may point to a further Europe-
anisation of the notion of public order and public security with implications for the nature of Mem-
ber States as sovereign states and the constitution of European society.

KEYWORDS: public order and public security - Europeanisation - secondary legislation - Charter of
fundamental rights - essential state functions - derogation.

I. INTRODUCTION

The concepts of public order and public security are well established in Union law. From
their inception, the Treaties gave Member States the possibility of derogating from key
provisions of Union law on the basis of public order and public security. As noted by Clara
Muller in the Special Section, this was intended to allow Member States to retain key
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aspects of their sovereignty.! On the basis of these provisions, the Court of Justice elab-
orated a balanced doctrine, subjecting the exercise of these national powers to judicial
review under Union law (thereby denying the possibility of an actual carve out from Union
law) while at the same time imposing only a lose control. Most of this doctrine was
worked out in the context of the internal market where market (or “fundamental”) free-
doms were opposed to certain state interests.

This Special Section and the workshop from which it emerged have demonstrated that
we are witnessing an evolution of public policy and public security in the Union and a re-
structuring of legal control of public order and public security in EU law today. Two comple-
mentary developments are visible from the contributions in the Special Section. Firstly, while
Member States remain primarily responsible for the provision of public order and public
security, their powers are reframed and controlled in new ways by Union law. While the
basic structure governing the invocation of derogations based on public order and security
remain the same, new elements such as more comprehensive bodies of secondary legisla-
tion and the Charter of Fundamental Rights intervene, raise new questions and possibly
leading to a greater degree of Europeanisation. Secondly, Member States are increasingly
complemented in this role by the emergence of the Union as a provider of public order and
public security, such that we can now speak of the “Union’s public order and security”.2 The
Union's role as a security provider continues to grow and we have seen the first, nascent
invocation of notions of the “Union’s public order and security’ in service of ‘European soci-
ety”.3 Increasing Union law framing of the exercise of national derogations on the basis of
public order and public security occurs alongside the development of the Union as a pro-
vider of public security and the assertion of the “Union’s public order and public security”.
The traditional association and indeed convergence between the state, the exercise of
force, the definition and provision of public order and public security is being restructured
in the context of the changing landscape of Union law.*

Two factors seem to drive this restructuring. Firstly, Union law itself has changed con-
siderably since the 1990s. The European Union moved decisively beyond the mere “regula-
tory” state to acquire competences in new fields which touch directly on “essential State
functions” such as criminal law and immigration law and asylum. Other areas, originating

1 C Muller, ‘European Public Policy and Restriction of Free Movement of Persons in EU Law' (2024)
European Papers www.europeanpapers.eu 1408.

2'S Poli, The Europeanisation of “Public order”: The Cases of Restrictive Measures to Counter the
Spread of False Information and of Restrictions to Foreign Direct Investments’ (2024) European Papers
www.europeanpapers.eu 1424, citing recital (8) of Council Decision (CFSP) 2022/351 of 1 March 2022
amending Decision 2014/512/CFSP concerning restrictive measures in view of Russia's actions destabilising
the situation in Ukraine.

3 S Poli, The Europeanisation of “Public order” cit. 5.

4 For the wider restructuring between authority, rights and territory in the EU see S Bartolini, Restruc-
turing Europe: Centre Formation, System Building and Political Restructuring between the Nation State and the
European Union (Oxford University Press 2005).
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in the internal market, such as data protection, acquire new salience with technological de-
velopments and in their interaction with crime control. Secondly, and even more recently,
the (geo)political context has changed substantially as has the role the Union is called upon
to play. Security risks have multiplied in a more uncertain world, from terrorism to pan-
demics and the international order is increasingly multi-polar and viewed in adversarial
terms. In this context, the Union has been called upon to do more, or rather the Member
States seek to assert their collective interests through the Union,” in an effort to remain
“sovereign”. Legally, this manifests in the use by Member States of Union institutions and
laws to tackle transnational security concerns and protect essential interests.

IT. TO BE A MEMBER STATE IN THE EUROPEAN UNION: THE REFRAMING OF
MEMBER STATE PUBLIC ORDER AND PUBLIC SECURITY

Public order and public policy are notions intimately bound up with the nation state. As
demonstrated by Foucault, the provision of public security was central to the develop-
ment of the state in early modern Europe, alongside the governance of a population and
asserting an exclusive territorial jurisdiction.® Public order is a notoriously vague and con-
tested concept but it can be seen as securing the basic conditions for social existence in
a state, protecting the freedom offered by a state” by paradoxically determining its limits,
or quite simply those rules determined by a legal system as mandatory in all social rela-
tions.® While the concept of security itself displays significant variation throughout his-
tory,® the concept of public security as it is understood in modern legal systems, has per-
haps a more concrete meaning. Its provision is likewise undoubtedly a central function,
even raison d'étre, of the state.’®

Union law has long recognised this fact and has provided since its inception a number
of provisions allowing Member States to derogate from Union law, in particular the free
movement provisions, on grounds of public order and public policy. Arts 36, 52 and 45(3)
TFEU all provide for derogations on these grounds. To this we can add art. 347 TFEU al-
lowing Member States to take measures “in the event of serious internal disturbances
affecting the maintenance of law and order” and other emergency-type situations. On
the basis of these measures, the Court of Justice has developed a settled jurisprudence

5 B Laffan, ‘Collective Power Europe?’ (2023) Government and Opposition 623.

6 M Foucault, Security, Territory, Population: Lectures at the Collége de France 1977-1978 (Palgrave Mac-
Millan 2004).

7 E Picard, ‘La Fonction de I'Ordre Public dans I'Ordre Juridique’ in M-J Redor (ed.), L'ordre public: Ordre
public ou ordres publics? Ordre public et droits fondamentaux (Bruylant 2001).

8 C Kessedjian, ‘Public Order in European Law’ (2007-2008) Erasmus Law Review 25.

° F Gros, The Security Principle: From Serenity to Regulation (Verso 2019).

0 1bid. ch. 3.



The Evolution of Public Order and Public Policy in EU Law 1477

in judgments such as Van Duyn," Campus Oil'2 and Eglise de Scientologie.’® In a double
move, the Court of Justice has insisted that the exercise of any public order or public
policy derogation is brought within the scope of Union law and therefore subject to judi-
cial control under a Union law framework. At the same time, in its elaboration of that
framework, has given a large margin of appreciation to Member States to define the pre-
cise content of public order and public security according to specific national understand-
ings and interests. The importance of this well-established principle of Union law should
not be overlooked, subjecting the exercise of certain core state prerogatives not justto a
framework of legality but an external, European legal discipline. That this is flexible to
react in times of emergency, '*while at the same time preserving the rule of law, is evident
from recent crisis, including the COVID-19 crisis.' Broad definitions such as “a genuine
and sufficiently serious threat to [...] one of the fundamental interests of society”'® and
“a threat to the functioning of the institutions and essential services and the survival of
the population, as well as the risk of a serious disturbance to foreign relations or to peace-
ful coexistence of nations, or a risk to military interests”'” exist alongside a recognition
that conceptions of public order and public security “may vary from one country to an-
other and from one period to another”."®

Discussions of public order and public security in EU law have traditionally focused
on the exercise of Member States of these derogations, allowing them to invoke national
interests and national conceptions of public order and public security to derogate from,
limit or set aside Union law. A number of the contributions to this Special Section deal with
this ongoing phenomenon. Clara Muller’s contribution analyses new developments and
a certain transformation in an old area of law, namely the free movement of persons
whereas the contributions by Groussot and Petturson and de Verdelhan discuss the ap-
plication of public order and public security exceptions in new fields, namely data protec-
tion and borders and asylum respectively. Art. 72 TFEU'® and art. 4(2) TEU? are now

" Case 41/74 Van Duyn v Home Office ECLI:EU:C:1974:133.

2 Case 72/83 Campus Oil Limited and others v Minister for Industry and Energy and others
ECLI:EU:C:1984:256.

13 Case C-54/99 Association Eglise de Scientologie and Scientology International Reserves Trust v the Prime
Minister ECLI:EU:C:2000:124.

14 B De Witte, ‘Guest Editorial: EU Emergency Law and its Impact on the EU Legal Order’ (2021) CMLRev 3.

15 Editorial Comments, ‘COVID in the Caselaw of the CJEU: Affirming EU Law Orthodoxy even under
Extraordinary Circumstances’ (2024) CMLRev 581. See case C-128/22 Nordic Info BV v Belgische Staat
ECLI:EU:C:2023:951.

16 Case C-30/77 Regina v Pierre Bouchereau ECLI:EU:C:1977:172 para. 35.

17 Case C-145/09 Land Baden-Wurttemberg v Panagiotis Tsakouridis ECLI:EU:C:2010:708 para. 44.

'8 Van Duyn v Home Office cit. para. 18.

9 H de Verdelhan, ‘Article 72 TFEU as Seen by the Court of Justice of the EU: Reminder, Exception or
Derrogation?' (2024) European Papers www.europeanpapers.eu 1330.

20X Groussot and GT Petursson, ‘Public Security and Public Order in EU Law: Adjudicative Challenges in
the Laws of the Internal and Digital Markets’ (2024) European Papers www.europeanpapers.eu 1386, and S
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invoked in addition to art. 45(3) TFEU?' alongside new legal frameworks of secondary
legislation, such as the Schengen Borders Code?? and the Directive on Privacy and Elec-
tronic Communications.?® The question, as identified by Groussot and de Verdelhan, is
the extent to which traditional frameworks for policing the invocation of public policy and
public security by Member States are applied in these new contexts, to what extent they
are modified, and what the implications of any such modifications might be.

On the one hand, there are some continuities in the approach adopted by the Court of
Justice. As with the older, internal market, provisions on public order and public security,
the Court of Justice insists that the matter is framed by Union law. Public order and public
security are not to be invoked as a carte blanche for Member States or a “carve out” from
Union law. This approach has continued in the area of free movement of persons, as
demonstrated by Muller. The various governments’ attempts to argue for an interpretation
of art. 72 TFEU that would act as a “general exemption” from Union law, was rejected by the
Court of Justice in Commission v Poland?* in a manner entirely consistent with previous ap-
proaches to art. 45(3) TFEU2> and art. 347 TFEU.2® Furthermore, the CJEU is alive to the pos-
sibility of abuse, insisting that threats be “real” and not merely hypothetical. As put by de
Verdelhan: “[bly requiring specific evidence of actual impact on the maintenance of law and
order or internal security on the national territory at the relevant time, the CJEU is rightly
demanding with respect to the type of circumstances that may justify recourse to a dero-
gation under art 72 TFEU".?” Procedural rights and requirements again play a role, as does
the principle of proportionality. See, for example, the elaboration of procedural require-
ments through the application of the principle of proportionality in data protection judg-
ments in the contribution of Groussot and Petturson, with the “necessity” limb providing
the basis for extensive procedural requirements on the use and access of this data. A sim-
ilar point could be made in the area of free movement of persons with the judgment in

Barbou des Places, ‘Introduction: Public Order and Public Security in EU law: Time for Reappraisal’ (2024)
European Papers www.europeanpapers.eu 1316.

21 C Muller, ‘European Public Policy and Restrictions of Free Movement of Persons in EU Law’ cit.

22 Regulation 2016/399/EU of the European Parliament and of the Council of 9 March 2016 on a Union
code on the rules governing the movement of persons across borders (Schengen Border Code).

23 Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the
processing of personal data and the protection of privacy in the electronic communications sector (Di-
rective on Privacy and Electronic Communications).

2 See H de Verdelhan, ‘Article 72 TFEU as Seen by the Court of Justice of the EU' cit. section II.

25 Van Duyn v Home Office cit. and C Muller, ‘European Public Policy and Restrictions of Free Movement
of Persons in EU Law’ cit.

26 Case C-423/98 Alfredo Albore ECLI:EU:C:2000:401.

27 See H de Verdelhan, ‘Article 72 TFEU as Seen by the Court of Justice of the EU' cit. at 29 (emphasis in
original).
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ZZ, % recently applied in NW & PQ.?° The basic structures governing the interaction between
Union law and national law in the realms of public policy and public security remains the
same: the matter is brought within the scope of Union and subject to varying degrees of
control, with margins of appreciation for Member States to categorise various threats as
threats to public policy and public security. Controls on procedural grounds are imposed
under the rubric of proportionality and its various limbs.

While this basic structure remains, some transformations can be detected, which
might point to a greater degree of Europeanisation of these concepts. One factor is the
increasing role of the Charter of Fundamental Rights. As pointed out by Groussot and
Petturson, the exception provided for in art. 15(1) of the Data Privacy and Communica-
tions Directive is presented as a limitation on fundamental rights along with concepts
borrowed from fundamental rights instruments such as “necessary in a democratic soci-
ety”. Furthermore, proportionality takes on a somewhat different shape in CFR jurispru-
dence, with the final limb of “balancing” more evident. Indeed, this may feedback into the
operation of public order and public security provisions in free movement cases. In Nor-
dic Info, AG Emiliou insists on the use of the CFR in the interpretation of Directive
2004/38/EC and with it a proportionality assessment sensu stricto.3°

The role of secondary law in the elaboration and control of public order and public
security seems to be particularly prominent. One use of secondary law is highlighted by
Muller in the field of free movement of persons, where secondary law instruments in the
field of criminal law, in particular criminalising certain acts and behaviours, are used to
endorse Member State choices in the field, permitting the restriction of citizens' rights.3'
The result is a certain Europeanisation of the concepts of public order and public security
but not in the sense of displacing national conceptions or restricting negatively what may
or may not be invoked by Member States. Instead, it serves a positive function, reinforc-
ing and legitimising national choices with, as pointed out by Muller, a restrictive effect on
individual rights.32

The prevalence of secondary law in these fields, which unlike internal market situa-
tions, do not provide for individual rights in the treaty provisions themselves, means that
the importance of primary law is diminished and that much of balancing between free-
dom and security or order, inherent in the notion of public order and public security,33 is
achieved by Union wide legislation and adjudicated by the CJEU. The fact that public order
and public security choices, including the balance between different interests inherent in

28 Case C-300/11 ZZ v Sectretary of State for the Home Department ECLI:EU:C:2013:363.

22 Joined cases C-420/22 and C-528/22 NW and PQ v Orszdgos Idegenrendészeti FGigazgatésdg and Min-
iszterelndki Kabinetiroddt vezeté miniszter v Orszdgos Idegenrendészeti Féigazgatésdg and Miniszterelndki Kabi-
netiroddt vezetd miniszter ECLI:EU:C:2024:344.

30 Case C-128/22 Nordlic Info BV v Belgische Staat ECLI:EU:C:2023:645, opinion of AG Emiliou, paras 120 ff.

31 C Muller, ‘European Public Policy and Restrictions of Free Movement of Persons in EU Law’ cit.

32 Ibid.

33 E Picard, ‘'La Fonction de I'Ordre Public dans I'Ordre Juridique’ cit.
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these choices, are made by the Union legislator, limit the scope for choice by Member
States in defining public order and public security and leads to the articulation of a com-
mon EU framework for public policy and public security both in the definition of what
constitutes legitimate grounds of public order and public security and in the balancing of
the interests inherent in the application of any derogation. This can occur to a greater or
lesser extent, depending on the precise language used by the secondary legislation but
it does point to a further encadrement of national discretion in this area. Terms identifying
the precise nature of the threats which can be invoked (“national security [i.e. State secu-
rity]l, defence, public security, and the prevention, investigation, detection and prosecu-
tion of criminal offences”)34 or qualifiers (such as “serious”3* or “imperative”3¢) condition
the exercise by Member States of their prerogatives in this area. We should not overesti-
mate this difference between these newer fields and the internal market; many areas of
the internal market, including free movement of persons, are governed by secondary law
and the Court of Justice largely applies a “legislative priority rule” to their application.3”
Nonetheless, the importance of secondary law frameworks in the contributions in this
Special Section is striking.

The fact that the exercise of public order and public security derogations are gov-
erned by secondary law has institutional consequences both between Union institutions
and between the Union and the Member States. On the one hand, the Court of Justice
defers to choices made by the Union legislator, including the Member States in the Coun-
cil, in relation to the precise circumstances under which a public order or public security
derogation can be invoked and the balance between the different interests, as referred
to by de Verdelhan in this Special Section.3® While deference to legislative choices are ap-
propriate, it is also true that primary law protections for Member States’ prerogatives in
the performance of “essential State functions” are present in art. 4(2) TEU and art. 72
TFEU. These must be respected. The simple fact that a Member State has been involved
in the legislative process does not render otherwise unconstitutional secondary legisla-
tion constitutional, nor should it prevent a Member State invoking provisions in the Trea-
ties in order to protect its prerogatives. It is therefore entirely appropriate that art. 72
TFEU, as argued by de Verdelhan, serves both as a criterion of legislative validity and as a

34 Directive 2002/58/EC cit. art. 15(1).

35 Regulation 2016/399/EU cit. art. 25(1).

36 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of
citizens of the Union and their family members to move and reside freely within the territory of the Member
States amending Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC, 68/360/EEC,
72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC, art. 28(3).

37 See E Ni Chaoimh, The Legislative Priority Rule and the EU Internal Market for Goods: A Constitutional
Approach (Oxford University Press 2022). The extent to which the Court of Justice focuses on the interpre-
tation of Directive 2004/38/EC, with primary law rights receding to the background or even disappearing,
is an important trend in Union citizenship law over the past decade or so.

38 H de Verdelhan, ‘Article 72 TFEU as Seen by the Court of Justice of the EU' cit.
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residual derogation for Member States,3° even where secondary legislation governs the
situation and itself provides for derogations or takes into account security and public
order interests.

Given the role of secondary law in the AFSJ, art. 72 TFEU seems to serve a different
function that traditionally played by comparable provisions in the internal market such
as art. 45(3) TFEU. It does not appear to play the traditional role of these provisions in
providing a basis for derogating directly from Union law: these options are now governed
by secondary law frameworks to which the CJEU defers, thus displacing primary law as
the basis for the derogation. Choices concerning the balance between order and security
on the one hand and liberty and rights on the other have been determined by the legis-
lature, to whom the CJEU tends to defer. At the same time, it enjoys a different constitu-
tional role, in highlighting the key role that Member States play in the provision of public
order and public security, it provides an additional basis against which to assess the va-
lidity of that secondary legislation.

Indeed, this points to the particular sensitivities of the areas under consideration:
border controls and the use of data to combat security come closer to the “essential State
functions” cited in art. 4(2) TEU. This has resonated with national constitutional courts
and has opened up a realm of dialogue, tension or outright avoidance, calling primacy
into question in some instances. In Dwyer® the Irish Supreme Court, referring the case
which would become GD*' in the CJEU, impressed upon the Court of Justice the different
interests at stake and different approaches to balancing rights in different Member States
based on their historic experiences and constitutional choices, in effect seeking a recon-
sideration of the approach taken by the CJEU in previous caselaw, such as Digital Rights
Ireland.*? This call for a recognition of national diversity in this field in the balancing of
interests was effectively rejected by the CJEU. More forcefully, in its response to the Court
of Justice in Quadrature du Net, the French Conseil d’Etat, considered national security as
an element of constitutional identity,** as noted by both Groussot and Petturson* and
Barbou des Places.*> At stake here is the question of who determines the appropriate
balance between freedom and security and at what level: the national or supranational.

Public order and public security therefore continue to play the role they always have
in Union law, namely as a basis for derogation from Union law, only now that derogation

39 Ibid.

40 Irish Supreme Court judgment of 24 February 2020 Dwyer v the Commission of An Garda Siochana
[2020] IESC 4.

41 Case C-140/20 GD v The Commissioner of the Garda Siochdna and Others ECLI:EU:C:2022:258.

42 Joined cases C-293/12 and C-594/12 Digital Rights Ireland Ltd v Minister for Communications, Marine
and Natural Resources and Others and Kérntner Landesregierung and Others ECLI:EU:C:2014:238.

43 A Turmo, ‘National Security as an Exception to EU Data Protection Standards: The judgment of the
Conseil d'Etat in French Data Network and Others' (2022) CMLRev 203, 214.

44X Groussot and GT Petursson, ‘Public Security and Public Order in EU Law’ cit. 13.

45 S Barbou des Places, ‘Introduction’ cit. 4.
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is arising in new fields, closer to the “essential state functions”, with different legal frame-
works, resulting in a certain transformation of public order and public security with con-
sequences for the balance between the Union and Member States, in particular in deter-
mining the balance between freedom and security which lies at the heart of the notion
of public order.#¢ While a more detailed analysis may be required, we may be witnessing
a certain Europeanisation of the notions of public order and public security as they are
invoked and applied by Member States in these fields. We should be careful in specifying
precisely the relationship between the national and supranational. Member States re-
main primarily responsible for the provision of public order and public security, which
remain core to the mission of the state and the polity they reflect and constitute. At a
basic level, it is primarily national public order and public security which is at stake. At the
same time, Union law conditions and frames the provision of public order and public
security in key areas and through increasingly detailed secondary law instruments. Key
choices are determined by Union legislation and elaborated upon by the CJEU, often in
tension with national constitutional and supreme courts.

ITT. A EUROPEAN PUBLIC ORDER AND PUBLIC SECURITY

It is arguable that the Europeanisation of national conceptions of public order and public
security has been inherent in Union law since van Duyn*’ and the contributions of Grous-
sot and Petturson, Muller and de Verdelhan reflect the continuation and intensification
of the process. More novel is the development evident in the contributions of Poli and
Mitsilegas, that is the emergence of a “European” public order and public security
properly speaking. This can be seen both in the Union as a security provider in its own
right and as articulating a conception of European order and European society.

The Union is taking an increasingly active role as an outright provider of security both
vis-a-vis both state actors and non-state actors. The criminal law activity of the Union has
long been focused on non-state threats, in particular terrorism and organised crime.
Much of the Union's substantive criminal law is focused on transnational serious crimes.
Mutual recognition instruments are designed to facilitate Member State prosecution of
crime in a general sense, but it is well established that the flagship mutual recognition
measure, the European Arrest Warrant Framework Decision,*® was adopted in reaction

46 E Picard, ‘La Fonction de I'Ordre Public dans I'Ordre Juridique’ cit.

47 Van Duyn v Home Office cit.

48 Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest warrant and the
surrender procedures between Member States (EAW FD) Statements made by certain Member States on
the adoption of the Framework Decision as amended by Council Framework Decision 2009/299/JHA of
26 February 2009 amending Framework Decisions 2002/584/JHA, 2005/214/JHA, 2006/783/JHA,
2008/909/JHA and 2008/947/JHA, thereby enhancing the procedural rights of persons and fostering the
application of the principle of mutual recognition to decisions rendered in the absence of the person con-
cerned at the trial.
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to 9/11.4° That the work of the Union as a security provider against non-state actors con-
tinues to grow and move into new areas is clear from the contribution of Mitsilegas.*° It
should be underlined that the Union here is acting primarily to complement the actions
of Member States and to enhance their collective capacity to combat transnational secu-
rity threats (through for example increasing securitisation of border control) and to en-
gage with third parties, such as the US in the case of PNR or UN Security Council. The
Union is not yet in the business of providing security directly, in an operational sense,
with the possible exception of FRONTEX.

The piece by Poli demonstrates the emergence of the Union as a security provider
vis-a-vis state actors, with measures adopted in relation to Foreign Direct Investment. As
with measures taken with respect of non-state actors, here the role of the Union is to
complement Member State actions. The FDI screening regulation is perhaps a particularly
striking example of the distribution of responsibilities and roles between the Member
States and the Union and a dialectic between the national and Union in the provision of
security. An area which is subject to Union law is redelegated back to Member States>' to
enable them to fulfil security responsibilities and sets up a framework for the exercise of
this renationalised competence, a framework which, while being “light”, in turn evolves
to strengthen the role of Union institutions, namely the Commission, through the invo-
cation of “Programmes of Union interest”.>?

The articulation of distinctly “European” or Union interest is echoed in the law on
restrictive measures and the broadcasting ban on broadcasting deemed to be Russian
propaganda in the wake of the full-scale invasion of Ukraine. The invocation of the “Un-
ion’s public order and security”>? in the text of the Decision is striking and surely deliber-
ate. As noted by Poli, it may be ‘too early to conclude that the EU has “Europeanised”
public order’ and that the “reliance on the Union’s public order may be of little preceden-
tial value to assess that the EU is relying on this concept as a State does to limit funda-
mental rights and freedoms”.>* As pointed out by Barbou des Places, the nature of this
Union public order and security, its content, its relationship to European society and the
Member States and their distinct public orders and public securities, needs to be ex-
plored.>> Nonetheless, it forms part of a Union discourse of security, whereby the Union
becomes a quasi-autonomous provider of security,>® and generates a new form of output

4% C Murphy, EU Counter-Terrorism Law: Pre-Emption and the Rule of Law (Hart 2012) 187.

50V Mitsilegas, ‘Reconceptualising Security in the Law of the European Union’ (2024) European Papers
www.europeanpapers.eu 1438.

51'S Poli, The Europeanisation of “Public order” cit. 7.

52 Ipid. 8.

53 Council Decision (CFSP) 2022/351 cit. recital (8).

54S Poli, The Europeanisation of “Public order” cit. 5.

55 S Barbou des Places, ‘Introduction’ cit.

%6 Editorial Comments, ‘The Passion for Security in European Societies: reductio ad securitatem’ (2024)
CMLRev 283, 287.
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legitimacy. A similar pattern can be discerned in the reaction of the Union to the COVID-
19 pandemic and its approach to border controls, seeking to mimic the Member States
in using the external Schengen border in a symbolic manner, and to construct the Union
as a “safe space”.%’

V. CONCLUSION

Public order and public security have traditionally been analysed as derogations from
Union law and hence as manifesting a residual power for Member States to protect “their”
(national) conceptions of public order and public security and their ability to provide
these public goods. Union law has always framed this power when matters fall within its
scope. This tendency of Union law to frame and condition the exercise of public order
and public security powers by Member States appears to be increasing both in scope -
moving into new, more sensitive fields - and perhaps in intensity, with increasingly elab-
orate frameworks in secondary law as complemented by judgments of the Court of Jus-
tice, determining the appropriate balance between the different interests and values at
stake. While public order and public security remain national in definition and nature, it
would appear that this is increasingly “Europeanised”. Alongside this, we are witnessing
the increasing presence of the Union as a security provider and a recent, singular but
striking, invocation of the Union’s own public order and public security.

Public order and public security are key to statehood, as is acknowledged by art. 4(2)
TEU and indeed arts 72 and 347 TFEU. Member States remain states in this sense and
remain the main providers of public order and public security. This has not been funda-
mentally altered by recent developments. The increased role of the Union as a provider
of security is in facilitating Member States in their constitutional role. It is Member States
which invoke the requirements of public order and public security as the basis of dero-
gations from Union law. Even in the field of foreign direct investment, an area close to
the internal market and capital movements and the core of the Union's traditional areas
of competence, it redelegates authority back to Member States in this field.

Furthermore, public order and public security play a role in the constitution of politi-
cal and civil society. Alongside being a quintessential public good, the relationship be-
tween security and any given society can be seen in ontological terms, with security in
some sense playing a role in constituting society.>® Public order, or public policy as it is
often translated to in English, establishes the basic conditions under which civil society
can exist and social relations developed.>® The particular choices made by any given so-
ciety in determining the limits of freedom and the values they express, are inherent to

57D Thym and ) Bornemann, ‘Schengen and Free Movement Law During the First Phase of the COVID-
19 Pandemic: Of Symbolism, Law and Politics’ (2020) European Papers www.europeanpapers.eu 1143.

%8 | Loader and N Walker, Civilising Security (Cambridge University Press 2007).

59 F Gros, The Security Principle cit.
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the identity of that society, what Duff has termed in other contexts as the “civil order” of
a polity.®® Preserving Member States’ ability to define their distinct conceptions public
order and public security is important not just in preserving the institutional prerogatives
of a “sovereign” state and its ability to provide certain, fundamental, public goods but also
goes to the identity and values of the polity.

The developments visible in this Special Section - namely further Europeanisation of
the exercise by Member States of powers on the basis of public order and public security
and the emergence of the Union as a provider of security and articulating a “Union public
order and public security” - thus speak not just to institutional transformations in the
exercise of certain quasi-sovereign powers but also developments in European society. '
Constitutional acknowledgement of the importance of public order and public security to
(Member) Statehood in art. 4(2) TEU and art. 72 TFEU sits alongside the Europeanisation
of national conceptions of public security and public order through legislative frame-
works and the assertion of common Union interests.

60 RA Duff, The Realm of Criminal Law (Oxford University Press 2018) ch. 4.

61 Case T-125/22 RT France v Council ECLI:EU:T:2022:483 (n X) paras 55 and 88. See L Azoulai, ‘The Law
of European Society’ (2022) CMLRev 203 and A von Bogdandy, The Emergence of European Society through
Public Law: A Hegelian and Anti-Schimittian Approach (Oxford University Press 2024).
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