European Papers — A Journal on Law and Integration
Vol. 10, No. 1, 2025, pp. 25-44

Discriminatory Leveraging Plus:
The Standard for Independent Self-Preferencing Abuses
after Google Shopping (C-48/22 P)

Eva Fischer”, Lena Hornkohl™ and Nils Imgarten™"

TABLE OF CONTENTS: 1. Introduction and background — 2. Dispensability of the indispensability
criterion for independent discriminatory leveraging abuses — 3. Standard of the discriminatory
leveraging abuse: what is the plus? — 4. The what-if dilemma: causation and the burden of proof
— 5. The never-ending tale of the as-efficient-competitor-test — 6. Conclusion.

ABSTRACT: Almost fourteen years after the European Commission (EC) opened proceedings against
Google for abusive behaviour, the European Court of Justice (ECJ) has ruled, confirming in its find-
ings the EC decision of 2017 and siding with the 2021 decision of the General Court (GC) as well as
the Advocate General opinion. In its Google Shopping judgment, the ECJ paved the way for an inde-
pendent self-preferencing abuse and outlined the necessary prerequisites for such a type of abuse,
which are generally transferrable to other situations. Discrimination — self-favouring and demotion of
competitors — plus potentially anticompetitive or exclusionary effects seen in light of all the specific
circumstances and accompanying practices constitutes an own form of abuse. Bronner is not applica-
ble. The Court further emphasised the burden of proof for infringements on the Commission but ap-
plied a workable standard of proof that allowed the Commission to discharge its burden of proof
without applying a full counterfactual analysis. It also clarified the applicability of the AEC-test.
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1. Introduction and background

Almost fourteen years after the European Commission (EC) opened proceedings
against Google for abusive behaviour, the European Court of Justice (ECJ) has
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ruled,' confirming in its findings the EC decision of 20172 and siding with the 2021
decision of the General Court (GC)® as well as the Advocate General opinion®. In its
Google Shopping judgment, the ECJ paved the way for an independent self-prefer-
encing abuse and outlined the necessary prerequisites for such a type of abuse, which
are generally transferrable to other situations. The Court further emphasised the bur-
den of proof for infringements on the Commission but applied a workable standard
of proof that allowed the Commission to discharge its burden of proof without ap-
plying a full counterfactual analysis. It also clarified the applicability of the AEC-
test.

1.1. The disputed conduct

First things first: The problematic conduct in Google Shopping essentially results in
Google’s preferential treatment of its own comparison-shopping service thereby lev-
eraging its market power from the dominant market position in horizontal search to
vertically integrated markets and, at the same time, demotion of its competitors.

In detail, Google gave results from its own Google shopping service a more
prominent position than other comparison-shopping services on its general search
page. The results of the Google shopping service would be displayed separately from
and above the general search results (i.e., in highlighted boxes), including images of
the purchasable items. The other comparison-shopping services were only shown in
the general search results (i.e., as a typical blue link). Here, they were not only sub-
ject to the relevance-based ranking of the search results but demoted in their posi-
tioning within the search results by a change in the Google search algorithm (e.g.,
the so-called Panda algorithm). The Google shopping section, which contained both
paid advertising as well as relevant search results, would always be displayed on top.
As the default option, it looked more attractive to consumers. As a result, Google's
practices were in fact a combination of two different practices creating anti-compet-
itive effects in their combination, as now emphasised by the ECJ. First, Google cre-
ated ‘(i) the more favourable positioning and display of Google’s own specialised
results within its general results pages than the positioning and display of results
from competing comparison-shopping services’.” Secondly, Google ensured “(ii) the
simultaneous demotion of results from competing comparison shopping services by
the application of adjustment algorithms’.°

! Case C-48/22 P Google LLC v Commission (Google Shopping), EU:C:2024:726.

2 Commission Decision of 27 June 2017, AT.39740 — Google Search (Shopping), C(2017) 4444 final.
3 Case T-612/17 Google LLC v Commission (Google Shopping), EU:T:2021:763.

4 Opinion of AG Kokott in Case C-48/22 P Google LLC v Commission, EU:C:2024:14.

5 C-48/22 Google Shopping (n 1) para 97.

6 Ibid.
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1.2. A long journey

As already indicated, the case has a long history, which might continue with damages
actions.” Originally, the case was initiated by third-party complainants suffering
from Google's practices. Amongst 24 others,® Foundem, a UK-based vertical search
service and competitor of Google, initially originated the case at the EC. After the
commitment proceedings initiated in March 2013, failed in September 2014, the EC
moved on to render its infringement decision in 2017. The EC found that Google had
abused its dominant position by on the one hand decreasing traffic from its general
results page to competing to comparable shopping services but on the other hand
increasing traffic to its own, i.e., self-preferencing.'” The EC based the decision inter
alia on the enhanced attractiveness of the boxes, the click rate of customers, and the
accompanying traffic diversion of the above-described practices.!' In its decision,
the EC did not refer to types of abuses previously recognised like a refusal to deal or
tying and bundling.

In 2021, the GC largely backed the EC and nearly dismissed all of Google’s
pleas. According to the GC, Google’s self-preferencing practice distorted competi-
tion and could be seen as a deviation from competition on the merits.'> The GC cat-
egorised the practice of Google as self-preferencing and a form of leveraging dis-
crimination and its own type of abuse, distinct from a refusal to supply and the
Bronner" case law'* — one of the main arguments of Google —, thus limiting the
scope of the essential-facility doctrine.’® The GC underlined the special circum-
stances of the case and even relied on Google’s ‘super-dominance’'® or the obliga-
tion of non-discrimination arising from the provisions for internet access providers
under Regulation (EU) 2015/2120"". The GC further backed the EC in its finding of
effects but for those on 13 national markets.'® According to the GC, it sufficed that

7 See section 2.1 below.

8 T-612/17 Google Shopping (n 3) para 29.

° The commitment procedure failed because Google’s commitment offers did not satisfy the con-
cerns of the EC to fully ensure compliance with competition law provisions, see T-612/17 Google
Shopping (n 3) para 26; C-48/22 Google Shopping (n 1) para 16.

10 For an overview of the EC’s decisions see N Moreno Belloso, ‘Google v. EC (Google Shopping),
A case summary’ (17 November 2021), at papers.ssrn.com.

11 See Commission (n 2) paras 9, 14.

12 T-612/17 Google Shopping (n 3) para 184.

13 Case C-7/97 Oscar Bronner GmbH & Co. KG v Mediaprint Zeitungs-und Zeitschriftenverlag
GmbH & Co. KG, EU:C:1998:569; see in more detail on the Bronner test, section 2.1 below.

14 T-612/17 Google Shopping (n 3) para 244.

15 But disfavoured by B Vesterhof, ‘Theories of Self-Preferencing and Duty to Deal — Two Sides
of the Same Coin?’ (2015) 1 Competition Law & Policy Debate 4.

16 T-612/17 Google Shopping (n 3) paras 182-83.

17 Ibid para 180.

18 1bid paras 450-59.
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Google’s practices could potentially create a negative impact on competition.'* Fur-
thermore, the GC held that Google failed to establish a convincing counterfactual for
the reduction in traffic, which was in the centre of the EC effects analysis.?’ Also,
the as-efficient-competitor (AEC) test was judged not to be mandatory to establish
abuse under Article 102 TFEU.?' An objective justification was not granted by the
GC.* Lastly, Google disputed the calculation of the fine due to the novelty of the
theory of harm.” Conversely, the GC saw the uniqueness in this novel theory of
harm, which deserved a corresponding serious penalisation.**

Against this decision, Google appealed before the ECJ on four grounds. First,
Google argued that the EC failed to prove failure to provide access to Google’s search
algorithm and, second, to sufficiently substantiate the leveraging of market power to the
downstream product market. Third, Google further aimed for judicial review of the ap-
plied standard of causality between the alleged abusive behaviour and its market effects.
Lastly, Google argued for the invalidity of the judgment based on an understanding of
the mandatory application of the AEC test. These will be dissected in the following.

2. Dispensability of the indispensability criterion for independent discriminatory
leveraging abuses

2.1. We do not need Bronner...

For the entirety of the fourteen years of the whole Google Shopping proceedings, the
competition world argued about the correct legal test and, in particular, the possible
applicability of the so-called Bronner-criteria for duty to access or supply cases to
self-preferencing abuses.”> According to the Bronner-criteria, a refusal to access or
supply constitutes an abuse, (i.) if that refusal is likely to eliminate all competition
in the market in question on the part of the entity applying for access, (ii.) such a
refusal is incapable of being objectively justified, and (iii.) the infrastructure, in it-
self, is indispensable to carrying on that undertaking’s business, inasmuch as there
is no actual or potential substitute in existence for that infrastructure.

19 1bid para 382

20 Tbid paras 376 et seq.

21 Ibid para 538.

22 Ibid para 567.

23 Ibid para 598.

24 Ibid para 690.

25 See, e.g., amongst many others, C Ahlborn, G Van Gerven, and W Leslie, ‘Bronner Revisited:
Google Shopping and the Resurrection of Discrimination under Article 102 TFEU” (2022) 13 Journal
of European Competition Law & Practice 87; P Ibafiez Colomo, ‘Indispensability and Abuse of Dom-
inance: From Commercial Solvents to Slovak Telekom and Google Shopping’ (2019) 10 Journal of
European Competition Law & Practice 532.

26 Bronner (n 13) para 41; Case C-42/21 P Lietuvos geleZinkeliai v Commission, EU:C:2023:12,
para 79.
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It therefore came as no surprise that the appeal demanded a final word by the
ECJ on the matter in its first ground of appeal. The applicants’ arguments can be
summarised in the following: Google’s conduct, in essence, constituted a refusal of
a duty to supply and consequently be assessed against the Bronner-criteria, because
Google ‘failed to provide competing comparison shopping services with access to
prominent, dedicated boxes on its results pages, which had rich display features, and
which were not prone to demotion by algorithms such as Panda’.?’

On the contrary, the ECJ sided with the GC. The case is not about ‘access of
competing comparison shopping service to boxes, but to access to Google’s general
results pages under non-discriminatory conditions’.?® While the practice in Google
Shopping is not unrelated to the issues of access and discrimination, so are many
exclusionary practices.”’ Indeed, practices such as rebates, exclusivity agreements,
bonus schemes, price reductions, tying, bundling, and other forms of predatory be-
haviour can lead a dominant company to treat downstream customers differently by
offering them varying conditions.*

The ECJ hereby followed its line of reasoning known from TeliaSonera,** Slovak
Telekom™ and Lithuanian Railways:** the Bronner-critetia are only relevant in the
‘specific circumstances’ of a refusal to access or supply situation and cannot be trans-
ferred to other abusive conduct.** The ECJ repeated that only a finding of a refusal to
access or supply abuse ‘has the consequence of forcing that undertaking to conclude a
contract with that competitor’, which constitutes a severe interference with the domi-
nant company’s ‘freedom of contract and the right to property’.** In Google Shopping,
according to the ECJ, the situation is different and does not amount to the same level
of interference with Google’s freedom of contract and the right to property, since ac-
cess to the general results page was given, albeit, on discriminatory conditions.*®

2.2. ...because we have a distinct form of abuse

The ECJ rightly gets to the heart of the distinction and paves the way for the recog-
nition of an independent discriminatory leveraging abuse: not concluding a contract
at all or breaking off contractual relationships and consequently being forced to con-
clude a contract represents a significantly more intensive infringement of Google’s

27 C-48/22 Google Shopping (n 1) para 66.

28 Ibid para 103.

29 Ibid paras 80, 83, 97-99.

30 See already L Hornkohl, ‘Article 102 TFEU, Equal Treatment and Discrimination after Google
Shopping’ (2022) 13 Journal of European Competition Law & Practice 99, 102.

31 Case C-52/09 Konkurrensverket v Telia Sonera Sverige, EU:C:2011:83.

32 Case C-165/19 P Slovak Telekom v Commission, EU:C:2021:2309.

3 Lietuvos gelezinkeliai (n 26).

34 (C-48/22 Google Shopping (n 1) paras 90, 110.

35 Ibid paras 91, 112.

36 Ibid paras 97, 99-101, 106, 107, 111-113.
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freedom of contract than if Google grants access to its general results page but failed
to provide similar visibility and ensure equal treatment when it comes to the display
of comparison shopping services.’” The decisive factor is therefore the relevance to
fundamental rights, such as freedom of contract, and the rule remains that only an
explicit refusal to access or supply if you have not previously contracted or have
broken off the contractual relationship falls under the Bronner category. Therefore,
discriminatory conditions of access are a different category.*® In fact, the ECJ sides
— rightfully so — with the GC and is even more explicit by stating that there is such a
thing as a distinct independent form of discriminatory leveraging abuse.*

3. Standard of the discriminatory leveraging abuse: what is the plus?

Consequently, the heart of the appeal circled around the question: what constitutes an
independent discriminatory leveraging abuse, especially in the form of self-preferenc-
ing? When does discriminatory leveraging depart from competition on the merits?

3.1. Competition on the merits

As a prerequisite, a definition by the ECJ of competition on the merits or behaviour
that no longer constitutes competition on the merits would indeed be useful. The ECJ
kept it rather vague by reiterating its rather circular Superleague®® definition of com-
petition on the merits by stating that it may ‘lead to the departure from the market or
the marginalisation of competitors which are less efficient and so less attractive to
consumers from the point of view of, among other things, price, choice, quality or
innovation’.*! While this definition might be used as a starting-point, a ‘departure
from the market’ or ‘marginalisation’ of less-efficient competitors does not offer any
positive definition of competition on the merits. Rather, it seems to only refer to what
competition on the merits does not entail.

Recently, the great Heike Schweitzer, in her last article published after her prem-
ature death together with her doctoral student Simon de Ridder, provided for a much
more workable definition of competition on the merits, according to which ‘it stands
for the general idea that, first, dominant undertakings shall compete on account of
their skills, abilities, and superior performance, striving to offer consumers the best
value for money or most attractive product or deal instead of competing by obstruct-
ing their competitors’ effective access to markets, resources, data, or customers or
by otherwise creating competitive disadvantages for actual or potential rivals; and,
secondly, that they must consider the effects of their conduct, due to their ‘special

37 Ibid para 112.

38 Ibid para 113.

39 Ibid para 109.

40 Case C-333/21 European Superleague Company, EU:C:2023:1011 paras 126-27.
41 C-48/22 Google Shopping (n 1) para 164.



The Standard for Independent Self-Preferencing Abuses after Google Shopping 31

responsibility’ not to allow their conduct ‘to impair genuine undistorted competition
on the common market’’** Rooted in the Ordoliberal idea of Leistungswettbewerb,*
Schweizer and de Ridder show that competition on the merits is directed at market-
normal behaviour centred around a consumer-oriented model of competition.

At least and in line with their negatively connoted definition, by determining
when discriminatory leveraging constitutes an abuse under Article 102 TFEU, the
ECJ reasoning allows the establishment of a test to determine when discriminatory
leveraging departs from competition on the merits. Still, one has to put the puzzle
pieces together that the ECJ left** in its assessment of the first and second ground of
appeals, to determine what we call an independent discriminatory leveraging abuse
plus.

3.2. Discrimination needed

Firstly, an independent discriminatory leveraging abuse needs a form of discrimina-
tion.** In the case at hand, on many occasions, the ECJ clearly flags the special dis-
criminatory conduct of Google, which amounted to (i) giving preferential position-
ing and visibility to its own specialised results on general results pages compared to
those of competing comparison shopping services, and (ii) simultaneously lowering
the ranking of results from these competing services through the use of adjustment
algorithms.*® Thus, the discrimination in Google Shopping entails not only a self-
favouring conduct alone but at the same time, a demotion of competitors.

3.3. Exclusionary effects plus specific circumstances

However, any form of discrimination is not enough, according to the ECJ, who sides
with the GC.*” Rather, it must secondly — based on specific, tangle points of analysis
and evidence — give rise to at least potentially anticompetitive or exclusionary effects
and all the specific circumstances and accompanying practices need to be taken into
account.*® According to the ECJ, the conduct, market(s) in question or the functioning

4 H Schweitzer and S de Ridder, ‘How to Fix a Failing Art. 102 TFEU: Substantive Interpretation,
Evidentiary Requirements, and the EC’s Future Guidelines on Exclusionary Abuses’ (2024) 15 Journal
of European Competition Law & Practice 222.

43 See, e.g., from a historical perspective A Kiisters, The Making and Unmaking of Ordoliberal
Language (Klostermann 2023) 269f1f.

44 See on the issues with the clarity of the judgment, S Weber Waller, ‘Competition Law Without
Policy (and Competition Policy Without Law)’ (18 September 2024), at papers.ssrn.com.

4 (C-48/22 Google Shopping (n 1) paras 158, 187; see on different categories of abusive discrimi-
nation in detail Hornkohl (n 30) 100.

46 C-48/22 Google Shopping (n 1) para 97.

47 1bid para 186.

48 Tbid paras 112, 165-68, 187; see generally favouring an effects-based approach especially for
new forms of market behaviour B Zelger, ‘Moglichkeiten und Chancen der “bewirkten Wettbew-
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of competition on that or those market(s), including obstacles to entry or growth or
other blocking measures regarding entry or growth on that or those market(s), the po-
sition and competition on related and neighbouring markets, i.e., the leveraging of
market power, and other factual circumstances, have to be taken into account.*

For the case at hand, the ECJ specifically backed the GC by accepting three cir-
cumstances: (i.) the importance and irreplaceable of traffic generated by Google’s
general search engine for comparison shopping services, i.e., positive network ef-
fects, (ii.) the behaviour of users when searching online, i.e., users concentrating on
the first three to five and generally only the visible search results, and (iii.) the impact
of diverted traffic, i.e., ‘that traffic represented a large proportion of traffic to com-
peting comparison shopping services and that it could not be effectively replaced by
other sources.’” The (potential) anticompetitive effects of the described discrimina-
tory conduct taken together with these circumstances were, according to the ECJ,
‘capable of characterising the existence of practices falling outside the scope of com-
petition on the merits’.*" At the same time, the ECJ clarified that issues brought for-
ward by the GC, such as the mentioned ‘super-dominance’ or the obligation of non-
discrimination arising from the provisions for internet access providers under Regu-
lation (EU) 2015/2120, were not necessary and decisive to confirm the abusive con-
duct of Google in the case at hand.**

3.4. What about other forms of discrimination?

We now know the abstract requirements for an independent discriminatory leverag-
ing abuse: a discrimination plus (potential) anti-competitive effects p/us an assess-
ment of the relevant circumstances at hand.> Yet, the judgment leaves room for in-
terpretation.

Firstly, the ECJ is ambivalent whether every discriminatory conduct needs to
consist of both elements — self-favouring and demotion. In some parts of the judg-
ment, the Court mentions a combination of both®* while in other parts, the sole reli-
ance on self-favouritism or discrimination seems to be sufficient.

Here, one needs to consider that the self-preferencing conduct in the case at hand
— the placement of the Google shopping service separately from the general search
results in above-placed highlighted boxes — would have already included a demotion

erbsbeschrankung” in der Digitalokonomie’ in E Fischer and L Hornkohl (eds), Kartellrecht und Zu-
kunftstechnologien (Nomos 2024) 25-54; B Zelger, Restrictions of EU Competition Law in the Digital
Age: The Meaning of ‘Effects’ in the Digital Age (Springer 2023) 78 et seq.

49 C-48/22 Google Shopping (n 1) paras 165-68.

30 Ibid paras 159-61.

3! Ibid para 162.

32 Ibid paras 195, 198.

33 See hereto already in detail Hornkohl (n 30) 107-10.

3 See e.g. C-48/22 Google Shopping (n 1) paras 107, 171, 187.

3 See e.g. ibid paras 99, 143, 158.
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of competitors. Every self-preferencing conduct necessarily entails that a competi-
tor’s services is treated less favourably and is, therefore, as compared to the favoured
own service, demoted. However, in Google Shopping, the competitor comparison
shopping services were not only included in a lower ranking in the highlighted boxes
but on the general search results page, which is subject to the described further de-
motion.

However, this does not mean that mere self-preferencing without further demo-
tion cannot be considered as abusive. The ECJ highlighted time and again the spe-
cific factual circumstances of Google Shopping and corresponding case-specific as-
sessment.’® We know that once the — quite severe — form of discrimination consisting
of both self-favouritism and further demotion comparable to Google Shopping is
given in a case, an independent discriminatory leveraging abuse is more likely as-
sumed. In that sense, further demotion serves as a high indicator. However, the anti-
competitive nature anyway depends on the p/us-factors. Should other self-preferenc-
ing conduct — already constituting discrimination and anyway entailing a certain el-
ement of demotion — fulfil the effects-based and all-circumstances plus-factors, a
discriminatory leveraging abuse cannot be ruled out from a theoretical standpoint.’’

Secondly, on the plus-factors itself, Google Shopping is in line with former case
law requiring more than a simple discrimination.”® The judgment makes clear that even
discrimination in the form of a combination of self-preferencing with competitor-de-
motion is not always harmful to competition and therefore does not qualify as a ‘prima
facie’ or in the literature also called ‘by-object’ abuses®” that, according to EC]J juris-
prudence,® goes in hand with a rebuttable presumption of anticompetitive effects, only
requiring an effects-analysis on the part of the authority in case of a rebuttal.

Rather, Google Shopping is in line with case law taking an effects-based approach,
considering all relevant circumstances for conduct, which is not by nature so harmful
that it can only be rationalised to harm competition.®' Only when these conditions are
fulfilled, does the dominant company depart from competition on the merits. This fi-
nally puts a nail in the coffin of both the argument that self-promoting is always com-
mon business practice and the often-brought infamous example of supermarket shelf

%6 See e.g. ibid para 171.

57 See hereto already in detail Hornkohl (n 30) 107 et seq.

38 Case C-525/16 MEQ — Servigos de Comunicacoes e Multimédia SA v Autoridade da Concorrén-
cia, EU:C:2018:270, para 31; Case C-209/10 Post Danmark A/S v Konkurrencerddet, EU:C:2012:172,
para 30.

3 P Ibafiez Colomo, ‘The Future of Article 102 TFEU after Intel’ (2018) 9 Journal of European
Competition Law & Practice 293.

0 Summarised at Case T-286/09 RENV Intel v Commission, EU:T:2022:19, paras 124-26.

%' MEO (n 58) paras 26-27; see in detail also P Ibafiez Colomo, ‘Exclusionary Discrimination
under Article 102 TFEU’ (2014) 51 Common Market Law Review 141, 144.



34 Eva Fischer, Lena Hornkohl and Nils Imgarten

allocation for their own-brand products, which is seen as unproblematic conduct.®* The
EClJs effects-based and all-circumstances approach distinguishes common business
practices of self-promotion from harmful self-preferencing.®® Transposed to the super-
market example: Supermarkets must do more (the p/us) than allocate favourable shelf
space for their own-brand products to commit an independent discriminatory leverag-
ing abuse in the form of self-preferencing. A further demotion of competitors other
than positioning the own products more favourably, similar to Google Shopping,
serves as a strong indicator. Even without such demotion, the effects and surrounding
circumstances decide on the anti-competitiveness.

Still, the judgment in Google Shopping only provides a direction into what the
plus must entail, i.e., the relevant threshold when the circumstances allude to an
abuse. Naturally, the effects-based and all-circumstances approach amounts to a
case-by-case analysis. The circumstances may but are not required to resemble
Google's actions and standing within the pertinent and adjacent markets. However,
the case of Google Shopping provides illustrations of factors that may be significant,
especially in digital markets, including user behaviour and the role of gateways.®
Consequently, the threshold for consideration should be established at a relatively
elevated level, although, e.g., a ‘super-dominance’ is not necessary. Therefore, na-
tional and upcoming EU-case law® will help to further clarify the relevant threshold
of circumstances for independent discriminatory leveraging abuses in the form of
self-preferencing.

4. The what-if-dilemma: causation and the burden of proof

Similar to the GC proceedings, the applicants claimed an error in the analysis of the
causal link between the alleged abuse and its likely effects as well as the wrongful
attribution of the burden of proof regarding a counterfactual analysis on Google in-
stead of on the EC.

At this stage, also interesting admissibility questions came up. The ECJ once
again outlined the distinction between points of law and points of fact. The analysis
is simple and straightforward: The question of whether a counterfactual analysis is
necessary and which (abstract) criteria apply are questions of law which are amena-
ble to judicial review in an appeal before the ECJ.® On the other hand, the concrete
application of such a counterfactual would amount to questions of fact which can

2 Vesterhof (n 15) 5; T Graf and H Mostyn, ‘Do We Need to Regulate Equal Treatment? The
Google Shopping Case and the Implications of its Equal Treatment Principle for New Legislative Ini-
tiatives’ (2020) 11 Journal of European Competition Law & Practice 561, 570-73.

9 See already Hornkohl (n 30) 108.

4 See on the comparison to the gatekeeper status of the DMA section 6 below.

65 See comprehensively on the EU-wide cases G Colangelo, ‘ Antitrust Unchained: The EU’s Case
Against Self-Preferencing’ (2023) 72 GRUR International 538.

6 C-48/22 Google Shopping (n 1) paras 204-06.
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only be subject to an appeal if the facts were distorted. As the arguments were all
about whether a counterfactual analysis by the EC was required by law and which
criteria the EC must assess under the relevant legal test, the claimants alleged errors
of law which are admissible in the appeal procedure. Otherwise, the appeal would

be ‘deprived of parts of its purpose’.®’

4.1. Burden of proof vs standard of proof for the counterfactual analysis

In the judgment, the ECJ reaffirms the almost obvious statement that the burden of
proof for the existence of an infringement of competition law lies with the EC.%®
However, more important than the question of the attribution of the burden of proof
was the issue how the GC dealt with the different elements of evidence and which
evidence it regarded as sufficient for a fact to be proven. Naturally, the burden of
proof and standard of proof interfere in this regard. If the standard of proof is rela-
tively low, it might be easier for one party (here the EC) to discharge the burden of
proof.

Yet, when evaluating the lawfulness of the EC decision and the GC’s appraisal
of it, it is important to distinguish burden of proof and standard of proof. Both ele-
ments, if assessed wrongfully, might amount to errors of law. An allegedly wrongful
assessment of the respective standard of proof does, however, not lead to a wrongful
attribution of the burden of proof or vice-versa. In the present case, it is rather clear
from the GC’s judgment that it correctly attributed the burden of proof to the EC.%
The fact that the GC regarded it as sufficient for the EC to engage in an analysis of
different indicia and context of a potential infringement without necessarily requir-
ing the EC to engage in a full counterfactual analysis and application of an AEC test,
is a matter of standard of proof. It relates to the relevant level of conviction which is
required to assume a potential violation of Article 102 TFEU. The conviction of an
authority or a court can be reached through different means of analysis. A counter-
factual analysis involving econometrical models or similar means could clearly be
one option. Proof through indicia is simply another option to reach a sufficient level
of conviction. Generally, the proof of a fact through indicia is well known in civil
procedural law and sometimes also referred to as ‘indirect proof®.”® Whereas proving

%7 Ibid para 207.

%8 Ibid para 224.

9 T-612/17 Google Shopping (n 3) paras 132-34 and C-48/22 Google Shopping (n 1) para 22.

70 C Thole, ‘§ 284 ZPO’ in F Stein (ed), Kommentar zur Zivilprozessordnung (23rd edn, Beck
2018) para 8; B Moriarty, Evidence in Civil Law — Ireland (Lex Localis 2015) 89; B Nunner-Krautgas-
ser and P Anzenberger, Evidence in Civil Law — Austria (Lex Localis 2015) 36; T Ivanc, Evidence in
Civil Law — Slovenia (Lex Localis 2015) 60; S Kramar, Evidence in Civil Law — Croatia (Lex Localis
2015)19; T Renno, ‘Circumstantial Evidence’ in H Ruiz Fabri (ed), Max Planck Encyclopedias of In-
ternational Law (Oxford University Press 2020); see further for an example of acceptance of circum-
stantial evidence in EU case law, Case C-67/91 Direccion General de Defensa de la Competencia v
Asociacion Espariola de Banca Privada and Others, EU:C:1992:330, para 39.
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a certain fact directly, e.g., through documentary evidence or witnesses, might be
superior to indirect evidence, very often in complex litigation, it will be necessary to
rely on indirect evidence. Direct evidence is often not available or not sufficient to
prove all necessary elements.

Especially when the matter to be proven concerns a hypothetical scenario, e.g.,
the relevant counterfactual for causation in a case like this one, but also elements of
prognosis in merger control, indicia is particularly important. Besides, the counter-
factual analysis which Google wanted the EC to conduct does not constitute direct
evidence either. An analysis of the counterfactual with the help of econometrical
modelling is equally based on certain assumptions which are usually based on indicia
itself. Therefore, it is not necessarily less valuable or less convincing to infer a po-
tential restriction of competition from indicia than to infer it from econometrical
modelling. The Court, when holding different types of indicia admissible,”" does not
establish a priority of either of the different methodologies over the other. It ‘merely
found that it is permissible for the Commission to rely on a range of evidence, with-
out being required systematically to use any single tool to prove the existence of such
a causal link’."

From the perspective of the law of evidence, both constitute indirect evidence
and must be assessed against their cogency and plausibility. In the concrete case, the
EC was able to plausibly demonstrate that Google’s practices led to a decrease in
generic search traffic of competing comparison-shopping services, basing its find-
ings on observations of the market developments,”® even without having needed to
apply further counterfactual analysis. One likely explanation is that the effects were
so strongly visible in the given case that simple observation of the market develop-
ments sufficed already to provide sufficiently convincing indicia for a potential re-
striction of competition.” It is very clear from the context and wording of the Court’s
judgment that the EC could have alternatively also applied a full counterfactual anal-
ysis. It is simply not obliged to do so in case sufficiently cogent evidence can be
provided otherwise.”

4.2. Counterfactual analysis can be used as counterevidence by the claimant

Consequently, in the view of the ECJ, a counterfactual analysis as a means of evi-
dence can equally be used as evidence in favour of the claimant.”® However, in the
present case, this would serve as counterevidence aimed at undermining the original

71 See for concrete examples of indicia which the Court deemed relevant and admissible evidence:
C-48/22 Google Shopping (n 1) paras 221, 225.

72 Ibid para 228.

73 Ibid para 225.

74 Ibid para 225.

75 1bid para 228.

76 Ibid para 227.
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evidence presented by the EC, without shifting the burden of proof, which remains
on the EC that initially discharged it through sufficient circumstantial evidence.”” It
simply refers to the possibility that discharging the burden of proof through the pro-
vision of circumstantial evidence by the EC can be challenged by the claimant at-
tacking either the basis of the evidence which the EC provided or by providing con-
trary evidence themselves. This approach seems reasonable and coherent with com-
mon standards of evidence procedure. Furthermore, it is in line with the ECJs view
in the Intel Renvoi appeal.” Just like in Google Shopping, the Court underlined the
burden of proof on the Commission.” However, it found that the standard of proof
and methodology to be applied by the Commission can be altered by substantiated
submissions of the undertaking based on supporting evidence.®® Such substantiated
submission could be seen in an AEC-analysis in the context of Intel or in a counter-
factual analysis in the case of Google Shopping.

4.3. Relevant criteria for the counterfactual analysis

However, that counterevidence must also be sufficiently cogent either. In particular,
a counterfactual analysis must exclude all relevant behaviour which is part of the
alleged anticompetitive practice. Otherwise, the counterfactual analysis risks to lose
its validity and significance. Studies, as provided by Google,*' showing no effects in
a counterfactual where only the ‘boxes’ were removed but the algorithms remained
unchanged do not constitute meaningful counterfactual analyses as these do not
cover the nature of the alleged anticompetitive conduct as described above.*

That requirement is not contradicting the finding of the GC and ECJ that ‘none
of the practices at issue, taken separately, had given rise to any competition objec-
tions’.® This can, again, be understood when looking at the issue from the perspec-
tive of the law of evidence. A simplistic counterfactual analysis, only involving one
of the elements of the alleged anticompetitive practice would simply not be suffi-
ciently convincing regarding the absence of effects in the scenario of both practices
applied together. This seems reasonable as a counterfactual analysis is naturally fac-
ing a risk of imprecision and can only be regarded as an estimate of how markets
would have hypothetically had developed. If the potential anticompetitive effects are
based on the reasonable assumption that the two elements of the anticompetitive

77 1bid para 228.

78 Case C-240/22 P Intel v Commission, EU:C:2024:915.

7% Ibid para 270.

80 Ibid para 144.

81 C-48/22 Google Shopping (n 1) para 237.

82 Ibid paras 241; see also AG Kokott in Google Shopping (n 4) para 182, underlining that it is the
combined (potential) effect which was decisive and which can only be disputed when applying the full
counterfactual involving both aspects of the practice.

8 C-48/22 Google Shopping (n 1) para 241.
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practice (promoting its own boxes and demoting competitors’ results) are inextrica-
bly linked, a counterfactual analysis of only parts of that practice is too limited to
mirror the hypothetical development of the market. It is, therefore, despite being ad-
missible, no cogent evidence.™

5. The never-ending tale of the as-efficient-competitor-test

Ever since the beginning of the Intel-saga,® much discussion has taken place as to
whether the EC could be obliged to always examine the requirements of the AEC
test whenever establishing an abuse of dominance. In contrast, considerable re-
sources and time of the EC could be saved if the EC would only be obliged to apply
the AEC test in order to prove abusive behaviour on the basis of foreclosure effects
if — and only if — the undertaking elaborated on the absence of such effects during
the administrative procedure based on supporting evidence. It is regrettable though
that the ECJ did not use the opportunity to further clarify the standard of such argu-
ments of the parties. It is — for now — at the discretion of the EC to evaluate if the
presented evidence is sufficient for the EC to be obliged to apply the AEC test. This
decision is then subject to judicial review the intensity of which is also still an open
question as illustrated by the Intel-saga.®’

5.1. Scope of the as-efficient-competitor-test

Much of the discussion was born from the fact that Article 102 TFEU and its unwrit-
ten categories of abuse require the EC to establish that the unilateral conduct in ques-
tion is abusive and does not constitute competition on the merits. The purpose of this
being that the application of Article 102 TFEU is not indicated in cases where a
weaker, less competitive company seeks shelter under Article 102 TFEU (the AEC
principle). This is in line with the pre-Intel jurisprudence stating that ‘the objective
of Article 102 TFEU is not to protect less-efficient undertakings’.®®

The first choice one needs to make is whether — for the conduct in question — a
(potential) per se restriction of competition is indicated or if based on an effects anal-
ysis the EC has to prove harmful effects to competition on the relevant market. As
indicated above,* discriminatory leveraging abuses are not per se harmful, but the

84 Ibid paras 245-47.

85 Case T-286/09 Intel v Commission, EU:T:2014:547; Case C-413/14 P Intel v Commission,
EU:C:2017:632; Case T-286/09 RENV Intel v Commission, EU:T:2022:19; C-240/22 Intel (n 78).

8 See for the requirement of ‘supporting evidence’, C-48/22 Google Shopping (n 1) para 265 and
C-240/22 Intel (n 78) para 144.

87 C-240/22 Intel (n 78) para 144 et seq. and the jurisprudence cited.

8 See e.g. Post Danmark (n 58) para 21. Such standing jurisprudence was also used by the parties,
see C-48/22 Google Shopping (n 1) para 253, confirmed in para 263.

8 See in section 3.3 above.
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EC has to consider all relevant circumstances of the conduct and take an effects-
based approach.

Second, to make a distinction between harmful and non-harmful conduct under
an effects-based approach, the AEC test, in contrast to the AEC principle, is one
valid instrument because it requires the EC to prove that the undertaking produces
different effects on the competition on the relevant market than an undertaking not
acting wrongfully. Such additional effects lay, according to the ECJ, in the foreclo-
sure effects proven by actual or potential economic data to show ‘a strategy aiming
to exclude competitors that are at least as efficient’.” Such a strategy goes beyond
the effects every efficient competitor would cause on the market. This, however,
requires a considerable amount of time and resources spent on behalf of the EC. The
ECJ is therefore right in assuming that the undertaking itself has to indicate such
circumstances, pointing at the fact that foreclosure effects on the market would have
occurred in any case. The Commission has to prove a ‘strategy’ behind the market
behaviour aiming to create such effects.’’ If no such circumstances are indicated, the
EC is not obliged to acquire data to test its assumption of foreclosure effects.’*

The ECJ thus dismisses an argument put forward by the parties that the GC had
confused the AEC test and the more general requirement to establish an abuse.”® The
ECJ ruled that, while it is true that the unilateral behaviour derogates from competi-
tion on the merits giving grounds to analyse the extent of the undertaking’s dominant
position, the EC is under no obligation to prove a ‘strategy aiming to exclude com-
petitors that are at least as efficient as the dominant undertaking from the market’**
if not indicated. Should accused undertakings want to initiate the ECs obligation to
apply the AEC test, the undertakings need to state specifics, not just generalised al-
legations, the ECJ held.”® This is convincing since the undertaking is better informed
about its own market behaviour than the EC and should be able to point the finger at
where the EC needs to look for proof that the application of Article 102 TFEU could
be misplaced.

90 C-48/22 Google Shopping (n 1) para 265.

91 Ibid para 265.

%2 Ibid para 265 (argumentum e contrario). This was, e.g., the case in Unilever. Here, the EC was
obliged to examine the facts under the AEC test: Case C-680/20 Unilever Italia Mkt. Operations Srl
and Autorita Garante della Concorrenza e del Mercato, EU:C:2023:33, para 60—62.

93 C-48/22 Google Shopping (n 1) para 264.

%4 Ibid para 265.

% Ibid para 265, 268.
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5.2. Wave goodbye to the more economic approach?

This recent judgment is thus in line with a silent withdrawal of the more economic
approach that was once favoured by the European Commission®® but lead to a series
of pushbacks by the Courts.”” However, the recent case-law is arguably indecisive
and recent legislative acts do not seem to clearly put efficiency first. For one, the
DMA does not include any efficiency defence” even though proclaiming ‘contesta-
ble and fair markets’ (Article I DMA).” For another, some recent case-law arguably
seems to again confirm a more economic approach,'® the Google Shopping Case,
however, points the finger in another direction: By restricting the applicability of the
AEC test to cases where either the EC or the parties invoke it, the ECJ clearly refrains
from declaring a mandatory application of the AEC test in Article 102 TFEU cases.
Such mandatory application of an AEC standard would have fostered a more ‘eco-
nomic’ application of competition law provisions to establish an abuse of market
power. Also, the new draft exclusionary guidelines from the EC shy away from such
an approach.'®! Overall, one could argue that the requirements of a judicial review
proven application of a more economic-based or effects-based analysis in a broader
sense seemed simply too high to be workable.

In light of such considerations, it seems favourable to lift the burden for the EC
by declaring the AEC test to be only compulsory if either the EC or the undertaking
is willing to apply it. For now, we can safely say that there is no AEC standard, e.g.,
a standard always applicable when establishing abuse under Article 102 TFEU (more
economic approach plus), necessarily required to establish an abuse under Article
102 TFEU. ' The AEC test remains a tool of choice by either the EC or the parties
to the infringement. The negative impact of market behaviour can be proven by an-
ticompetitive effects, allowing the EC an analysis of all the circumstances of the

% European Commission, ‘Communication: Guidance on the Commission’s Enforcement Priori-
ties in Applying Article 82 EC Treaty to Abusive Exclusionary Conduct by Dominant Undertakings’,
COM(2008) 832 final.

97 E.g. Case T-80/02 Tetra Laval BV v Commission, EU:T:2011:129; Case T-342/99 Airtours plc
v Commission, EU:T:2004:192.

% L Kumkar, ‘Der Digital Markets Act nach dem Trilog-Verfahren’ [2022] Recht Digital 347,
351f; D Seeliger, ‘Art. 8 DMA’ in R Podszun, Digital Markets Act: Article-by-Article Commentary
(Hart 2023) para 29.

% On the national level, the German legislator sides in its section 19a of the German Competition
Act open and contestable markets and long-term prosperity to efficiency concerncs and declares the
former as prevailing over the latter (German Competition Act, section 19a, para 2).

100 Case C-377/20 Servizio Elettrico Nazionale SpA et al v Green Network SpA et al,
EU:C:2022:379; Intel (n 85); Unilever Italia (n 92). Such interpretation is favoured by P Akman, ‘A
Critical Inquiry into “Abuse” in EU Competition Law’ (2024) 44 Oxford Journal of Legal Studies 405.

11 Eyropean Commission, ‘Draft Guidelines on the application of Article 102 of the Treaty on the
Functioning of the European Union to abusive exclusionary conduct by dominant undertakings’, at
competition-policy.ec.europa.eu.

192 Differently Akman (n 100), favouring the adoption of an AEC standard to establish abuse.
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case. The Commission’s discretion is though limited. Its methodological choice how
to prove anticompetitive effects must be ‘based on a concrete logical pattern, defined
and made explicit’ by the Commission.'® Should the Commission choose the AEC-
test as a method to demonstrate anticompetitive effects, the ‘AEC test must be able
usefully to support the conclusion’ of such effects.'™ The ability of the AEC test to
deliver such results is subject to judicial review as can be seen in the Intel Renvoi
proceedings.'”

6. Conclusion

From a purely procedural standpoint, the ECJ showed very sound and balanced rea-
soning in Google Shopping. It emphasised the burden of proof on the EC but applied
a manageable standard of proof for the EC which allowed it to discharge the burden
of proof in different ways, including with circumstantial, indirect evidence. This
does not preclude that the undertakings concerned provide — without being obliged
to — a more detailed counterfactual analysis but in a procedural situation such as the
given, this would only constitute possible counterevidence.

From a substantive side, the ECJ judgment has legitimised a certain form of self-
preferencing as abusive: discriminatory leveraging in the form of self-favouritism
combined with competitor demotion that create (potential) foreclosure effects, de-
pending on the relevant circumstances of the case. The latter were quite severe in
Google Shopping, relying on the substantial market power, gateway status, and mar-
ket circumstances. Other self-preferencing practices indubitably must reach a certain
comparable magnitude in order to meet this standard. Yet, the breaking point has not
yet been fully determined.

Regarding remedies, the Google Shopping case certainly highlights the need for
more effective and timely solutions. The procedural delay and the fact that the mar-
ket dynamics shifted in favour of Google over time underscore the limitations of ex-
post enforcement in rapidly evolving digital markets. Future cases, such as Google’s
complaint against Microsoft regarding cloud services,'” may offer insights into the
evolving nature of self-preferencing and the adequacy of current remedies.

Generally, the question arises as to what role the self-preferencing theory of harm
under Article 102 TFEU will play for digital companies in the context of growing
EU and national digital regulation. In reflecting on the implications of self-prefer-
encing within the framework of the DMA or the German § 19a German Competition
Act, it is important to recognize the broader regulatory trends.

103 C-240/22 Intel (n 78) para 270.

104 Ibid para 268.

105 Ibid paras 268, 270.

106 p Blenkinsop, ‘Google complains to EU over Microsoft cloud practices’ (Reuters, 25 Septem-
ber 2024), at www.reuters.com.
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The inclusion of self-preferencing in Article 6(5) DMA suggests a more targeted
approach to gatekeeper practices, to some degree distinct from the Google Shopping
interpretation of Article 102 TFEU. It focuses on specific self-preferencing strategies
of gatekeepers, namely self-preferencing in ranking and does not require an effects-
based analysis. It is, thus, limited not only in the personal sense to gatekeepers but
also in terms of self-preferencing practices. Yet, while Article 6(5) DMA highlights
only a more favourable treatment, mentioning also ‘related indexing and crawling’
pinpoints to an accompanying demotion similar to Google Shopping. Further, albeit
the DMA’s disconnect to the effects-based approach, the personal scope of gatekeep-
ers suggests at least a connection to the mentioned necessary specific circumstances
highlighting the crucial gateway status in the present case. The fact that gatekeepers
under the DMA provide core platform services constituting important gateway(s) per
Article 3(1)(b) DMA, is at least loosely comparable to the three specific circum-
stances surrounding the gateway status highlighted by the ECJ in the present case.'"’
Still, the per se approach of the DMA prohibitions entails a more straightway prohi-
bition and likely a much swifter procedural handling in the future.

At the same time, national regulation, such as § 19a German Competition Act,
takes a much broader stance than the DMA and covers self-preferencing of under-
takings of paramount significance for competition across markets. This could invite
more expansive enforcement strategies.'® This divergence raises questions about the
balance between sector-specific regulations like the DMA and more general compe-
tition-like laws at national levels, such as § 19a German Competition Act.

Additionally, the revision of Regulation 1/2003 and the possibility of stricter na-
tional enforcement, such as through economic dependency or essential facility rules,
presents an interesting dynamic in that context. A recent study from the German
Competition Authority shows pertinent interest in such national endeavours.'” On
the one hand, these national measures tend to fill a gap, since they go beyond Article
102 TFEU and are often rooted in a long-standing tradition in the Member States.'"
On the other hand, these rules are capable of further complicating the regulatory
landscape for dominant firms, as feared by the EC.'"!

Generally, the implications for Article 102 TFEU and the ongoing draft guide-
lines revision, also following the newest /ntel Renvoi judgment,''? indicate a recali-
bration of the overall abuse of dominance framework. Although presumptions of

107 C-48/22 Google Shopping (n 1) paras 159-61; see also section 3.3 above.

108 Critically Graf and Mostyn (n 62).

199 Bundeskartellamt, ‘Nationale Missbrauchsaufsicht und relative Marktmacht im europdischen
Kontext® (26 September 2024), at www.bundeskartellamt.de.

110 Tbid 17 et seq.

T Buropean Commission, ‘Commission Staff Working Document: Evaluation of Regulations
1/2003 and 773/2004°, SWD(2024) 216 final, 239.

112 C-240/22 Intel (n 78).
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abuse remain relevant,''® the pushback against a purely economic approach signals
a partial return to more formalistic competition law principles. The EC's flexibility
in proving abuse, even with indirect evidence, suggests that dominance cases might
continue to evolve, but the fundamental standards for Article 102 TFEU remain in-
tact. While also Intel Renvoi shows us that the AEC test is not abandoned,'"* Google
Shopping shows us the AEC test’s limited scope as a voluntary instrument of either
the EC or the undertakings. The intensity of judicial review of the Commission’s
application of the AEC test and the standard of proof the parties have to comply with
during the administrative procedure though remain unresolved.

While the public enforcement stage of Google Shopping might be over, private
enforcement is not. Private actions have already been brought on national level, most
of them having been on hold, waiting for this final ECJ decision.''> Famously, Heu-
reka’s damages action brought against Google in the Czech Republic already made
it to the ECJ before the actual EC originated Google Shopping case did.''® The pre-
liminary reference judgment from April 2024 concerned the statute of limitation for
Google Shopping related damages actions. This is a topic of highest relevance for
practice, given the overall long duration of the proceedings on EU level before we
now have a final decision, binding on national courts according to Article 16 Regu-
lation 1/2003.""7 In Heureka, the ECJ clarified that the limitation period for these
types of claims can only commence once the breach of competition law has occurred
and the injured party is aware of the necessary information to initiate a legal ac-
tion.'"® Additionally, the ECJ determined that the limitation period must be paused
during a Commission investigation and any follow-up court proceedings,''” leaving
ample room for private follow on actions now. Still, the potential for private actors
to seek redress post-judgment is uncertain due to practical challenges of proving
harm and causality in self-preferencing cases.'*’

Finally, while the ECJ’s substantive reasoning and procedural handling of
Google Shopping appear sound, it also illuminates a structural tension in the overall
enforcement system of EU competition law. The EC's victory may have come at the
cost of third-party rights, as the complainant faced procedural expenses while market

113 Schweitzer and de Ridder (n 42).

114 See C-240/22 Intel (n 78) paras 121, 268 inter alia.

115 See, e.g., the action of Idealo brought at the Regional Court of Berlin in 2019, at www.idealo.de;
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CJEU Tamed the Tyrant of Time — Heureka Group, C-605/21° (Kluwer Competition Law Blog, 21
May 2024), at competitionlawblog.kluwercompetitionlaw.com.
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dynamics evolved unfavourably for them over the long duration. This case signals a
cautious retraction from the economically heavy-handed approach of the last two
decades, hinting at a judicial preference for more traditional competition law princi-
ples, even if that benefits the regulator over market participants. Thus, while the
Google Shopping judgment might be viewed as a success for the EC, its long-term
impact on market fairness, the effectiveness of competition law and on third-party
rights remains contentious.
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