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1. Introduction

This paper analyses accepted limitations to social rights of migrants under EU law
in order to demonstrate how judicial review on the matter could evolve and better
align with primary law. Some preliminary notes should be made in this regard. First,
by social rights the paper refers to equal treatment provided under EU law on access
to social security, social assistance, and other state supported facilities like education
and healthcare in different instruments.' When reference is made to equal treatment
the comparator is always the national of the Member State where the migrant resides.
This is the case in all the instruments providing for equal treatment as regards various
social rights for both EU and non-EU migrants.” Second, when referring to accepted
limitations to social rights, reference is made to limitations to equal treatment which
are provided in the relevant secondary law. Third, throughout the paper I refer to
social and economic considerations behind the limitations to social rights. By this I
mean factual elements examined by EU institutions when adopting a legal instrument
or interpreting EU law. Economic considerations refer to factors related to the econ-
omy of the Member States more broadly, including, for example, labour market con-
ditions, recession, trade. Social considerations refer to factors related to human life
and society including, for example, human rights, social cohesion, education, social
welfare. These considerations are taken into account in the adoption of secondary
legislation as well as in the interpretation of EU law in order to ensure the develop-
ment of the legal system in line with primary law objectives.? Finally, when referring
to migrants, the analysis follows a literal understanding of the migrant status and it
means all the individuals who move away from their country of origin and establish
themselves in an EU Member State. This means that the paper will analyse the rele-
vant secondary law and case law as regards both EU and non-EU migrants.
Migration law research under EU law is usually dichotomized along two distinct
categories: free movement, and migration from third countries. There is a presumed
difference in the normative foundations of the attribution of rights to each category

! The definition is inspired by the similar use of the term social rights in KM de Vries, ‘The
Integration Exception: A New Limit to Social Rights of Third-Country Nationals in European Union
Law?’ in D Thym (ed), Questioning EU citizenship: judges and the limits of free movement and
solidarity in the EU (Hart Publishing 2017).

2 See Regulation (EU) No 492/2011 of the European Parliament and of the Council of 5 April 2011
on freedom of movement for workers within the Union, Art 7; Directive 2004/38/EC of the European
Parliament and of the Council of 29 April 2004 on the right of citizens of the Union and their family
members to move and reside freely within the territory of the Member States, Art 24; Directive (EU)
2024/1233 (n 2), Art 12; Council Directive 2003/109/EC of 25 November 2003 concerning the status
of third-country nationals who are long-term residents, Art 11.

3 See the objectives referred to in Art 3 TEU.
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of migrants under these frameworks, with different literature addressing the two
frameworks.* On the one hand, an independent body of literature has developed on
free movement and the rights that are enjoyed by EU migrants in that framework.’
In this literature, and in the EU institutional practice, migration is termed as mobility,
so as to emphasize its domestic character.® EU migrants are referred to as citizens
and they enjoy specific (privileged) mobility rights and certain political rights.” The
history of EU migrants’ rights tells a story of gradual attribution of rights as a means
to ‘the legal and practical realization of the internal market’.® In this context, Thym
has noted that there is a ‘normative surplus’ of EU citizens’ rights because their im-
plementation is ‘meant to sustain the integration process’.” On the other hand, mi-
gration to the EU from third countries is examined in the context of the Area of
Freedom, Security and Justice.'® The central presumption on the regulation of mi-
gration from third countries is that it was introduced to ensure that a true Area of
Freedom, Security and Justice would be available to EU citizens on the move.'' The
literature that engages with migration from third countries to the EU is primarily
human rights geared. Scholars explore international and EU human rights frame-
works, and they argue for the necessity of a more liberal approach to third-country
nationals.'? Critical scholars have also engaged in research in this field. Specifically,
some have criticized the EU legal order for the exclusion of migrants therefrom and

4D Thym, ‘“Citizens” and “Foreigners” in EU Law. Migration Law and Its Cosmopolitan Outlook’
(2016) 22 European Law Journal 296; D Thym, ‘EU Migration Policy and Its Constitutional Rationale:
A Cosmopolitan Outlook’ (2013) 50 Common Market Law Review 709.

5 See S Mantu and others (eds), EU Citizenship and Free Movement Rights: Taking Supranational
Citizenship Seriously (Brill Nijhoff 2020); D Thym (ed), Questioning EU Citizenship : Judges and the
Limits of Free Movement and Solidarity in the EU (Hart Publishing 2017); W Maas (ed), Democratic
Citizenship and the Free Movement of People (Martinus Nijhoff Publishers 2013); E Guild, The Legal
Elements of European Identity: EU Citizenship and Migration Law (Kluwer Law International 2004).

¢ Thym, ‘“Citizens” and “Foreigners” in EU Law’ (n 4) 296.

7 Rights enumerated in Art 20 (2)(b) and (d) and Arts 22-24 TFEU.

8 M Everson, ‘The Legacy of the Market Citizen’ in J Shaw and G More (eds), New Legal
Dynamics of European Union (Clarendon Press 1995) 85.

° Thym, ‘EU Migration Policy and Its Constitutional Rationale’ (n 4) 725.

10K Groenendijk, ‘Categorizing Human Beings in EU Migration Law’ in D Jacobs, A Rea and S
Bonjour (eds), The Others in Europe (Editions de 1’Université de Bruxelles 2011).

! This is also reflected in the wording of Art 3(2) TEU. C Costello, The Human Rights of Migrants
and Refugees in European Law (Oxford University Press 2016); K Hailbronner, Immigration and
Asylum Law and Policy of the European Union (Kluwer Law International 2000).

12 JHH Weiler, ‘Thou Shalt Not Oppress a Stranger: On the Judicial Protection of the Human
Rights of Non-EC Nationals - A Critique’ (1992) 3 European Journal of International Law 65; A
Wiesbrock, Legal Migration to the European Union (Brill Nijhoff 2010) 5-6 for a brief overview of the
relevant literature.
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have identified different reasons underlying it."* Few scholars have addressed ade-
quately both EU migrants and third-country nationals in their research, with empha-
sis on the divergence of the frameworks.'*

By examining the accepted limitations to social rights as they appear in second-
ary law and case law for both EU and non-EU migrants, the paper shows that there
are overlaps behind the objectives served by the attribution of such rights, while di-
vergences exist behind the legitimate limitations. But the areas of convergence and
divergence are to some extent counterintuitive. While both categories of migrants
are attributed rights in view of their economic function, one would expect that the
limitations to EU migrants’ social rights would be reviewed in light of the primary
status of EU citizenship for the EU constitutional architecture. However, in practice,
limitations to social rights are reviewed in light of their economic function. At the
same time the limitations to non-EU migrants’ rights are reviewed in light of their
social function and in view of the need to protect their rights under the Charter. After
presenting these two frameworks in the analysis that follows in Sections 2 and 3, the
paper offers insights on how we could combine the two approaches to the benefit of
both groups in Section 4. Specifically, the paper argues for more use of the Charter
as a means of review for the rights of EU migrants, and economic considerations as
a means for extension of the rights of non-EU migrants.

2. The limitation of social rights of EU migrants

The social rights of EU migrants and their corresponding limitations date back to the
establishment of Community law. National disputes centred on the limits of financial
solidarity between Member States, the rights to be enjoyed by migrant workers and
the national organisation of the welfare state lay behind the establishment of core
legal concepts and principles of the free movement of workers.'*> From the 1970s, to

13 Security, externalization, colonialism are identified as reasons for exclusion. See T Spijkerboer,
‘Bifurcation of People, Bifurcation of Law: Externalization of Migration Policy before the EU Court
of Justice’ (2018) 31 Journal of Refugee Studies 216; E Balibar, Nous, citoyens d’Europe ? (La
Découverte 2001); D Bigo, RBJ Walker and S Carrera, Europe’s 21st Century Challenge : Delivering
Liberty (Routledge 2010).

14 See the work Thym (n 4); C Costello, The Human Rights of Migrants and Refugees in European
Law (Oxford University Press 2016) arguing for an extension of rights of EU migrants to non-EU
migrants. Historically arguments for convergence were raised before the completion of the framework
after the early 2000s, see D O’Keefte, ‘The Free Movement of Persons and the Single Market’ (1992)
17 European Law Review 3, 16-17; E Guild, European Community Law from a Migrant’s Perspective
(PhD Thesis, Radboud University, 2000), later published as E Guild, Immigration Law in the European
Community (Brill Nijhoff 2001).

I5 An indicative example is Case 75/63, (Hoekstra) Unger v Bedrijfsvereniging voor Detailhandel
en Ambachten, ECLI:EU:C:1964:19, the first judgement where the Court found that the concept of
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the tumultuous litigation of the Court in the years following the economic crisis of
2008, residence rights and the corresponding equal access to social rights for EU
migrants has always been central to the Court’s docket.'® EU law scholarship has
been equally occupied with following the developments, making sense of the case
law and the obligations it creates for Member States, and envisioning ways in which
such rights operate against the background of the provisions on EU citizenship and
free movement of persons.'” The following section will first present the relevant sec-
ondary law, while section 2.2 will engage with the case law of the Court.

2.1. Secondary law

In the relevant area of EU law two instruments are key when examining the relation of
residence rights and equal access to social rights, as well as its their corresponding
limitations.'® First, the Citizens’ Rights Directive which was adopted to ensure the
effective exercise of free movement rights drawn by the status of the EU citizenship
under Article 21 TFEU.'" The Directive harmonised the conditions of entry and resi-
dence of EU migrants as well as their family members. Since the Directive provides
for residence rights for economically inactive EU migrants and job seekers (that is
migrants that do not make an economic contribution to the host state), equal access to
social rights can be limited. Article 24(2) of the Directive provides that Member States

‘worker’ has and autonomous meaning under EU Law. The case originated in a dispute concerning the
application of Regulation No 3 on social security for migrant workers [1958] OJ 30/561.

16 See Case 76/72 Michel S. v Fonds national de reclassement social des handicapés EU:C:1973:46
and Case 94/84 ONEM v Deak , ECLI:EU:C:1985:264; Case C-333/13 Dano EU:C:2014:2358; Case
C-67/14 Alimanovic EU:C:2015:597; Case C-299/14 Garcia-Nieto and others EU:C:2016:114; Case
C-181/19 Jobcenter Krefeld v JD EU:C:2020:794.

17 It would be next to impossible to provide a conclusive overview. See S Mantu and others (eds) (n
5); J Shaw, ‘Citizenship: Contrasting Dynamics at the Interface of Integration and Constitutionalism* in P
Craig and G de Burca (eds), The Evolution of EU Law (Oxford University Press, 2021); SA Mantu and
PE Minderhoud, ‘Exploring the Links between Residence and Social Rights for Economically Inactive
EU Citizens’, (2019) 21 European Journal of Migration and Law 313; E Guild, ‘Does European
Citizenship Blur the Borders of Solidarity?’ in E Guild, C Gortazar Rotaeche and D Kostakopoulou (eds),
The Reconceptualization of European Union Citizenship (Brill Nijhoff, 2014); Thym (ed) (n 5); N
Cambien, D Kochenov, and E Muir (eds), European Citizenship under Stress: Social Justice, Brexit and
Other Challenges (Brill Nijhoff, 2020); Maas (ed) (n 5); M Dougan, N Nic Shuibhne and E Spaventa
(eds), Empowerment and Disempowerment of the European Citizen (Hart Publishing 2012).

18 See however Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29
April 2004 on the coordination of social security systems, particularly Arts 4 and 7, which applies to both
EU and non-EU nationals legally resident in EU Member States and under which beneficiaries are
guaranteed that their benefits will be paid by the Member State in which they are covered on the same terms
as those applicable to the nationals of that State, even if they move to or reside in another Member State.

19 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the
right of citizens of the Union and their family members to move and reside freely within the territory
of the Member States.
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have no obligation to grant equal access to social assistance during the first three
months of residence or to migrants who entered as jobseekers. The same provision
allows Member States to restrict equal treatment regarding maintenance aid for studies
to economically active migrants and their families and to only allow such aid to eco-
nomically inactive migrants after the acquisition of a right of permanent residence. The
reason why such limitations were introduced in the Directive is to avoid EU migrants
becoming unreasonable burdens on the social assistance system of the host state.?

Essentially it is workers, self-employed migrants and their families that enjoy
full equal treatment rights and do not fall under the derogation of Article 24(2) Citi-
zens’ Rights Directive. The differentiation in this, and the broader attribution of
rights under this Directive lies in the presumption that workers, by virtue of their
status, cannot become a burden, but will rather be net contributors to the system.
What is more, even if workers were entitled to equal treatment under Article 24,
there is limited potential are that they would overburden national welfare systems,
as they would be excluded from them for other reasons. Specifically, social assis-
tance is usually aimed at supporting persons through mechanisms of solidarity so
that they can have a decent livelihood. Workers and self-employed individuals would
most probably be excluded on the basis of their finances, as they would have suffi-
cient resources to ensure their livelihood without the need of state support.

In parallel to the Citizens’ Rights Directive, the Worker’s Regulation attributes
more specific rights to EU migrant workers and their family members.?' The Regu-
lation was adopted as means to ensure the effective exercise of free movement of
workers under Article 45 TFEU and codified earlier legislation in the field.” Without
creating new rights compared to the earlier framework, Article 7(2) of said regulation
provides for equal treatment for workers and their families as regards social and tax
advantages in the host Member State. This provision has historically been interpreted
broadly as a specific expression of equal treatment as prescribed in Article 45(2)
TFEU and it has set the basis for extensive protection of social rights for EU migrant
workers and their families.*

Overall, free movement of EU migrants develops with clearly construed limita-
tions in secondary law to minimize the negative impacts of migrant movement on

20 See Recital 10, 16 but see also Directive 2004/38/EC (n 19), Art 14(1).

21 Regulation (EU) No 492/2011 (n 2).

22 Regulation (EEC) No 1612/68 of the Council of 15 October 1968 on freedom of movement for
workers within the Community.

23 See Case 32/75 Cristini v S.N.C.F. EU:C:1975:120; Case 63/76 Inzirillo v Caisse allocations
Sfamiliales Lyon EU:C:1976:192; Case 261/83 Castelli v ONTPS EU:C:1984:280; Case 157/84 Fras-
cogna v Caisse des dépots et consignations EU:C:1985:243. See also recently Jobcenter Krefeld v JD
(n 16); Case C-488/21 Chief Appeals Officer and others EU:C:2023:1013.
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national economies. The limitation of rights under the relevant Directive is based on
the objective of maintaining the financial equilibrium of the Member States and is
construed with due regard to financial solidarity between Member States.?* Both sec-
ondary law and case law, as will be explained in the next section, acknowledge a
clear link between the economic contribution of an EU migrant and the more exten-
sive social rights they are entitled to under the Workers Regulation. The economic
function of the migrant is the source of more extensive social rights, as has been the
case already since free movement of workers under Community law. At the same
time the protection of public finances is put forward as the justification for the rele-
vant limitations.

2.2. The consolidation of the limitations in the case law

After the introduction of the EU citizenship provisions with the Maastricht Treaty,
the Court of Justice of the EU proceeded in expansive interpretations of equal access
to social rights for various nationals who could not establish residence rights under
the secondary law of the time.? This was celebrated in scholarship as an indication
of the potential of EU citizenship as an independent status, disconnected from statist
limitations.*®

In the relevant case-law, the Court did not invalidate the limitations prescribed
in secondary law. Rather, while acknowledging the economic considerations that
preclude the unlimited enjoyment of rights by EU migrants, it tried to expand pro-
tection by focusing on how such limits should be reviewed in light of the social and
political objectives of primary law that established the legal status of EU citizen-
ship.?’ In this early case-law, the Court made a differentiation between EU residence

24 See Jobcenter Krefeld v JD (n 16) para 66. See also Opinion of AG Pitruzzella in Case C-181/19
Jobcenter Krefeld v JD EU:C:2020:377 para 1.

25 Case C-85/96 Martinez Sala/Freistaat Bayern EU:C:1998:217; Case C-184/99 Grzelczyk
EU:C:2001:458.

26 See J Shaw, ‘View of the Citizenship Classics: Martinez Sala and Subsequent Cases on
Citizenship of the Union’ in L Azoulai and M Poiares Maduro (eds), The Past and Future of EU Law :
The Classics of EU Law Revisited on the 50th Anniversary of the Rome Treaty (Hart Publishing 2010)
356. C Timmermans, ‘Martinez Sala and Baumbast Revisited” in L Azoulai and M Poiares Maduro
(eds), The Past and Future of EU Law : The Classics of EU Law Revisited on the 50th Anniversary of
the Rome Treaty (Hart Publishing 2010) 345; For a critique see AJ Menéndez, ‘European Citizenship
after Martinez Sala and Baumbast: Has European Law Become More Human but Less Social?’ in L
Azoulai and M Poiares Maduro (eds), The Past and Future of EU Law : The Classics of EU Law
Revisited on the 50th Anniversary of the Rome Treaty (Hart Publishing 2010) 363.

27 See for example Martinez Sala/Freistaat Bayern (n 25) paras 34 and 45, where the Court
suggested that EU migrants lawfully residing in a Member State should enjoy equal treatment on access
to family benefits regardless of whether their residence rights were stemming from EU secondary law
or not. See later the infamous judgement in Grzelczyk (n 25) para 31 where the Court referred to the
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rights, which could be limited for economic reasons, and social rights stemming from
EU citizenship, once a migrant finds themselves in a host state.”®* Member States
could deny residence to economically inactive EU migrants who did not possess suf-
ficient resources, in order to protect their national welfare systems from collapse.
However, if they recognized a right of residence under national law, by virtue of this
lawfulness of residence, EU migrants had to be protected under equal treatment pro-
visions, furthering the objectives of social cohesion in the Member States. In this
balancing of economic considerations as a limit to residence and social considera-
tions behind treatment in the host state, the Court acknowledged the discretion of
Member States to remove EU migrants who had recourse to the social assistance
system, however such removal should not be the automatic consequence of having
recourse to the social assistance system.? In different cases, different considerations
were invoked by the Court as criteria to be taken into account when Member States
carry the balancing act between granting social assistance and preserving the public
finances of Member States.*® In the relevant case law, as Jesse and Carter have sug-
gested, the Court acknowledged the legitimate interest of Member States to protect
their national welfare systems, but in practice it strengthened the position of EU mi-
grants seeking access to social assistance.’’

This approach of the Court did not last for long but rather shifted soon after the
adoption of the Citizens’ Rights Directive.*? The most representative case on the mat-
ter, and one that has been well examined in the literature is the Dano case.*® In this

EU citizenship as ‘destined to be the fundamental status of nationals of the Member States, enabling
those who find themselves in the same situation to enjoy the same treatment in law irrespective of their
nationality, subject to such exceptions as are expressly provided for’.

28 See Case C-456/02 Trojani EU:C:2004:488; Case C-209/03 Bidar EU:C:2005:169.

2 Trojani (n 28) para 45.

30 See for example integration in Bidar (n 28) para 57. Bidar concerned a student, lawfully resident
in the UK, where he completed his secondary education and claimed assistance for the tuition fees of
his university education. Different criteria were introduced as regards job-seekers where the Court
referred to the existence of a genuine link between the applicant and the geographical market in question
as a condition to be taken into account in order to examine whether the denial of access to such benefits
would be discriminatory for EU migrants under primary law see Case C-138/02 Collins EU:C:2004:172
para 67; Joined Cases C-22/08 and C-23/08 Vatsouras and Koupatantze EU:C:2009:344 para 38; Case
C-224/98 D’Hoop EU:C:2002:432 para 38.

3'M Jesse and DW Carter, ‘Life after the “Dano-Trilogy”: Legal Certainty, Choices and
Limitations in EU Citizenship Case Law’ in N Cambien, D Kochenov and E Muir (eds) (n 17) 141.

32 See for example Case C-140/12 Brey EU:C:2013:565, which concerned the residence rights of
a German pensioner who claimed a compensatory supplement provided for under Austrian legislation
to supplement his German pension. The Court followed the wording and purpose of Directive 2004/38
and confirmed that lawful residence was dependent on the self-sufficiency of an EU migrant.

33 C Barnard, ‘The Day the Clock Stopped: EU Citizenship and the Single Market’ in P Koutrakos
and J Snell (eds), Research Handbook on the Law of the EU’s Internal Market (Edward Elgar
Publishing 2017) 102; J Baquero Cruz, What's Lefi of the Law of Integration? (Oxford University Press
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case, the Court held that access to social benefits under equal treatment presupposed
not lawful residence of any kind, but lawful residence in accordance with the condi-
tions of the Directive.** By setting these conditions, the EU legislature aimed at pre-
venting the movement of people who could pose risks to the social assistance system
of the Member States.** According to the Court, if EU migrants did not comply with
the conditions of the Directive on residence rights, they could not claim equal treat-
ment under the EU primary law, as this would run contrary to the objective of second-
ary law, ‘namely preventing Union citizens who are nationals of other Member States
from becoming an unreasonable burden on the social assistance system of the host
Member State’.*® The Court also suggested that by setting these conditions in Article
7(1)(b), the Citizens’ Rights Directive sought to prevent economically inactive EU
migrants from using the host states’ welfare system as means to fund their subsist-
ence.”’” This approach was confirmed in Alimanovic and later, in Garcia Nietto, which
concerned access to benefits during the first three-month period of unconditional resi-
dence.*® The Court confirmed that only residence that complied with the conditions
set by the Directive qualified for equal treatment, and not any kind of lawful residence.
The economic conditioning of a right to reside as a basis of equal treatment was con-
firmed more clearly in Commission v the UK.*’ The case concerned a UK law which
required the existence of EU residence rights as a condition to access a child benefit.
The UK would essentially screen applicants who claimed this benefit and then expel
them if they did not meet the conditions of the Citizens’ Rights Directive regarding
residence in the UK. While acknowledging that the requirement of legal residence un-
der EU law constituted indirect discrimination, the Court found this justified.** Spe-
cifically, it held that such limitations were in line with EU law and could achieve the
legitimate objective of protecting public finances.*!

In parallel, more recent jurisprudential evolutions suggest that the Court draws a
clear line between free movement of persons and free movement of workers, when
it comes to reviewing limitations for access to social rights.** Historically, the Court

2018) 87 ff.; NN Shuibhne, ‘What I Tell You Three Times Is True: Lawful Residence and Equal
Treatment after Dano’ (2016) 23 Maastricht Journal of European and Comparative Law 908.

34 Dano (n 16) para 70.

35 Ibid. and Directive 2004/38/EC (n 19), Recital 10.

36 Dano (n 16) para 74 and Directive 2004/38/EC (n 19), Recital 10.

37 1bid. para 76.

3 Alimanovic (n 16); Garcia-Nieto and others (n 16).

39 Case C-308/14 Commission v United Kingdom EU:C:2016:436.

40 Commission v United Kingdom (n 39) para 77. For a critique see C O’Brien, ‘The ECJ Sacrifices
EU Citizenship in Vain: Commission v. United Kingdom’ (2017) 54 Common Market Law Review 209.

41 Commission v United Kingdom (n 39) para 80.

42 Jobcenter Krefeld v JD (n 16); Case C-488/21 Chief Appeals Officer and others EU:C:2022:737.
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has allowed for more privileged treatment of workers and former workers as regards
residence rights for them and their family members.** This has been due to the as-
sumption that free movement of workers requires the best possible conditions for the
integration of people on the move, and this is achieved by allowing residence for
their family members, whereas free movement of persons requires clearly construed
limitations to minimize the negative impact of movement on national economies.**
This extensive protection of residence rights for workers lies behind the more exten-
sive application of equal treatment in access to social assistance for former workers.
In Jobcenter Krefeld, the Court held that parents of children who enjoyed a right of
residence under the Workers Regulation should have access to social assistance un-
der the more favourable conditions of Article 7(2) of the same Regulation and should
not be covered by the limitations of the Citizens’ Rights Directive.*> The case con-
cerned JD a Polish worker residing in Germany with his daughters who were attend-
ing school there. Due to disruptions in his work, JD received social protection bene-
fits for a period of nine months (subsidiary unemployment benefits and subsistence
benefits for daughters), which were discontinued. Due to the length of the period
during which JD was unemployed, the German authorities deemed that he could no
longer retain the status of a worker, but he was rather considered a job-seeker. His
right of residence at that stage was derived from the fact that his daughters were
attending school by virtue of the Workers Regulation. So, the national court asked
how the accepted limitations to equal treatment, which were meant to apply to job-
seekers under the Citizens’ Rights Directive, should apply to persons who had the
right of residence under the Workers Regulation, and who could no longer be con-
sidered workers.

As AG Pitruzzela mentioned in his Opinion, this case demanded that the Court
clarify the limits of social solidarity.*® And it did so by reference to the different
objectives of free movement of workers and free movement of persons. In light of
the objective of the Citizens’ Rights Directive, the limitation to equal treatment is
established as a means to minimize the negative economic impact of attribution of

43 See Regulation (EEC) No 1612/68 (n 22), Art 12. See also Case C-413/99 Baumbast and R
EU:C:2002:493 and Case C-480/08 Teixeira EU:C:2010:83 where the Court held that where a child
enjoys a residence right to access education under Regulation 1612/68, this right can create residence
rights for their primary carer. See also Case C-310/08 Ibrahim and Secretary of State for the Home
Department EU:C:2010:80, para 59 where the Court held that EU migrants parents of children who had
a residence right based on Regulation 492/2011 could enjoy a derived right of residence from their
children without the need to satisfy the conditions of Directive 2004/38, that is, without the need to
have sufficient resources and health insurance.

44 See also Jobcenter Krefeld v JD (n 16) para 51.

4 Ibid.

46 Opinion of AG Pitruzzella (n 24) para 1.
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rights to migrants. In the case at hand, the Court held that that there was an ‘appre-
ciable distinction’ to be made between a EU migrant who worked in a Member State
and had children in school there and then became unemployed (residence under Ar-
ticle 10 Workers Regulation), an EU migrant who resided in a Member State for less
than three months (residence under Article 6(1) Citizens’ Rights Directive),*’ and an
EU migrant who resided in a Member State as a first-time job-seeker (residence un-
der Article 14(4) Citizens’ Rights Directive).*® The latter two categories were those
excluded from equal treatment in social assistance under Article 24(2) Citizens’
Rights Directive. The appreciable distinction which the Court mentioned essentially
refers to the fact that an EU migrant has worked and contributed to growth in the
first scenario. Due to this, their subsequent unemployment, together with the fact of
having children in the host Member State, means that their claim to equal treatment
should be accepted, as it would not adversely affect the economy of Member States.*’

The differentiation between the accepted limitations for EU migrant workers and
the accepted limitations in free movement of persons was confirmed in Chief Ap-
peals Officers where the Court examined the question of equal access to social as-
sistance by dependent relatives in the ascending line of EU migrant workers.*® In
this case, the Court confirmed that different justifications can be accepted for limi-
tations to equal access to social rights for EU migrants and their family members
depending on whether they are workers or not.”! Specifically, the Court suggested
that migrant workers contribute to the economy of the host state and relatedly, the
limitation of their (or their family members’) social rights cannot be justified by con-
siderations related to the protection of the national welfare system to which after all
they have personally contributed by paying taxes. > The objective of Recital 10 of
the Citizens’ Rights Directive in relation to an unreasonable burden potentially
placed on the social assistance systems of Member States can justify the limitation

47 Garcia-Nieto and others (n 16).

48 Jobcenter Krefeld v JD (n 16) para 67.

49 Essentially if the children did not have an autonomous right stemming from JDs initial work, JD
would not be able to claim a residence right without self-sufficiency, trumping the limitations of the
Directive 2004/38/CE.

30 Chief Appeals Officer and others (n 42). See also previous case law on children of migrant
workers and access to social assistance ONEM v Deak (n 16); Case C-316/85 CPAS de Courcelles v
Lebon ECLILI:EU:C:1987:302 on children of migrant workers, Case C-131/85 Giil v
Regierungsprdsident Diisseldorf EU:C:1986:200 and Case C-59/85 Netherlands v Reed
EU:C:1986:157.

51 For more detail see A Loxa, ‘Back to free movement basics: Social assistance for family
members of EU migrant workers in Chief Appeals Officer and Others, C-488/21° (EU Law Live, 15
January 2024), at eulawlive.com.

32 Chief Appeals Officer and others (n 42) para 71.


https://eulawlive.com/op-ed-back-to-free-movement-basics-social-assistance-for-family-members-of-eu-migrant-workers-in-chief-appeals-officer-and-others-c-488-21-by-alezini-loxa/
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of rights in the context of free movement of persons, but not in the context of free
movement of workers. This finding is also reflective of the more privileged treatment
secondary law reserves for economically active migrants and their family members
as reflected both in the parallel existence of the Workers Regulation and the Citizens’
Rights Directive and in more specific provisions of the latter.”® The above analysis
shows that both secondary law and case-law acknowledge a clear link between the
economic contribution of an EU migrant and the more extensive social rights they
are entitled to, as well as between the accepted limitation of social rights and the
protection of public finances.

3. The Differentiated Social Rights of Non-EU Migrants

Contrary to the functional logic that dictated the attribution of social rights to EU
migrants, the harmonization of access to social rights for non-EU migrants on equal
terms with nationals of the Member States where they reside has been dictated under
both a socially oriented and an economic logic. Specifically, at the time when the
EU migration policy was being shaped, the EU was promoting an identity that was
socially and culturally pluralistic, based on respect of human rights and human dig-
nity.>* At the same time, equality for non-EU migrant workers was linked to the
observance of labour law, as a precondition for attracting migrants for highly skilled
jobs, a demand the EU population could not meet.>> As the Commission stated in a
Communication in 2004, granting such equality in terms of wages and working con-
ditions was in the interest of society, which could benefit fully from the contribution
of migrants to the economic and social life, while at the same time this would ensure
that economic exploitation would not fuel unfair competition in the Union.’® The
rights non-EU migrants enjoy under secondary law today are provided in different
instruments based on the category of migration.

Specifically, the Single Permit Directive lays down a minimum core of rights for
all migrants, resident in EU territory, regardless of whether such migrants draw their

33 See for example Directive 2004/38/CE (n 19), Art 17 on different criteria for access to permanent
residence for workers and self-employed persons, Directive 2004/38/CE (n 19), Art 24(2), which
excludes workers and self-employed persons from the derogations from equal treatment and Directive
2004/38/CE (n 19), Art 14(4) which introduces greater protection against expulsion for workers, self-
employed persons and job seekers.

3% On a community immigration policy, European Commission, ‘Communication from the Com-
mission to the Council and the European Parliament on a Community immigration policy’, COM(2000)
757 final 19.

35 COM(2000) 757 (n 54) 19.

36 Ibid 13.
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right to reside from national or EU law.”’ In the corresponding attribution of rights,
we see the reproduction of the considerations of the EU institutions and the Court
behind the rights of EU migrants at the initial stages of Community law. The first
such consideration is that non-EU migrants contribute through their work to the EU
project and, therefore, they should enjoy a set of rights.® Secondly, granting rights
equal to those of the nationals of the host Member State to non-EU migrants ensures
that there is no unfair competition between the Member States, but also between non-
EU and EU migrants, thus avoiding social dumping and migrant exploitation.” In
reproducing such considerations, the Single Permit Directive constitutes yet another
attempt to align migration with the economic and social objectives of the EU. Note
that a recast Single Permit Directive has been adopted in April 2024 and was pre-
sented by the Commission in 2022 with emphasis on fundamental rights protection
for migrants in line with the case law.®

Next to the Single Permit Directive, the Family Reunification Directive adopted in
2003 applies to all legally resident non-EU migrants and excludes all migrants whose
status is considered uncertain or temporary granting the former family reunification
rights as means to promote economic and social cohesion.®' The Family Reunification
Directive provides certain social rights to the family members of the migrants under

37 Directive (EU) 2024/1233 (n 2), Art 3 (2) excludes from the scope of the instrument the following:
family members of EU nationals covered under Directive 2004/38/CE; EEA, Swiss Nationals and their
families enjoying rights equivalent to those of EU nationals; posted workers; intra-corporate transferees;
seasonal workers and au pairs; beneficiaries of international protection and temporary protection; long-
term residents; migrants whose removal is suspended; self-employed, seafarers.

38 See Directive (EU) 2024/1233 (n 2), Recital 19.

% See also European Commission, ‘Proposal for a Council Directive on a single application
procedure for a single permit for third-country nationals to reside and work in the territory of a Member
State and on a common set of rights for third-country workers legally residing in a Member State’
COM(2007) 638, 3-7. See also Case C-302/19 INPS (Prestations familiales pour les titulaires d’un
permis unique) EU:C:2020:957 para 34.

0 Directive (EU) 2024/1233 (n 2). See European Commission ‘Proposal for a Directive on a single
application procedure for a single permit for third-country nationals to reside and work in the territory
of a Member State and on a common set of rights for third-country workers legally residing in in the
territory of a Member State and on a common set of rights for third-country workers legally residing in
a Member State’, COM(2022) 655 final.

61 Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification, Art 3:
asylum seekers, temporary protection or subsidiary protection status holders, family members of Union
citizens whose conditions for reunification are regulated in Directive 2004/38 and finally non-EU
migrants who are entitled to more favourable treatment under agreements concluded between the EU
and third countries and the EU and Member States and third countries, or who are entitled to more
favourable conditions under the Charter. See also Amended proposal COM(2002)0225 final. See
Recital 4 of the Directive which mentions the central role of family reunification in the creation of
sociocultural stability and integration for non-EU migrants and explains that such outcome serves to
promote economic and social cohesion as fundamental objectives stated in the Treaty.
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Article 14 with reference on equal terms as those applicable to the sponsor. However
such rights will not be analysed further, as the focus of the article is on the limitations
of social rights for EU and non-EU migrants to the exclusion of the derivative rights
of their family members.®* In parallel, a series of sectoral Directives include more spe-
cific provisions and grant rights of different kind and extent to researchers and stu-
dents, highly skilled workers, intra-corporate transferees and seasonal workers.®
These sectoral instruments provide for specific rights attached to each category of mi-
grants. Finally, the Long-Term Residents Directive regulates the rights of non-EU mi-
grants who have lawfully resided in a Member State for a period of five years. This
Directive was introduced as means to promote the social objectives of the EU by en-
suring fair treatment to legally resident non-EU migrants and to put in place an inte-
gration policy that would grand non-EU migrants rights and obligations comparable
to those of EU migrants.** Recital 4 of the Directive mentions that the integration of
non-EU migrants who have had a long residence in the EU is key in promoting the
economic and social cohesion of the Union.®® The following section will present the
accepted limitations to social rights under these instruments, while section 3.2 will
present how such limitations have been reviewed in the case-law.

92 See K Groenendijk, ‘Family Reunification as a Right under Community Law’ (2006) 8
European Journal of Migration and Law 215.

3 Directive (EU) 2016/801 of the European Parliament and of the Council of 11 May 2016 on the
conditions of entry and residence of third-country nationals for the purposes of research, studies, training,
voluntary service, pupil exchange schemes or educational projects, and au pairing (Researchers and
Students Directive); Directive 2014/66/EU of the European Parliament and of the Council of 15 May 2014
on the conditions of entry and residence of third-country nationals in the framework of an intra-corporate
transfer; Council Directive 2009/50/EC of 25 May 2009 on the conditions of entry and residence of third-
country nationals for the purposes of highly qualified employment (Blue Card Directive 2009); Directive
(EU) 2021/1883 of the European Parliament and of the Council of 20 October 2021 on the conditions of
entry and residence of third-country nationals for the purpose of highly qualified employment, and
repealing Council Directive 2009/50/EC (Blue Card Directive 2021) and Directive 2014/36/EU of the
European Parliament and of the Council of 26 February 2014 on the conditions of entry and stay of third-
country nationals for the purpose of employment as seasonal workers.

% Council Directive 2003/109/EC (n 2). See also European Council, Presidency Conclusions, 15
and 16 October 1999; European Commission, ‘Proposal for a Council Directive concerning the status
of third-country nationals who are long-term residents’ COM(2001) 127 final, Explanatory
memorandum 1.1.

95 See also proposed revision. European Commission, ‘Proposal for a Directive of the European
Parliament and of the Council concerning the status of third-country nationals who are long-term
residents’, COM(2022) 650 final. See also the similar demands of the Parliament in Committee on Civil
Liberties, Justice and Home Affairs, ‘Report on new avenues for legal labour
migration’(2020/2010((INI)) (rapporteur: Sylvie Guillaume) and of public stakeholders in
Commission, Directorate General for Migration and Home Affairs, Synthesis Report, Analysis of the
responses to the public consultation on the future of legal migration, January 2021.
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3.1. Accepted Limitations to Social Rights of Non-EU Migrants

Equal access to social rights is guaranteed in all the relevant Directives. However,
instead of general equal treatment clauses, the framework in place now provides de-
tailed enumeration of the areas where equal treatment must be granted, as well as the
accepted limitations to these areas.*®

The table below shows the areas where the Directives provide for social rights,
as well as the accepted limitations to such rights.®’

Single 2024 Researchers | 2021 Blue | Seasonal Long-
Permit Single and Card Workers Term
Directive Permit Students Directive | Directive | Residents
Directive Directive Directive
Access to X X X X X Limitations
employment possible
Working v 4 v v v v

Conditions

Education Limitations | Limitations | Limitations | Limitations | Limitations | Limitations

and possible possible possible possible possible possible
Vocational
Training
Recognition v v v v v v
of
professional
qualifications
Tax Benefits | Limitations | Limitations | Limitations X Limitations | Limitations
possible possible possible possible possible
Social Limitations | Limitations | Limitations v Limitations | Limitations
Security possible possible possible possible possible

TABLE. Rights under the Migration Directives.

First of all, the Long-term residents Directive is the only instrument providing
for equal access to employment and self- employed activities. However, Member

% The initial proposals by the Commission provided entitlements to equal treatment and during
negotiation various limitations were inserted. Cf A Beduschi, ‘An Empty Shell? The Protection of
Social Rights of Third-Country Workers in the EU after the Single Permit Directive’ (2015) 17
European Journal of Migration and Law 210. On the force of general equal treatment clauses in EU
law see E Muir, EU Equality Law: The First Fundamental Rights Policy of the EU (Oxford University
Press 2018).

7 Revised and extended version of table 4, Rights, A Loxa, Sustainability and EU Migration Law,
What Place for Migrants’ Rights (Phd Thesis, Media Tryck 2023) 294.
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States are allowed to limit equal access to employment for activities reserved for EU
or EEA nationals, as well as regards positions which involve the exercise of public
authority, thereby mirroring the relevant limitations of Article 45(4) TFEU. Next to
this, unlimited equal treatment is guaranteed regarding working conditions; how-
ever, there is a lack of coherence in the way this is framed in the relevant Directives.®
Despite the different framing, it is safe to assume that the right applies to all legally
resident migrants without differentiation, as it constitutes an expression of Article 13
of the Charter.® Equal treatment as regards recognition of professional qualifications
is also provided in all the Directives. The Legal Fitness Check suggested extending
this right to applicants for permits who have not yet been authorized to enter/reside
in the EU, as in some cases the recognition of professional qualifications is necessary
for access to certain employment, as is the case for highly skilled workers and re-
searchers.’”” In addition, all the Directives provide equal treatment as regards access
to advice services afforded by employment offices apart from the Long-term resi-
dents one which makes no mention to the relevant right.”' This exclusion is peculiar,
however the general right to access employment services under the other directives
should not come as a surprise in light of the continuous emphasis in different Com-
mission documents on training the existing workforce to correspond to new needs
and on ensuring that labour needs are covered by non-EU migrants already resident
and active in the internal market.”* Finally, all the Directives also provide for free-
dom of association and affiliation. The Seasonal Workers Directive makes explicit
reference to the right to strike and take industrial action, including the right to nego-
tiate and conclude collective agreements. In any case, the relevant right is a specific
expression of Article 12 of the Charter, and as a result, it should not be differentiated
between different categories of non-EU migrants, as the right is guaranteed to eve-
ryone regardless of their nationality.”

% Some Directives (Researchers and Students Directive (n 63), Blue Card Directive (n 63), Single
Permit Directive (n 2)) include health and safety in the workplace, whereas both versions of the Blue
Card Directive also include the minimum working age, working hours, leave and holidays in the
relevant provisions.

9 See European Commission Staff Working Document, ‘Fitness Check on EU Legislation on legal
migration’, SWD(2019)1055 PART 2/2, Annex 5, Section 2.5.

70 Ibid. Section 1.5.

71 This was not the case in Researchers Directive and Blue Card Directive 2009, but now they are
all recast.

72 Recently in European Commission, ‘Communication from the Commission to the European
Parliament, the Council, the European Economic and Social Committee and the Committee of the
Regions, European Skills Agenda for sustainable competitiveness, social fairness and resilience’,
COM(2020) 274 final.

73 Fitness Check on EU Legislation on legal migration (n 69), Annex 5, Section 2.5.
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As to the rest of the areas mentioned in the table where equal treatment is re-
quired, they appear with different limitations and variations. Some can be explained
due to other rights, enjoyed by non-EU migrants (whether they enjoy mobility rights
or not, and what is the status under which they entered), while others are firmly based
on economic considerations of averting risks from migration. Specifically, in the area
of education, limitations appear in all the instruments, allowing Member States to
exclude study grants from equal access to migrants.”* What is more, Member States
are given the possibility to set conditions of access to university and higher educa-
tion.” In the Single Permit Directive, the text mentions appropriate language profi-
ciency, payment of fees or specific educational prerequisites as possible conditions,
and Member States can also limit access to education, if it is not linked to the specific
employment activity of the non-EU migrant.”® A similar possibility on limiting equal
treatment regarding access to education or training directly linked to the employment
activity also exists in the Seasonal Workers Directive.”’ Finally, the Single Permit
Directive provides for the possibility to limit the application of equal access to edu-
cation to non-EU migrants who are employed, or are registered as unemployed, and
to exclude students.”® In the area of education, the Fitness Check conducted in 2019
by the Commission that

While some [restrictions] appear ‘logical’, such as the restriction in the SPD [Single Per-
mit Directive] that the right can be limited to those who are in employment or are regis-
tered as unemployed, the reason why others have been introduced in one or more Direc-
tives (but not in others) cannot be easily explained, such as the restrictions related to
language proficiency and the fulfilment of specific educational prerequisites.”

Arguably, even such limitation is not really justified if we take into account the
social aims pursued by the Directives. Apart from aligning migration with the eco-
nomic objectives of the EU, the relevant instruments seek to secure fair treatment for
migrants and to achieve some kind of social progress in the form of rights attributed
to migrants. The emphasis put on education as part of the integration policies pursued

74 In European Commission, ‘Proposal for a Council Directive on the conditions of entry and res-
idence of third-country nationals for the purposes of highly qualified employment” COM(2007) 637
final, Explanatory memorandum, Art 15, the Commission stated that the reason for limitation of access
to study grants was that migrants workers would not normally be entitled to them on the basis of their
contribution as workers.

75 Council Directive 2009/50/EC (n 63), Art 14(2); Directive (EU) 2021/1883 (n 63), Art 16(2);
Directive (EU) 2024/1233 (n 2), Art 12(2). See also Council Directive 2003/109/EC (n 2), Art 11(3).

76 Directive (EU) 2024/1233 (n 2), Art 12(2)(a)(iv).

77 Directive 2014/36/EU (n 63), Art 23(2)(ii).

78 Directive (EU) 2024/1233 (n 2), Art 12(2)(a)(i) and (ii).

7° Fitness Check on EU Legislation on legal migration (n 69), Annex 5.
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at EU level to ensure social cohesion necessitates full equal treatment as regards
access to education.™

Another area of tension is access to social security, social assistance, and social
protection, which are differentiated between the categories of non-EU migrants. The
Legal Fitness Check suggested that the limitation of access to social security in em-
ployment related Directives is justified, as this is linked to the condition that migrants
have sufficient resources to not become a burden.®' Equal treatment applies to social
security as a recognition that workers contribute by their work and tax payments to
public finances, and to serve as a safeguard against unfair competition that may result
from exploitation.®? Social assistance, in contrast, was deliberately excluded from
the relevant Directives because incoming migrants should have sufficient resources
not to require financial support.® Social assistance and social protection is secured
only for long-term residents, but even in their case, it can be limited to core benefits.
This was not what the Commission had aimed for in the original proposals while it
also suggested the removal of such limitation in the proposal for a recast Long-term
residents Directive.™ As regards the Directives that also provide rights to free move-
ment in the EU, limitations can be introduced, and equal treatment can be limited to
the Member State where the migrants have their registered place of residence.®

It should be noted that all these Directives operate against the background of
Article 20 of the Charter, which provides for equality before the law within the scope
of EU law. Unequal treatment is thereby allowed to the extent it can be justified.
Relatedly, the Legal Fitness Check suggested that EU migration law, in the way it is
formed through the relevant Directives, could be described as a ‘fine-tuning of legit-
imate differentiated treatment’.®® Looking at the way equal treatment is dissected
and diluted in the relevant provisions, it is clear that limitations are inserted in order

80See European Commissione, ‘Communication from the Commission to the European Parliament,
the Council, the European Economic and Social Committee and the Committee of the Regions, Action
plan on Integration and Inclusion 2021-2027°, COM(2020)758 final and in the European Commission,
‘Communication: European Skills Agenda for sustainable competitiveness, social fairness and resili-
ence’ COM(2020)274 final.

81 Fitness Check on EU Legislation on legal migration (n 69), Annex 5

82 European Commission, ‘Proposal for a Directive of the European Parliament and of the Council
on the conditions of entry and residence of third-country nationals for the purposes of seasonal employ-
ment’, COM(2010)379, Explanatory memorandum Article 15.

8 See Proposal COM(2007) 637 final (n 74), Explanatory memorandum, Art 15. European
Commission, ‘Proposal for a Council Directive on a specific procedure for admitting third-country
nationals for purposes of scientific research’, COM(2004) 178 final, Art 12.

8 Proposal COM(2022) 650 (n 65), Art 12.

85 Such limitations appear in the Blue Card Directive 2009 and the Long-term residents Directive
but not in the Blue Card Directive 2021 and the Researchers and Students Directive.

8 Fitness Check on EU Legislation on legal migration (n 69), Annex 5, 66.
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to avoid repercussions of granting rights to public finances. In cases where equal
treatment comes with no cost for national economies, there is no reason to discrimi-
nate. However, in light of the parallel pursuit of economic and social objectives in
these instruments, the question that remains open is to what extent social cohesion
can be guaranteed when equal treatment is intentionally limited to deprive migrants
from EU law protection.®” The next section will look at how the relevant limitations
have been judicially reviewed in the case law of the Court.

3.2. The Judicial Review of the Limitations

Contrary to the legislative intention to differentiate social rights between different
categories of migrants and to dilute equal treatment by allowing for limitations in
order to avoid presumed economic repercussions, the Court has followed a consistent
approach and has guaranteed the rights of migrants by reviewing different national
limitations in light of the Charter. Economic considerations are not absent from the
case law of the Court, and the Court acknowledges how these have shaped the rights
of migrants. Nevertheless, it consistently emphasizes the protection afforded by the
Charter to consolidate the rights of non-EU migrants. Against the incoherent eco-
nomic obsession with conditioning the rights of migrant workers in secondary law
so that they do not pose risks for the economy discussed earlier, the Court has put
forward a positive vision related to the rights all migrants should enjoy under EU
law. This concerns not only migrants covered under secondary law but also those
whose residence status in Member States is irregular.

Specifically, in Tiimer the Court had to interpret the scope of application of Di-
rective 80/987/EEC on the protection of employees in the event of insolvency of
their employer.®® Tiimer, a Turkish national living in the Netherlands, had worked
for a company that was declared insolvent. His application for insolvency benefit
was rejected on the ground that he was not legally resident in the Netherlands. In that
case, the Netherlands argued that since the Directive was based on Article 137 EC,
which provided the Union with competence to adopt Directives with a view to
achieving social objectives related to the improvement of working conditions, it
could not apply to non-EU nationals, even legally resident ones.* If legally resident

87 Cf M Ruhs, The price of rights: regulating international labor migration (Princeton University
Press 2013).

88 Case C-311/13 Tiimer EU:C:2014:2337. Council Directive 80/987/EEC of 20 October 1980 on
the approximation of the laws of the Member States relating to the protection of employees in the event
of the insolvency of their employer.

8 Opinion Of AG Bot in Case C-311/13 Tiimer EU:C:2014:1997 para 34.
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migrants were to be protected, the state argued that the concept of employee could
be construed under national law to exclude migrants whose residence is irregular.

AG Bot suggested that excluding non-EU migrants workers from protective
measures adopted for employees would not be compatible with the purpose of EU
social policy, as it would encourage the recruitment of foreign labour in order to reduce
wage costs.”’ Additionally, with reference to Germany and others v Commission, he
emphasized that the Court had already acknowledged the relation of the Union’s social
policy to the policy that applied to workers from third countries.”' The AG proceeded
to suggest that the crucial factor triggering obligations under the relevant Directive was
the employment relationship of a person to an insolvent employer.’” Importing a con-
dition of nationality in the scope of the Directive would go against its objective to
guarantee all employees in the EU a minimum level of protection.”> He then went on
to examine whether there was discretion on the part of Member States to exclude ir-
regularly resident migrants. In this examination, he suggested that since the employee
status was the crucial status, making it conditional to legal residence would go against
non-discrimination.”* The AG suggested that irregularly resident migrants who had
worked and paid contributions were in a comparable situation to other employees, and
there was nothing to justify a differentiated treatment.”

The Court confirmed the AG’s approach and noted that the EU social policy was
concerned with promoting the living and working conditions of both nationals of the
EU Member States and non-EU nationals.’® It held that Member States could not de-
fine the term ‘employee’ in such a way as to undermine the social objective of the
Directive.’” As a result, the Directive was found to preclude national laws, such as the
Dutch one, which strip migrants with irregular residence of protection. As long as
somebody is in employment, the social rights they derive therefrom should not be un-
dermined because their residence is not regularised. This case is significant in showing
the application of EU social policy for all migrants engaged in the EU development
project. What is more, it is crucial for understanding how the economic contribution
made by migrants’ work is at the heart of the protection afforded by EU law in ways
similar to the protection afforded to EU migrants.

%0 Ibid. para 52.

o1 Ibid. para 52.

%2 Ibid. para 54.

%3 Ibid. para 54.

% AG Bot in Tiimer (n 89) para 60
% Ibid. para 89.

% Tiimer (n 88) para 32.

97 Ibid. paras 42, 45.
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Next to this case, the Court has also handed down rulings reconstructing equal
treatment and limiting the effects of secondary law for the rights of migrants. The line
of reasoning that underlies the relevant case law was set in Kamberaj, which concerned
discriminatory conditions for access to a housing benefit by a long-term resident. In
that case, the Court held that while the provisions of the Long-term residents Directive
provided for equal treatment in access to social security, social assistance and social
protection as defined in national law, these concepts could not be defined unilaterally
by Member States without the risk of undermining the effectiveness of the Directive.”®
The interpretation of what constitutes social security, social assistance and social pro-
tection under national law needs to comply with the Charter. Article 34 of the Charter
guarantees equal treatment regarding access to specific social benefits in order to guar-
antee decent living to all those who lack sufficient resources.

In light of this, the Court held that national courts should interpret the relevant
concept of social assistance in the Long-term residents Directive in light of the Charter
in order to assess whether benefits of different kinds fell under the categories of bene-
fits where equal treatment should be provided.” The Court further stated that the lim-
itation allowed under Article 11(4) of the Directive should be interpreted strictly in
light of the social purpose of integration.'® It also clarified that the provision of the
Directive which allowed the limitation of equal treatment only to core benefits could
not be invoked on a case-by-case basis. Rather, such a limitation needs to be expressed
clearly at the time of implementation of the Directive in national law.'®" It further sug-
gested that the meaning and scope of core benefits for the purposes of equal treatment
should be construed with reference to the purpose of integration as the objective for
long-term residents.'* It thus held that core benefits are benefits that enable individu-
als to meet their basic needs such as food, accommodation and health, and should be
aligned with the minimum benefits covered by the Charter.'®

A similar reasoning was followed by the Court in relation to rights under the Single
Permit Directive in Martinez Silva."™ In that case a migrant worker was excluded from
a grant that was provided to households with at least three minor children and income
below a minimum amount. The Single Permit Directive provides for equal treatment

%8 Case C-571/10 Kamberaj EU:C:2012:233 para 78.

% Ibid. para 81.

100 Kamberaj (n 98) para 86.

101 Thid. para 87.

102 [bid. para 90.

103 Tbid.paras 91-92.

104 Case C-449/16, Martinez Silva, ECLI:EU:C:2017:485.
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not in line with national law, but with reference to social security as defined in Regu-
lation 883/2004 and, more specifically, the family benefits covered under Article
3(1)(j) thereof.'” The Court found that the benefit at issue fell under Article 3(1)(j) of
Regulation No 883/2004, with reference to previous case law where it had held that
family benefits covered all kinds of benefits which are automatically granted to fami-
lies on the basis of objective criteria without discretionary assessment of personal
needs, and which are intended to meet family expenses, as a public contribution to the
family’s budget to alleviate the burdens involved in the maintenance of children.'*
Once more, the Court pointed to the possibility to derogate from equal treatment pro-
vided in the Directive, but it held that such a possibility existed only if the Member
State explicitly chose so at the transposition of the Directive.'"’

The line of case law developed in Kamberaj for long-term residents, and applied
in Martinez Silva under the Single Permit Directive, has been since confirmed re-
garding different types of benefits claimed by non-EU migrants.'®® The Court has
followed a clear line of reasoning in promoting the equal treatment for this group.
When it comes core benefits, to determine if they need to be granted under equal
treatment conditions, Member States need to comply with the Charter and particu-
larly Article 34 thereof. If a benefit serves the purpose set out in Article 34 of the
Charter, then non-EU migrants can in no case be excluded therefrom. The central
evaluation then seems to concern the purpose of the benefit: does it aim at making
life liveable and ensuring a decent existence for all? If so, it needs to be granted to
all migrants at the same way in which it is granted to nationals. As regards long-term
residents this is guided by the objective of integration, whereas as regards all mi-
grants covered under the Single Permit Directive this is due to the objective of en-
suring fair treatment. Then as regards permissible limitations to equal treatment pro-
vided under the Directives, Member States must explicitly exclude migrants there-
from by applying them when they transpose the relevant Directives. It is only in such
cases that the Court could consider that the relevant discriminatory attribution falls

105 Regulation (EC) No 883/2004 on the coordination of social security systems in the EU.

196 Martinez Silva (n 104) paras 22-23.

197 Tbid. para 29.

108 See Case C-302/19 INPS EU:C:2020:957 on Italian legislation which excluded the family
members of a Single Permit holder who do not reside in Italian territory for the purposes of calculating
the entitlement. Similar for longterm residents in Case C-303/19 INPS EU:C:2020:958; Case C-350/20
INPS EU:C:2021:659 on childbirth and maternity allowance. Case C-462/20 ASGI and others
EU:C:2021:894 on equal access to goods/services under a family card granting discounts; Case C-94/20
Land Oberdsterreich (Aide au logement) EU:C:2021:477 making housing assistance for long-term
residents dependent on the proof of basic command of language of the Member states; most recently
Joined Cases C-112/22 and C-223/22 CU and ND EU:C:2024:636 on a condition of 10 year residence
in order to access a basic income benefit for long-term residents.
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within national law and the relevant measures cannot be reviewed for compliance
with the Charter.

In this case law, we see that the Court puts forward the social objectives served
by secondary law (integration of long-term residents and fair treatment for all legally
resident migrants) not as a byproduct of the economic contribution of the migrants,
but rather under a positive vision of social justice in line with the social objectives
of primary law. In doing so, the Court connects the protection of migrants under EU
law with the evolution of the legal order and the incorporation of human rights guar-
antees under the Charter. By correlating the limitations allowed under secondary law
to the provisions of the Charter, it dictates minimum safeguards of fundamental
rights protection, thereby limiting the space for derogation by Member States and
the EU legislator.'”

4. Combining the approaches?

Having reviewed the framework of accepted limitations to social rights of EU and
non-EU migrants the following can be said. On the one hand limitations to social
rights for both EU and non- EU migrants are closely connected to an economic logic.
The emphasis on unreasonable burdens to national welfare systems and potential
negative economic effects of migration dictate the accepted limitations to social
rights. After all social rights are attributed due to the contribution one has made to
the EU development project. While this understanding is common between the two
frameworks, the reason why social rights are attributed to non-EU migrants as well
as the judicial review of the limits applicable to such rights is not exclusively eco-
nomic. Specifically non-EU migrants are attributed social rights also with a view to
social cohesion and integration (an integration that is presumably more easily
achieved by EU migrants). This means that when such limitations are reviewed the
potential burdens to national welfare systems are weighed against the Charter,
thereby ensuring equal access to a minimum set of social rights that can guarantee a
dignified life for all those who fall within the scope of EU law. This approach of the
Court stands in stark contrast to the interpretations followed on EU migrants’ rights,
where it has accepted a consolidation of balancing of economic and social objectives
by the EU legislature as expressed in the Citizens’ Rights Directive. The differenti-
ation could be connected to the maturity of the legal framework on EU migrants,

109 Cf COM(2022) 655 final (n 60), Explanatory memorandum, Art 12, on the revision of the Single
Permit Directive with reference to /NPS (n 108).
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which has been constantly transforming since the 1960s. Secondary law on migra-
tion, on the other hand, is very recent and has developed in an ‘environment in which
national jealousies and priorities are never far from the surface’.!'” In any case, re-
garding disputes on limitations of social rights of non-EU migrants, the Court con-
sistently reviews national law in light of a more positive vision of what individual
rights should look like in a legal system whose constitutional architecture is com-
pleted by the adoption of the Charter.

What are we to make of these opposing, yet overlapping logics? Most im-
portantly what are we to make of the overlap behind the reasons why rights are at-
tributed, at the time when limitations to such rights are justified in view of economic
considerations for EU migrants but reviewed in light of human rights considerations
for non-EU migrants? Such a differentiation would be acceptable if, unlike what the
CJEU case law suggests, we were to accept that EU migrants do not ‘enjoy a differ-
ent status and rights of a different kind’, arguably higher compared to non-EU mi-
grants.''" However the Court has consistently emphasised this difference and it has
avoided applying its free movement reasoning even in cases concerning long-term
residents whose status was supposed to grant them with ‘a set of uniform rights
which are as near as possible to those enjoyed by citizens of the European Union’.''?

Taking as a starting point EU law as a complete system of legal remedies com-
plemented with a Charter of Fundamental Rights as a basis for judicial review, the
next section suggests that the Charter should gain more ground as a basis of review
of limitations to social rights under the Citizens’ Rights Directive.''® Following, sec-
tion 4.2 discusses the limitations of the EU legal system due to the attribution of
rights in the form of equal opportunities, but also the financial solidarity justification
as a reason for attribution of more extensive social rights to EU migrants. That sec-
tion suggests that despite these limitations, there is a basis for revisiting some of the
current accepted limitations to social rights under secondary law for non-EU mi-
grants. The suggestions put forward do not aim to overhaul the current functional
approach to social rights in EU law. Rather the argument develops by suggesting that

110N Walker, ‘In Search of the Area of Freedom, Security and Justice: A Constitutional Odyssey’
in N Walker (ed), Europe’s Area of Freedom, Security, and Justice (Oxford University Press 2004) 3.

1 See Case C-930/19 X v Belgian state EU:C:2021:657 para 89.

112 Council Directive 2003/109/EC (n 2), Recital 2. See most recently CU and ND (n 108); V
Passalaqua, ‘Another Blow to Discriminatory Conditions of Access to Social Benefits: Joined Cases
ND and CU, (C-112 and 223/22)’ (EU Law Live, September 2024) at eulawlive.com; J Bornemann and
M Haag, ‘Testing the Inspirational Link between EU Citizenship and Migration Law: C-112/22 and C-
223/22 CU and ND on Indirect Discrimination of Long-Term Residents’ (European Law Blog,
September 2024) www.europeanlawblog.eu.

113 See Art 19 TEU, Case C-294/83, Les Verts, EU:C:1986:166 para 23; Case C-72/15, Rosneff,
EU:C:2017:236, para 66.
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even with a functional approach to social rights, the current framework can and
should deliver more for both EU and non-EU migrants.

4.1. The potential for Charter rights to guide both frameworks

As demonstrated earlier in section 3.2 the Charter has been extensively used when it
comes to judicial review of limitations to the social rights of non-EU migrants. The
extensive use of the Charter is aligned with the theoretical approach of Thym on EU
migration law as a legal area whose constitutional point of reference is a cosmopol-
itan outlook.'"* According to Thym, the cosmopolitan outlook describes a migration
governance that can ‘combine migratory opportunities for the economically moti-
vated with the pursuit of legitimate concerns of democratic self-government’ of the
Member States.''> These concerns, he argues, can be economic, social and cultural
such as protecting less qualified domestic workers or supporting linguistic integra-
tion.''® The cosmopolitan outlook suggested by Thym essentially describes the cur-
tailment of absolute state discretion on migration due to considerations related to
migrants as human beings, whose rights should be protected.''” On a first level of
analysis, Thym’s approach can explain the differentiation in judicial review to social
rights limitations as distilled from sections 2.2. and 3.2 respectively if we look at the
EU legal system in relation to domestic law and the different restraints it creates for
national legal orders.

However, if we look at EU law from an internal perspective related to the struc-
ture of the EU legal order and its constitutional characteristics, it is counterintuitive
that the Charter does not play an equally important role for those holding the status
of EU citizenship.'"® A typical constitutional framework would demand full and
equal protection of fundamental rights for citizens, with limited/curtailed protection
for aliens. However, in EU law the protection of fundamental rights is determined
by whether a legal dispute falls within the scope of EU law. As a result, the way in

114 The theoretical framework develops across a series of contributions, Thym ‘“Citizens” and
“Foreigners” (n 4); D Thym, ‘EU Migration Policy and Its Constitutional Rationale’ (n 4); D Thym,
‘Ambiguities of Personhood, Citizenship, Migration and Fundamental Rights in EU Law’ in L Azoulai,
S Barbou des Places and E Pataut (eds), Constructing the Person in EU Law: Rights, Roles, Identities
(Hart Publishing 2016) 111; His position also frames the introductory discussion in D Thym, European
Migration Law (Oxford University Press 2023) 23-29.

115 Thym, ‘EU Migration Policy and Its Constitutional Rationale’ (n 4) 732.

116 Tbid.

17 Thym, “Citizens” and “Foreigners” in EU Law’ (n 4) 306-307.

118 On the importance of the Charter for the constitutional architecture of the EU, see X Groussot and
GT Petursson, ‘The EU Charter of Fundamental Rights Five Years on: The Emergence of a New
Constitutional Framework?’ in U Bernitz, S de Vries and S Weatherill (eds), The EU Charter of
Fundamental Rights as a Binding Instrument : Five Years Old and Growing (Hart Publishing 2015) 135.
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which fundamental rights application has developed in the case law challenges ‘com-
mon wisdom about the way in which a political entity engages with the fundamental
rights of citizens and foreigners’.'" This particularity creates paradoxes for the in-
teraction of EU citizenship and migration law with the EU constitutional framework,
which have been examined in different contributions by Iglesias Sanchez.'*” In her
work, she has shown that the specificity of the EU fundamental rights protection
regime, combined with the EU competence on citizenship and migration does not
correspond to expectations based on how the categories of ‘citizen’ and ‘foreigner’
would normally shape fundamental rights protection.'?! While Iglesias Sanchez does
not contest the different normative background identified by Thym, she shows that,
in some respects, EU migration policy goes further than free movement law as re-
gards the application of EU fundamental rights.'** Without contesting the differenti-
ation between free movement and migration regulation under primary and secondary
law, I suggest that social rights limitations should be more rigorously reviewed in
light of Article 34 of the Charter for all categories of migrants, especially the EU
ones. Given the extensive use of the Charter to review the limitations imposed to
social rights under secondary law for non-EU migrants, the constitutional architec-
ture of EU law demands an equally extensive use of the Charter also for EU migrants.

4.2. Financial solidarity dictating the outer limits to social rights for all migrants

At the same time however, the extension of judicial review in light of the Charter is
the maximum that can be demanded for EU migrants. This is because the very basis
of their rights is based on considerations of financial solidarity between the Member
States.'* By engaging in a common project of growth, Member States have accepted
that they may have to incur the costs for an EU migrant because of the economic
benefits they collectively derive from the EU project. After all, a host state’s citizens
can migrate to another Member State, too, and will enjoy benefits there. This case

119§ Iglesias Sanchez, ‘The Constitutional Status of Foreigners and European Union Citizens:
Loopholes and Interactions in the Scope of Application of Fundamental Rights’ in D Thym (ed) (n 5) 265.

120 § Tglesias Sanchez, ‘Nationality: The Missing Link between Citizenship of the European Union
and European Migration Policy’ in E Guild, C Gortazar Rotaeche and D Kostakopoulou (eds), The
Reconceptualization of European Union Citizenship (Brill Nijhoff 2014) 65; S Iglesias Sanchez,
‘Constitutional Identity and Integration: EU Citizenship and the Emergence of a Supranational
Alienage Law’ (2017) 18 German Law Journal 1797.

121 Tglesias Sanchez (n 119)

122 Tbid.

123 1t was exemplified in the extensive attribution of rights in C-184/99, Grzelczyk,
ECLI:EU:C:2001:458 but I would say that such a conception behind the attribution of rights existed
already in C-15/69, Wiirttembergische Milchverwertung Stidmilch AG v Ugliola, ECLI:EU:C:1969:46.
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for financial solidarity, no matter how strong, has not gone very far since the en-
largement of the EU in the new millennium. If anything, the diverse nature of Mem-
ber States’ economies set the basis for limiting social rights of EU migrants to ensure
that the strong welfare states of the West and North would not have to carry the
burden for the migrants from the South and East. Regardless of whether this claim
had any factual basis, this narrative redefined the degree to which EU states are ready
to recognize a full extension of social rights even to the nationals of Member States
that are already part of the collective project of growth.'**

Linking rights to broader questions of justice, Somek has suggested that in a
transnational market setting, the distribution of resources becomes irrelevant, and
the relative treatment of individuals and equal opportunities are afforded central
place.'” According to Somek, in the EU, the only distributive mechanism of rele-
vance is the market, and it has a justice-disabling effect.'?® Looking at the market to
correct inequalities, the concern is not on redistribution, but rather on equal access
to opportunities.'?’ In the EU context, questions of justice become questions of
rights, with an emphasis specifically on non-discrimination.'?® In such a set-up, hu-
man rights do not need to be followed by strong legislative measures and can be
promoted judicially by courts. The debate shifts from questions of justice to ques-
tions of inclusion in the form of ‘the elimination of arbitrary factors that prevent
voluntary access by those who meet non-arbitrary conditions’.'?’

The emphasis on inclusion in the form of rights attribution, as suggested by
Somek, is apparent in the development of EU migration law. This development has
been based on the attribution of mobility and equal treatment rights to people as a
means to achieve social progress. Given this, the inclusion of non-EU migrants who
do not negatively impact growth (by being self-sufficient and not having recourse to

124 D Thym (ed) (n 5); S Devetzi, ‘EU Citizens, Residence Rights and Solidarity in the Post-
Dano/Alimanovic Era in Germany’ (2019) 21 European Journal of Migration and Law 338; E Guild,
‘Does European Citizenship Blur the Borders of Solidarity?’ in E Guild, C Gortazar Rotaeche and D
Kostakopoulou (eds), The Reconceptualization of European Union Citizenship (Brill Nijhoff 2014)
189; P Minderhoud, ‘Back to the Roots? No Access to Social Assistance for Union Citizens Who Are
Economically Inactive’ in D Thym (ed) (n 5); S Mantu and P Minderhoud (n 17) 313.

125 A Somek, ‘From Workers to Migrants, from Distributive Justice to Inclusion: Exploring the
Changing Social Democratic Imagination’ (2012) 18 European Law Journal 711, 724.

126 Ibid. 711, 716.

127 Ibid.

128 See also A T Williams, ‘The Problem(s) of Justice in the European Union’ in D Kochenov, A
T Williams and G de Bhirca (eds), Europe’s Justice Deficit? (Hart Publishing 2015) 33 who suggests
that reliance on human rights cannot resolve substantive justice issues; Somek (n 125) 720; Also A
Somek, ‘The Preoccupation with Rights and the Embrace of Inclusion: A Critique’ in D Kochenov, A
T Williams and G de Burca (eds), Europe’s Justice Deficit? (Hart Publishing 2015) 297.

129 Somek (n 125) 718.
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the social assistance system of Member States) could be demanded under EU law.
This would mean revisiting the remaining limitations of social rights prescribed in
the Long-term residents Directive. This is partly what the Commission aimed for in
the proposal for recasting the Long-term residents Directive which suggested the
removal of the possibility to limit equal access to social assistance to core benefits.'*
As the negotiations for the recast have ceased, it seems unlikely that the currently
permissible limitations to equal treatment will be removed in the near future.

At the same time, taking the economic function of social rights at face value
would demand the attribution of the same social rights to all non-EU migrants as
long as they are engaging in work. In this regard, the current patchwork framework
and the differentiation it introduces to accepted limitations is not based on the con-
tribution someone makes by their work, but rather on how urgently a migrant’s con-
tribution is needed for the EU economy.'*! The model on which EU law furnishes
rights to migrants is based on inclusion in the form of absence of discrimination on
grounds that cannot be justified. The attribution of more rights to migrants who are
more needed is both arbitrary and out of line with a long-term planning around mi-
gration law. We might know what type of migrants the EU economy needs today,
but we cannot predict what type of migrants will be most needed in the future.

At the same time, in view of the economic basis underlying the attribution of
social rights, an extension of social rights for non-EU migrants in a way comparable
to those of EU migrants (thus including economically inactive non-EU migrants who
are not yet long-term residents) is harder to justify. That is because the states of
origin of such migrants are not directly involved in the EU project of growth. In past
bilateral agreements between the EU and third countries, economic or trade cooper-
ation dictated the attribution of social rights to migrants from the associated states.'*
However, after the setting in place of an autonomous EU migration policy that at-
tributes rights to non-EU migrants based on their residence, such clauses have dis-
appeared. One might also say that they are no longer needed. How would such an
extension of social rights be justified? In this case, it could only take place by a
commitment to advancing the social objectives of the EU project in line with the
approach followed by the Court in the case law, and with a stronger emphasis on
human rights as a tool not only for progress, but also for integration of the migrant
in the national community under a long-term view of the place migrants will occupy
in future EU societies.

130 Proposal COM(2022) 650 (n 65), Art 12.

131 See most crucially the absence of limitations to social security rights under the Blue Card
Directive.

132 EEA, Switzerland but in the past EEC-Turkey, Morocco, Algeria, Tunisia evolved in Euro Med
and Europe Agreements.
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