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ABSTRACT: The article provides a critical assessment of the 2024 reform of the Statute of the Court
of Justice of the European Union, combining the analysis of the amended provisions of Protocol No
3 and the Rules of Procedure of both the Court of Justice and General Court. To that aim, the contri-
bution takes a procedural standpoint on the topic, with a view to paving the way to the various per-
spectives featured in the Special Section. Focusing on the transfer of jurisdiction on preliminary
references, the article discusses the rationales behind the selection of ‘areas of law’ subject to devo-
lution, thereby disclosing that the reform leaves a ‘variable geometry’ scope to the Court of Justice
for being involved in cases in any domain of EU law. That part of the analysis is complemented by
assessing the new filing and distributing mechanism for preliminary references (guichet unigue), the
revision mechanism for preliminary rulings issued by the General Court, and the latter’s new proce-
dural framework for treating preliminary references. While the procedure has been designed in a
way to mirror that already applied by the Court of Justice, the article argues that the General Court’s
distinctive features may significantly impact the way in which it deals with preliminary references.
The analysis then discusses the design and consequences of the new provisions on participation in
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preliminary references and publication of parties’ written submissions, as well as the rationales and
impact of extending the scope of application of the prior admission on appeal mechanism.

KEYWORDS: Court of Justice — Statute of the Court of Justice — Rules of Procedure — transfer of
preliminary references — transparency — prior admission on appeal.

1. Introduction: scope and purposes of the analysis

The year 2024 will be remembered as a crucial turning point for the EU judicial archi-
tecture. In March, the Parliament and Council adopted Regulation (EU, Euratom)
2024/2019 amending the Statute of the Court of Justice of the European Union, notably
— although not exclusively — to partially transfer jurisdiction on preliminary references
to the General Court.' To implement the reform, the Court of Justice and the General
Court amended their respective Rules of Procedure in July, whose modifications be-
came effective from 1 September 2024.% After updating the Rules of Procedure’s im-
plementing documents — with particular emphasis on the Recommendations to national
courts and tribunals in relation to the initiation of preliminary ruling proceedings® and
the Practice rules for the implementation of the Rules of Procedure of the General
Court* — the reform finally became operational on 1 October 2024.

These measures constitute the final step of a procedure initiated in 2022 on the
proposal of the Court itself® and envisaging a true Copernican revolution. Commonly
considered as the Court’s ‘jewel in the crown’, the preliminary reference procedure
had previously remained in the exclusive jurisdiction of the Court of Justice, the
latter amounting to the only interlocutor in judicial dialogue for national courts. Still,
the Treaties did not provide that the jewel shall necessarily remain in the Court’s
crown exclusively. Indeed, the first mention of the possibility of transferring parts of
jurisdiction in the preliminary ruling procedure to the General Court came more than
twenty years ago, in the context of the 2001 Nice Treaty amendments. It was formal-
ised in what is now Article 256(3) of the Treaty on the Functioning of the European
Union (TFEU), which provides that ‘[t]he General Court shall have jurisdiction to

! Regulation (EU, Euratom) 2024/2019 of the European Parliament and of the Council of 11 April
2024 amending Protocol No 3 on the Statute of the Court of Justice of the European Union.

2 Amendments to the Rules of Procedure of the Court of Justice (2024/L./2094); Amendments to
the Rules of Procedure of the General Court (2024/1./2094).

3 Recommendations to National Courts and Tribunals in Relation to the Initiation of Preliminary
Ruling Proceedings (2024/C/6008).

4 Corrigendum to the Practice Rules for the Implementation of the Rules of Procedure of the General
Court of 12 August 2024 (2024/L/90651). For an analysis, see MC Bottino, ‘Le nuove norme pratiche di
esecuzione del regolamento di procedura del Tribunale’ (2024) Rivista del contenzioso europeo 1.

3 Request submitted by the Court of Justice pursuant to the second paragraph of Article 281 of the
Treaty on the Functioning of the European Union, with a view to amending Protocol No 3 on the Statute
of the Court of Justice of the European Union, at curia.europa.eu (hereinafter, ‘2022 Proposal’).


https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-12/demande_transfert_ddp_tribunal_en.pdf
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hear and determine questions referred for a preliminary ruling under Article 267, in
specific areas laid down by the Statute (emphasis added)’.°

The design of that option was motivated by the necessity for taking some burden
off the Court of Justice, which is one of the reasons why the General Court (then, the
Court of First Instance) was established in the first place in 1989. The reality was
that, decade after decade, the workload of the Court was constantly on the rise, driven
in part by the functional and geographical enlargement of the EU. The greatest por-
tion of cases the Court was dealing with came in the framework of the preliminary
ruling procedure. The duration of those cases was likewise extending, which at some
point meant that on average national courts were waiting for the Court’s reply for
more than two years. Ironically, the very success of cooperation between the Court
and national courts seemed to be damaging the prospects of their continuous coop-
eration. And although the malaise was obviously coming from this ‘input’ side, ie
through an increased pressure from the national level, the Court’s response was al-
ways going after the ‘output’ side only, ie strengthening its processing and produc-
tion capacities.” Over time, possible solutions were sought everywhere except in
transferring partial jurisdiction over preliminary rulings to the General Court. The
Court was focused on other procedures and institutional aspects, which in a broader
perspective form pieces of the same continuous process of rethinking and adjusting
‘on the move’ the EU judicial architecture. We therefore saw the establishment of
the first (and, so far, only) specialised jurisdiction — the Civil Service Tribunal,
which operated from 2006 until 2015. This was followed by an increase in the num-
ber of judges of the General Court, in the course of which there was some disagree-
ment between two EU courts.® Yet another novelty concerned the “filtering’ of ap-
peals to the Court of Justice against rulings of the General Court which reviewed
decisions of boards of appeal of some EU agencies.” But the ‘enabling clause’ for

® Thus worded, that provision excludes the possibility of conferring general jurisdiction on
preliminary references to the General Court (T Tridimas, ‘Sharing Uniformity: A New Era Beckons’
(2024) 1 LCEL Research Paper Series 2, 6; J-P Jacqué, ‘Réforme de ’architecture juridictionnelle de
I’Union européenne: un dernier pas?’ (2023) Revue trimestrelle de droit européen 181, 183; D
Sarmiento, ‘On the Road to a Constitutional Court of the European Union: The Court of Justice After
the Transfer of the Preliminary Reference Jurisdiction to the General Court’ (2023) 19 Croatian
Yearbook of European Law and Policy V11, VII; D Petri¢, ‘The Preliminary Ruling Procedure 2.0
(2023) 8 European Papers 25, 26).

7 M Bobek, ‘Preliminary Rulings Before the General Court: What Judicial Architecture for the
European Union?’ (2023) 60 Common Market Law Review 1515, 1541.

8 See A Alemanno and L Pech, ‘Thinking Justice Outside the Docket: A Critical Assessment of
the Reform of the EU’s Court System’ (2017) 54 Common Market Law Review 129. Further on the
evolution of the 2015 reform of the Statute, see D Sarmiento, ‘The Reform of the General Court: An
Exercise in Minimalist (but Radical) Institutional Reform’ (2017) 19 Cambridge Yearbook of European
Legal Studies 236; T Capeta, ‘EU Judiciary in Need of Reform?’ in A Lazowski and S Blockmans
(eds), Research Handbook on EU Institutional Law (Edward Elgar Publishing 2016) 263.

% See M-A Gaudissart, ‘L’admission préalable des pourvois: une nouvelle procédure pour la Cour
de Justice’ (2020) 56 Cahiers de droit européen 177.
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the preliminary ruling procedure in the Treaties remained unused for more than two
decades, although good opportunities were presenting themselves along the way. '
In the context of the 2015 enlargement of the General Court, the Court of Justice
decided not to make any moves in that direction. It considered that the time was not
right because the General Court was still going through changes that led to doubling
the number of its judges, and the Court thought it had put its own docket under control.
But in 2022, the Court of Justice changed its mind. The number of preliminary refer-
ences was becoming too high, and their complexity ever greater, and the Court felt that
it was not handling them in a timely and efficient manner as it used to.'" At the same
time, the reform of the General Court was over, and the enlarged and refreshed version
of it appeared capable of taking some extra work.'? All this led the Court to finally put
out a proposal for the reform of the preliminary ruling procedure aimed at ensuring a
proper administration of justice by two EU courts. The EU institutions and the Member
States were largely positive about the Court’s vision of reform, which paved the way
for swift negotiations and adoption of the finally agreed Regulation."* The latter
obliges the Court to update the EU legislators in four years’ time about the progress in
the implementation of the reform,'* with a view to exploring further options for
change, which shows that the ‘transformation [of] the Union courts’ will carry on. '
As part of the Special Section ‘Perspectives on the Reformed EU Judicial Archi-
tecture’, this article explores the novelties introduced by the 2024 reform of the Statute
of the Court of Justice from a procedural viewpoint. In this respect, the transfer of
preliminary references to the General Court constitutes the most notable novelty (2).
Still, it is not the only one: Regulation (EU, Euratom) 2024/2019 also introduced pro-
visions to enhance transparency and open justice in preliminary references procedures
(3) and expanded situations in which appeals on points of law against rulings of the
General Court are subjected to the Court’s prior admission (4). These three aspects

10°As argued by Iglesias-Sanchez, the transfer of jurisdiction on preliminary references was
previously seen as a last resort means in case the Court was overwhelmed with excessive workload (S
Iglesias Sanchez, ‘Preliminary References Before the General Court’, in Weekend Edition No 125 (EU
Law Live 2022) 1, 3).

11 Although relevant statistics have not changed dramatically, both in terms of the number of
preliminary references received and the time needed to dispose of them; see R Alonso Garcia, ‘The
Persian Jurist in Luxembourg: On the Decentralisation of the Preliminary Ruling Procedure’ in
Weekend Edition No 195 (EU Law Live 2024) 1, 2, 4-6.

12 The present reform could hence be thought of as “a last resort attempt of an overburdened Court,
after it has run out of other options, to transfer at least something [...] and find some additional work
for the not so busy [General Court]’ (Bobek (n 7) 1517 and 1534).

13 For an overview of the procedural history, see R Manko, ‘Amending the Statute of the Court of
Justice of the EU: Reform of the Preliminary Reference Procedure and Extension of the Leave to Appeal
Requirement’ in European Parliamentary Research Service, EU Legislation in Progress (October 2023).

14 Tbid, Art 3(2).

15 D Sarmiento, ‘Gaps and “Known Unknowns” in the Transfer of Preliminary References to the
General Court’ (2024) 3 Rivista del Contenzioso Europeo 1, 18.
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will be assessed in more detail in the following sections, thus providing a way forward
to the various perspectives of analysis developed in the Special Section (5).

2. The partial transfer of preliminary references from the Court to the
General Court

2.1. The scope of the General Court’s jurisdiction on preliminary references

The core of the transfer of jurisdiction on preliminary references lies in the newly
introduced Article 50b of the Statute of the Court of Justice, whose first paragraph
details the boundaries of the General Court’s competence in that respect. According
to that provision,

“The General Court shall have jurisdiction to hear and determine requests for a prelimi-
nary ruling under Article 267 [TFEU] that come exclusively within one or several of the
following specific areas: (a) the common system of value added tax; (b) excise duties;
(¢) the Customs Code; (d) the tariff classification of goods under the Combined Nomen-
clature; (¢) compensation and assistance to passengers in the event of denied boarding or
of delay or cancellation of transport services; (f) the system for greenhouse gas emission
allowance trading (emphasis added)’.

This provision reveals the willingness of Parliament, the Council, and the Court
of Justice itself to clearly define the dividing line between the jurisdiction of the
Court and the General Court regarding preliminary references.'® This element
emerges not only from the wording of Article 50b of the Statute, but also from the
explanations provided by the Court proposal.'” Indeed, the choice of these six subject
matters follows from their ‘clearly identifiable’ nature, making them ‘sufficiently
separable from other areas governed by Union law’.'® Furthermore, the Court’s pro-
posal stressed that the subject matters at issue are characterised by a limited number
of acts of secondary law.!® These two characteristics would make it possible to dis-
tinguish preliminary questions falling within these areas “‘upon reading the request
for a preliminary ruling’*” at its filing.

16 As argued by Craig, the need to closely confine the General Court’s jurisdiction on preliminary
references is not simply a legislative willingness but also a key underpinning of Art 256(3) TFEU (P
Craig, ‘2024 Reform of the Court of Justice: Historical and Normative Underpinnings’ in The 2024
Reform of the Statute of the Court of Justice of the EU (EU Law Live 2024) 45, 46).

172022 Proposal (n 5).

18 Tbid, 4. For a critical account of the precise nature of the dividing line between the Court of
Justice and General Court’s jurisdiction, among many, see Petri¢ (n 6) 33.

192022 Proposal (n 5) 4.

20 Tbid.
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Still, ensuring a clear division of competence between the two judicial bodies is
not the only rationale underpinning Article 50b(1) of the Statute. Indeed, three addi-
tional criteria have guided the selection of the subject matters transferred. First, the
Court’s proposal added that the areas of jurisdiction on preliminary references trans-
ferred to the General Court shall also be characterised by a consistent and consoli-
dated case-law ‘capable of guiding the General Court in the exercise of its new ju-
risdiction and of preventing the potential risk of inconsistencies or divergences in
the case-law’.?! Second, the areas of law referred to in Article 50b(1) of the Statute
shall give rise to ‘few issues of principle’, which shall conversely be reserved for the
Court of Justice’s jurisdiction. Finally, those subject matters shall represent a con-
siderable share of the previous ECJ’s workload, thus resulting in the transfer of a
sufficient number of cases from the latter to the General Court.?

These considerations unveil that two additional — and perhaps opposing® — ra-
tionales underpin the definition of the scope of the General Court’s jurisdiction on
preliminary references under Article 50b(1) of the Statute. On the one hand, the last
criterion points to the effectiveness of the reform. As previously underlined, the re-
duction of the ever-growing workload of the Court constitutes a crucial objective
driving the partial transfer of jurisdiction on preliminary references.?* Therefore, at-
taining that goal would have been nullified if the General Court’s resulting jurisdic-
tion only comprised an insignificant number of preliminary questions. As outlined
in the literature, the areas of law subject to devolution represent a considerable share
— about 20 per cent® — of the total amount of preliminary rulings, thus potentially

21 Tbid. This contention has been subject to criticisms in the literature. In particular, Bobek argued that a
comprehensive body of case-law can hardly be envisaged in the VAT domain. Moreover, many cases in this
respect are rarely ‘purely VAT’ ones, as they are usually intertwined with profound issues concerning primary
law and general principles (Bobek (n 7) 1521-1522). In the same vein, it has been underlined that even the
majority of ‘purely VAT’ cases have not been determined by reasoned order in the recent past, thus suggesting
that they may often unveil profound questions for the evolution of EU law (P Carbini, ‘Statuto della Corte di
giustizia: adottato il regolamento di modifica al Protocollo n. 3* (2024) Eurojus 1, 4).

222022 Proposal (n 5) 4.

23 As argued by Tridimas, the criteria under analysis ultimately address distinct issues in the
identification of the areas of law devolved to the General Court’s jurisdiction on preliminary references
(T Tridimas, ‘Breaking with Tradition: Preliminary Reference Reform and the New Judicial
Architecture’ in The 2024 Reform of the Statute of the Court of Justice of the EU (EU Law Live 2024)
5, 5-6). For a critical account of the narratives surrounding the reform under analysis, see J Alberti, ‘O
Tell Me the Truth About the Transfer of Preliminary Rulings to the General Court’ (2025) 10 European
Papers (forthcoming).

24 As preliminary references represent the majority of the workload before the ECJ, delayed
timeframes for those proceedings may result in national courts being discouraged from referring (M
Condinanzi and C Amalfitano, ‘Il Tribunale oltre il pregiudizio: le pregiudiziali al Tribunale’ (2024)
Rivista del contenzioso europeo 1, 2-3).

25 On this point, see R Mastroianni, ‘Il trasferimento delle questioni pregiudiziali al Tribunale: una
riforma epocale o un salto nel buio?’ (2024) Rivista Quaderni AISDUE 41, 49; B Nascimbene and G
Greco, ‘Presentazione’ in B Nascimbene and G Greco (eds), La riforma dello Statuto della Corte di
giustizia (2024) Eurojus 1, IV.
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paving the way to a reduction of 13-14 per cent of the total workload of the Court of
Justice.? Still, if individually considered, the six subject matters at issue do not have
an equal impact on the Union courts’ workload, as VAT cases constitute the vast
majority in this respect. This element led some scholars to contend that, without the
transfer of VAT preliminary references to the General Court, the reform would have
lacked added value from a workload distribution perspective.?’

On the other hand, the first and second criteria previously considered aim to ensure
that the division of competence on preliminary references between the two judicial
bodies does not affect the uniform and coherent interpretation of EU law. This ra-
tionale entails an imbalanced position between the Court of Justice and the General
Court. Indeed, the legislative willingness to keep issues of principle in the hands of the
Court of Justice (ECJ) and confer jurisdiction to the General Court only in domains
characterised by a consistent case-law unveils a bias underlying the reform’s structure,
which appears to envisage the General Court as less suited than the Court of Justice to
hear and determine preliminary references.”® Arguably, this bias reflects a genuine
concern from the Court of Justice and the EU legislature, particularly in light of the
reform’s profound implications for the EU’s judicial architecture. Still, several critical
readings on this point have emerged in the literature. Indeed, scholars pointed out that
a potential contradiction lies in the Court’s emphasis on the guidance provided by a
consistent body of case-law in the six domains transferred. Indeed, whereas the case
does not pose a ‘serious risk of the unity or consistency of Union law being affected’
so as to trigger the extraordinary review by the Court of Justice,*’ nothing would now
prevent the General Court from departing from the Court of Justice’s case-law when
adjudicating over preliminary references.*® This observation appears convincing from
a legal viewpoint. However, such a scenario may hardly be realised. As contended by
other authors, the very rationales driving the selection of the areas of law subject to
devolution — such as ensuring that previous case-law is ‘capable of guiding the General

26 Among extensive scholarship, see: J Alberti, ‘Il trasferimento del rinvio pregiudiziale al
Tribunale, all’alba della sua entrata in vigore’ in B Cortese (eds), // diritto dell’Unione europea nei
rapporti tra ordinamenti: tra collaborazione, integrazione e identita (2024) Rivista Quaderni AISDUE
511, 517; Condinanzi and Amalfitano (n 24) 5; Nascimbene and Greco (n 25) IV.

27 M Angeli, ‘Qualche considerazione sulla riforma dello Statuto della Corte di giustizia
dell’Unione europea alla luce del suo negoziato. Et quo, hinc?’ (2025) Rivista del contenzioso europeo
1, 5. However, Iglesias-Sanchez pointed out that also passengers’ rights have emerged as a particularly
litigious area of law (Iglesias Sanchez (n 10) 7).

28 C Amalfitano, ‘The Future of Preliminary Rulings in the EU Judicial System’ in Weekend
Edition No 133 (EU Law Live 2023) 1, 11. On this point, Alberti argued that the Court of Justice
appears to have minimised the ‘revolutionary’ impact of the reform by devolving jurisdiction on areas
of law less likely to give rise to delicate questions (Alberti (n 26) 515).

29 Art 256(3), third period, TFEU. On the Court of Justice’s extraordinary review on preliminary
rulings rendered by the General Court, see Section 3.4 below.

30 Sarmiento (n 15) 25.
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Court in the exercise of its new jurisdiction’*' — would probably lead the former to be
deferential towards previous ECJ case-law.*

Concerning the merits of the areas of law composing the General Court’s new
jurisdiction, scholarship has emphasised that the reform implies a departure from one
of the logics underlying the Treaty of Nice.** Indeed, the architecture underpinning
Article 256 TFEU would have envisaged the General Court to be competent to hear
and determine preliminary references dealing with those specific matters on which
it already exercises jurisdiction on appeal.** This argument envisioned an inherent
parallelism between the General Court’s competence in, respectively, appeals
against judgments rendered by specialised tribunals and preliminary references.
However, such a model was never implemented: the one and only specialised tribu-
nal ever established dealt with an area of EU law — civil service at Union institutions,
bodies and agencies — in which domestic courts have no competence and thus pre-
liminary references may hardly be issued. Furthermore, the Nice model was already
overcome in 2015, when the Civil Service Tribunal was dissolved. Instead of creat-
ing further specialised tribunals, the number of judges at the General Court was dou-
bled.*® From this perspective, the reform under analysis can be seen as a new step in
the direction initiated by the 2015 amendment to the ECJ Statute, which paved the
way for a new judicial architecture where the General Court retains its competence
in direct actions and acquires an even more enhanced role.*®

As a further element sparking criticism in literature, it has been noted that the six
areas of law under analysis do not align with those sectors that have represented the
largest share of litigation before the General Court, such as competition and intellec-
tual property law.?” Moreover, no transfer of jurisdiction on preliminary references

312022 Proposal (n 5) 4.

32 Condinanzi and Amalfitano (n 24) 9.

33 Bobek (n 7) 1529.

34 Tbid. At the same time, Jacqué observed that the Treaty of Nice featured a sort of ambivalence
between two potential judicial architectures hinged, respectively, on the decentralisation towards
specialised tribunals and the transfer of competences on preliminary rulings between the Court of
Justice and the General Court (Jacqué (n 6) 181).

35 Regulation (EU, Euratom) 2015/2422 of the European Parliament and of the Council of 16
December 2015 amending Protocol No 3 on the Statute of the Court of Justice of the European Union.

3 On this point, Tridimas contended that the reform ultimately strengthens the relationship
between the Court of Justice and the General Court (Tridimas (n 23) 7). This contention appears to be
shared also by Bobek, who argued that the three-tier structure designed at Nice is now replaced by the
logic of a pool, as the General Court and the Court of Justice are now strictly linked into somewhat a
unitary structure. In this unitary structure with overlapping jurisdictions and pooled resources, the
General Court looks less like ‘a body in its own right” and more like an ‘appendage’ and a ‘department
of the Court of Justice’ (Bobek (n 7) 1535).

37 Among many, see: Iglesias Sanchez (n 10) 7; N Forster, ‘Vers un bouleversement de
Iarchitecture juridictionnelle de I’Union européenne? Etude sur les implications du transfert partiel de
la compétence préjudicielle au Tribunal de I’Union européenne’ in C Blumann and F Picod, Annuaire
de droit de I’Union européenne 2022 (Editions Panthéon-Assas 2023) 20; Amalfitano (n 28) 7.
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has been envisaged for those areas of law that, in the context of direct actions, are
litigated in cases falling within the scope of the ‘prior admission on appeal’ mecha-
nism pursuant to Article 58a of the Statute.”® As argued in the literature, such an
alternative solution would have been consistent with the underlying rationale of the
filtering mechanism itself: limiting access to the Court of Justice in certain domains
and empowering the General Court as a de facto last resort instance for cases already
heard by the boards of appeals of EU agencies.*

While these critical remarks are convincing from a systematic viewpoint, the
overall architecture of the reform can arguably explain the choices of the EU legis-
lature under analysis. Indeed, the 2024 amendments to the Statute are driven by the
willingness to avoid broad exclusions of the Court of Justice from any domain.* In
the context of direct actions, competition law and intellectual property cases already
fall primarily within the General Court’s jurisdiction. The same consideration ap-
plies to cases governed by the filtering mechanism of Article 58a of the Statute, as
the latter significantly limits appeals against judgments issued by the General Court.
If these areas of law were subject to the devolution of jurisdiction on preliminary
references, such an arrangement would greatly restrict the Court of Justice’s ability
to shape case-law in these domains. Conversely, the reform of the Statute leaves the
Court of Justice with a “variable geometry’ scope for being sufficiently involved in
hearing and determining cases in any domain of EU law. On the one hand, the Court
of Justice retains its competence to hear and determine preliminary references touch-
ing upon issues which already fall primarily under the scope of the General Court’s
jurisdiction in the context of direct actions. On the other hand, the Court of Justice
devolves its jurisdiction on preliminary references in some areas of law which do not
constitute the key part of the General Court’s workload. As a result of such a ‘vari-
able geometry’ architecture, the Court of Justice is still endowed with sufficient wig-
gle room to shape the case-law in any domain of the EU legal order.

The Court of Justice’s retained role in driving the evolution of case-law is further
reaffirmed by the second paragraph of Article 50b of the Statute. According to this
provision, the Court of Justice remains competent to hear and determine preliminary
questions that, while falling within the General Court’s jurisdiction, ‘raise independent
questions relating to the interpretation of primary law, public international law, general
principles of Union law, or the Charter of Fundamental Rights of the European Union’.
This provision was introduced through an amendment to the Court’s initial proposal
presented by the Commission and aimed at preserving the unity and coherence of the

38 See Section 4 below.
39 Amalfitano (n 28) 7.
40 On this point, see Mastroianni (n 25) 61.
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EU legal order.*' However, preliminary questions regarding the interpretation or va-
lidity of secondary law are often intertwined with interpreting primary law and the
Charter. Indeed, national courts typically refer to such provisions in their reference,
and sometimes this aspect is even more significant than interpreting the relevant sec-
ondary law. Looking at recent case-law, that would have been the case in Taricco®
and Akerberg Fransson,” which arose from VAT-related litigation but raised inde-
pendent and profound issues concerning the interpretation of primary law and the
Charter.** In a hypothetical scenario where the reform has already been in force, one
could plausibly assume that such ‘constitutional” cases would likely remain within the
Court’s jurisdiction. Still, in preliminary references where secondary law provisions
within the scope of the six areas referenced in Article 50b(1) of the Statute are inter-
twined with primary law, general principles, international law, or the Charter, a ques-
tion arises regarding the extent to which hermeneutical issues concerning such sources
are independent and separable from those concerning secondary law.* This matter
may raise uncertainties about the correct allocation of cases between the Court of Jus-
tice and the General Court. However, this hurdle has been partially circumvented by
the preliminary reference filing mechanism introduced by the reform — the so-called
guichet unique — which is analysed in the following section.

2.2. The guichet unique mechanism

To avoid domestic courts’ difficulties in predefining whether a given reference falls
within the jurisdiction of the Court of Justice or the General Court, a single filing
mechanism — commonly known as guichet unique — for all preliminary references

41 MF Orzan, ‘Un’ulteriore applicazione della “legge di Hooke? Riflessioni a margine dell’entrata
in vigore della recente riforma dello Statuto della Corte di giustizia dell’Unione europea’ (2024) Rivista
del contenzioso europeo 30, 37.

42 Case C-105/14 Taricco and Others, EU:C:2015:555.

4 Case C-617/10 Akerberg Fransson, EU:C:2013:105.

4 On this point, see Sarmiento (n 6) 10~11; E Ros, ‘Preliminary Procedures at the General Court:
More than Meets the Eye?’ (2024) 5 EC Tax Review 197, 203; J Martin y Pérez de Nanclares, ‘La
reforma del Tribunal de justicia de la Union europea: la ruptura de un taba’ (2024) 90 Revista Espaiiola
de Derecho Europeo 21, 38. For further potential examples from the previous case-law, see Tridimas
(n 6) 12 ff. In this respect, scholars have noted that assigning jurisdiction to the Court of Justice to rule
on independent questions of Charter interpretation may encourage strategic recourse to this instrument
by national courts. Indeed, the referring judicial authority may either avoid references to Charter
provisions to quickly obtain a ruling from the General Court or, conversely, enhance references to
fundamental rights in order to have their reference heard and determined by the Court of Justice (M
Ceolotto, ‘La riforma dello Statuto della Corte di giustizia nel quadro dei diritti fondamentali dell’UE’
in L’evoluzione dell’Unione europea tra prassi innovative e proposte di revision dei Trattati (2024)
Rivista Quaderni AISDUE 37, 70).

4 According to recent scholarship, that could be the case of preliminary references raising
questions of jurisdiction or pertaining to the effects or remedies attached to a given primary law
provision (Tridimas (n 6) 9).
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has been enshrined in the third paragraph of Article 50b of the Statute.*® As the name
suggests, it requires that any preliminary question be presented solely to the Court
of Justice. From a procedural perspective, the system is more clearly defined by Ar-
ticle 93a of the reformed Rules of Procedure of the Court of Justice. Once references
are filed at the Court’s Registry, they are transmitted to the President, the Vice-Pres-
ident, and the First Advocate General of the Court of Justice.*’” After consulting with
the Vice-President and the First Advocate General, the President shall direct the Reg-
istry to submit the reference to the General Court when the case falls exclusively
within the six areas of law on which jurisdiction has been devolved.* Conversely, if
the reference is outside the scope of those domains, the procedure continues before
the Court of Justice. As suggested in the literature, the peculiar features and position
of that evaluation within the reformed procedure imply that it should be based on a
prima facie assessment, relying solely on the information contained in the referral.*’

The allocation procedure is aggravated in cases where the President of the Court
of Justice, after hearing the Vice-President and the First Advocate General, determines
that the reference does fall under the scope of the General Court’s jurisdiction but also
touches upon areas of law excluded from devolution or raises independent questions
concerning the interpretation of primary law, public international law, general princi-
ples or the Charter. In such a scenario, the allocation cannot be decided by the President
alone. Indeed, the latter shall refer the issue to the Court of Justice, which will decide
within its General Meeting whether the case shall be transferred to the General Court.*
The decisions adopted in the context of the guichet unique procedure are not subject
to publication and, for the moment being, it is unclear whether they would be men-
tioned in the final judgment rendered by the Court of Justice or General Court.>!

The guichet unique prevents domestic courts from finding themselves in the un-
easy position of assessing alone whether their questions fall within the jurisdiction

46 C Tovo, ‘Le nuove regole processuali in materia pregiudiziale e le loro implicazioni istituzionali
per la Corte di giustizia: verso un’ulteriore costituzionalizzazione?’ in B Nascimbene and G Greco
(eds), La riforma dello Statuto della Corte di giustizia (2024) Eurojus 1, 6-7.

47 Art 93a(1) of the Rules of Procedure of the Court of Justice.

48 Art 93a(2) of the Rules of Procedure of the Court of Justice.

4 Tridimas (n 23) 6. For a deeper analysis of the procedural arrangements defined by the Court in
relation to the management of the guichet unique system, see O Porchia, ‘The Reform for the Transfer
of Competence for Preliminary Rulings to the General Court: Issues Concerning Its Implementation’
(2025) 20 European Papers (forthcoming).

30 Art 93a(3) of the Rules of Procedure of the Court of Justice. The provision in question does not
expressly clarify whether the decision on the transfer falls under the scope of the Court’s General
Meeting attributions, as it only affirms that ‘the Court of Justice’ shall decide. However, this profile
can be deduced from the broad competence of the General Meeting as provided by Art 25 of the Rules
of Procedure of the Court of Justice. This position is also shared in recent literature analysing the reform
from a procedural viewpoint: in particular, see Orzan (n 41) 46.

31 Sarmiento (n 15) 17
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of the Court of Justice or the General Court. Such a burden would result in a disin-
centive to rely on the preliminary reference procedure and enter into dialogue with
Union courts. However, both the appropriateness and composition of the guichet
unique have been subject to criticism in recent literature.

On the one hand, scholars contended that the mechanism under analysis consti-
tutes a sign of distrust towards the General Court, as it empowers the Court of Justice
to act as the gatekeeper of the latter’s jurisdiction on preliminary references.’” From
a complementary viewpoint, it has been underlined that empowering the Court of
Justice as the sole national courts’ interlocutor may entail framing the General
Court’s jurisdiction on preliminary references as derivative rather than original.>
This conclusion would be at odds with the wording of Article 256(3) TFEU, which
states that the General Court ‘shall have jurisdiction (emphasis added)’.>* Further-
more, recent scholarship questioned whether the guichet unique was necessary to
enhance the swift allocation of cases between the two judicial bodies. Indeed, Article
256(3) TFEU already provides for the General Court to refer a question back to the
Court of Justice if it lacks jurisdiction.

On the other hand, some scholars construed the guichet unique as a solely proce-
dural arrangement whose implications do not affect the original nature of the General
Court’s jurisdiction on preliminary references.’® That argument appears convincing
from a theoretical viewpoint. However, it is undeniable that the procedure under anal-
ysis leaves a considerable margin of discretion in the hands of the President of the
Court — and, in the cases foreseen by Article 93a(3) of the Rules of Procedure, to the
General Meeting of the Court of Justice — in assessing which judicial body shall be
competent to hear the case.”’ It is definitely too early to draw conclusions on the prac-
tice of the guichet unique procedure, as the reform has only been operational for a few
months to date. Still, a liberal or more restrictive approach from the Court of Justice in
applying this mechanism will have profound implications for the number of cases de-
volved to the General Court.™® After all, the effectiveness of the reform largely depends
on this element, at least from a workload management viewpoint.*’

2 Bobek (n 7) 1524; P Biavati, ‘La recente riforma del sistema giudiziario dell’Unione europea:
brevi annotazioni sulle sue ricadute processuali’ (2024) Eurojus 171, 173.

33 Sarmiento (n 15) 15.

34 1bid. On the same point, see also: Amalfitano (n 28) 8; Alberti (n 26) 9.

33 Sarmiento (n 15) 15.

%6 Orzan (n 41) 47.

37 Tovo (n 46) 12.

38 Petri¢ (n 6) 34.

39 This profile touches upon the General Court and Court of Justice’s respective roles as well, since the
reform hinges upon the paradoxical — while logical — rationale of enhancing the ‘constitutional’ role of the
Court of Justice by decentralising jurisdiction on its ‘crown jewel’, namely, the preliminary reference
procedure (on this point, see S Iglesias Sanchez and D Sarmiento, ‘Insight: A New Model for the EU
Judiciary: Decentralising Preliminary Rulings as a Paradoxical Move Towards the Constitutionalisation of
the Court of Justice’ (EU Law Live, 8 April 2024), at eulawlive.com; Tovo (n 46) 4).
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The second stream of criticisms concerns the guichet unique’s composition. In-
deed, some scholars contended that the procedure for allocating references should
have involved members of both the Court of Justice and General Court.*® Others,
conversely, proposed the guichet unique to be established within the General Court
rather than the Court of Justice.®! Both arguments have a common rationale: avoid-
ing the risk of the Court of Justice being too restrictive and keeping for itself the vast
majority of cases. However, the choice to involve the Court of Justice exclusively
may be justified by the experience gained by the ECJ in treating preliminary ques-
tions.®® This aspect should ensure that a decision on transferring the reference is
made swiftly and without delay.® Moreover, Member States and EU institutions
would hardly have accepted establishing the guichet unique at the level of the Gen-
eral Court.* This consideration confirms a sense of distrust — or at least cautiousness
— towards enhancing the General Court as an interlocutor for national courts. From
an opposite perspective, conferring the competence to receive preliminary references
and allocate them to the General Court would have been consistent with one of the
rationales driving the reform: empowering the Court of Justice as the ‘supreme’ or
‘constitutional’ judicial body of the Union, whose jurisdiction is reserved for pro-
found questions of principle. However, the limited areas of law for which jurisdiction
has been transferred prevents, at least for the time being, designing a similar judicial
architecture.

As anticipated, the allocation of cases by the guichet unique does not preclude a
subsequent transfer of the reference from the General Court to the Court of Justice
and vice-versa. Indeed, the second phrase of Article 256(3) TFEU stipulates that
‘where the General Court considers that the case requires a decision of principle
likely to affect the unity or consistency of Union law, it may refer the case to the
Court of Justice for a ruling’. This provision is complemented by Article 54(2) of
the Statute, which provides that the General Court must refer the case to the Court
of Justice if it finds that it lacks jurisdiction. On the same grounds, also the Court of
Justice may reassign a preliminary reference to the General Court, which cannot de-
clare itself incompetent. As noted in the literature, the two provisions under analysis
are worded differently. On the one hand, Article 54(2) of the Statute frames the trans-
fer as a duty upon the Court of Justice and General Court, as they ‘shall refer’ the
case at issue when the pertinent conditions are met. On the other hand, Article 256(3)
TFEU states that the General Court ‘may’ refer the case, thus suggesting it enjoys a

% C Amalfitano, ‘Il futuro del rinvio pregiudiziale nell’architettura giurisdizionale dell’Unione
europea’ (2022) 1/ Diritto dell’Unione europea 501, 533; Amalfitano (n 28) 9.

61 Alberti (n 26) 27.

2 On this point, see Tovo (n 46) 8.

9 Orzan (n 41) 47.

% Tbid, 47-48.
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certain margin of discretion in this respect. Therefore, the question arises: is the Gen-
eral Court faced with a duty or an option to reassign the preliminary reference where
it concerns a question of principle pursuant to Article 256(3) TFEU?

Against this issue, two partially divergent positions have emerged. On the one
hand, some scholars contended that referral in this context should be construed as an
option, thus reflecting ‘judicial comity rather than hierarchy’® between the Court of
Justice and the General Court. On the other hand, it has been argued that the General
Court has indeed a margin of discretion to assess the existence of a question of princi-
ple ‘likely to affect the unity or consistency of Union law’ as emerging from the case.®
However, transferring the case to the Court of Justice amounts to a duty insofar as such
a requirement is met. From a systematic viewpoint, this conclusion seems to be sup-
ported by the operation of the review mechanism enshrined in the same provision,
which allows the Court to exceptionally re-examine preliminary rulings of the General
Court when they impact ‘the unity or consistency of the Union law’.%’

From a procedural perspective, it is noteworthy that Article 207 of the Rules of
Procedure of the General Court establishes separate arrangements for different types
of referrals to the Court of Justice.®® First, should a preliminary question be errone-
ously transmitted to the General Court, the Registrar immediately transfers it to the
Court’s Registry. Second, should the General Court find that the question does not
fall under the scope of its jurisdiction in preliminary references, the decision to refer
back the question to the Court of Justice is adopted by order of the Chamber after
having heard the Advocate General to which the case had been assigned. Finally, the
more complex procedure is envisaged if the General Court’s competent Chamber
finds that the reference entails a ‘decision of principle likely to affect the unity or
consistency of Union law’ pursuant to Article 256(3) TFEU. After hearing the Ad-
vocate General, the Chamber may propose to the plenum of the General Court to
refer the case to the Court of Justice. This procedural arrangement should be wel-
comed, as it ensures symmetry between, on the one hand, the assessment made by
the General Meeting of the Court of Justice after receiving a preliminary reference
raising ‘independent questions’ pursuant to Article 50b of the Statute and, on the
other hand, the evaluation of ‘decisions of principle’ carried out by the plenum of
the General Court under Article 256(3) TFEU. These two assessments entail sub-
stantially comparable features; therefore, if the one carried out by the Court of Justice
within the guichet unique procedure warrants particular caution such as involving its
General Meeting, the same procedural arrangement shall apply mutatis mutandis to
the General Court, thus devolving the decision to its plenum.

9 Tridimas (n 6) 18.

% D Diisterhaus, ‘Referring Cases Back to the Court of Justice: Faculty or Duty’ in The 2024
Reform of the Statute of the Court of Justice of the EU (EU Law Live 2024) 13, 13.

7 Ibid, 14.

% Orzan (n 41) 64.
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Finally, it must be underlined that the referral of the case to the Court of Justice
pursuant to Article 256(3) TFEU may occur even after the conclusion of the written
phase of the procedure before the General Court. In such a scenario, Article 114b of
the Rules of Procedure of the Court of Justice requires the President to allow inter-
ested parties designated in accordance with Article 23 of the Statute to submit further
written observations.®

2.3. The procedure for hearing and determining preliminary references at the
General Court

To make sure that the General Court will be able to ‘mimic’ what the Court of Justice
does when dealing with preliminary references, several organisational and proce-
dural arrangements were built into the Statute and implemented by the Rules of Pro-
cedure of the Court of Justice and General Court respectively.”

The first concerns the General Court’s specialised chambers which may be as-
signed to deal with the questions referred by national courts.”' There is currently one
such chamber, which is effectively asked to function as a ‘mini-Court of Justice’.”
It is composed of two formations and comprises the Vice-President of the General
Court and two or four judges (from a pool of ten in total), who are assigned to one
of these formations on a rotational basis.” The idea behind establishing specifically
designated chambers is to ensure consistency in the treatment of preliminary refer-
ences by the General Court. Moreover, specialisation in the areas of law subject to
devolution, in the longer run, is meant to capitalise on the expertise of judges of those
chambers and their référendaires, thus making the proceedings quicker and more
efficient and the outputs of better quality.” This is something that has already been
happening at the General Court in the context of direct actions, given the existing
practice of assigning staff and intellectual property cases to specific chambers. While
it would purportedly aim at ensuring the quality of output in the preliminary ruling

9 Ibid, 52. The same possibility is not provided, conversely, for cases where the transfer to the
Court of Justice is grounded on Art 54(2) of the Statute. This difference may be explained by the fact
that the latter provision features a situation of mere incompetence of the judicial body, which does not
require complementing the written observations after transferring the case. Conversely, situations
falling under the scope of Art 256(3) TFEU entail a question of principle emerging from the case due
to the written phase of the procedure. In such a scenario, the adversarial nature of judicial proceedings
before the Court of Justice requires that parties should have the opportunity to address that issue by
complementing their written observations.

70 For a full overview of the new provisions that have been ‘transplanted’ to the Rules of Procedure
of the General Court, most important of which will be discussed in the remainder of this section, see C
Amalfitano, ‘The Transplant of Procedural Rules from the Court of Justice to the General Court’ in The
2024 Reform of the Statute of the Court of Justice of the EU (EU Law Live 2024) 29.

71 Art 50b, para 4 of the Statute.

72 Bobek (n 7) 1525.

73 General Court, Formation of Chambers and Assignment of Judges to Chambers (C/2024/6456).

74 Sarmiento (n 15) 12.
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procedure, specialisation of chambers is not a formal requirement at the Court of
Justice. Therefore, this procedural guarantee might be seen as an expression of doubt
concerning the General Court’s capacity to deal with this procedure, at least in this
initial phase of operating the reform.”

The default formations in which the General Court will deal with preliminary
references will number three or five judges. But there is also the possibility of con-
vening an ‘intermediate chamber’, which is the second arrangement introduced by
the reform.”® The size of this formation was meant to be flexible and was supposed
to have between five (as the default formation) and fifteen judges (as the Grand
Chamber).”” The reason why preliminary references should not be heard by the
Grand Chamber of the General Court is that this formation is typically convened
‘[w]henever the legal difficulty or the importance of the case or special circum-
stances so justify’),” and it might be that these cases will raise questions of principle
which should be referred back to the Court of Justice in accordance with Article
256(3) TFEU. Moreover, since the Grand Chamber involves fifteen judges, some
judges who are not members of the specialised chambers might be involved in deal-
ing with the preliminary references, which could defeat the purpose of establishing
specialised chambers in the General Court and giving them the exclusive right to
handle these cases. In any event, the Rules of Procedure of the General Court even-
tually stipulated that this intermediate chamber is composed of nine judges.” It will
be assigned with more important and difficult cases, where a decision of particular
significance in one of the specific areas of law delegated to the General Court will
be required, as well as when Member States or EU institutions that are parties to the
proceedings so request.

The third and final arrangement concerns Advocates General. It was envisaged
that one or more judges sitting in the chambers specialised for preliminary references
might be assigned with the role of Advocate General.*” All judges of the General

75 Bobek (n 7) 1525.

76 These formations of flexible size were not unknown to the General Court. Even before the last
reform, Art 28 of its Rules of Procedure envisaged that ‘[wlhenever the legal difficulty or the
importance of the case or special circumstances’ required, a case could be referred to the Grand
Chamber or to ‘a Chamber sitting with a different number of Judges’.

7T Art 50(2) of the Statute.

78 Art 28(1) of the Rules of Procedure of the General Court.

79 Art 15a of the Rules of Procedure of the General Court. On the composition of this formation,
see General Court, Composition of the Grand Chamber and of the Intermediate Chamber
(C/2024/6452).

80 Art 49a of the Statute. The same was already provided by the Rules of Procedure of the General
Court for other procedures before that judicial body since its establishment; yet it never took hold in
practice. On this point, see infra.
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Court choose among their ranks those that will perform the tasks of Advocates Gen-
eral. Two of them were initially elected for this duty.®' Their term is three years and
can be renewed once.*” They will not sit as judges in the preliminary ruling cases
during the length of their mandate as Advocates General, nor will they belong to the
chamber to which the preliminary reference has been assigned.®

Of course, Advocates General will not deliver their opinions in every preliminary
reference decided by the General Court, since this does not happen in every case
before the Court of Justice either. In particular, it is a general rule that those opinions
are not delivered in cases that raise no new points of law.** This aspect may question
the need of having Advocates General for preliminary references at the General
Court in the first place. Indeed, jurisdiction was transferred to the General Court in
the areas where there is ‘a substantial body of case-law of the Court of Justice which
is capable of guiding the General Court’ in dealing with preliminary references.®
Perhaps even in these areas new points of law may emerge now and then. But in
practice, this was never the sole criterion that determined whether an opinion of Ad-
vocate General will be delivered. Other aspects were often decisive, if only infor-
mally, such as clarity of the existing case-law, existence of conflicting lines of rul-
ings (typically delivered by different chambers), complexity of legal questions, pro-
spects for reversing earlier precedents, or political sensitivity of the case.*® With this
in mind, designating Advocates General can be understood as a measure concerned
with ‘legitimacy and equal treatment’, which is there to reassure Member States,
their courts, and all parties appearing in this procedure before the General Court that
preliminary references will be treated in the same way as those that end up before
the Court of Justice.®” Still, it will be interesting to see how often this will happen.
The possibility of having judges of the General Court acting as Advocates General
in other procedures was there even before the recent reform,® but was used only
several times in the first years of the (then) Court of First Instance.® Perhaps, also
this time we may see more opinions being delivered during first years, as a means
for summarising the ‘substantial body of case law’ developed by the Court of Justice,
which judges might find useful and informative when deciding the case.”” The Court

81 General Court, Elections of the Advocates General for dealing with requests for a preliminary
ruling and of a Judge called upon to replace them in the event that they are prevented from acting
(C/2024/6455).

82 Art 49a of the Statute.

8 Tbid.

8 Art 20(5) of the Statute.

85 Recital 6 to the Regulation amending the Statute of the Court of Justice (n 7).

8 J Wildemeersch, ‘The (New) Role of the Advocate General at the General Court’ in The 2024
Reform of the Statute of the Court of Justice of the EU (EU Law Live 2024) 21.

87 Tridimas (n 23).

88 See Art 49 of the Statute.

$ Tridimas (n 6) 20.

%0 Wildemeersch (n 86).
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of Justice similarly suggested that the ‘twofold consideration’ of the case — by Ad-
vocates General and Judges Rapporteurs (in deliberation with other judges) — could
‘contribute to the strength of the analysis carried out by [the General Court]’ and
‘usefully supplement, qualify or enrich’ it.”'

Besides these pragmatic concerns, a more fundamental question arises: what
those few judges of the General Court will make of their second ‘hat’ of Advocate
General that they will occasionally wear? Some scholars have already stressed the
‘dual personality’ they will be expected to have.”® But this may be easier said than
done. The way of thinking of a judge, who decides collectively and has to negotiate
the final content of the ruling with other judges (the ruling they will all sign off)
differs from the way of thinking of an Advocate General, who decides and writes for
themselves, and can be bolder and take more risk in exploring possible solutions to
legal problems that are presented to the Court. It may be difficult or inconvenient to
switch from one mode to the other from time to time, and this may be one of the
reasons why the judges of the General Court initially did not pick up the practice of
assigning the role of Advocate General among themselves.

At the same time, given that many EU judges arrive to Luxembourg from aca-
demia — assuming that professors are fairly inclined to critical thinking and do not
mind being ‘mavericks’ — perhaps it will not be so hard to find a couple of them
among fifty-four who will be able ‘to extricate themselves from their decision-mak-
ing role in order to take a step back’”* and gladly propose to adjust or reverse the
established case-law. It is reasonable to expect that the degree of involvement and
proactiveness of Advocates General may be a crucial factor to determine how much
the General Court will be deferential to the Court of Justice’s established case-law
or, conversely, depart from it. In the long term, this new attempt to revive the image
of a judge who acts as Advocate General, if it takes hold in practice, might affect our
understanding of the role of Advocates General more generally.”

On that same note, judges of the General Court who are used to hearing and
deciding certain types of cases might need some time to adjust to the peculiarities of
the preliminary ruling procedure. The big question is, then, how the ‘culture transi-
tion” will work.”® The General Court mostly decides in direct actions and technical
areas of law, which are heavily fact-driven, reliant on expert knowledge, and require

912022 Proposal (n 5) 7. For a discussion of how much Advocates General in the Court of Justice
actually contribute to the comprehension of its rulings and reasoning, see T Capeta, ‘The Advocate
General: Bringing Clarity to CJEU Decisions? A Case-Study of Mangold and Kiiciikdeveci’ (2012) 14
Cambridge Yearbook of European Legal Studies 563.

2 Wildemeersch (n 86).

%3 Ibid.

%4 Ibid.

95 Sarmiento (n 15) 18.

% Tridimas (n 23).
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a careful assessment of evidence. This impacts its style of reasoning, makes its rul-
ings lengthy and detailed, and orients it towards finding concrete solutions to indi-
vidual questions, akin to a first instance court, rather than coming up with abstract
solutions that are generalisable and replicable, akin to a supreme court.”” However,
the latter approach is inherent in the preliminary ruling procedure, which the General
Court now gets to curate in several areas of law. In the framework of that procedure,
national courts are solely responsible for the evaluation of facts. The General Court
is going to only interpret EU law, in a more or less abstract manner, which will then
fall on the referring courts to apply in solving concrete disputes.”® So, some ‘rewiring
of the judicial mind’ will have to happen at the General Court when it starts replying
to questions of interpretation submitted by national courts.” It will be expected to
put aside its ‘fact-finding mentality’ which dominates in direct actions while simul-
taneously putting trust in the referring court’s assessment of facts, and switch to
‘statutory interpretation’ mode to adopt interpretations of EU law at a proper level
of generality which can later on be applied in more factual circumstances.'*

At the moment, it is uncertain what kind of longer-term impact the various pro-
cedural arrangements concerning the preliminary ruling procedure will have, which
have been transplanted from the Court of Justice to the General Court. However, this
is an open issue that only future practice will shed light on. Among more sceptical
voices, Bobek has contended that the existing knowledge tells us that ‘while the outer
shell (in terms of procedures and institutional appearances) may be changed rela-
tively easily, the inner culture (writing and reasoning style, culture of deliberation
and participation) is much more resistant to change’.'”' At the same time, the legal
and professional background of individual judges at the General Court — who are
experts in EU law and well aware of how the instance above them operates — will
also impact their ‘inner culture’ and influence the way they approach preliminary
references.

Beyond these question marks concerning the identity of General Court judges
that will deal with preliminary references, the new jurisdiction and procedures in
their hands may open a range of new possibilities compared to previous practice.

°7 M Bobek, ‘The Future Will Tell. Of Course It Will, But on What Criteria?’ in The 2024 Reform
of the Statute of the Court of Justice of the EU (EU Law Live 2024) 41.

% Although the Court of Justice itself crosses the border between abstract interpretation and
concrete application of EU law, which is at times determined by the type of questions national courts
refer to it. For a critique of the Court’s ‘factual jurisprudence’, see M Bobek, ‘National Courts and the
Enforcement of EU Law — Institutional Report” in M Botman and J Langer (eds), National Courts and
the Enforcement of EU Law: The Pivotal Role of National Courts in the EU Legal Order. The XXIX
FIDE Congress in The Hague, Congress Publications vol 1 (Eleven International Publishing 2020) 61,
87-89.
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190 Ibid, 22.
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Although it should formally remain the same as before the Court of Justice, the Gen-
eral Court may look to adjust the way in which national courts’ requests are being
handled, experiment with the procedural steps, suggest alternative interpretations of
substantive law (or the way of interpreting EU law more generally), and so on.'®
For instance, it could more frequently request additional clarifications from the re-
ferring courts,'” to get better context about the questions the latter have posed. This
is something that the Court of Justice has rarely done under Article 101 of the Rules
of Procedure, yet it has the potential of improving the dialogue between the judicial
interlocutors, and not only concerning points of national law.'® Or it could make
greater use of the possibility of deciding the case by reasoned order whenever the
precedent of the Court of Justice (or at certain point, of the General Court itself)
already exists or the answer to the question of interpretation of EU law can be in-
ferred from the existing case-law or that answer is obvious beyond reasonable
doubt.'® This is especially so given that the General Court will deal with preliminary
references on specific areas of law in which ‘a substantial body of case-law of the
Court of Justice’ has been amassed. '

The General Court may also deal with the questions of validity of EU law in the
preliminary ruling procedure in a more robust way, similarly to how it addresses
same questions in direct actions, which involves more opportunities for the parties
to exchange written submissions and greater reliance on external expertise.'”” This
would differ from how the Court of Justice deals with references raising questions
of validity of EU law, yet may motivate it to sharpen its own scrutiny, if nothing ‘to
avoid looking like an unwilling or deferent jurisdiction, in contrast with its more
incisive lower court’.'”® In the same way, the General Court may adopt bolder and
more creative interpretations of EU law, being shielded by the inexistence of a for-
mal appeal against its judgments in the preliminary ruling procedure through which
the Court of Justice could discipline the General Court by striking down its overly
ambitious holdings, as sometimes it did in the past.'®

102 Ibid, 1538.

103 Art 212 of the Rules of Procedure of the General Court.

104 Sarmiento (n 15) 17.

105 Art 226 of the Rules of Procedure of the General Court.

196 Recital 6 to the Regulation amending the Statute of the Court of Justice (n 7).

107 Sarmiento (n 15) 11.

198 Thid, 18.

109 For a well-known example concerning standing of individuals in the actions for annulment
under Art 263 TFEU, see the General Court’s ruling in Case T-177/01 Jégo-Quéré v Commission,
EU:T:2002:112, and the subsequent reversal on appeal before the Court of Justice in Case C-263/02 P
Commission v Jégo-Quéré, EU:C:2004:210.
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2.4. The Revision of Preliminary Rulings Issued by the General Court

The need to preserve the uniformity of EU law after the General Court delivers its
preliminary ruling is reflected in the procedural ex post corrective safeguards the
Court of Justice has at its disposal. This complements ex ante preventive safeguards
also placed under the Court’s watch (the guichet unique mechanism for allocating
jurisdiction, discussed above), and in tempore self-control exercised by the General
Court itself (remitting the cases that fall outside its jurisdiction or that require a de-
cision of principle that can affect the uniformity of EU law, also discussed above).'"

As is well known, in the preliminary ruling procedure parties will not have the
possibility to bring an appeal before the Court of Justice against the decisions of the
General Court. Still, Article 256(3) TFEU gives to the Court the possibility to ex-
ceptionally review those decisions. The third sentence of this provision thus says that
‘[d]ecisions given by the General Court on questions referred for a preliminary ruling
may exceptionally be subject to review by the Court of Justice [...] (emphasis
added)’. It follows that, as a general rule, the answer of the General Court given to
the referring court will be final. Moreover, the review by the Court of Justice should
not only be exercised exceptionally,''" but also proceed on limited grounds. As the
same sentence of Article 256(3) TFEU adds, it should happen only ‘where there is a
serious risk of the unity or consistency of Union law being affected’.

The mechanism envisaged by Article 256(3) TFEU has been further elaborated
in the Statute. From its provisions, we can see that the réexamen procedure should
be as expedient as possible. It proceeds in the following steps. First, it can be initiated
only by the First Advocate General. As provided in Article 62 of the Statute, within
one month after the delivery of the ruling of the General Court, the First Advocate
General can propose to the Court of Justice to review that ruling if he considers that
the condition from the third sentence of Article 256(3) TFEU has been met.''> Then
the Court has another month to decide whether to review the General Court’s deci-
sion. During this period, the General Court’s decision is suspended and is not binding
for the referring judge. It means that its decisions in the preliminary ruling procedure
will be subject to a certain ‘period of ineffectiveness’ by default.!’® If the Court of

110 Tridimas (n 6) 16.

1T Tridimas suggested that not only the exercise of the review by the Court of Justice should be
exceptional, but also referring the case from the General Court back to the Court under second sentence
of Art 256(3) TFEU should also be exceptional; see Tridimas (n 6) 18.

112 Note also that Art 62 of the Statute reproduces the wording of Art 256(3) TFEU and mentions
‘a serious risk of the unity or consistency of Union law being affected’.

113 Sarmiento (n 15) 13. This period can last for one month in case the First Advocate General does
not trigger the review procedure, or two months in case he does but the Court of Justice decides not to
follow. In the former scenario, the Court’s Registrar needs to inform the General Court about that
circumstance, which then needs to inform the referring court and the interested parties that the First
Advocate General did not propose the review and thus the General Court’s ruling has become final; see
Art 193a of the Rules of Procedure of the Court of Justice.
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Justice does not open the review, the referring court will spend in total two months
waiting for the answer to its questions and for the General Court’s ruling to take full
effect. If the Court decides otherwise, then the referring court will wait for several
additional months, until the review is completed in an urgent procedure.''* Before
the Court of Justice, the interested parties that appeared before the General Court
will have the opportunity to submit written observations, and the Court may decide
to hold oral hearings where necessary.'" If the review is upheld, the answers to the
questions of interpretation of EU law given by the Court of Justice will replace the
answers initially given by the General Court.'"®

As we can see, the review procedure is premised upon several considerations,
which are not necessarily complementary. Hence, as Iglesias Sanchez wrote, its ini-
tiation does not depend on the parties’ request, yet the parties take part in the pro-
ceedings before the Court of Justice. And although it is triggered only in exceptional
situations, which involve hard and principled questions of interpretation that may
put the unity and consistency of EU law at serious risk, the review procedure is sup-
posed to be urgent.'”

How and when the preliminary ruling procedure comes to an end before the Gen-
eral Court will largely depend on how often the Court of Justice will decide to hit
the ‘review button’.''* Some insights might be found in the corresponding procedure
from Article 256(2) TFEU concerning review of the General Court’s rulings on ap-
peal against decisions of the now defunct Civil Service Tribunal,'" which laid
dormant during the last decade. During the times of the Civil Service Tribunal, the
review was rarely activated. There were sixteen cases in which the First Advocate
General proposed to the Court to review the ruling of the General Court. Given that
in the same period the General Court delivered more than 300 rulings on appeal in
the civil service cases, the First Advocate General proposed the review approxi-
mately once in every twenty instances.'?’ The Court eventually granted the review
in six cases.'?! So, the Court was willing to follow the proposal for review approxi-
mately once in every three instances.

In its review decisions, the Court of Justice adopted certain assessment criteria
against which it determined whether the unity or consistency of EU law was seri-
ously affected. Those included whether the ruling of the General Court may set the

114 Art 62a of the Statute.

115 Tbid.

116 Art 62b of the Statute.

117§ Iglesias, ‘Return of the Réexamen’ in The 2024 Reform of the Statute of the Court of Justice
of the EU (EU Law Live 2024) 35.

118 Bobek (n 97).

119 For a discussion, see S Hummelbrunner, ‘The Unity and Consistency of Union Law: The Core
of Review under Article 256(2) and (3) TFEU’ (2018) 73 Zeitschrift fiir offentliches Recht 295.

120 Jglesias (n 117).

121 Tbid.
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precedent for the future cases, or whether the General Court departed from the es-
tablished case-law of the Court, or whether the rules or principles of EU law which
the General Court misinterpreted have an important position in the EU legal order,
or whether those rules and principles have systemic or horizontal application in dif-
ferent areas of EU law.'?? These criteria will arguably have to be refined and adjusted
to the reviews that will take place in the future under Article 256(3) TFEU. This is
because the logic of the reformed Statute is that the General Court is supposed to set
new precedents when exercising jurisdiction in the areas of law that have been dele-
gated to it.'? It will also be interesting to see if and how the Court of Justice will
assess whether the rulings of the General Court in these specific areas of law depart
from its established case-law which does not necessarily pertain to those same areas.
This will reopen the discussion about the so-called ‘horizontal’ and ‘vertical’ prece-
dent in the EU judicial system, as well as the relationship between the two EU courts
in shaping the case-law.'** Moreover, it will be interesting to see whether the Court’s
finding of the existence of ‘a serious risk of the unity or consistency of Union law’
will be impacted by developments in its approach to appeals against rulings of the
General Court concerning decisions of boards of appeal of EU agencies, where the
grant of leave is premised on finding that the questions raised are ‘significant with
respect to the unity, consistency or development of Union law’.'%

Scholars have made certain observations about what the future might tell us con-
cerning the exercise and impact of the review procedure.'?® There seems to be no
dispute that the rationale of the reform is to have the General Court taking over the
interpretive authority in the areas that were placed under its control. So, the state of
mind of EU judges should be concerned with ‘empowering’ instead of ‘limiting’ the
General Court,'?” which would imply self-restraint and modesty on the part of the
Court of Justice and courage and creativity on the part of the General Court. If things
play out in this way, there may occur more interpretive divergences between the two
EU courts that might affect the uniformity of EU law.'*® Consequently, the ‘new’
review procedure may have to be exercised more frequently than was the ‘old’ one

122 View of Advocate General Wathelet in Case C-417/14 RX-1I Missir Mamachi di Lusignano v
Commission, EU:C:2015:593, para 54.

123 Previously in the review procedure, the Court of Justice was of the view that developments of
the case-law of the General Court or the fact that the Court has not yet itself ruled on a specific point
of law are not of themselves sufficient to justify a review, since in that area of EU law (civil service)
the General Court was designated as the final interpreter; see Case C-17/11 RX Commission v Petrilli,
EU:C:2011:55, para 4.

124 Iglesias (n 117). See also K Bradley, ‘Vertical Precedent at the Court of Justice of the European
Union: When Push Comes to Shove’ in K Bradley, N Travers and A Whelan (eds), Of Courts and
Constitutions: Liber Amicorum in Honour of Nial Fennelly (Hart Publishing 2014) 47.

125 Art 58a of the Statute. For further discussion, see Section 4 below.

126 Bobek (n 97).

127 Tridimas (n 6) 13.

128 Bobek (n 97); Iglesias (n 117).
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before. This might be the case especially since the precedential value of the General
Court’s decisions in the preliminary ruling procedure will affect a significantly larger
number of actors — individuals and legal persons, national administrative institutions
and courts — than its appellate decisions pursuant to Article 256(2) TFEU, which
affected only EU civil servants.'?

In exercising the review powers, the quest for uniformity will not be the only
concern. It will have to be balanced against other concerns that motivated the reform
of the Statute, such as efficiency and management of resources."*” From this per-
spective, the performance of the review will also depend on how well the Court of
Justice manages the guichet unique mechanism and whether it properly allocates
cases between the two courts, particularly by assessing in the first step whether the
case raises questions of principle. However, if the Court eventually starts investing
more time and effort in controlling what comes before the General Court and dou-
blechecking what comes out of it, hence ending up with more work than it used to
have under the old system, then the entire reform could be futile, and the Court of
Justice’s cure would come out as worse than the disease.

3. The new rules on transparency and participation in preliminary reference
proceedings

Further major novelties introduced by the reform of the Statute concern — once again
— the preliminary ruling procedure before the Court of Justice and the General Court.
The first thing to mention is the expanded list of EU institutions that can intervene
and have their voices heard in the preliminary ruling procedure. Article 23 of the
Statute now provides that every reference for a preliminary ruling sent from national
courts has to be notified not only to the parties before the referring court, every Mem-
ber State, the European Commission, and EU institution(s) whose action or omission
is the subject matter of the reference, but also to the European Parliament, the Coun-
cil, and the European Central Bank.'*' These institutions will thus be able to submit

129 Jglesias (n 117). At the same time, the greater reliance on the review procedure might draw
higher requirements concerning the justification that the Court of Justice provides when deciding (not)
to follow the proposal of the First Advocate General. Its earlier decisions, in which the Court found that
the review could not proceed, were based on scarce reasoning and were not even translated to all EU
official languages. It was therefore argued that, when the First Advocate General proposes a review and
the Court of Justice does not grant it, the Court will have to carefully justify such a decision since the
review proposal might (indirectly) challenge the authority of the General Court’s decisions in the
preliminary ruling procedure; on this point, see ibid.

130 Bobek (n 7) 1528; Bobek (n 97). On the consequences in terms of efficiency of potentially
combining the transfer of the case between the two EU Courts and the activation of the revision
mechanism, see S Soldevila Fragoso, ‘La triste reforma de la cuestion prejudicial’ (2024) 34 Actualidad
administrativa 1, 6-7.

131 See Amendment 52 of the European Parliament’s Proposed amendments to the Statute of the
Court of Justice (n 86). This follows the established case-law of the Court of Justice in which it already
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observations in every case in which they have particular interest, '** contributing fur-
ther to the development of EU law through judicial procedure after they have taken
part in the enactment of specific legal acts. Since the Parliament will likely use every
opportunity to intervene in the preliminary ruling procedure before the Court of Jus-
tice and General Court, this might translate to more inclusiveness and democratic
input in the decision-making of the two EU courts, and potentially greater perceived
legitimacy of their final rulings which may affect many public and private interests.

Further changes are aimed at making the preliminary reference procedure more
open and transparent. Such an effort falls in line with other initiatives the Court of
Justice has recently made to open itself to the public, from scholars to media and
citizens. The Court, for instance, unlocked its historical archives,'** became active
on social media, started publishing national courts’ references for preliminary ruling
(originals and working translations to all official languages), and agreed to
livestream hearings in some important Grand Chamber cases (which should gradu-
ally extend to all hearings).'**

Against this background, with the entry into force of the reformed Statute comes
a new regime of publishing written submissions of the parties taking part in the pre-
liminary ruling procedure — private litigants, interveners, national governments, and
EU institutions. These documents will now automatically be published on the web-
site of the Court of Justice. Their publication will happen within a reasonable time
after the case is closed.'* Access to these submissions while the case is pending
before the Court was excluded for the sake of ‘preserv[ing] the quality and serenity
of the judicial proceedings’.'*

However, every party, including EU institutions and national governments, can
object to the publication of their submissions.'*” They need to communicate that
within three months after the case is closed.'*®* When they do so, they do not have to
state any reasons. So, the Court of Justice and General Court will have no control

started permitting greater involvement of the Parliament and the ECB in the preliminary ruling
procedure.

132 Tridimas (n 6) 20-21. For a different reading on this point, see A Maffeo, ‘Riforma dell’art. 23
dello Statuto: la montagna ha partorito il topolino?’ (2024) Rivista del contenzioso europeo 1.

133 Court of Justice, Decision concerning the deposit of the historical archives of the Court of
Justice of the European Union at the Historical Archives of the European Union (European University
Institute) (2015/C 406/02).

134 See Art 80a of the Rules of Procedure of the Court of Justice and Art 110a of the Rules of
Procedure of the General Court.

135 Art 23(5) of the Statute.

136 Letter from Koen Lenaerts, President of the Court of Justice of the European Union, to Ms
Hadja Lahbib, President of the Council of the European Union, transmitting draft amendments to the
Rules of Procedure of the Court of Justice (Luxembourg, 27 February 2024) 16.

137 Art 96(3) of the Rules of Procedure of the Court of Justice; Art 202(3) of the Rules of Procedure
of the General Court.

138 Although objections after the submissions have been published are admissible. Also, parties
can always decide to withdraw those objections, after which the publication would follow.
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over the parties’ objections.'** They will just receive objections, automatically hold
back the publication, and indicate on the website that the party in question objected
to publication. Besides not having to be justified, those objections will not be chal-
lengeable before the EU courts either. The alternative, in which the EU courts would
have to examine ex ante the merits of the objections to publication or review them
ex post, would arguably be too costly in terms of time and effort required to perform
those tasks. Still, even such a system indeed brings an important change in practice:
‘[p]roactive disclosure is now the rule, and confidentiality will require a formal ob-
jection, which will be announced on the Court’s website’, so that everyone will know
who has ‘chosen secrecy over transparency’.'*® And after the case is closed, if private
actors or Member States or EU institutions indeed object to the disclosure of their
observations, citizens will still be able to request access to them from institutions
other than the Court (typically, the Commission) relying on grounds provided in
Regulation (EC) No 1049/2001, in line with the Grand Chamber’s ruling in
Breyer.'*!

This novelty is supposed to contribute to good governance and greater transpar-
ency of judicial decision-making in the EU. It will provide citizens, national judges,
and scholars with important insights into the reasons that might have motivated the
Court’s judgments.'** This is warranted especially given the Court’s ever greater
involvement with constitutional controversies and human rights matters, mostly in
the framework of the preliminary ruling procedure. As such, the publication could
increase accountability and strengthen trust in the EU judiciary, and consequently in
the EU judge-made law.'** But all this could happen only if the parties’ submissions
were published systematically. If the parties regularly objected to that'** — which
would not be improbable given that they do not have to provide any justification nor
is there any remedy available against their objection — the whole purpose of the new
rules would be defeated.'*’

139 Things work differently when it comes to the parties’ objections to livestreaming of the
hearings, where justification is always required; see Art 80a(3) of the Rules of Procedure of the Court
of Justice and Art 110a(3) of the Rules of Procedure of the General Court, which ask the parties to set
out ‘in detail the circumstances that justify a decision not to broadcast the hearing’.

140 P Dermine, ‘Transparency and Openness at the Court of Justice — Towards Ex Post Publicity
of Parties’ Observations’ in The 2024 Reform of the Statute of the Court of Justice of the EU (EU Law
Live 2024) 25.

141 Case C-213/15 P Commission v Patrick Breyer, EU:C:2017:563.

142 For a discussion of the concept of open justice in the context of judicial decision-making, in
general and at the Court of Justice of the EU, see I Fevola and S Montaldo, ‘Access to Written
Submissions in Preliminary Reference Proceedings: An Evaluation of the CJEU Statute Reform and its
Contribution to Open Justice’ (2025) 10 European Papers 327.

143 Recital 4 to the Regulation amending the Statute of the Court of Justice (n 1).

144 Perhaps private parties will be inclined to object to publication of their observations for strategic
reasons that relate to the remainder of the proceedings before the referring court.

145 Dermine (n 140).
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It is also indicative that the publication of written submissions was not initially
found in the Court’s proposal but was pushed for by the European Parliament in the
later stages of the legislative procedure, in particular by MEPs René Repasi (S&D)
and Patrick Breyer (Greens/EFA). The Court of Justice traditionally had a strict(er)
approach to transparency and access to documents it holds, compared to other trans-
national courts.'*® It never proactively worked on enabling public access to case
files,'?’ despite calls from within its own ranks.'*® But this time the Parliament was
unrelenting about transparency and used the opportunity to have its views integrated
in the future setup of the EU judiciary, although not all of its proposals bore fruit.'*’
The Court did manage to insert certain details that will make its everyday work eas-
ier, such as not having to check the parties’ objections to publication or review
them.'*” The whole episode showed how the EU legislators are invested in institu-
tional matters of the Court of Justice and that, at the end of the day, the Court (as
every court) does not fully control its fate."!

Finally, the reformed Statute changes the way in which future amendments will
be executed. A new provision was inserted to require that every request or proposal
for the amendment of the Statute will be preceded by wide two-month public con-

sultations.'>* These consultations about the developments of the EU judicial system

should be open and transparent and ‘allow for the widest possible participation’.'*?

146 Cf Art 40(2) of the European Convention of Human Rights.

147 On the other hand, access to administrative documents were recently regulated; see Court of
Justice, Decision concerning public access to documents held by the Court of Justice of the European
Union in the exercise of its administrative functions (2020/C 45/02).

148 See Opinion of Advocate General Poiares Maduro in Joined Cases C-514/07 P, C-528/07 P and
C-532/07 P Sweden and Others v API and Commission, EU:C:2009:592, para 37: ‘[Olnce a final
judgment has been delivered, the parties’ submissions should be available to the public unless
exceptional reasons demand that secrecy be maintained in a particular case. However, such reasons
cannot be presumed to exist in all cases. Given the weighty reasons militating in favour of making this
information public, such exceptions should be limited’.

1499 For instance, the Parliament sought to impose a duty to state reasons on parties that object to
publication of their submissions, and to have an exhaustive list of reasons on which they may rely when
raising such objections; see European Parliament, Committee on Legal Affairs, Proposed amendments
to Protocol No 3 on the Statute of the Court of Justice of the European Union, 2022/0906(COD) (6 July
2023), Amendment 50. The criticism of unmotivated objections was shared by legal professionals; see
Council of Bars and Law Societies of Europe, ‘CCBE comments on the draft Rules of Procedure of the
Court of Justice and the General Court’ (Council of Bars and Law Societies of Europe, 27 February
2024), at ccbe.eu, which argued especially against non-publication of observations made by EU
institutions, EU agencies, and Member States, given that ‘these observations reflect the legal views of
public authorities on matters that are often important and relevant more generally and in more than one
EU Member State’.

150 Dermine (n 140).

151 Tbid.

152 Art 62d of the Statute; see also Amendment 68 of the European Parliament’s Proposed
amendments to the Statute of the Court of Justice (n 149).

153 Recital 29 to the Regulation amending the Statute of the Court of Justice (n 1).
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Among the involved stakeholders should certainly be national judges and EU legal
scholars.'>* The outcome of these consultations will be communicated among the
EU judiciary and legislators and made publicly available. This is yet another confir-
mation of the awareness that the institutional fate of the Court of Justice is a matter
of common concern for both EU institutions and the public.

Despite all the commendable novelties introduced by the reform of the Statute
of the Court of Justice, the strive for more open and transparent judicial proceedings
remains a work in progress. Issues with some potentially questionable practices re-
main, like anonymisation of the case names.'*” There is arguably still room for im-
provement, such as considering third-party interventions or amicus curiae briefs to
provide additional inputs that represent diverse points of view and could be relevant
to the interpretation of EU law, as seen in one of the unsuccessful amendments pro-
posed by the European Parliament.'>® Another thing that seems to be ripe for recon-
sideration concerns the expert panel established by Article 255 TFEU and its internal
workings in the process of selecting judges of the two EU courts.'’

But the overall spirit of the recent reform speaks to an increased awareness of
the Court’s importance in the Union’s institutional system in the new (digital) age.
There appears to be a conscious effort to improve the way the Court makes its deci-
sions, presents itself, and communicates with the public. The Court’s basic organi-
sational and governing structures have remained unchanged since the early days of

154 Amalfitano (n 70).

135 In 2018, the Court of Justice decided to replace the names of individuals in all materials related
to the preliminary ruling procedure — most importantly, judgments and opinions of Advocates General
— with random initials that do not correspond to their actual initials; see Court of Justice, ‘Press Release
No 96/18 — From 1 July 2018, requests for preliminary rulings involving natural persons will be
anonymised’ (Luxembourg, 29 June 2018), at curia.europa.eu. The reason was to ensure compliance
with provisions of the General Data Protection Regulation (EU) 2016/679 and Regulation (EU)
2018/1725 on the protection of personal data processed by the EU institutions. Then, in 2023 the Court
decided to change this practice and start replacing the names of individuals — but only natural and not
legal persons — with computer-generated fictional names that are created by ‘dividing words into
syllables, which are then randomly combined to produce’ those names, which do not correspond to the
real names of the parties and are not even existing names. Compared to the previous model of using
random initials, this change was supposed to make recognition of cases, as well as their referencing in
the case-law and scholarship, easier; see Court of Justice, ‘Press Release No 1/23 — Anonymised
references for preliminary rulings lodged from 1 January 2023 to be allocated a fictional name’
(Luxembourg, 9 January 2023), at curia.europa.eu. For critical reflection, see M Bobek, ‘Data
Protection, Anonymity and Courts’ (2019) 26 Maastricht Journal of European and Comparative Law
183; and P Oliver, ‘Anonymity in CJEU Cases: The Court Changes Its Approach’ (EU Law Analysis,
23 January 2023), at eulawanalysis.blogspot.com.

156 European Parliament’s Proposed amendments to the Statute of the Court of Justice (n 149),
Amendment 48; for a discussion, see A Alemanno, ‘Public Participation before the Court of Justice of
the EU: Enhancing Outside Party Judicial Participation via Amicus Curiae Briefs’ (2025) Erasmus Law
Review (forthcoming).

157 See contributions to the EU Law Live Symposium The Selection of EU Judges and the 255
Committee (November 2024), at eulawlive.com.
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its establishment in the 1950s. While this has helped the Court stand on its feet and
become efficient, the environment in which it operates in the 21st century has un-
dergone dramatic changes. Different times need different court — namely, a more
open, transparent, and accountable judicial institution.'*® The latest effort aligns the
Court of Justice better with an essential (yet often overlooked) part of Article 1 of
the Treaty on the European Union (TEU), which talks about ‘an ever closer union
among the peoples of Europe’ in which — importantly — ‘decisions are taken as
openly as possible [...] to the citizen’.

4. The extension of the scope of application of the filtering mechanism on
appeal

The last amendment introduced by the 2024 reform addresses litigation concerning
direct actions. The revised Article 58b of the Statute makes the mechanism for prior
admission of appeals before the Court of Justice applicable to two categories of
cases. On the one hand, the reform upholds the previous provision stipulating that
the filtering mechanism applies to appeals against judgments of the General Court
concerning decisions of independent boards of appeal established after 1 May 2019
within any body, office, or agency of the Union. Regarding those established before
that date, the reform of the Statute expands the list of boards enshrined in the same
provision to which the mechanism applies. The list previously featured only four
boards, namely, those established within the European Union Intellectual Property
Office, the Community Plant Variety Office, the European Chemicals Agency and
the European Union Aviation Safety Agency. As a result of the 2024 reform, the list
now includes the European Union Agency for the Cooperation of Energy Regulators,
the Single Resolution Board, the European Banking Authority, the European Secu-
rities and Markets Authority, the European Insurance and Occupational Pensions
Authority and the European Union Agency for Railways. On the other hand, the
reform extends the application of the same filtering mechanism to all appeals against
the General Court’s judgments rendered on the basis of an arbitration clause within
the meaning of Article 272 TFEU.

In both cases, appeals will proceed before the Court of Justice only if they raise
‘an issue that is significant with respect to the unity, consistency or development of
Union law’."® The procedure for the prior admission assessment is detailed by Arti-
cles 170a and 170b of the Rules of Procedure of the Court of Justice, which have not
been amended after the 2024 reform of the Statute. In essence, they provide that such
appeals shall be accompanied by an annexed request for the appeal to proceed, de-
tailing in which way the case touches upon the unity, consistency, or development

158 Cf C Krenn, The Procedural and Organisational Law of the European Court of Justice: An
Incomplete Transformation (Cambridge University Press 2022).
159 Art 58a(3) of the Statute.
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of EU law.'® The decision on the matter is issued through an order by a Chamber
presided by the Vice-president of the Court and comprising the Judge-rapporteur and
the President of the Chamber of which the Judge-rapporteur forms part.'®!

The two amendments have a common deflationary rationale, as they aim to re-
duce the Court’s workload on appeal. However, the two areas of litigation to which
the prior admissibility mechanism now applies deserve distinct considerations.

When adjudicating decisions of independent boards of appeals, the General
Court essentially exercises appellate jurisdiction. The opportunity for individual ap-
plicants to initiate proceedings on the legality of acts by Union bodies and agencies
before these boards is explicitly provided for by the Treaties.'®® When a board of
appeals is established within a specific EU body or agency, its acts shall first be
contested before that instance. The board’s decision may then be challenged through
direct action before the General Court in accordance with Article 263 TFEU.

The regulatory framework governing proceedings before the boards of appeals
is not uniform, as each has distinct characteristics stemming from the peculiarities
of both its area of competence and respective EU body or agency.'® As a result,
boards are different in their design and do not offer identical guarantees of independ-
ence and impartiality.'® Still, some commonalities also emerge. From an adminis-
trative perspective, boards of appeals traditionally maintain functional continuity
with their respective bodies or agencies. On that basis, their power of review forms

160 Art 170a of the Rules of Procedure of the Court of Justice. Thus worded, the provision in
question poses the burden of proof of the case’s impact on the unity or development of EU law on the
appellant’s shoulder (MF Orzan, ‘L’estensione del meccanismo preventivo di ammissione delle
impugnazioni a cinque anni dalla sua entrata in vigore nella recente riforma dello statuto della Corte di
giustizia dell’Unione europea: bilanci e prospettive’ in B Nascimbene and G Greco (eds), La riforma
dello Statuto della Corte di giustizia (2024) Eurojus 94, 102; M Coli, ‘La Corte di giustizia si pronuncia
sul primo pourvoi ammesso ai sensi dell’articolo 58 bis dello Statuto e conferma il carattere restrittivo
del “filtro” sulle impugnazioni’ (2024) 2 Rivista del contenzioso europeo 205, 207; R Torresan,
‘Filtering Appeals Over Decisions Originally Taken by the Boards of Appeal: Rationale, Impact and
Potential Evolution of Article 58a of the CJEU Statute’ in J Alberti (eds), Quo vadis, Boards of Appeal?
The Evolution of EU Agencies’ Boards of Appeal and the Future of the EU System of Judicial Protection
(2024) Rivista del contenzioso europeo 129, 140).

161 Art 170b of the Rules of Procedure of the Court of Justice.

162 Art 263(5) TFEU.

163 P Stancanelli and A Menéndez Ferndndez, ‘Role and Perspectives of the Boards of Appeals of
EU Agencies in Light of the Reform of the Statute of the Court of Justice’ in J Alberti (eds), Quo vadis,
Boards of Appeal? The Evolution of EU Agencies’ Boards of Appeal and the Future of the EU System
of Judicial Protection (2024) Rivista del contenzioso europeo 305, 306 ftf; Torresan (n 160) 132.

164 K Bradley, ‘The Court of Justice Appeal Filter Mechanism and Effective Judicial Protection:
Throwing out the Baby with the Bathwater?’ in The 2024 Reform of the Statute of the Court of Justice
of the EU (EU Law Live 2024) 9, 11; J Alberti, ‘The Position of Boards of Appeal: Between Functional
Continuity and Independence’ in M Chamon, A Volpato and M Eliantonio (eds), Boards of Appeal of
EU Agencies: Towards Judicialization of Administrative Review? (Oxford University Press 2022) 247.
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an integral part of the administrative procedure.'®> Against this background, in recent
years, the regulatory framework for boards of appeals has exhibited a general trend
towards progressively enhancing their adjudicatory — or quasi-judicial — nature and
statutory independence from their respective EU bodies or agencies.'® There is no
opportunity to explore the rich academic discourse on this subject.'®’ For the present
analysis, it suffices to stress that the filtering mechanism for appeals against the Gen-
eral Court’s judgments on boards of appeals’ decisions constitutes a key manifesta-
tion of that trend.

The filtering mechanism was first introduced by the 2019 reform of the Statute,
which followed by only three years the 2016 abolition of the Civil Service Tribunal
and the doubling of judges at the General Court. As anticipated, these amendments
implied a departure from the judicial architecture previously envisaged by the Treaty
of Nice.'®® In turn, the decline of specialised tribunals enhanced the role and position
of boards of appeals as specialised fora for administrative review on acts issued by
EU bodies and agencies.'® Together with the strengthening of their guarantees of
independence and impartiality, that phenomenon reinforced the position of boards
of appeals as quasi-judicial bodies whose review of the legality of administrative
acts contributes to safeguarding the right to an effective remedy under Article 47 of
the Charter.'”® The Court of Justice’s recent case-law has emphasised this feature. In
Aquind, a case concerning a decision issued by the ACER Board, the Court of Justice
upheld the latter’s quasi-judicial nature by affirming that it shall exercise a full re-
view of the contested administrative act.'”! The General Court, in turn, operates as
an appellate jurisdiction over decisions of boards of appeals which already exercised
full review.

As noted by the Court of Justice on occasion of the 2019 reform, many succes-
sive appeals in ‘cases which have already been considered twice, initially by an in-
dependent board of appeal, then by the General Court, [...] are dismissed by the
Court of Justice because they are patently unfounded or on the ground that they are

165 This is why some of them are even entitled to replace or amend the act under scrutiny when
upholding the action.

166 Stancanelli and Menéndez Fernandez (n 163) 310.

167 On this topic, among the most recent literature, see the wide-ranging contributions published in
M Chamon, A Volpato and M Eliantonio (eds), Boards of Appeal of EU Agencies: Towards
Judicialization of Administrative Review? (Oxford University Press 2022); J Alberti (eds), Quo vadis,
Boards of Appeal? The Evolution of EU Agencies’ Boards of Appeal and the Future of the EU System
of Judicial Protection (2024) Rivista del contenzioso europeo; as well as G Greco, Le commissioni di
ricorso nel sistema di giustizia dell’Unione europea (Giuffré 2020).

168 See Section 2.1 above.

169 Alberti (n 164) 246. On the apparent alternative between specialised tribunals and boards of
appeals, see Alonso Garcia (n 11) 8.

170 Nascimbene and Greco (n 25) V. For a critical account, see Stancanelli and Menéndez
Fernandez (n 163) 313 ff.

171 Case C-46/21 P ACER v Aquind, EU:C:2023:182, paras 59 and 63.
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manifestly inadmissible’.!”* This consideration led the Parliament and Council, act-
ing on the request of the Court, to establish a mechanism of prior admission of sim-
ilar appeals, ‘to enable the Court of Justice to concentrate on the cases that require
its full attention’. As underlined by the literature, the mechanism had a profound
impact on litigation in those domains.'” Indeed, only seven cases (all concerning
EUIPO acts) adjudicated by the General Court have been reviewed by the Court of
Justice since 2019.'™ Still, the 2022 proposal for amending the Statute underlined
that other independent boards of appeals were already set up in 2019 while not men-
tioned in Article 58a of the Statute.'” Therefore, their exclusion from the prior ad-
missibility procedure appeared inconsistent with the overall rationale of the mecha-
nism.'”® As a result, the 2024 amendment under analysis should be seen as a com-
plement to the 2019 reform, as it broadened the scope of the filtering mechanism to
the whole spectrum of the independent boards of appeals. But deflation is not the
only rationale of the reform. Indeed, such an amendment consolidates the respective
roles of EU Courts in litigation on acts adopted by Union agencies endowed with
independent boards of appeals. While the General Court constitutes the appellate
jurisdiction, the Court of Justice shall be seen as the last instance court whose access
thereto is limited to questions of law touching upon the ‘unity, consistency or devel-
opment of Union law’.'”’

Conversely, partially different considerations apply to extending the same filter-
ing mechanism to appeals on cases brought before the General Court on the grounds
of an arbitration clause under Article 272 TFEU.'”® In this domain, the General Court
is not an appellate jurisdiction but a first-instance one. According to the Court of
Justice’s 2022 request, questions concerning the unity of the EU legal order emerge
only rarely from that stream of litigation, thus justifying the opportunity to limit ac-
cess to appeals. It follows that the only rationale for extending the prior admissibility
procedure designed for boards of appeals’ cases to Article 272 TFEU is to reduce
the workload of the Court of Justice on appeals litigation.

172 Regulation (EU, Euratom) 2019/629 of the European Parliament and of the Council of 17 April
2019 amending Protocol No 3 on the Statute of the Court of Justice of the European Union, recital 4.
On this point, see Torresan (n 160) 133.

173 Angeli (n 27) 10.

174 Coli (n 160) 2.

1752022 Proposal (n 5) 8.

176 For a critical reading of the architecture resulting from the 2019 reform, see Torresan (n 160)
136 ff.

177 Art 58a(3) of the Statute. On this point, see Alonso Garcia (n 11) 7; Orzan (n 160) 107-108.

178 According to that provisions, the Court of Justice ‘shall have jurisdiction to give judgment
pursuant to any arbitration clause contained in a contract concluded by or on behalf of the Union,
whether that contract be governed by public or private law’.
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5. Not a conclusion but... rather a way forward

This article aimed to provide a critical assessment of the 2024 reform of the Statute
of the Court of Justice from a procedural perspective. To that aim, the analysis has
been complemented with relevant amendments to the Rules of Procedure of the
Court and General Court. When bringing any scientific contribution to an end, con-
cluding remarks are usually appropriate. Still, this article was not intended to con-
clude but rather to serve as a first step towards further analysis developed in the
Special Section ‘Perspectives on the Reformed EU Judicial Architecture’. The un-
derlying rationale of that publication project is to bring together different perspec-
tives of analysis on the new EU judicial architecture, thus deepening the novelties
introduced and their early application beyond the procedural dimension developed
herein. This article thus provided the groundwork for the contributions featured in
the Special Section, which address the many open questions stimulated by the reform
from a multi-perspective viewpoint. Therefore, rather than concluding remarks, this
final section provides a way forward to the subsequent lines of analysis.

Key interrogatives touch upon the implementation of the new EU judicial archi-
tecture and its future prospects. Indeed, recent scholarship underlined that the reform
gives rise to several ‘known unknowns’,'”” which only time and further scholarly
reflection will clarify. To provide just one example, uncertainties surround the re-
form’s effectiveness in addressing the issues driving the overall amendment of the
Statute. On this point, divergent views have emerged. Some scholars argued that the
reform would not be a structural solution to the Court’s overload but rather a tempo-
rary palliative.'® Should the renewed workload management between the Court of
Justice and General Court succeed in reducing the time for defining preliminary ref-
erences, the reform would risk stimulating referrals from national courts even more,
thus exacerbating current issues.'*!

Conversely, other authors raise concerns about the potential fear that national
courts may perceive their questions as of lesser importance if examined by the Gen-
eral Court rather than the Court of Justice, thereby discouraging them from refer-
ring."®* In response to such criticism, it has been noted that concerns in the academic
and institutional discourse on the Court of First Instance’s feasibility to deal with
important areas of EU litigation arose even when that judicial body was first estab-
lished. After 35 years, such fears are now overcome and the General Court is a key

179 This particularly effective expression has been advanced in Sarmiento (n 15).

180 Bobek (n 7) 1543.

181 Ibid, 1540.

182 Orzan (n 41) 50. On national courts’ potential distrust, see the considerations referred to above
in Section 3.2, as well as RG Conti, ‘C’era una volta il rinvio pregiudiziale. Alla ricerca della fiducia —
un po’ perduta — fra giudici nazionali ed europei’ in B Nascimbene and G Greco (eds), La riforma dello
Statuto della Corte di giustizia (2024) Eurojus 118.
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protagonist in the EU’s judicial architecture.'® Therefore, it appears reasonable to
expect that successive practice would enable national judicial authorities to become
accustomed to preliminary rulings issued by the General Court, thereby getting over
potential distrust.'®*

The renewed centrality gained by the General Court in the EU judicial architec-
ture may stimulate further reforms of the Statute of the Court of Justice in the near
future. Still, it is quite challenging — at least for the time being — to determine whether
the reform marks the first step of an already defined future evolutionary path.'®* In-
deed, the 2024 reform can be seen as an experiment'®® which, if successful, may pave
the way for further devolution of jurisdiction on preliminary references to the Gen-
eral Court.'®” We will know that in four years after the entry into force of the re-
formed Statute, when the Court of Justice will present a report to the EU legislative
institutions analysing how the reform of the preliminary ruling procedure has pro-
gressed. If the system will be firing on all cylinders, the report may be accompanied
with a request for amending the Statute, in particular to expand the list of specific
areas in which the General Court will be deciding in the preliminary ruling proce-
dure. That would be another indication of the course in which the EU judiciary seems
to be heading — with the General Court ‘handling the bulk of the docket’ in a manner
of a supreme court and the Court of Justice ‘deciding on points of principle and cases
of constitutional relevance’ in a manner of a constitutional court.'®® Conversely, if
the reform does not produce the desired results, the possibility of a different and even
more profound rethinking of the EU judicial system remains open.'® Against these
various questions, only time and future practice will tell. Still, this piece and the other
articles featured in the Special Section aim at paving the way — or, given the multiple
perspectives developed, the ways — for the future assessment of the EU judicial ar-
chitecture’s evolution.

183 Condinanzi and Amalfitano (n 24) 9.

184 A Tizzano, ‘Il trasferimento di alcune questioni pregiudiziali al Tribunale UE’ in Quaderni
AISDUE (Editoriale Scientifica 2023) 112.

185 Angeli (n 27) 5.

186 In this line, see Iglesias Sanchez and Sarmiento (n 59) 5.

187 Condinanzi and Amalfitano (n 24) 8; Amalfitano (n 28) 13; Angeli (n 27) 11. See also Tridimas
(n 6) 22, who argued that ‘it is unlikely that the transfer will lead to unhealthy fragmentation’ of EU
law since ‘[t]here are good preventive and corrective mechanisms in place and, on a cost benefit
analysis, the reform comfortably passes the test’.

188 Sarmiento (n 15) 4; see also M van der Woude, ‘The Place of the General Court in the
Institutional Framework of the Union’ in Weekend Edition No 81 (EU Law Live 2021) 1, 20.

189 Tizzano (n 184) 112.
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