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1. Introduction

Let us say it bluntly: at least in the short term, the transferral of preliminary rulings will
not upset the EU system of judicial protection, nor the settled case-law of the Court of
Justice of the European Union (CJEU). This reform has not been extensively debated
outside the limited realm of EU scholars and many national judges are not aware of it,
also because just a few operate in the policy fields transferred to the General Court (GC)
and just a handful of requests are raised in those areas from some Member States. '
After all, this should not be surprising. Being unaware of this reform means, to
some extent, catching a crucial part of'its spirit: to change everything, for some things
to remain the same. The Rubicon of the transferral of preliminary rulings has finally
been crossed, for the sake of closing the chapter opened in 2015, by doubling the
members of the GC.? Yet this has been done only under specific conditions, aimed
at keeping the role of the Court of Justice (CJ) and of the preliminary ruling proce-
dure as close as possible to the existing one.
However, as taught by the Gattopardo, even those who embrace change to keep
their role in (r)evolutionary times must accept to undergo some mutations themselves.
Therefore, what transformation will the EU judiciary face after this reform? How
will the institution that has probably played the most striking role ever for the process
of European integration, at least from a purely legal perspective, evolve in the future?
Standing on the shoulders of the previous literature,® this article aims at ques-
tioning the foundations of the current debates on the reform and proposing new is-
sues to be discussed as well as a different interpretation on the direction taken by the
EU judiciary. The reader should be aware that this article has no truth to tell and no
answer to give to many of the issues that it raises. Conversely, it aims to look for

! Lacking official statistics, on the basis of the documents publicly available from the CJEU
database, after six months of application of the new provisions the judges from 15 Member States were
still not involved in the dialogue with the GC. As for Italy, recent studies have assessed that statistically
just 3 or 4 cases per year are raised in the policy fields (theoretically) transferred to the GC (see J
Alberti, ‘Il trasferimento del rinvio pregiudiziale al Tribunale, all’alba della sua entrata in vigore’
(2024) 1 Rivista Quaderni AISDUE 511).

2 C Curti Gialdino, ‘Il raddoppio dei giudici del Tribunale dell’Unione: valutazioni di merito e di
legittimita costituzionale europea’ (2015) 8 Federalismi 1; F Dehousse, ‘The Reform of the EU Courts
(II). Abandoning the Management Approach by Doubling the General Court’ (2016) 83 Egmont Papers
1; A Alemanno and L Pech, ‘Thinking Justice Outside the Docket: A Critical Assessment of the Reform
of the EU’s Court System’ (2017) 54 Common Market Law Review 129; D Sarmiento, ‘The Reform of
the General Court: An Exercise in Minimalist (but Radical) Institutional Reform’ (2017) 19 Cambridge
Yearbook of European Legal Studies 236; C Amalfitano and M Condinanzi (eds), La Corte di giustizia
dell’Unione europea oltre i Trattati: la riforma organizzativa e processuale del triennio 2012-2015
(Giuffré 2018); M Derlén and J Lindholm (eds), The Court of Justice of the European Union:
Multidisciplinary Perspectives (Hart Publishing 2018).

3 Individual contributions will be cited below, in the forthcoming footnotes. In general terms, see
the Special Issues published by M Condinanzi and C Amalfitano (eds), La riforma dello Statuto della
CGUE (2024) 2 Rivista del contenzioso europeo and by B Nascimbene and G Greco (eds), La riforma
dello Statuto della Corte di giustizia’ (2024) Eurojus, as well as the Symposium The 2024 Reform of
the Statute of the Court of Justice of the EU (EU Law Live 2024), at eulawlive.com.


https://eulawlive.com/symposia/the-2024-reform-of-the-statute-of-the-court-of-justice-of-the-eu/
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them, deepening the debates on a reform that has certainly marked the beginning of
a new era for the EU system of judicial protection.

To this end, the article starts by discussing the main narratives surrounding the
reform, namely the increasing specialisation of the GC, the reduction of the workload
of the CJ and its progressive constitutionalisation, highlighting the seed of truth that
can be found in them as well as the misunderstandings on which they are based (2).

Subsequently, it proposes a further interpretation on the long-term impact of this
reform, arguing that its main legacy should more precisely be identified as the verti-
calisation of the EU judiciary. While this evolution may certainly bring some bene-
fits to the EU system of judicial protection, it clearly also entails some risks (3).

Finally, it presents a couple of thorny issues that have not thus far attracted the
attention of the debates, but which deserve to be discussed for the purpose of as-
sessing the future of the EU judiciary: the role of the CJ in the legislative process
regarding the amendments of its own Statute and the benchmarks for assessing
whether the reform reaches its targets (4).

2. Some narratives to be questioned

2.1. Dealing with oxymoron: the (alleged) specialisation of the General Court

The first narrative that deserves to be questioned in order to understand the reform
of the CJEU Statute is the one related to the alleged specialisation of the GC, com-
monly accepted (albeit more or less strongly debated)* in the legal literature as a
clear output of the reform. A particularly fervent plea for this argument was also
made by President Lenaerts in the hearing of 9 May 2023, before the European Par-
liament. On that occasion, the President of the CJ reassured MEPs about the ‘ordi-
nary’ nature of the reform, emphasising that having a specialised jurisdiction in very
technical matters is typical of many national judicial systems and that the CJEU’s
request, therefore, was simply aimed at making the GC a ‘spezialisiertes Gericht der
Union, im Dialog mit den Vorlagegerichten der Mitgliedstaaten’.

4 See T Tridimas, ‘Breaking with Tradition: Preliminary Reference Reform and the New Judicial
Architecture’ in The 2024 Reform of the Statute of the Court of Justice of the EU (n 3) 5; S Iglesias
Sanchez, ‘Shared Jurisdiction of EU Courts Over Preliminary Rulings: One procedure. Two Courts.
One Interpretation?’ (2024) 3-4 REALaw 79; D Sarmiento, ‘On the Road to a Constitutional Court of
the European Union: The Court of Justice After the Transfer of the Preliminary Reference Jurisdiction
to the General Court’ (2023) 19 Croatian Yearbook of European Law and Policy VI, IX and X. For a
more thorough discussion on this trend, see in particular MF Orzan, ‘Un’ulteriore applicazione della
“legge di Hooke”? Riflessioni a margine dell’entrata in vigore della recente riforma dello Statuto della
Corte di giustizia dell’Unione europea’ (2024) Rivista del contenzioso europeo 30, 57-59 and D Sar-
miento, ‘Gaps and “Known Unknowns” in the Transfer of Preliminary References to the General Court’
(2024) 2 Rivista del contenzioso europeo 1, 22.

5 ¢[...] a specialised Court of the EU, that dialogues with the national referring Courts’ (translated
by the Author). See the debates held in the European Parliament on 9 May 2023, on the occasion of the
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Certainly, the judges of Bdtiment Thémis will now add to their judicial portfolio
a new competence to hear and determine preliminary references in some very cir-
cumscribed and specialised areas of law — quite a paradox, for an institution called
the General Court.® After having experienced in 2019 the creation of specialised
chambers in staff and intellectual property cases (something quite unique, looking
from 1989 onwards),” the GC will now further increase its competences, becoming
— at least in the less relevant cases — the interlocutor of national judges in another six
very technical subjects.

However, both for procedural and institutional reasons, the argument of the pro-
gressive specialisation of the GC is not fully convincing.

Procedurally speaking, the transfer of preliminary rulings will increase the legal
areas and the judicial procedures that the GC is called upon to handle. In fact, the
policy fields in which the GC now delivers preliminary rulings were rarely dealt with
in the past through direct actions. Moreover, the reform expands the range of judicial
procedures that the GC is called upon to apply, as it adds the preliminary ruling pro-
cedure to the one established for managing direct actions.

Nor can it be said that this reform leads to a further infernal specialisation of the
GC, i.e. of its chambers. The newly established chamber dedicated to preliminary rul-
ings is actually a meta-chamber, i.e.a chamber composed of 10 judges who simultane-
ously belong to the previous chambers and to the new one.® Therefore, the judges deal-
ing with preliminary rulings will become even less specialised than the others. They
will be called on to apply a further judicial procedure, and they will be exposed to a
much broader range of legal issues. Moreover, if they act as Advocate Generals for
preliminary rulings and as judges in direct actions, they will also be required to play a
further role.

Even more shadows appear when this narrative is analysed from an institutional
perspective.

hearing before the JURI Committee of the President of the Court of Justice, the President of the General
Court, representatives of the Legal Service of the European Commission, the CCBE, the Austrian
Constitutional Court, the French Council of State and academic experts, available at
multimedia.europarl.europa.eu, in particular from minute 09:35:00. It is noteworthy that President
Lenaerts, in order to deal with this specific topic, changed language from French to German, probably
in order to better catch the attention of those MEPs more concerned about it.

6 U Oberg, ‘A “General” Court in Name Only?’ (2024) 3 Concurrences 2.

7U Oberg, M Ali and P Sabouret, ‘On Specialisation of Chambers at the General Court’ in Derlén
and Lindholm (n 2) 211; MF Orzan, ‘La specializzazione del Tribunale dell’Unione europea tra realta
e prospettive: ieri, oggi, domani (?)’ in C Amalfitano and M Condinanzi (eds), I/ giudice dell’Unione
europea alla ricerca di una assento efficiente e (in)stabile: dall’incremento della composizione alla
modifica delle competenze (Giuffré 2022) 89.

8 MF Orzan, ‘Pronti, partenza, via! Il Tribunale adotta le decisioni necessarie a garantire il funziona-
mento della recente riforma dello Statuto della Corte di giustizia UE’ (2024) 2 Rivista del contenzioso
europeo 1.


https://multimedia.europarl.europa.eu/en/webstreaming/committee-on-legal-affairs_20230509-1500-COMMITTEE-JURI
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First, even though the concept of ‘specialised judicial protection’ can certainly
not be framed within a single definition or an established set of features,’ it should
be highlighted that both at national level (as in the case of the German Bun-
despatentgerichten, just to mention one example) and at EU level (e.g. the Unified
Patent Court and the Boards of Appeal of several EU agencies) far greater examples
of specialisation can be found.'® Creating judicial panels composed of both legal and
technical experts, assessing technical knowledge during the selection of new judges,
offering ongoing training to keep judges up to date on the most innovative technical
aspects of a certain policy field... these are all features that do belong to the Euro-
pean idea of ‘specialised judicial body’ and clearly cannot (and probably never will)
be applied to the GC. This alone should lead to a more cautious application of the
concept of ‘specialisation’ to the GC.

But, most importantly, how can this reform be said to be aimed at specialising
the GC, if national courts have no guarantees of being able to dialogue with the ‘Eu-
ropean specialised judge’ of those specific policy fields?

As is well known, the allocation of preliminary references to the GC, even in the
areas theoretically transferred to its competence, will depend on the interpretation of Ar-
ticle 50b(1) and (2) of the CJEU Statute made by the CJ (alone, since there is no room
for the referring judge, the GC or the parties of the national proceeding to have their
voices heard). There is no doubt that the CJ will be measured and prudent in interpreting
the concepts of ‘independence of the question’ and of ‘coming exclusively within one or
several of the transferred areas’ (after all, the reduction of its own workload is at stake!).
And it is equally evident that a careful interpretation of the legislation currently in force
could already allow a direct dialogue between national courts and the GC.

However, if the reform had really been aimed at pursuing the specialisation of
the GC and granting to the latter the ‘fan base’'' of national judges already evoked
in the legal debates, it would not have interposed a guichet unique — and a guichet
unique thus composed — between the national judges and the ‘EU specialised judge’.
National courts should have been left free to consult and send the question to the EU

9 Ex multis, C Ginestet (ed), La spécialisation des juges (Presses de I’Université Toulouse 2012); P
Farina, Contributo allo studio della specializzazione del giudice. Profili evolutivi, nodi critici e prospettive
future (Giappichelli 2020); F Montag and F Hoseinian, ‘The Forthcoming Reform of the General Court of
European Union: Potential Specialization within the General Court’ (2012) International Antitrust Law &
Policy 83. Some decades ago, the issue of specialisation was tackled from the perspective of antitrust law:
see, on this point, D Waelbroeck and D Fossellard, ‘Should the Decision-making Power in EC Antitrust
Procedures Be Left to an Independent Judge? The Impact of the European Convention on Human Rights
on EC Antitrust Procedures’ (1994) Yearbook of European Law 111; House of Lords, EU Committee, 15%
Report of Session 2006/2007, An EU Competition Court, at publications.parliament.uk.

19 Ex multis, see A Bender, K Schiilke and V Winterfeldt, 50 Jahre Bundespatentgericht: Festschrift
zum 50-jéihrigen Bestehen des Bundespatentgerichts am 1. Juli 2011 (Heymann 2011); J Alberti, ‘New
Developments in the EU System of Judicial Protection: The Creation of the Unified Patent Court and Its
Future Relations with the CJEU’ (2017) 24 Maastricht Journal of European and Comparative Law 6.

1 Sarmiento (n 4) 26.


https://publications.parliament.uk/pa/ld200607/ldselect/ldeucom/75/75.pdf
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court they deemed best qualified to answer their doubts. In order to prevent abuses,
beyond the safeguards already provided by Article 256(3) TFEU, an internal reallo-
cation mechanism could have been envisaged, modelled on the one that already ex-
ists for direct actions.'? Alternatively, if the drafters of the reform could not refrain
themselves from following the vogue of this era, namely that of offering a one-stop
shop (an approach which is usually dearer to the business world than to that of judi-
cial remedies, but so be it), the guichet unique could at least be composed equally of
members of the CJ and of the GC."? If that had been the case, national courts would
have felt that they had a specialised, European, counterpart coming to their support
in the most technical cases. Conversely, the current legal framework may well give
the impression that national courts simply activate a procedure aimed at generating
a principle of law that they are subsequently obliged to follow.'*

All these elements should suggest that greater caution is needed when speaking
of a reform aimed at specialising the GC. Certainly, the latter will become, in the
future, the manager of a plurality of specialised litigations. But will this make the
GC a specialised judge? Or, rather, will it make the latter a ‘harmoniser’, i.e.a court
aimed at avoiding the fragmentation of EU case-law? The second scenario actually
seems far more likely. And the idea, shared virtually by all scholars, that this reform
will only be the first step towards a delegation of competences to hear preliminary
references in even more areas further supports this reading.

2.2. Reducing (or changing) the workload of the Court of Justice?

A further narrative that deserves to be discussed in order to assess the rationale (and
the future impact) of the reform is the one related to the workload of the CJ, which
this reform is expected to reduce. Intuitively, this argument has a strong self-explan-
atory basis, given by the sheer fact of the transfer of cases from the CJ to the GC.
Moreover, supporters of this argument rightly maintain that it needs to be put into
perspective: indeed, even if the decrease in workload were of little significance in
the short term, it could still give greater relief in the longer run, when further areas
will be transferred to the GC.

12 Art 54 of CJEU Statute.

13 C Amalfitano, ‘Il futuro del rinvio pregiudiziale nell’architettura giurisdizionale dell’Unione
europea’ in J Alberti and G De Cristofaro (eds), I/ rinvio pregiudiziale come strumento di sviluppo degli
ordinamenti (Pacini 2023) 55.

14 Or, in the more inspired words of Bobek, ‘then national courts might, at a certain moment, stop
feeling like dialogue partners, who are being assisted in solving concrete cases before them, but more
like “cannon fodder” for further development of the law and some abstract disputes happening in
Luxembourg’ (M Bobek, ‘The Future Will Tell. Of Course It Will, But on What Criteria?’ in The 2024
Reform of the Statute of the Court of Justice of the EU (n 3) 41).
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However reasonable this teleological key of interpretation may seem, an assess-
ment of the immediate gain of transferring the ‘jewel in the crown’'” should never-
theless be made. Indeed, during the negotiations, the CJ itself associated the need to
reduce its workload with what is most delicate and valuable today: the possibility to
dedicate more time and energy to dialogue with national supreme courts and thus
gain a better understanding of the peculiarity of each national legal order.'® And
given such an important and delicate goal, which must be pursued without delay, the
quantitative impact of the reform needs to be carefully assessed.

This issue has already been addressed by scholars'’ who are familiar with the CJ’s
internal working methods (it is a pity that it has not been addressed by the CJ itself in
its request'® and, above all, by the EU legislators, who should have carried out an im-
pact assessment themselves) and this article does not claim to add much to what has
already been said.

As for today, it is not very clear how much work the CJ will really be relieved of.
However, what appears absolutely evident is that the issue of workload should be
looked at from another perspective: what was needed was not to reduce the CJ’s work-
load, but rather to increase that of the GC, following the doubling of its members. "

Be that as it may, the quantitative analysis has to start from what the CJ itself stated
in its request for amendment, i.e. that the transferral would hand over 20 per cent of the
requests for a preliminary ruling to the GC.?° Given that, according to official statistics,
preliminary rulings account for about 62 per cent of the CJ’s workload,?' this means
that the relief should theoretically amount to 12.5 per cent of the overall cases. How-
ever, for the reasons discussed above, this share will not be transferred entirely, since
some cases will remain within the jurisdiction of the CJ. Though it is early to draw any
conclusions, these first 7 months of application of the new Statute show that, out of 32
references for preliminary rulings related (also) to subjects listed in Article 50b, 29
cases were actually assigned to the GC and 3 instead remained within the province of
the CJ.** This brings the relief to around 11 per cent of the overall caseload.

15 P Craig and G de Burca, EU Law: Text, Cases, and Materials (4™ edn, Oxford University Press
2008) 460.

16 See the debates held in the European Parliament on 9 May 2023 (n 5).

17 M Bobek, ‘Preliminary Rulings Before the General Court: What Judicial Architecture for the
European Union?’ (2023) Common Market Law Review 1515.

'8 The request for amendment of CJEU Statute is available as a document attached to the Council
working document of 12 December 2022, No. 15936/22. The data made available therein are very
general (not broken down by country, by referring judge, etc) and very few, since issues such as the
intervention of national governments, the presence or absence of hearings, etc are not reported.

19 As also highlighted by Amalfitano (n 13) 39-40; Bobek (n 17) 1517; Sarmiento (n 4) VIIL.

20 Request for amendment of CJEU Statute (n 18) 5.

21 Court of Justice, Annual Report 2024 — Statistics Concerning the Judicial Activity of the Court
of Justice (March 2025), at curia.europa.eu 15.

22 Data referring to the period 1 October 2024 — 30 April 2025 and including only those data
publicly available on the Curia website. The cases left to the jurisdiction of the CJ are C-148/25


https://curia.europa.eu/jcms/upload/docs/application/pdf/2025-03/ra_en_statistiques_24_-_cour.pdf
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However, if some cases are indeed handed over to the GC, more tasks will be
acquired by the same CJ: the preliminary control of the guichet unique of all the
references raised by national judges, potentially also involving a Réunion Général if
the matter is sensitive;> the First Advocate General’s examination of all the rulings
made by the GC to check whether the réexamen procedure needs to be activated; and
the réexamen itself, even though it will hopefully take place just in a few cases.
Mathematically speaking, therefore, very little of that 11 per cent of hypothetical
relief is likely to remain.

From a quantitative point of view, therefore, the workload of the CJ does not
seem about to decrease (at least to any considerable degree). Yet, it will certainly
change in its nature, as the CJ will acquire many more tasks of sheer management
and supervision of the work of the whole EU judiciary and, in particular, the GC.

2.3. The constitutionalisation of the Court of Justice (and the multiple meanings
thereof)

This brings the analysis to the ‘repeated mantra’** within the current literature, ac-
cording to which the CJ, thanks to the reform, will make a further step towards con-
stitutionalisation.

Straight after the publication of the request (which, as is well known, was very
similar to the legislation eventually adopted), Petri¢ highlighted that ‘the reform [...]
will likely redefine the roles of the CJ and the GC and push them towards their ideal
types: the former towards an EU constitutional court and the latter towards an EU
supreme court/council of state’.** In the same period, Dermine, arguing on the basis
of Krenn’s theory, stated that ‘the reform would certainly further the metamorpho-
sis of the Court into a constitutional jurisdiction [...] confirm[ing] the Court’s Luh-
mannian turn, [...] thereby instilling another “dose of Habermas™.*’ After its entry
into force, Iglesias Sanchez pointed out that ‘the Reform Regulation is not as innoc-
uous for the EU judicial structure as it may have first appeared. It partially consoli-
dates the role of the CJ as an EU Constitutional Court’,?® given that the reform entails

Emscher Aufbereitung, C-119/25 Marabu Airlines and C-909/24 Investcapital. The lack of publication
of the orders of reference (though for the latter two cases the summary published in the OJ is available)
precludes a more accurate analysis on this point, at least for the time being. However, based on the
documents currently available, it seems reasonable to assume that the cases remaining under the
jurisdiction of the CJ did not fall exclusively within one or more of the areas transferred to the GC.

23 See Art 93a(3) of the Rules of Procedure of the CJ.

24 C Amalfitano, ‘The Transplant of Procedural Rules from the CJ to the GC’ in The 2024 Reform
of the Statute of the Court of Justice of the EU (n 3) 29.

25 D Petri¢, ‘The Preliminary Ruling Procedure 2.0’ (2023) 8 European Papers 42.

26 C Krenn, The Procedural and Organisational Law of the European Court of Justice: An
Incomplete Transformation (Cambridge University Press 2022).

27 P Dermine, ‘What the European Court of Justice Is For — Making Sense of the ECJ’s Procedural
and Organisational Law’ (2023) 19 European Constitutional Law Review 768, 784—785.

28 Iglesias Sanchez (n 4) 84.
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‘an explicit endorsement of the constitutionalisation of the CJ’.* On the same line,
Sarmiento noted that the reform puts the Court ‘on the road to a constitutional court
of the European Union’.*° Similar views are also echoed by insiders. According to
Orzan, ‘a process of constitutionalisation of the CJ seems to be increasingly emerg-
ing’,*! both in functional and structural terms. In the words of Tovo, this reform
further constitutionalises the role of the CJ, despite pursuing this goal without a real
‘constitutional moment’.*

There is no doubt that the CJ, also thanks to this reform, will be able to focus on
the most relevant issues brought to its attention. Moreover, according to recital n 4
of the Regulation amending the CJEU Statute, ‘the Court of Justice is increasingly
required [...] to rule on matters of a constitutional nature’ (emphasis added). This
provision should not be underestimated, being the first time in which the EU legis-
lator has associated the term ‘constitutional” with the CJ, albeit only indirectly.

Yet now that the dust is settling and the reform has started being applied, the
time may be ripe for a deeper consideration of how the role of the CJ will evolve in
the years to come.

On the one hand, this reform does not grant the CJ any new powers or functions,
since it simply gives the latter the option of transferring some cases (which were in
any case within its competence!) to the GC. Moreover, the CJ does not acquire, with
this reform, the powers which are typical of many constitutional courts (such as, just
to give some examples, annulling the legislation of the federated entities or ruling on
the validity of the election of the members of the parliamentary assembly). They would
really be the game changer for the constitutionalisation of the CJ (and of the EU legal
order as a whole). Yet, they have absolutely not been touched by this reform.

On the other hand, the richness of meanings of the term ‘constitutional’ (leaving
aside the semantics: the multiple ways in which the role of the constitutional courts
has been implemented in temporal and geographic terms) should rather call for a
definition of the #ype of constitutionalisation that is taking place. Answering this
question would require a study that cannot fit in these pages; besides, another con-
tribution to this Special Section already tackles similar issues.*®> Two points never-
theless need to be made in order to provide a general framework for discussion.

2 S Iglesias Sanchez and D Sarmiento, ‘A New Model for the EU Judiciary: Decentralising
Preliminary Rulings as a Paradoxical Move Towards the Constitutionalisation of the Court of Justice’
(EU Law Live, 8 April 2024) at eulawlive.com.

30 Sarmiento (n 4) VII.

31 Orzan (n 4) 74 (translated by the Author).

32 C Tovo, ‘Le nuove regole processuali in materia pregiudiziale e le loro implicazioni istituzionali
per la Corte di giustizia: verso un’ulteriore costituzionalizzazione?’ in B Nascimbene and G Greco
(eds), La riforma dello Statuto della Corte di giustizia (2024) Eurojus 1.

33 See Tanja Hilphold, forthcoming in this Special Section.


https://eulawlive.com/insight-a-new-model-for-the-eu-judiciary-decentralising-preliminary-rulings-as-a-paradoxical-move-towards-the-constitutionalisation-of-the-court-of-justice-by-sara-iglesias-a/
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First, the type of ‘constitutionalisation’ (if such a term can be used at all) the CJ
is evolving towards would certainly be atypical and (unsurprisingly) different from
that of the national experiences.

It is undoubtedly different to that — to varying degrees Kelsenian®* — which can
be found in most EU Member States,>> where a constitutional court is such because
its role is to ensure, precisely, that legislative acts are compatible with the principles
enshrined in the fundamental law of the State and because it accepts that its primacy
over the supreme civil, criminal and administrative courts depends only on the de-
gree of importance and abstractness of the rules it is called upon to enforce. Indeed,
after the reform the CJ will continue to exercise a role that in the systems of almost
all Member States is left up to a Court of Cassation (for instance, in the field of
consumer protection)* or to a Supreme Administrative Court (as in the interpretation
of the public procurement directives, just to mention one example).

At the same time, to speak of a constitutionalisation a la américaine would also
be inaccurate. The filter system envisaged by the guichet unique (and by the filter on
appeals, provided for by Article 58a of CJEU Statute, further extended by this re-
form) and the certiorari of the US Supreme Court have certainly brought these two
courts closer, as highlighted by several authors.?” However, the legal systems remain
too distant and the type of review that takes place at EU level (certainly not diffused,
but evidently atypical and to some extent centralised through the preliminary refer-
ence) cannot be compared to the US one.*®

Second, and probably most importantly, the type of constitutionalisation alleg-
edly activated by this reform does not correspond to the notion set forth by the Treaty
of Nice and subsequently confirmed by the Treaty of Lisbon.

341t is worth recalling Kelsen’s own warning about the impossibility of constituting a single form
of constitutional review valid in every context, as it would rather have to be implemented according to
the specific characteristics of each (for a discussion on this topic, see L Favoreu, ‘Constitutional Review
in Europe’ in L Henkin and AJ Rosenthal (eds), Constitutionalism and Rights (Columbia University
Press 1989) 51).

35 Ex multis, M de Visser, Constitutional Review in Europe: A Comparative Analysis (Hart Pu-
blishing 2014); L Pegoraro, Sistemi di giustizia costituzionale (Giappichelli 2019).

36 In this vein, Petri¢ (n 25) 42 pointed out that ‘in the selected areas of law, at least as a first step,
the CJ should lose the final say over questions of factual interpretation, such as in which tariff box to
put frozen camel meat, pyjamas, and nightdresses. These questions, again in the selected areas, should
become the province of the GC’.

37 Opinion of Advocate General Capeta in Case C-382/21 P EUIPO v The KaiKai Company,
EU:C:2023:576, paras 36-37. In literature, see R Torresan, ‘Filtering Appeals Over Decisions Originally
Taken by Boards of Appeal: Rationale, Impact and Potential Evolution of Article 58a of the CJEU Statute’
in J Alberti (eds), Quo vadis, Boards of Appeal? The Evolution of EU Agencies’ Boards of Appeal and the
Future of the EU System of Judicial Protection (2024) Rivista del contenzioso europeo 129, 158; Orzan
(n4) 79-82, Dermine (n 27) 784. For a more careful approach, see Tovo (n 32) 42-43.

38 Ex multis, M Rosenfeld, ‘Comparing Constitutional Review by the European Court of Justice and
the U.S. Supreme Court’ (2006) 157 Cardozo Legal Studies Research Papers 1; L Garlicki, ‘Constitutional
Courts versus Supreme Courts’ (2007) 5 International Journal of Constitutional Law 44.
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At that time, the idea, though incompletely expressed, did indeed have a clear di-
rection. The CJ was to progress towards a ‘constitutional’ dimension, thanks also to
the fact that the GC was expected to become, at the same time, a Supreme Adminis-
trative Court: a general judge for adjudicating upon the increasingly technical matters
that characterised EC and then EU law; a de facto judge of last instance for all those
policy fields in which specialised courts were to be set up according to Article 220
TEC, in respect of which the GC would hear both appeals and preliminary rulings.*

A progressive technicalisation of EU law has certainly taken place. The special-
ised courts, as we know, have had no luck,* but EU agencies’ Boards of Appeal
have proliferated in their stead.*! These latter bodies, despite their dubious independ-
ence,*” are in fact the first instance reviewers of many technical policy fields. Their
decisions can be appealed before the GC and, also thanks to the extension of the filter
mechanism mentioned above, are unlikely to be brought to the attention of the CJ.*
However, this reform has neither regulated the phenomenon of EU agencies’ Boards
of Appeal — about which much should be said and even more should be done** — nor
has it attributed preliminary jurisdiction to the GC in the areas where national courts
call for an increase in the quality of judicial law-making,** in which the GC already
had a consolidated experience (e.g. trademarks and designs, competition, State aid),
and in which it already exercises the role of de facto last-instance court (i.e.in the
policy fields covered by the above-mentioned Boards of Appeal).

39 Report by the Working Party on the Future of the European Communities’ Court System (‘The
Wise Persons’ Report” or ‘The Due Report’) in A Dashwood and A Johnston (eds), The Future of the
Judicial System of the European Union (Hart Publishing 2001) 186.

40 For an assessment of the experience of the Civil Service Tribunal, see P Mahoney, ‘The Civil
Service Tribunal: The Benefits and Drawbacks of a Specialised Judicial Body’ (2011) Human Rights Law
Journal 11.

41 See, ex multis, J Alberti (ed), Quo Vadis, Boards of Appeal? The Evolution of EU Agencies’ Boards
of Appeal and the Future of the EU System of Judicial Protection (2024) Rivista del Contenzioso Europeo.

4 J Alberti, ‘The Position of Boards of Appeal: Between Functional Continuity and
Independence’ in M Chamon, A Volpato and M Eliantonio (eds), Boards of Appeal of EU Agencies:
Towards Judicialization of Administrative Review? (Oxford University Press 2022) 252.

4 P Tannuccelli, ‘L’ammissione preventiva delle impugnazioni contro le decisioni del Tribunale
dell’Unione europea ex art. 58-bis dello Statuto: una prima valutazione e le eventuali applicazioni future’
in C Amalfitano and M Condinanzi (n 7) 117; MF Orzan, ‘Some Remarks on the First Applications of the
Filtering of Certain Categories of Appeals Before the Court of Justice’ (2020) European Intellectual
Property Review 426; A Gentile, ‘One Year of Filtering Before the Court of Justice of the European Union’
(2020) Journal of Intellectual Property Law and Practice 4; Torresan (n 37) 129.

4] Alberti, ‘A Call for a New Approach in the Study (and Management) of EU Agencies’ Boards
of Appeal’ in J Alberti (eds), Quo vadis, Boards of Appeal? The Evolution of EU Agencies’ Boards of
Appeal and the Future of the EU System of Judicial Protection (2024) Rivista del contenzioso europeo
1 and J Alberti, ‘EU Agencies’ Boards of Appeal: victimes de leur succes?’ in J Alberti (eds), Quo
vadis, Boards of Appeal? The Evolution of EU Agencies’ Boards of Appeal and the Future of the EU
System of Judicial Protection (2024) 2 Rivista del contenzioso europeo 323.

4 See, for instance, from the German Bundesgerichthof, C Griineberg, ‘Der leise Abschied des
BGH von “Heininger” und “Quelle”’ (2024) Neue Juristische Wochenschrift 993, para 15.



344 Jacopo Alberti

In a nutshell, this reform has made the GC an equerry of the CJ, called on to
relieve the latter of less important cases without, however, acquiring its own distinct
status.*® The GC has definitely not become that ‘European Council of State’ explic-
itly evoked by GC President Van der Woude at the FIDE Conference in 2021, pre-
cisely taking up the approach envisaged since the Treaty of Nice.*” Of course, this
may only be a first step, and the GC — as a rather widespread sub-narrative main-
tains*® — may acquire this status in the future. However, those who support this ar-
gument should also admit that the guichet unique thus composed and the procedural
rules discussed above, as well as the areas chosen for the transferral, do not constitute
a good training ground for becoming a supreme administrative court in the future.

If the concept of ‘constitutionalisation’ is thus misleading, how can one read the
change that this reform has produced in the role of the CJ?

3. The main legacy of the reform: fostering the verticalisation of the EU judiciary

The different perspective proposed by this article is that of verticalisation. Indeed,
this reform ultimately verticalises EU judicial power. While there is no doubt that
this latter concept may well fall within that of ‘constitutionalisation’ (after all, con-
stitutional courts are the supreme courts of the land), speaking of ‘verticalisation’
seems actually more accurate to capture the ultimate legacy of this reform.

First, it highlights the main innovation brought by this reform. A constitutional-
isation could have indeed been pursued also by remaining closer to the paths envis-
aged at the time of the Treaty of Nice: yet, the result would have been far different.
Many could argue that the ‘Nice approach’ had already faded away many years ear-
lier and, therefore, that the reform has brought no real innovation. To some extent,
they would be right, since unmistakable signals thereof had already appeared with
the end of the specialised tribunals and the doubling of the members of the GC.*
However, a different transferral of preliminary rulings (in different areas, under dif-
ferent procedural arrangements) could have changed the current scenario, keeping it
closer to the original intentions. Therefore, the reform has brought the considerable
innovation of stating that this judicial setting is the final one (or, more precisely, it

46 Already during the negotiations, Mastroianni warned about that risk: see R Mastroianni, ‘Il tra-
sferimento delle questioni pregiudiziali al Tribunale: una riforma epocale o un salto nel buio?’ (2024)
3 Rivista Quaderni AISDUE 27.

47 M van der Woude, ‘The Place of the General Court in the Institutional Framework of the Union’
(EU Law Live, Weekend Edition No 81, 27 November 2021) at eulawlive.com 20, 23-26.

48 Iglesias Sanchez (n 4) 84.

4 M Condinanzi, ‘Corte di giustizia e Tribunale dell’Unione europea: storia e prospettive di una
“tribolata” ripartizione di competenze’ (2018) Federalismi 1; C Amalfitano and M Condinanzi, ‘Dalle
modifiche istituzionali del 2012 al raddoppio del numero dei giudici del Tribunale dell’Unione europea:
luci e ombre di una riforma (in)compiuta’ in C Amalfitano and M Condinanzi (eds) (n 7) 1.
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is the one that will shape the future of the EU judiciary) and that the path now taken
will no longer cross the one previously envisaged.

Second, the concept of ‘verticalisation’ captures the deepest implications of the
reform, also on the internal allocation of powers within the CJ.

However silently passed over, the guichet unigue is managed by the ‘executive’ of
the CJ, i.e. the President, the Vice-President and the First Advocate General.® The
President of the CJ already exercises important prerogatives such as the power to rep-
resent both EU courts externally (vis-a-vis Member States, vis-a-vis national courts),”’
the power to appoint the judge-rapporteur>? (which obviously brings some influence
as to how a certain jurisprudence should or should not evolve),> the de facto power to
sit in any chamber and replace one of the judges formally assigned to it, and the power
to initiate the acts of the Committee 255 for the selection of CJEU new members.>* To
those powers, the reform now adds the one to channel preliminary references and thus
steer the development of EU case law towards an innovative direction (by assigning
cases to the CJ) or a conservative direction (by devolving them to the GC).

Finally, the concept of ‘verticalisation’ gives the possibility to bring a different
perspective into the debates on the impact of the reform of the EU judiciary, currently
monopolised by either an explicit or implicit comparison with national experiences.
What if the reform of the EU judiciary, rather than being inspired by national legal
theories, simply replicates typical approaches of the EU institutional machinery?

Somewhat provokingly, one could argue that, while having very few precedents
(if it has any at all) at national level, the relationship between the CJ and the GC is
not entirely unknown to other EU institutions.

For instance, seen from the perspective of the reexamen procedure, it replicates
—with the obvious caveats given by the different contexts, functions and organisation
— the relationship between the Council and Coreper. The matters in which the GC
considers that a case requires a decision of principle likely to affect the unity or con-
sistency of Union law, and thus refers the case to the CJ under Article 256(3)(2)
TFEU, look similar to the issues listed as ‘B items’ in the agenda of the Council —
those on which Coreper could not decide upon and thus brings to the attention of the
Council.” Conversely, the rulings in which the GC replies to a preliminary reference
raised by a national court resemble the issues listed as ‘A items’. Indeed, even if
those decisions have already been decided by Coreper (the GC), the Council (the CJ)
nevertheless has at least a theoretic possibility of checking them one by one® and,

30 Art 93a of the Rules of Procedure of the Court of Justice.

SUArt 9 of the Rules of Procedure of the Court of Justice.

52 Art 15 of the Rules of Procedure of the Court of Justice.

33 For a more comprehensive discussion thereof, see Krenn (n 26) 145.

54 Art 255 TFEU.

35 Council Decision 2009/937/EU adopting the Council’s Rules of Procedure, Art 3(6).
36 Ibid Art 3(8).
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where deemed necessary, making amendments accordingly through the réexamen
procedure.

What, then, are the benefits and drawbacks of the vertical approach chosen by
this reform?

On the positive side clearly stand everything that can be reconciled with a con-
servative approach: the smoothness in the transition towards the new system (a GC
entitled to deliver preliminary rulings in sensitive areas might well have needed a cer-
tain period of apprenticeship); the lower or almost zero risk of conflicting case-law>’
(both because the areas transferred have a consolidated case-law to be applied and, let
us be honest, because the main ambition of even more GC judges will become to be
promoted to the CJ, in order to do the same job on more interesting cases); the confi-
dence given by having a strong and united judiciary to foster the evolution of a legal
order whose primacy — it should never be forgotten — does not rest upon an explicit
legal provision of constitutional value, but on the case-law of the same EU Courts.

Drawbacks, however, cannot be underestimated as well.

Many have already been discussed elsewhere and will be mentioned here just very
briefly. First and foremost, the réexamen procedure: of course, its existence is set forth
by the Treaties and thus cannot be challenged as such nor be used as a basis for a
critique of the reform. Why, however, was not a single line dedicated, throughout the
whole legislative process, to discussing the opportunity to amend the réexamen proce-
dure itself? Pros and cons of such an amendment have already been discussed else-
where®® and will not be further addressed here. Yet it is quite astonishing that such a
delicate provision has never been discussed publicly, considering that amending this
procedure could have completely changed the spirit of the reform, by strengthening
the role of the GC, or of the referring judge, or of the parties, or reducing the workload
of the CJ (and thus increasing the attention given to the most important cases).

A second drawback, as already extensively debated,” is a possible mistrust by
national judges in their new interlocutor, if the GC is perceived as a second-class judge.
As already discussed above, the CJ will have to be very careful in interpreting Article
50b(1) and (2) of its new Statute, so as to give national courts what they actually want:
meaningful and timely answers to their questions, with a reasonable degree of predict-
ability (and, possibly, power of influence) as to who will be their interlocutor. The

37 Contra, Iglesias Sanchez (n 4) 80.

38 Alberti (n 1) 530-533; S Iglesias Sanchez, ‘Return of the Réexamen’ in The 2024 Reform of the
Statute of the Court of Justice of the EU (n 3) 35.

% RG Conti, ‘C’era una volta il rinvio pregiudiziale. Alla ricerca della fiducia — un po’ perduta —
fra giudici nazionali ed europei’ in B Nascimbene and G Greco (eds), La riforma dello Statuto della
Corte di giustizia (2024) Eurojus 118; Bobek (n 17) 1526-1528, 1536-1543; C Wissels and T
Boekestein, “The Proof Is in the Pudding”: Some Thoughts on the 2024 Reform of the Statute of the
Court of Justice from a Highest National Court’ in The 2024 Reform of the Statute of the Court of
Justice of the EU (n 3) 17.
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issues at stake are indeed of crucial importance: a decrease in referrals and incompli-
ance of the referring judge with the principle stated in the preliminary ruling.

Finally, an important risk tied to the approach chosen by this reform, one which
has not been debated so far, is the intertwinement between the verticalisation of the
EU judiciary and that of national ones.

National systems are indeed becoming more and more familiar with mechanisms
that verticalise the judicial decision-making process, to strengthen legal certainty
and/or shorten the length of proceedings. The saisine pour avis de la Cour de Cassa-
tion of the French judicial system® or the possibility set forth by Article 363a of the
Italian civil procedural code®" for a first-instance judge to refer a case to the Court of
Cassation for a preliminary ruling are good examples, even if certainly not the only
ones. The same also applies, under a different perspective, in the relationship between
ordinary judges and national constitutional courts: in many EU Member States, con-
stitutional courts are pushing to take on a role of managing the interplay between the
national and the EU legal orders so as to increase their control on the protection of
fundamental rights, to the detriment of the direct dialogue between national judges and
the CJ. It is worth considering some examples: the recent judgment of the Italian Con-
stitutional Court in case No 181/2024,% which encourages national judges to refer
matters also related to the interpretation of EU law to the same Constitutional Court,
as the latter allegedly finds itself in a better position to protect fundamental rights, and
could itself potentially enter into dialogue with the CJ;% the German Bundesverfas-
sungsgericht’s approach of directly applying the fundamental rights set forth by the
EU legal order in cases on the right to be forgotten;** the Austrian Constitutional
Court’s judgment of 14 March 2012,% which led to the 4 v B case before the CJ;* and
of course, going even further back in the past, the French mechanism for reviewing the
constitutionality of laws, which led to Melki and Abdeli.®’

%0 Introduced through Law No 91-491 of 15 May 1991 and Decree No. 92-228 of 12 March 1992.
See, ex multis, A-M Morgan De Riveryguillaud, ‘La saisine pour avis de la Cour de cassation’ (1992)
15 La Semaine Juridique 3576, 173; P Chauvin, ‘La saisine pour avis’ in L image doctrinale de la Cour
de cassation (La documentation frangaise 1994) 109.

ol Ex multis, A Carratta, ‘Il rinvio pregiudiziale come modello: ’introduzione di un meccanismo
di coinvolgimento pregiudiziale della Corte di Cassazione nel giudizio civile’ in J Alberti and G De
Cristofaro (eds) (n 13) 103.

62 Jtalian Constitutional Court, Judgment No 181/2024. See also, as a further confirmation (albeit
with some nuances) of the same approach, Judgments Nos 210/2024, 1/2025, 7/2025, 31/2025 as well
as the Order No 21/2025.

9 Ex multis, see C Amalfitano, ‘Tanto tuono che piovve. Abbandonare Granital: cui prodest?’
(2025) Giurisprudenza costituzionale (forthcoming).

% Ex multis, see LS Rossi, ‘Il “nuovo corso” del Bundesverfassungsgericht nei ricorsi diretti di
costituzionalita: bilanciamento fra diritti confliggenti e applicazione del diritto dell'Unione’ (2020) 3
Federalismi 1V.

65 Austrian Constitutional Court, Judgment of 14 March 2012, U 466/11-18, U 1836/11-13.

% Case C-112/13 A v B and Others, EU:C:2014:2195.

67 Joined cases C-188/10 and C-189/10 Aziz Melki and Sélim Abdeli, EU:C:2010:363.
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Against this backdrop, it seems interesting to evaluate what might arise from the
interplay between these two lines of verticalisation. Should the GC not be perceived
as a suitable interlocutor, national judges might prefer to dialogue with their own
supreme judges. After all, in areas where settled case-law is in place (as it is in those
transferred by the reform!), EU law could also be interpreted and applied even with-
out the intervention of the CJ, and the support given by the national Court of Cassa-
tion might be perceived as enough. Similarly, in a context where the constitutional
court encourages, to say the least, the use of internal mechanisms of review in lieu
of preliminary references to the CJ, the perception of dialoguing with a lower tier of
the EU judiciary might lead national judges or the parties in national proceedings to
take the former route, instead of the EU one. The possibility of avoiding the réexa-
men and the (at least) one-month period in which the losing party could push for a
new reference® or for different interpretations might also be appealing. Moreover,
applying to national supreme courts, whether ordinary or constitutional, does not
preclude the possibility of raising the matter at EU level, since a preliminary refer-
ence could well be submitted by the same supreme/constitutional court itself. And
many might think that such a reference could hardly be transferred to the GC.

A prudent application of the new provisions could certainly reduce those risks —
besides, the GC has already received some cases raised by supreme national courts
in the areas transferred.®® However, this issue should not be underestimated. If the
verticalisation of the EU judiciary were to foment (and intertwine with) similar
trends at national level, the preliminary ruling procedure could change considera-
bly... while remaining the same; and, with it, EU law itself. As observed even in
novels,” the dialogue raised by supreme courts is inevitably more frictional, being
more easily permeated by national interests. Not coincidentally, the CJ erected the
pillars of the EU legal order, thanks also to those whom the former Advocate General
Tesauro affectionately called the piccoli giudici.”'

4. Two thorny issues to be discussed

By way of conclusion, it is worth turning our gaze to a couple of thorny issues that
have been somehow obscured by the debates discussed above and that this reform
has either shown in all their relevance or revealed to be questions that need urgently
to be addressed: the power of the CJ to initiate and steer the legislative amendments
of its own Statute and the benchmarks for assessing the output of this reform.

% As intriguingly suggested by Sarmiento (n 4) 23-24.

9 See Cases T-558/24 Studieforbundet Vuxenskolan Riksorganisationen, T-589/24 A-GmbH, T-
614/24 AROCO, T-653/24 Accorinvest, T-689/24 Dyrektor Krajowej Informacji Skarbowej.

0 E Carrére, Lives other than my own (Picador 2009).

"1 G Tesauro, Diritto comunitario (CEDAM 1995) XII.
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Clearly enough, dealing with these issues means entering into the realm of the
CJ and balancing the opposite needs of protecting its independence and keeping it
accountable. Thus, a few caveats are worth making.

Article 281 TFEU expressly grants the CJ the power to request amendments to
its own Statute. The EU legal system, autonomous and distinct from the national
ones, has its own peculiar balance of powers and any reading of the former on the
basis of legal principles or theoretical approaches of the latter can only lead to falla-
cious results. It is typical of any international court — such as, at least since its gene-
sis, the CJEU has been’” — to have an important say in the management of cases and
of the rules of procedure. The participation of the CJ in the legislative procedure
leading to the amendment of its own Statute allows the decision-making process to
rely on information and experience-based knowledge which is available exclusively
to the CJEU; this asymmetry of information embodies and, at the same time, protects
the independence of the CJEU itself.”* Last but not least, if one praises — as is war-
ranted, looking at the recent and past history of the EU integration process — the
fundamental role that the CJ has played in shaping the EU legal order,”* and if the
same CJ needs certain structural changes in order to continue exercising this role,
then for the sake of coherence it is inevitable to accept a particularly active role
played by the latter in stimulating and shaping these changes.

4.1. The legislative role of the Court of Justice: time for a reconsideration?

Quite apart from all that, this reform brings out a contradiction: does the CJ’s power
to initiate the amendments of its own Statute still serve its intended purpose or has it
spilled over, becoming a power that inhibits the EU political institutions from build-
ing their own political view on the future of the EU judiciary?

Of course, the EU political institutions have expressed their position and exer-
cised their prerogatives throughout the many chapters in which the long process of
reform of the EU judiciary has unfolded, from 2015 onwards. Yet, they have often
been limited visions, aimed at protecting each institution’s own interests. The Coun-
cil has certainly shaped this decade of reforms, but mainly for the purpose of pro-
tecting the interests of the Member States to be equally represented in the EU Courts
— as demonstrated by the failure of specialised tribunals and, above all, by the dou-
bling of the members of the GC. The Commission did not fail to make its position
clear, between 2018 and 2019, when the CJ (who else?) had tried the other viable
route to an efficient reallocation of the new resources gained after the doubling of

72 Krenn (n 26) 26.

73 C Iannone, ‘Articolo 281 TFUE’ in A Tizzano (ed), Trattati dell’Unione europea (Giuffré 2014)
2210.

74 Ex multis, A Tizzano, ‘Le role de la Cour de justice et les développements du systéme commu-
nautaire’ in N Fenger, K Hagel-Serensen and B Vesterdorf (eds), Festskrift til Claus Gulmann, (Thom-
son 2006) 461.
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the GC, i.e.by proposing the transferral of infringement proceedings.” In particular,
the Commission immediately stopped the initiative, in order to protect its own secret
garden from possibly more lengthy and less efficient procedures.”® The European
Parliament was perhaps the most enterprising institution in this last amendment of
the CJEU Statute, as it managed to achieve some changes in the field of participation
and transparency.”’ But which EU political institution, in the last decade, has ex-
pressed a comprehensive vision of judicial policy? None: each one has intervened to
protect its own interests or, as in the case of Parliament, to wage side battles on issues
certainly relevant per se (and easy to sell during an electoral campaign) but far from
the heart of the debate and in any case incapable of expressing an overall vision.

In this framework, the CJ has emerged as the only institution capable of defining
(and implementing) a political strategy, also strengthening its role over time. Leav-
ing aside the quarrels surrounding the doubling of the GC,” on that occasion the CJ
was the entity that succeeded in finding a compromise solution for solving the exist-
ing conflicts. In 2024, it did not limit itself to this role but rather dealt the cards and
led the dances from the opening to the closing of the legislative procedure.

Let us put it clearly: here and now, any alternative to this could only produce
worse results. But equally bluntly, it needs to be highlighted that this situation reveals
a distortion of the system, which should therefore be addressed.

To this end, looking to the future chapters that will be written in the coming
years, it seems legitimate to question the degree of intensity of the CJ’s participation
in the negotiations — at least in those cases where the discussion does not refer to
mere procedural rules, but to aspects of the Statute that shape the overall judicial
architecture of the Union.”

In particular, it is worth assessing to what extent the power to stimulate an
amendment of the Statute — for the caveats stated above, of a fundamental value —
might give rise to the possibility of participating in trilogues (rectius, quadrilogues)
on a par with the political institutions, and from there drafting the legislative act.

Such participation may well be justified by the general principle of decision-
making efficiency, together with that of loyal cooperation among EU institutions.

75 Proposed amendments to Protocol No 3 on the Statute of the Court of Justice of the European
Union, attached to the Council Working Document No 7586/18 of 28 March 2018.

76 COM (2018) 534 final. For an analysis thereof, see Condinanzi (n 49) 15.

77 See Ilaria Fevola and Stefano Montaldo, in this Special Section.

78 See the hearing of Judges Berardis, Collins, Dehousse and Pelikanova in the European
Parliament, at the invitation of the rapporteur, during the negotiations on the reform of the Statute of
the Court of Justice. For a written record of this hearing, see G Berardis, A Collins, F Dehousse and |
Pelikanova, ‘Doubling The General Court’s Judges: Why Progressive, Reversible and More
Economical Solutions Are Far Better’, (Politico, 2015) at politico.eu.

7 Even though the absence of the same GC from the negotiations related to its own competences
could also be discussed, as has indeed been done in the past (e.g. by Alemanno and Pech (n 2) as well
as by Dehousse (n 2)), the clear hierarchical setting built by this reform makes this point somehow
obsolete.
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Moreover, as is well known, trialogues are a realm of informality and (perhaps un-
fortunately) do not have strict provisions on the criteria for participation.

Still, neither the 2007 Joint Declaration on practical arrangements for the co-
decision procedure™ nor the 2016 Interinstitutional Agreement on Better Law-mak-
ing® (i.e. the only kind of ‘legislative framework’ for trilogues)® mention the CJ.
The same applies for the European Parliament’s internal regulation, which regulates
the possibility for this latter institution to participate in trialogues with the Council
and the Commission, without mentioning the CJ, and without using general clauses
referring, in broader terms, to the institution presenting the legislative proposal® (as
is well known, the internal regulations of the Commission and Council do not even
mention trilogues).**

And this brings the discussion to a more striking aspect, namely the fact that, for
the purpose of amending its own Statute, the CJ does not adopt a legislative proposal
but rather submits a request to amend the Statute. Article 281 TFEU is indeed very
clear in providing for two different options for initiating the procedure for an amend-
ment of the CJEU Statute: one is at the request of the CJ, after consultation with the
Commission; the other is on a proposal of the Commission, after consultation with
the CJ. This difference clearly reflects the different roles of the two institutions.
While there is no doubt that, as discussed above, the CJ has very broad powers to
define the rules of procedure governing the disputes pending before it, the Treaties
have nevertheless put some limits on these prerogatives, since the Court is an ex-
pression of a judicial power, not a legislative or political one. A concrete example of
these limits is the difference, which cannot be only semantic, between the ‘request
for amendment’ and the ‘proposal for amendment’ set forth by Article 281 TFEU.
Can, therefore, the rules on trilogues relating to those who make a proposal for
amendment also apply, per relationem, to those who merely make a request?

In this regard, it is interesting to note that such an extensive interpretation is not
made in relation to other procedures. For instance, in the procedure under Article 7
TEU, the institution initiating the process is not allowed to participate in discussions
in the Council as to whether there exists a clear risk of a serious breach of EU values.
After having initiated the procedure against Hungary, the Parliament was not admit-
ted to take part to the negotiations in the Council — even if the act adopted to initiate
the procedure was, as Article 7 TEU explicitly states, a ‘reasoned proposal’ and even

80 Joint Declaration on Practical Arrangements for the Codecision Procedure (2007/C/145).

81 Interinstitutional Agreement between the European Parliament, the Council of the European
Union and the European Commission on Better Law-Making (2016/L/123).

82 For a more comprehensive discussion on this point, see G Rugge, ‘Il ruolo dei triloghi nel pro-
cesso legislativo dell’UE’ (2015) 1 Diritto dell’Unione europea 809.

8 Arts 71-75 of the Rules of Procedure of the European Parliament (10% parliamentary term),
January 2025, yet to be published in the OJ.

84 See Council Decision of 1 December 2009 Adopting the Council’s Rules of Procedure
(2009/L/325) and Commission Decision (EU) 2024/3080 of 4 December 2024 establishing the Rules
of Procedure of the Commission.
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if, being author of such a reasoned document, the Parliament could well have brought
important information into the discussion. It goes without saying that the rationale
of this is that the procedure set forth by Article 7 TEU is largely intergovernmental
and, therefore, a supranational institution such as the European Parliament does not
fit in. It has the power to initiate it, but not the right to participate in the deliberations.

But is the CJ not in the same situation when it comes to the ordinary legislative
procedure? It has the power to present a request for amendment, yet not to participate
in the deliberations—at least, not on a similar footing with political institutions. The
possibility set forth in the internal regulations of both the European Parliament and the
Council to organise hearings with other institutions® could enable them to bring the
expertise and the voice of the CJ into the legislative procedure, while leaving the re-
sponsibility for judicial policy choices on the shoulders of the EU political institutions.

4.2. How to assess whether the reform reaches its targets?

The second, equally thorny, issue that deserves to be brought into the discussion,
also for the sake of further addressing the ‘futurewilltell-ism’ that, as already stig-
matised, heavily affects the current debates,* regards the identification of concrete
benchmarks for assessing whether the reform is able to reach its targets.

The fact that (apropos of lack of political vision) no official document clearly
defines those targets (and that even scholars struggle to agree upon them)®’ points to
the need for a preliminary assessment of the overall objectives of the reform. To
those already highlighted in literature, this article adds some new ones, using as a
source the already mentioned hearing that took place on 9 May 2023 before the Eu-
ropean Parliament.®® On this occasion, President Lenaerts identified, as the main ob-
jectives of the proposed amendment, the need to i) rebalance the workload between
the two EU courts, ii) reduce the length of proceedings, and iii) improve the quality
of judicial decisions.®

Little needs to be said on the first point, at least from a quantitative perspective:
there is no doubt that a reallocation will take place and a better balance between the
workloads of the CJ and GC will be found accordingly. Of course, the extent of this
reallocation will certainly deserve to be measured, but the task is an easy one.

The other two points are far more interesting.

The length of proceedings should be measured, according to what President Le-
naerts stated on that occasion, not in average terms, but taking account of the various
procedures. Indeed, between 2016 and 2022 the average length of the preliminary

85 See Art 127 of the Rules of Procedure of the European Parliament (n 83) and Art 12(2)(c) of
that of the Council’s Rules of Procedure (n 84).

86 Bobek (n 14).

87 Ibid, as well as Wissels and Boekestein (n 59).

88 See above atn 5.

8 Ibid.
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ruling procedure increased by only 2.3 months, from 15 to 17.3 months. However,
this figure also includes all the cases decided with expedited procedures, which of
course pull down the average. If one looks only at the most important cases, where
the protection of fundamental rights is at stake or where the dialogue with national
supreme courts is dedicated to issues of a constitutional value, the average stood (as
reported by the same President) above 2 years.”

This analysis cannot but be fully supported. The experience of preliminary ref-
erences raised by Italian Courts (the only ones for which such data have been made
publicly available by academic research, at least to the author’s knowledge) tells us
that in 2016 the average length of the preliminary reference procedures concluding
with an ordinary judgment was 20.9 months and was up to 23.4 months by 2022. In
the same timeframe, the average duration of all the proceedings (ordinary and expe-
dited) was a far more reasonable 17 months (in 2016) and 18.2 months (in 2022),
thanks of course to the impact of the cases decided with orders.”" If one looks at the
impact of the composition of the chamber on the length of the procedure, the Italian
experience’” shows that, from the entry into force of the Lisbon Treaty to 31 Decem-
ber 2024, the average length of the cases decided by ordinary chambers (3 or 5
judges) was about 15 months, while that of those decided in the Grand Chambre was
about 22 months.”

For the time being, the CJ does not publish such data in its yearly official statis-
tics, where only the overall duration of the procedure is given, and only the impact
of urgent and expedited procedures is specified.”* However, it should start to break
up the data related to the length of preliminary rulings, also highlighting the differ-
ences at least with regard to the composition of the chamber and between cases de-
cided with a judgment and those decided with an order. More precisely, this latter
item could be broken down at least between ‘Cilfit orders’ (i.e.those adopted pursu-
ant to Article 99 or 100 of the CJ Rules of procedure for bringing to the attention of
the referring judge that the question referred is identical to a question on which the
CJ has already ruled, that the reply to the question raised may be clearly deduced

% Tbid.

o1 J Alberti, ‘I rinvii pregiudiziali italiani dall’entrata in vigore del Trattato di Lisbona al 31 dicem-
bre 2022: uno studio sulla prassi e sulle prospettive del dialogo tra giudici italiani e giudici dell’Unione’
(2023) 1! Diritto dell’Unione europea 180.

%2 For the sake of precision, it should be noted that Italy may not be the best example for assessing
the differences in duration depending on the composition of the chamber, since its preliminary
references are decided in the Grand Chambre only rarely (see ibid, 152). Nevertheless, the duration of
the time period covered by the research (15 years) and the lack of any other example make this data
useful for comparative purposes.

93 J Alberti, La meccanica dei rapporti tra ordinamenti. Uno studio sui rinvii pregiudiziali italiani
dall’entrata in vigore del trattato di Lisbona a oggi e sulla dimensione processuale del dialogo multi-
livello (Jovene 2025, forthcoming).

% Annual Report 2024 (n 21) 31.
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from existing case-law or that the answer to the question referred admits of no rea-
sonable doubt) and the others. Of course, those data should then also be presented in
the report which, according to Article 3 of Regulation (EU) 2024/2019, the CJ has
to present to the European Parliament, the Council and the Commission by 2 Sep-
tember 2028 for the purpose of assessing the implementation of the reform. This
provision (see Article 3(2)(c)) only requires that the average length of the procedures
be reported. However, for the reasons stated above, far more precise data are needed
to properly assess whether the reform succeeds in reaching the target to reduce the
length of the most sensitive cases.

With regard to the need to increase ‘/a qualité des décision judiciaires’, it should
be highlighted that, according to President Lenaerts, this implies ‘la capacité d’étu-
dier a fond le dossier, d’étudier la jurisprudence nationale des cours constitution-
nelles, suprémes, qui sont une source de nourriture de notre jurisprudence’ .’

In consideration of this target, one cannot but highly appreciate the commitment
taken by the CJ to rely more on Article 101 of its Rules of Procedure and, accord-
ingly, to increase the practice of requesting clarification from national judges in or-
der to better understand the questions referred by the latter and the peculiarity of
each national legal order. The number of activations of this provision will be stated
in the forthcoming 2028 report (or, at least, so it seems reasonable to infer from
Article 3(2)(g) of Regulation (EU) 2024/2019, which should have probably been
written more clearly). Yet, the CJ should also consider adding this information in the
official statistics published yearly.

On the other hand, the legal basis requesting the 2028 Report does not envisage
the possibility of analysing national jurisprudence for the sake of evaluating the re-
lationship between national and EU Courts in the fields where preliminary rulings
have been transferred to the GC. This may well create a sensitive lacuna in the eval-
uation of the reform, which should be addressed under two perspectives.

First, by analysing the follow-up decisions adopted by national judges after having
received the answer to their question from either of the two EU Courts, so as to assess
whether and to what extent they comply with the principles stated by the latter in the
fields covered by the reform and to assess the impact of the author of the preliminary
ruling. Second, by looking into national case-law to assess whether, when and why
national judges refuse to raise a preliminary reference. For the reasons already dis-
cussed above, maintaining a sound, productive relationship with national judges, de-
spite the appearance of a third party in the dialogue, is perhaps the main challenge
posed by this reform. Enriching the 2028 Report with an analysis of these two issues,
either made by the Recherche et Documentation of the same CJEU or possibly by
creating a pool of national experts, would certainly elevate the debates on the future
extension of the GC’s competence in preliminary rulings over new policy fields.

95 See above atn 5.
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Along the same line, it is worth considering to disclose more information with
regard to hearings. The provision regarding the 2028 Report does not mention this
issue and the yearly official statistics offer very scant information on that. However,
since the 2012 amendment of the CJ Rules of Procedure,’® which gave the CJ the op-
tion of refusing the request of the parties to be heard if it considered that it had suffi-
cient information to give a ruling,”’ the organisation of hearings has decreased dramat-
ically. Academic research — official statistics, unfortunately, do not cover this subject
—reveals that from 1 November 2012 to 31 December 2023, a hearing was held in only
31 per cent of the preliminary references raised by Italian judges, 30 per cent of those
coming from Spain, 32 per cent of those from Germany, and 39 per cent of those from
Belgium.”® For some Member States, statistics are slightly better (47 per cent and 56
per cent for French and Dutch cases, respectively).”” Yet, also considering that Italy
and Germany are in the top two positions for number of references,'® these data
clearly reveal that the 2012 amendments of the Rules of Procedure have enabled the
ClJ to greatly reduce the oral phase of preliminary reference procedures.

However, for EU Courts, hearings are a further moment in which information on
the ever-evolving national case-law can be obtained. Moreover, hearings are of crucial
relevance for the parties both to defend their interests and to make them feel that they
are being heard and are receiving an answer that is useful for solving the litigation.

Therefore, the resources gained through the partial transferral of preliminary rul-
ings call for a reconsideration of such a restrictive approach of the CJ (and, poten-
tially, of the GC) towards the organisation of hearings in preliminary rulings, as well
as for having official data thereon. Indeed, academic research shows that, at least
with regard to the preliminary references raised by Italian courts in the timeframe
mentioned above, the length of proceedings where a hearing took place is lower than
that of those where only the opinion of the Advocate General was presented.'®! This
means that, at least in cases where the CJ decides to hear the AG’s opinion, the or-
ganisation of a hearing does not extend the length of the preliminary ruling procedure
(paradoxically enough, it even reduces it, by only a few weeks though). Thus, the
added value that the latter can bring in terms of awareness of the parties’ needs,
national case-law, or possible amendments that may have occurred in national legis-
lation or jurisprudence after the closing of the written phase (or possible different

% Rules of Procedure of the Court of Justice (2012/L/265).

97 C Amalfitano, ‘Art 20 dello Statuto’ in C Amalfitano, M Condinanzi and P [annuccelli (eds), Le
regole del processo dinanzi al giudice dell’Unione europea — Commento articolo per articolo (Edito-
riale Scientifica 2017) 98.

% J Alberti, ‘Le udienze dibattimentali nei pregiudiziali italiani, da Lisbona ad oggi’ (2024) 2
Rivista del contenzioso europeo 52.

% Tbid.

100 Annual Report 2024 (n 21) 41.

101 Alberti (n 98) 63.
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interpretations thereof: as is well known, the parties cannot reply to the others’ ob-
servations, if there is no hearing) can be obtained without resulting in an extension
of the overall length of the procedure.

Therefore, the judicial statistics published each year, as well as the forthcoming
2028 Report, should carefully consider the possibility of providing data on hearings
and on their impact on the length of proceedings.

Indeed, it is (also) against those practical benchmarks that it will be possible to
assess the impact of this reform and, more importantly, take reasoned decisions on
the next steps of the EU judiciary.
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