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ABSTRACT: The article analyses the new provisions of the Statute of the Court of Justice and its
Rules of Procedure requiring the proactive publication, on the Court’s website, of written obser-
vations submitted in preliminary reference proceedings by the parties and other interested persons.
This development represents a significant step forward for the Court of Justice, which has histor-
ically prioritised confidentiality to protect the serenity of proceedings and the equality of arms
between parties. Against this backdrop, the Article delves into this aspect of the reform through
the theoretical foundations of open justice alongside the evolution of the rules and case-law on
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access to court documents. It also explores the implications of the reform, with particular attention
to the possibility for the parties and interested persons to object to publication. To that end, the
Article includes an empirical analysis of the number of objections and published observations
during the first six months of the new regime’s implementation. A combined reading of the nor-
mative and empirical findings suggests that the widespread concerns over an extensive use of
objections appear (for now) to be unfounded, and that a real paradigm shift towards greater open-
ness at the Court of Justice may indeed be underway.

KEYWORDS: CJEU Statute — reform — openness — access to documents — court proceedings — pre-
liminary reference proceedings.

1. Introduction

International courts — including the Court of Justice of the European Union (CJEU)
— often face criticism for their perceived lack of legitimacy. Just like any other judi-
cial body, they contend with the inherent technicism of their mandate, which can
create an impression of elitism and detachment from the general public. This percep-
tion is further reinforced by complex and mediated selection procedures.' Addition-
ally, international courts can be easily associated with the alleged original sin of im-
posing legal obligations from outside the domestic arena that influence, where not
dictate, national policies and their implementation.?

Within this landscape, the CJEU holds a privileged position compared to other
international courts. This advantage stems from the unique nature of the EU integra-
tion process and the Court’s deep-rooted connections with national legal systems.
As part of a ‘community of law’? built on shared values, the CJEU operates within a
structured ‘constitutional framework’ of principles, rights, and remedies, strength-
ening its legitimacy and role within the legal order.*

Yet, over the last decades, some scholars have argued that the CJEU is not immune
to concerns about legitimacy. Drawing the Nienke Grossman’s tripartite conceptualisa-
tion of the level of (whether normative or perceived)® legitimacy of an international

' M Pollak, ‘The Legitimacy of the European Court of Justice. Normative Debates and Empirical
Evidence’, in N Grossman, HG Cohen, A Follesdal and G Ulfstein (eds), Legitimacy and International
Courts (Cambridge University Press 2018) 144.

2 In this regard, it has been contended that the provisions on democratic principle enshrined in the
TEU from Art 9 to Art 12 TEU could be regarded as a source of inspiration for developing the
democratic legitimacy of international courts: A von Bogdandy and 1 Venzke, In Whose Name? A
Public Law Theory of International Adjudication (Oxford University Press 2014) 156-206.

3'W Hallstein, Europdische Reden (Deutsche Verlags-Anstalt 1979) 343-344; Case 294/83 Partie
écologiste les Verts v European Parliament, EU:C:1986:166, para 23.

4 Case C-234/17 XC and Others, EU:C:2018:853, para 46.

3 Perceived legitimacy refers to the concept of sociological legitimacy, which has to be regarded
as the ‘diffuse support’ that an institution gains among citizens and qualified actors, who concede its
authority as a trustworthy decision-maker. See the seminal study conducted by GA Caldeira and JL
Gibson, ‘The legitimacy of the Court of Justice in the European Union: Models of institutional support’
(1995) 89 American Political Science Review 356, followed by JL Gibson and GA Caldeira, ‘Changes
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court,’ these critiques focus on three key factors: the absence of bias, adherence to the
will of the states from which the court originates, and an appropriate level of transpar-
ency and openness.’

Regarding the first two strands, concerns about the CJEU adopting a pro-integra-
tionist stance date back to 1986, when Hialte Rasmussen was the first one to explicitly
accuse the Court of such bias.® According to Rasmussen, the CJEU’s case law is ‘goal-
oriented’, deliberately extending the meaning and scope of Treaty provisions beyond
what the drafters reasonably intended, often at the expense of national sovereignty.’
Since then, criticism of judicial overreach — fuelled by perceptions of the Court’s rea-
soning as ‘cryptic,”'? or ‘uneven and unpredictable’!' — have periodically resurfaced. '?

While broader questions concerning the quality of the CJEU’s legal reasoning
and the legitimacy of its judicial mandate remain central to discussions on the EU
legal order, issues of transparency and openness have thus far occupied only a mar-
ginal place in both public and specialist discourse. Yet, ‘judicial candor’"? is a cor-
nerstone of any legal community. It underpins democratic values, ensures the fair
administration of justice, and enhances judicial accountability to the benefit of indi-
viduals and the legal system as a whole.'*

Needless to say, the EU judicial system adheres to fundamental principles of
court transparency. It ensures public access to hearings and judgments and has es-
tablished internal procedures for accessing administrative documents. The CJEU has

in the legitimacy of the European Court of Justice: A post-Maastricht analysis’ (1998) 28 British
Journal of Political Science 63.

¢ N Grossman, ‘Legitimacy and international adjudicative bodies’ (2009) 41 George Washington
International Law Review 115.

7 At the same time, the relationship between transparency and legitimacy has been questioned by
some scholars: see for instance D Curtin and A Meijer, ‘Does transparency strengthen legitimacy?
(2006) 11 Information Polity 109.

8 H Rasmussen, On Law and Policy in the European Court of Justice (Martinus Nijhoff 1986).

9 Ibid, 3; for a similar critique see also M Bobek, ‘The Legal Reasoning of the Court of Justice of
the EU’ (2014) 39 European Law Review 10—11; G Beck, The Legal Reasoning of the Court of Justice
of the EU (Hart 2013) 447.

10 JHH Weiler, ‘The judicial aprés Nice’, in G de Burca and JHH Weiler (eds), The European
Court of Justice (Oxford University Press 2001) 215, 225.

' E Muir, M Dawson and B de Witte, ‘Introduction: The European Court of Justice as a Political
Actor’ in M Dawson, B de Witte and E Muir (eds), Judicial Activism at the European Court of Justice
(Edward Elgar 2013) 2.

12 Needless to say, such positions face strong counter arguments, focussing for instance on the key
role played by the Court in the evolution of the Union’s integration process and in fostering fundamental
rights and the general principles of the EU legal order. Infer alia, see A Tizzano, ‘Qualche riflessione
sul contributo della Corte di giustizia allo sviluppo del sistema comunitario’ (2009) 13 I/ Diritto
dell’Unione europea 925.

13 Grossman (n 6) 134.

14 The principle of open justice started appearing in the works of legal scholars in the 16th century
as a “virtue of the judicial process’. In the ‘History of the Common Law of England’, holding trials in
public ensured judges’ impartiality and a way to check on the ‘performance of the Judge itself’ (G
Nettheim, ‘The Principle of Open Justice’ (1984) 8 University of Tasmania Law Review 27).
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also demonstrated some responsiveness to technological advancements, such as the
livestreaming of selected hearings. However, it has remained consistently cautious
when faced with demands for greater openness in areas more directly linked to its
judicial functions, such as most notably the denial of third-party access to court sub-
missions and pleadings.

Against this backdrop, the recent reform of the CJEU Statute marks a notable
development. For the first time, it has introduced a duty for the Court to proactively
publish written pleadings submitted by interested parties in preliminary reference
procedures. While this change might appear to be a secondary aspect of the broader
reform package discussed in this Special Section, it marks a departure from
longstanding practice and may prompt a significant shift in how institutional trans-
parency is integrated into the Court’s judicial role, and how litigants and observers
engage with its proceedings.

Building on the theoretical elaboration of the principle of open justice and its
progressive incorporation into international standards for judicial independence and
accountability (Section 2), this Article examines the evolution of the concept of
openness in the EU judicial system before outlining the state of play (Section 3).
Section 4 then focuses on third-party access to court proceedings, highlighting its
inherent limitations — an essential backdrop for understanding the contentious inter-
institutional negotiations and the specific content of the reform (Section 5). How-
ever, the practical impact of this reform remains uncertain. As argued in Section 6,
its success in advancing transparency will largely depend on how parties to the main
proceedings and other interested persons navigate their procedural choices before
the Court. In this regard, this Article offers valuable insights by analysing the prac-
tices of EU institutions and Member States during the first six months of the reform’s
implementation. Section 6 discusses emerging trends and supports its findings with
original data derived from the Court’s website. Ultimately, whether this reform leads
to a genuine shift toward greater judicial openness or remains a formal gesture with
limited practical effect will depend on how the new rules are interpreted, applied,
and strategically used in practice (Section 7).

2. Open justice and human rights: ensuring transparency and accountability
through public access

2.1. The notion of open justice: scope and constitutive elements
Open justice is a foundational principle of democratic judicial systems, rooted in

fairness, public participation, and the rule of law."*> At its core, it ensures that justice

15 In the words of Jeremy Bentham, publicity is ‘the very soul of justice’ by ‘keeping the Judge
itself under trial’ (Works of Jeremy Bentham (Bowring 1843) 305, 316-317). This concept has been
tellingly illustrated in the UK House of Lords leading case Scott v Scott in 1913, describing the ‘open
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is not only done but is seen to be done, reinforcing the legitimacy of judicial out-
comes. More than a procedural norm, open justice encompasses the transparency of
court processes, accessibility of legal reasoning, and public engagement with the ju-
diciary. It holds judges accountable by subjecting their work to scrutiny, deters arbi-
trariness, and affirms the judiciary’s role as a guardian of rights.'® In parallel, studies
have shown that public scrutiny enhances honesty in legal proceedings, as parties are
more likely to present accurate information when proceedings are accessible. '’

In addition to its institutional implications, open justice has a profound societal
dimension.'® It builds trust in legal institutions, improves public understanding of
the law, and strengthens civic engagement.'® The media plays a critical role as an
intermediary between courts and the public.?’ In recognition of this, courts often

conduct of trials’ as a ‘sound and very sacred part of the constitution and the administration of justice’
(House of Lords, 1913 AC 417, 473 Scott v Scott).

16 S Rodrick, ‘Achieving the Aims of Open Justice? The Relationship between the Courts, the
Media and the Public’ (2014) 19 Deakin Law Review 123. The Author defines open justice as ‘a means
to an end, but not an end itself’. In the United States, the principle of open justice was constitutionalised
through the Supreme Court’s decision in Richmond Newspapers Inc v Virginia. In this case, the Court
ruled that the First Amendment guaranteed a presumption of openness in judicial proceedings,
affirming that public access to trials was a fundamental aspect of both free expression and democratic
governance. The Court further established that any effort to override this presumption required an
‘overriding public interest’, setting a high bar for limiting transparency (US Supreme Court, Richmond
Newspapers Inc v Virginia 25 448 US 555 (1980)). See JJ Spigelman, ‘The Principle of Open Justice:
A Comparative Perspective’ (2006) 29 The University of New South Wales Law Journal 152.

17 L Neuberger, ‘Open Justice Unbound?’ (2011) 10 The Judicial Review 259, 260. Also, the
visibility of court proceedings serves not only as a mechanism for holding individuals accountable but
also as a means of vindication for those seeking justice (Rodrick (n 16) 125; Nettheim (n 14) 27).

18 The principle of open justice has undergone significant transformation over the centuries,
adapting to the shifting dynamics of legal systems and societal expectations. Initially, justice was
delivered in rudimentary public trials, where local communities actively participated in dispute
resolution. However, as legal systems became more structured and codified, courts transitioned into
formal institutions: there, open justice served as a safeguard against the arbitrary exercise of judicial
power. Then, openness became a procedural rather than an informal communal practice. With the rise
of print journalism and mass communication in the 19th and 20th centuries, the role of the media in
disseminating court information became a crucial factor in enhancing openness, enabling the broader
public to stay informed about legal developments even if they could not physically attend proceedings.
In the 21st century, the concept of open justice has further expanded to incorporate digital transparency
and accessibility. The digitalisation of court documents, the online publication of judgments, and the
livestreaming of hearings have revolutionized public access to judicial processes.

19 G Zdenkowski, ‘Magistrates Courts and Public Confidence’ (2007) 8 The Judicial Review 398;
S Rodrick, ‘Open Justice, the Media and Avenues of Access to Documents on Court Records’ (2006)
29 The University of South Wales Law Journal 94. The latter Author contends that open justice bridges
the gap between the judiciary and the broader public, reinforcing the legitimacy of judicial decisions
and strengthening the relationship between courts and society. Transparency in the judiciary also serves
an educational purpose. It empowers citizens to understand their rights and the functioning of the legal
system, which is crucial for the continued engagement of individuals in democratic processes.

20 See Attorney-General (UK) v Guardian Newspapers Ltd (No 2) [1990] 1 AC 109, 183; In literature,
see PD Cummins, ‘The Benthamite Principle of Open Courts’ (2007) 142 Victorian Bar News 53, 55.
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grant journalists privileged access to documents and hearings.?' At the same time,
media coverage shapes public perception of the judiciary, either reinforcing or un-
dermining its legitimacy. In this regard, crucially, the principle of open justice is not
absolute and must be balanced against competing interests, such as the need to pro-
tect vulnerable parties, maintain confidentiality, or safeguard national security. Ex-
ceptions must be narrowly defined and carefully applied to preserve the core func-
tion: ensuring fair and accountable justice.

Three key components help define judicial openness. First, public access to hearings.
According to Jaconelli, physical (and, we may add today, online) attendance of members
of the public as well as the media to the trial as a ‘live event’ constitutes ‘the very core
of the idea of open justice’** as it enables public oversight. The second component is
transparency in the administration of justice, whereby courts must proactively disclose
administrative structures, procedural rules, and organisational details.® Moreover, trans-
parency in principle extends to judicial proceedings, requiring the proactive publication
or accessibility through requests of court documents, decisions, parties’ submission, and
reasoning behind judgments.** The third aspect relates to access to judicial documents
and data, namely access to decisions, case files, court agendas and statistics, as well as
all documents deposited with the registrar by the parties or by any third party.? There is
growing recognition of the need for access in all judicial domains.?® The digital age has
expanded access through livestreams and online databases, but this evolution raises new
challenges for balancing transparency with privacy and procedural fairness.

2.2. Open justice under international and EU law

From a human rights perspective, open justice intersects directly with international
law. Article 14 of the International Covenant on Civil and Political Rights (ICCPR)?’
and Article 6 of the European Convention of Human Rights (ECHR)* enshrine the

21 Rodrick (n 16) 135. Landmark cases, such as Cox Broadcasting Corporation v Cohn (1975) in
the United States and R v Waterfield (1975) in the United Kingdom, have reinforced the media’s right
to report on court proceedings as an essential aspect of democratic discourse. Moreover, in cases such
as Pennekamp v State of Florida (1946) and Attorney General v Leveller Magazine (1979), courts have
emphasised the importance of press freedom in maintaining judicial openness.

22 J Jaconelli, Open Justice: A Critique of the Public Trial (Oxford University Press 2002) 2.

23 Rodrick (n 16) 128.

24 Jaconelli (n 22) 3.

25 1bid, 1. See also UK, House of Lords, Re S (4 Child) (Identification: Restrictions on Publication)
[2005] 1 AC 593, 607, and R v Legal Aid Board Ex parte Kaim Todner (A Firm) [1999] QB 966, 977.

26 Rodrick (n 19) 90.

?7 International Covenant on Civil and Political Rights, opened for signature 16 December 1966,
999 UNTS 171 (entered into force 23 March 1976), Article 14. UN Human Rights Committee (HRC),
General comment no. 32, Article 14, Right to equality before courts and tribunals and to fair trial, 23
August 2007, CCPR/C/GC/32, p. 3.

28 Convention for the Protection of Human Rights and Fundamental Freedoms as amended by
Protocol No 11, ETS No 155 (entered into force 1 November 1998).
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principle of open justice as an entitlement to a fair and public hearing by an inde-
pendent and impartial tribunal established by law. These provisions underline that
public hearings and the publication of judgments are essential for ensuring judicial
transparency and public trust.”’ However, the interaction between open justice and
fair trial requires a court ‘to compare essentially incommensurable matters’.*> Public
disclosure in sensitive cases can harm the interests of the parties involved, particu-
larly when privacy or reputational concerns are at stake. This tension has led to a
cautious approach, with international standards outlining clear exemptions to trans-
parency, including national security and the protection of commercial interests.”'

The scope of open justice has evolved to include access to court documents as
part of the broader right to information. UN Human Rights Committee’s General
Comment 34 highlights states’ obligations to proactively disclose information and
facilitate access to all public data, including judiciary-held information. Similarly,
the OHCHR affirms that access to information must extend to all branches of gov-
ernment, including courts.*? The Office of the United Nations High Commissioner
for Human Rights (OHCHR) also recalls that ‘the obligation to provide access to
information applies to the executive, legislative and judicial branches of government,
and extends to all organs of the State, including all de facto entities and private enti-
ties carrying out elements of governmental functions’.**

Thus, access to court proceedings has been gradually and fully embedded into
the international normative notion of open justice. The Istanbul Declaration on
Transparency in the Judicial Process (endorsed by the UN Economic and Social
Council in 2019) states that the justice system should be ‘integrated into society’,
which requires that it ‘opens up and learns to make itself known’.** In this context,
it mandates that ‘[SJubject to judicial supervision, the public, the media and court

2 ECHR, Guide on Article 6: Right to a Fair Trial (Civil Limb), clarifies that ‘complete conceal-
ment from the public of the entirety of a judicial decision cannot be justified’.

30 JJ Spigelman, ‘The Principle of Open Justice: A Comparative Perspective’ (n 16) 150.

31 See the Global Principles on National Security and the Right to Information lay out some of
these limitations (Tshwane Principles). As per public access to judicial proceedings, the principles state
that the ‘invocation of national security may not be relied upon to undermine the fundamental right of
the public to access judicial processes’ (Principle 28). The Tshwane Principles lay out the components
of judicial processes that should be made available: i) judicial reasoning; ii) information about the ex-
istence and progress of cases; iii) written arguments submitted to the court; iv) court hearings and trials;
and v) evidence in court proceedings that forms the basis of a conviction. The ECHR has stated that
‘the mere presence of classified information in the case file does not automatically imply a need to close
a trial to the public, without balancing openness with national-security concerns’. Secrecy should, there-
fore, be limited to the extent necessary to preserve a compelling governmental interest.

32 UN Human Rights Committee, General Comment No. 34, Article 19: Freedoms of opinion and
expression, 12 September 2011, CCPR/C/GC/34, paras 7, 18, 19.

33 OHCHR, Report of the Office of the UN High Commissioner for Human Rights, A/HRC/49/38,
10 January 2022, para 23.

34 UN Economic and Social Council, Resolution 2019/22 on Enhancing Transparency in the Judi-
cial Process, Principle 6.
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users should have reliable access to all information pertaining to judicial proceed-
ings, both pending and concluded. Such access could be provided on a court website
or through appropriate and accessible records. Such information should include rea-
soned judgments, pleadings, motions and evidence. Affidavits or like evidentiary
documents that have not yet been admitted in evidence may be excluded. Access to
court documents should not be limited to case-related material, but should also in-
clude court-related administrative information such as statistics on the caseload and

case clearance rates, as well as budget-related data, e.g. collection of court fees and

the use of budgetary allocations’.*

The close connection between open justice and access to documents has been
gradually acknowledged at the European level. A telling illustration is the Council
of Europe Convention on Access to Official Documents (Tromse Convention),*®
which codifies the right to access documents held by public authorities, including
judicial bodies.?” It defines documents broadly, encompassing written, audio-visual,
or digital formats held or created by public institutions.*®

In the EU legal order, the need for open and transparent judicial activity has its
foundations in primary law. Article 15(1) TFEU establishes that ‘EU institutions,
bodies, offices and agencies shall conduct their work as openly as possible’.** This
provision highlights that openness is not an end in itself but a means to achieving

35 The Istanbul Declaration on Transparency in the Judicial Process, Principle 6. Accordingly, the
UN Special Rapporteur on the Independence of Judges and Lawyers Gabriela Knaul stressed that ‘ex-
ternal institutional accountability, in turn, should encompass activities whereby the public, through the
media, civil society, human rights commissions, and parliament, can scrutinize the functioning of the
judiciary and prosecution services. Such activities can include institutional dialogues with parliament
and other State institutions, such as human rights commissions; all hearings being public; the availabil-
ity and transparency of information about courts and the judiciary; and the creation of a judiciary web-
site and the use of social media and television programs to explain important judicial decisions and
laws. A system of justice that is independent should not retreat behind closed doors’. UN Special Rap-
porteur on the Independence of Judges and Lawyers Gabriela Knaul, Report to the General Assembly
A/HRC/26/32, 50 and 73.

36 Council of Europe Convention on Access to Official Documents (CETS n 205), 18 June 2019.

37 The notion of ‘public authorities’ includes ‘government and administration at national, regional
and local level’ as well as ‘legislative and judicial authorities as they perform administrative functions
according to national law’. Ibid., Art 1.

38 Council of Europe Convention on Access to Official Documents, CETS n 205, Preamble. Under
the Tromse Convention, ‘official documents’ are in principle public and are defined as ‘all information
recorded in any form, drawn up or received and held by public authorities’. As noted in the Explanatory
Memorandum (para 11), this broad definition encompasses ‘any information drafted or received and
held by public authorities that is recorded on any sort of physical medium whatever be its form or
format (written texts, information recorded on a sound or audiovisual tape, photographs, emails, infor-
mation stored in electronic format such as electronic databases, etc.)’.

3 For an overview, P Craig, EU Administrative Law (Oxford University Press 2018) 390-391;
Alemanno and Stefan argue that Art 15 TFEU marks a paradigm shift compared to the pre-Lisbon
wording of Article 1 TEU, which was merely declaratory and devoid of tangible legal implications: A
Alemanno and O Stefan, ‘Openness at the Court of Justice of the European Union: Topping a Taboo’
(2014) 51 Common Market Law Review 103.
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broader objectives such as good governance, democracy, and institutional legiti-
macy.*’ In addition, Regulation 1049/2001 establishes the right of access to docu-
ments held by EU institutions, including the CJEU.*' According to Article 2(3), this
Regulation aims to ensure ‘the fullest possible effect to the right of public access to
documents’. In particular, such right extends to the Court of Justice of the European
Union’s activity. The broad personal scope of application of the Regulation reflects
the similarly wide substantive reach of the notion of document. Under Article 3(a),
the latter encompasses any content, whatever its medium (written on paper or stored
in electronic form or as a sound, visual or audiovisual recording), concerning a mat-
ter relating to the policies, activities, and decisions falling within the institution’s
sphere of responsibility.

The underlying premise of these provisions is the recognition that openness of
public institutions ‘enables citizens to participate more closely in the decision-mak-
ing process and guarantees that the administration enjoys greater legitimacy and is
more effective and more accountable to the citizens in a democratic system’.*?

Yet, in drawing exceptions to request access to documents, Article 4(2) specifi-
cally states that ‘[t]he institutions shall refuse access to a document where disclosure
would undermine the protection of court proceedings and legal advice’.* It follows
that access to any document related to court proceedings held by the Court of Justice
is in principle debarred from the scope of this transparency regime.

This long-standing exclusion has persisted with only minimal changes.** How-
ever, the recent reform of the Statute of the Court of Justice marks an interesting
turning point. For the first time, it introduces a requirement for the Court to proac-
tively publish written pleadings in preliminary reference cases. The following Sec-
tions trace the path leading to this reform and discuss its scope as well as its potential
implications for enhancing openness at the Court of Justice.

3. Open justice at the CJEU: evolution, targets achieved and unresolved questions

The scope of the principle of open justice is inherently fluid and flexible depending
on the EU institution or body concerned. Accordingly, while transparency and public
access must be guaranteed, relevant measures and procedures differ significantly de-
pending on the nature of the function and the specific institutional setting.

40 Accordingly, openness has been described as an autonomous principle encompassing various
important components, including transparency. A Alemanno, ‘Unpacking the Principle of Openness
under EU law: Transparency, Participation and Democracy’ (2014) 39 European Law Review 72.

41 Regulation (EC) 1049/2001 of the European Parliament and of the Council of 30 May 2001
regarding public access to European Parliament, Council and Commission documents.

4 Ibid, Preamble (2).

4 Ibid, Art 2.

4 See infra, Section 5.
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As for the CJEU, it performs fairly well in the openness ranking, especially if com-
pared to other international courts.*’ This assessment is based on three key factors.

First, Article 15(3) TFEU subjects the Court’s administrative activity to the prin-
ciple of openness.*® This means that, in the spirit of good administration of justice,
the documents related to the Court’s internal self-governance, and the multifaceted
administrative functions supporting the performance of jurisdictional functions must
be as a rule disclosed to the public.*” The scope of this provision, however, does not
extend as such to the Court’s core judicial activities.

Second, concerning judicial activities, the CJEU’s Statute and the Rules of Pro-
cedure are designed to uphold fair trial guarantees. The Court adheres to the funda-
mental principles of publicity for court proceedings, including publishing notices of
new cases, holding public hearings, and making judgments available and accessible
in all 24 official EU languages.

Third, over time, the Court of Justice has responded to increasing demands for
greater transparency, whether from civil society, legal commentators, or, more
simply, offered by technological advancement. A notable example is the live broad-
casting of Plenary and Grand Chamber hearings.*® Originally announced as a 6-
month pilot project, this practice has been gradually incorporated into the Court’s
daily routine. Eventually, following the recent reform discussed in this Special Sec-
tion, it has been codified in Article 80 bis of the Court’s Rules of Procedure.*’ Under
paragraph 1 of this provision, the delivery of judgments and the reading of opinions
of the Advocates General are live streamed, while hearings involving oral pleadings
in cases referred to the full Court and the Grand Chamber are broadcast with a delay.
Exceptionally, cases assigned to a Chamber of five judges may also be broadcast if
deemed important.>® In any event, a party to the case or, in the context of a prelimi-
nary reference procedure, one of the interested persons referred to in Article 23 of
the Statute®' can object to the decision to broadcast a hearing, by setting out the

4 T Neumann and B Simma, ‘Transparency in international adjudication’ in A Bianchi and A
Peters (eds), Transparency in International Law (Cambridge University Press 2013) 436.

46 The provision in question reads as follows: ‘The Court of Justice of the European Union, the
European Central Bank and the European Investment Bank shall be subject to this paragraph only when
exercising their administrative tasks’.

47 For an in-depth analysis, C Krenn, ‘Self-Government at the European Court of Justice: A
Bedrock for Institutional Success’ (2018) 19 German Law Journal 2007.

48 On the initial stages of this practice and the remaining challenges: A Alemanno, ‘The Court of
Justice of the EU goes (almost) public’, 26 April 2022 at verfassungsblog.de.

49 See the Amendments to the Rules of Procedure of the Court of Justice 2024/2094, in OJ L of 12
August 2024, 1.

30 Under Art 80 bis(5) of the Rules of Procedure, the video recordings remain available on the
Court’s website for a maximum period of one month after the hearing is closed.

31 On this notion and its reform see Sections 6 and 7.


https://verfassungsblog.de/the-court-of-justice-of-the-eu-goes-almost-public/
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detailed circumstances that justify this claim.>* A similar provision applies to re-
quests for the removal of video recordings from the Court’s website.*® The reform
also introduced the possibility of broadcasting hearings before the General Court.
Mutatis mutandis,> Article 110a of the Rules of Procedure of the General Court
reiterates the same regime now briefly described.

Overall, the CJEU has proved reasonably responsive to demands for greater
openness. Despite these efforts, academic literature and legal commentators have
identified several transparency gaps within the CJEU’s framework.

For example, previously, the Court published summary reports of its hearings,
but this practice has been discontinued, raising concerns about reduced public access
to case deliberations.” In addition, Article 76 of the CJEU’s Rules of Procedure
allows the Court to decide cases without oral proceedings, unless a reasoned request
for a hearing is submitted.>® This practice has been criticised for limiting public scru-
tiny, particularly in cases of significant legal or political importance.’’

52 Rules of Procedure, Art 80 bis(3).

33 Ibid, para 6.

34 Based on the different adjudicating configurations of the General Court, Art 110a(1) covers cases
‘referred to the Grand Chamber, to the Intermediate Chamber, or, where this is justified by the importance
of the case, to a Chamber sitting with five Judges, or, exceptionally, to a Chamber sitting with three
Judges’. On the connections between the Rules of Procedures of the Court of Justice and the General Court
see C Amalfitano, ‘The Transplant of Procedural Rules from the Court of Justice to the General Court’ in
The 2024 Reform of the Statute of the Court of Justice of the EU (EU Law Live 2024), at eulawlive.com
29.

35 A reply to this contention could be that the Court’s approach to the drafting of its judgments has
changed accordingly. As a matter of principle, the Court makes explicit references to the arguments raised
by the parties in their written observations or in the oral hearings, both as a means to set the stage for its
judgments and as a way to elaborate on its legal arguments. Following the reform, the General Court has
amended points 210 and 211 of its Practice Rules for the Implementation of the Rules of Procedure to
permit the Judge-Rapporteur to draw up a ‘summary report for the hearing’. This report is intended to
assist the parties in preparing for the hearing, in line with the principle of sound administration of justice.
However, the summary is served exclusively on the parties’ legal representatives. See Amendments to the
Practice Rules for the Implementation of the Rules of Procedure of the General Court (2025/810). The
new provisions entered into force at the beginning of June 2025.

% It is important to note that this procedural development is not expressly mirrored in the
provisions applicable to the General Court. Pursuant to Art 106 of its Rules of Procedure, the General
Court is required to grant parties’ requests for an oral hearing. This distinction largely reflects the
Court’s jurisdictional focus, which is more heavily oriented towards questions of fact than that of the
Court of Justice.

57 M Dahlberg, ‘Increasing Openness of Court Proceedings? Comparative Study on Public Access
to Court Documents of the European Courts’ (2019) 60 University of Helsinki Legal Studies Research
Papers Series 1,9. Art 76(2) of the Rules of Procedure also allows the Court to skip the oral phase if it
deems to have acquired all the information it needs to adjudicate the case.


https://eulawlive.com/symposia/the-2024-reform-of-the-statute-of-the-court-of-justice-of-the-eu/
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Moreover, while the incorporation of hearing broadcasts in the Rules of Proce-
dure represents a positive step, its scope remains limited. Currently, it only applies
to select cases, excluding most of the Court’s caseload from public view.

Lastly, recent debates have highlighted concerns over the appointment process
of the CJEU judges and AGs.> The confidentiality of the ‘255 Committee’ deliber-
ations responsible for vetting judicial candidates is regarded as a key guarantee for
the serenity of these important evaluations, but critics argue that the lack of trans-
parency in negative assessments undermines public trust in judicial appointments.*’

8 This argument is made by Alemanno (n 30). The most recent demonstration of the importance
and tangible impact of live streaming of Grand Chamber hearings is the wide journalistic and scholarly
debate on the saga concerning the notion of ‘third country of origin’ for the purpose of EU migration
and asylum law. The oral hearing held on 25 February 2025 in the joined cases C-758/24 and C-759/24,
Alace and Canpelli, has been the subject of various comments, especially in Italy, where most of the
various pending preliminary references on this matter have originated. See for instance S Morlotti,
‘Mattoncini di Lego in Corte di giustizia: la designazione dei Paesi di origine sicuri. Udienza di Grande
Chambre del 25 febbraio 2025, cause riunite C-758/24 Alace e C-759/24 Canpelli’ (2025) 3 Rivista del
Contenzioso Europeo 1; E Colombo ‘I grandi assenti: il principio del primato e la disapplicazione della
normativa nazionale in contrasto con il diritto UE. Alcune riflessioni a margine dell’udienza del 25
febbraio 2025 sulle cause riunite C-758/24 e C-759/24° (2025) 10 Eurojus 1.

% Delving into the intricacies of this debate would be out of the scope of the present analysis. A
comprehensive overview of the criticisms connected to the selection of EU judges is provided by C
Krenn, The Procedural and Organisational Law of the European Court of Justice. An Incomplete
Transformation (Cambridge University Press 2022) 105-116. See also the contributions to the EU Law
Live Symposium The Selection of EU Judges and the 255 Committee (November 2024), at
culawlive.com, with a follow-up reaction from J Gardiner, ‘The Article 255 Committee’s 20-Year
Experience Requirement — Contra Legem or Constitutional Convention’ (EU Law Live, 26 February
2025), at eulawlive.com. The procedure for selecting EU judges has been at the centre of the recent
Case C-119/23 Valancius, EU:C:2024:653, on which see ME Bartoloni, ‘The “255 Committee” and the
Procedure for Appointing EU Judges. The (Perhaps Unintended) Implications of the Valancius
Judgment’ (2024) 9 European Papers 846.

% JHH Weiler, ‘Judging the Judges Who Judge the Judges. Concluding Reflections’ in The
Selection of EU Judges and the 255 Committee (n 59); M Bobek, Selecting Europe’s Judges: A Critical
Review of the Appointment Procedures to the European Courts (Oxford University Press 2015). This
matter has been brought before the European Ombudsman already. In 2019, Access Europe complained
about a refusal of access to the 255 Panel’s evaluations, contending that greater transparency would
have been beneficial to the Panel itself, as it would have halted the ‘speculation, chattering and
manipulation’ that strict confidentiality elicits. However, the Ombudsman did not uphold the complaint,
based on a detailed analysis of various 255 Panel decisions. In particular, she pointed at how ‘thorough
and frank’ the evaluations were on core matters such as appropriate knowledge of EU law. Making
unfavourable opinions public could have led the Panel to be less pressing on candidates and to refrain
from outlining its assessment clearly and straightforwardly. See European Ombudsman, Decision in
case 1955/2017/THH on the Council of the European Union’s refusal to grant public access to opinions
evaluating the merits of candidates for appointment to the Court of Justice and the General Court of the
European Union (23 May 2019), especially paras from 20 to 24. It should also be pointed out that strict
confidentiality is the rule also for the appointment of new judges at the European Court of Human
Rights. According to the Procedures for the election of judges, a specialised committee consisting of
22 members of the Council of Europe’s Parliamentary Assembly conducts interviews in private and
issues decisions that are subject to strict confidentiality.


https://eulawlive.com/symposia/the-selection-of-eu-judges-and-the-255-committee/
https://eulawlive.com/op-ed-the-article-255-committees-20-year-experience-requirement-contra-legem-or-constitutional-convention/
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Beyond these broader transparency concerns, one of the most contentious issues
in recent reform discussions has been the limited access to written observations sub-
mitted by parties and interveners. Unlike other international courts,®’ the CJEU
maintained strict confidentiality over these documents. This approach has led to sig-
nificant debate among legal scholars, civil society, and policymakers. The next Sec-
tion delves into this debate and examines the current state of access to written obser-
vations and the new elements introduced by recent transparency reforms, setting the
stage for the analysis of the new elements introduced by the reform of the CJEU’s
Statute and for a critical assessment of ongoing challenges and future prospects for
judicial openness in the EU.

4. The CJEU and access to Court proceedings: the state of play

4.1. The Lack of EU Law Provisions Allowing for Access to Court Proceedings

Before the recent reform of the CJEU Statute, the EU legal regime governing third-
party access to court proceedings echoed the overarching choice made by the Mem-
ber States in the Treaties, with Article 15(3) TFEU delimiting the duty of disclosure
only to documents concerning the Court’s administrative tasks. Accordingly, as re-
called in the previous Section, the general transparency regime excludes the appli-
cation of Regulation 1049/2001 to the documents held in the context of the exercise
of the CJEU’s judicial functions.

In line with this framework, the Rules of Procedure of the CJEU did not provide
for third-party access to court proceedings. Instead, an indirect understanding of access
could be derived from a combined reading of the Statute, the Rules of Procedure, and
the Instructions to the Registrar. On the one hand, Article 20(2) of the Statute provided
— and still provides — that the written phase includes applications, defences, observa-
tions, replies and all documents and papers submitted by ‘the parties and [...] the in-
stitutions of the Union whose decisions are in dispute’. On the other hand, the Rules
of Procedure® and the Instructions to the Registrar made clear that only the parties to
the case enjoyed a right to be served with these documents. A4 contrario, third parties
and the general public were not entitled to access the case file.

A slightly different approach was taken by the General Court,* where the In-
structions to the Registrar made clear that the President could authorise third parties’

61 See Section 7 with respect to the European Court of Human Rights.

2 Art 39 of the Rules of Procedure in force until 2021. The current wording of Art 110(2) and (3)
provide that, in the context of preliminary reference procedures, the statements of case or written
observations which have been lodged shall also be served on the parties and the other interested parties
under Art 109(1) of the Rules of Procedure and Art 23 of the Statute.

63 Art 45 of the Rules of Procedure of the General Court.
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access. In cases still pending, this authorisation was entrusted to the President of the
relevant formation of the General Court.*

This approach reflected the Court’s reluctance to consider less stringent regimes
on grounds of two main underlying objectives: preserving the serenity of court pro-
ceedings and deliberations and ensuring the parties’ equality of arms. Regarding the
former, in the API case, the Grand Chamber made clear that secrecy aims ‘to ensure
that, throughout the court proceedings, the exchange of argument by the parties and
the deliberations of the Court in the case before it take place in an atmosphere of
total serenity’.%> As per the latter, in the same ruling the Court was concerned that,
should the parties’ pleadings be open to public debate — especially those of the EU
institutions, agencies, and bodies and the Member States — the criticism levelled
against them, whatever its actual legal significance, might influence the position de-
fended before the CJEU. Based on such risks, the Grand Chamber recognised and
justified ‘a general presumption that disclosure of the pleadings lodged [...] in court
proceedings would undermine the protection of those proceedings’.*

Against this position, the CJEU itself has identified two situations in which this
‘general presumption of confidentiality’ can be rebutted: indirect access to the plead-
ings in possession of an EU institution through Regulation 1049/2001 once the case
is closed, and a party’s voluntary decision to disclose its pleadings, even during the
pending proceedings.

4.2. Indirect Access to Court Proceedings Through the Transparency Regulation
1049/2001

The first exception to the general presumption of confidentiality concerns the obli-
gations of EU institutions under Regulation 1049/2001. In the AP/ case, a journalists’
organisation requested access to the Commission's written pleadings submitted be-
fore the General Court and the Court of Justice in several pending and closed cases.
Tasked with the appeal of a judgment of the General Court concerning the Guardian
of the Treaties’ partial refusal to grant access to its pleadings, the Court of Justice
confirmed that the documents at issue fell under the scope of application of Regula-
tion 1049/2001, since they had to be regarded as ‘drawn up’ by an EU institution
under Article 2(1) and (3). As a result, the obligation to ‘give the fullest possible
effect’ to the right of access, as laid out in Recital 4 and Article 1 of the Regulation,
extends to the Commission’s written pleadings. Any deviation from this general rule

% This clarification is reported by A Alemanno and O Stefan, ‘Openness at the Court of Justice of
the European Union: Toppling a Taboo’ (n 39), 122.

9 Joined cases C-514/07 P, C-528/07 P and C-532/07 P Sweden v Association de la presse
internationale ASBL (API) and European Commission (C-514/07 P), Association de la presse
internationale ASBL (API) v European Commission (C-528/07 P) and European Commission v Association
de la presse internationale ASBL (API) (C-532/07 P), EU:C:2010:541, para 92 (hereinafter, API).

% Ibid, para 94.
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must be strictly limited to the exceptions explicitly listed in Article 4 of the Regula-
tion, which must be interpreted and applied narrowly.®” Against this background, the
Court drew a distinction among three categories of situations: (1) closed cases, (2)
pending cases, and (3) closed cases that are substantively connected to pending ones.

As for closed cases, the CJEU found that its core judicial functions are completed
once a case is concluded. Accordingly, there is ‘no longer ground for presuming’ that
granting access to written pleadings would undermine the protection of court proceedings
or legal advice under Article 4(2). Therefore, this exception cannot be invoked, and EU
institutions are, in principle, obliged to disclose such pleadings upon request.

By contrast, in pending cases, the presumption of confidentiality reasserts itself.
The burden shifts to the third party to prove that access would not harm protected
interests under Article 4(2) — a threshold that can be difficult to meet. Moreover, the
Court has extended the same presumption to various ongoing administrative and ju-
dicial proceedings.®® While consistent in its application, the Court’s broad interpre-
tation of harm has raised concerns about compatibility with international standards
on access to information, which call for a narrower and more precise harm test.*’

The third scenario is a hybrid one and involves closed cases that are substantively
linked to pending ones. Here, the Court ruled that disclosure is not automatically pre-
sumed to undermine proceedings.”® Nonetheless, the Grand Chamber acknowledged
that disclosure could prove problematic for the EU institution involved, especially
where its position in both sets of proceedings was based on similar legal arguments
and the parties to the pending case were not the same as those to the closed one.”" In
such circumstances, access may be refused under Article 4(2), but only if the institution
provides a detailed and specific justification subject to judicial scrutiny.’

Interestingly, in its initial judgment in the API case, the General Court had en-
dorsed a broader interpretation in favour of transparency. Rather than distinguishing
between closed and pending cases, it argued that once a hearing has taken place, the
arguments have already been presented and debated publicly, weakening the rationale

%7 Tbid, para 73. On the need to interpret the exceptions laid down in Art 4 of the Regulation
restrictively see, inter alia, Case C-64/05 P Sweden v Commission, EU:C:2007:802, para 66.

%8 Case C-612/13 P ClientEarth v Commission, EU:C:2015:486, paras 77—78, where the Court
recalls that the general presumption of confidentiality of documents extends, for example, to the
documents in an administrative file relating to a procedure for reviewing State aid, the documents
exchanged between the Commission and notifying parties or third parties in the course of merger
control proceedings, the documents concerning an infringement procedure during its pre-litigation
stage, and the documents relating to a proceeding under Art 101 TFEU.

% UN Human Rights Committee, General Comment n. 34.

70 API (n 65) para 135.

7! Ibid, para 132. The Commission stressed that disclosure could have affected the full
effectiveness of the right to defence.

72 Ibid, paras 72 and 134.
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for a general presumption of confidentiality. The General Court advocated for a case-
by-case assessment of whether greater transparency would be justified and harmless.”

However, the Court of Justice declined to follow this approach. Instead, in its
subsequent case law, it confirmed the tripartite framework and reaffirmed a restric-
tive reading of Article 4(2) with respect to closed proceedings. A notable develop-
ment arose in the Breyer case, where the Commission refused third-party access to
a Member State’s written submissions in an infringement procedure. These submis-
sions had originally been received from the Court of Justice. The Commission con-
tended that the document was primarily in the Court’s possession and related to its
judicial functions, thereby falling outside the scope of Regulation 1049/2001. Fur-
thermore, it argued that the request conflicted with the limits to transparency set out
in Article 15(3) TFEU.

The Grand Chamber rejected this argument, clarifying that while Regulation
1049/2001 does not apply to access requests directed at the Court of Justice itself,
documents related to judicial activity remain within its scope if they are in the pos-
session of another EU institution. In this case, the decisive factor was that the Com-
mission held the document in question.74 Thus, the Court found that the latter con-
stituted a ‘document held by an institution’ under Article 2(3) of the Regulation.”
Once the Regulation applies, any refusal of access must still be assessed in light of
the tripartite framework discussed above.

A similarly generous interpretative stance concerns the use an applicant intends
to make of the documents to which they have been granted access, including to sup-
port their legal position in other pending court proceedings. Once disclosure of a
document drafted or held by an EU institution has been granted, the Regulation con-
tains no provisions that restrict onward use or public dissemination. Then, the appli-
cant is not prohibited from making this information available to other persons or the
general public. It follows that applicants who receive access to pleadings or other
materials are not limited in how they use this information, including to support their
legal arguments in other pending proceedings. As the Court noted, a disclosed doc-
ument ‘could, one day, be referred to in court proceedings, even by other than the
person who, after making the request, obtained access’.”® Any attempt to limit such
use would overreach the narrowly defined exceptions under Article 4(2).

3 Case T-36/04 Association de la presse internationale ASBL (API) v Commission,
EU:C:2007:258, paras 81-82.

74 Case C-213/15 P Commission v Patrick Breyer, EU:C:2017/536, para 38.

75 Ibid, para 46.

76 Case C-576/19 P Intercept Pharma Ltd and Intercept Pharmaceuticals v European Medicines
Agency, EU:C:2020:873, para 40. In this case, a law firm aimed at being granted access to a series of
documents concerning the safety of an orphan medicinal product. The documents were held by EMA
and originally drafted by Intercept Pharma Ltd. Invited by EMA to take a stance on the access request,
Intercept Pharma Ltd complained that the applicant intended to use the information in question in a
dispute with its parent company pending in the US.
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4.3. Voluntary disclosure by the parties to a case

A second situation in which the presumption that disclosure would undermine the EU
Courts’ judicial functions can be rebutted concerns the voluntary release of written
submissions by the parties themselves. In the absence of explicit rules governing this
practice, both the Court of Justice and the General Court have consistently rejected the
claim that proceedings are subject to a general and absolute principle of confidential-
ity.”” On the contrary, the limited case-law suggests that parties are generally permitted
to disclose their own submissions, even in pending cases, save exceptional circum-
stances where such disclosure might ‘adversely affect the proper administration of jus-
tice’.”® However, this threshold of ‘exceptionality’ remains vague. The case-law has
not clarified the degree of risk required to justify a restriction, the criteria for determin-
ing whether a particular disclosure would be harmful, or the procedural safeguards —
if any — that could prevent inappropriate publication.

As a result, this legal ambiguity leaves ample room for uncertainty and incon-
sistent case-by-case application. During the 4P/ proceedings, Advocate General Poi-
ares Maduro called for a reassessment of this position. In his view, the current ap-
proach is problematic because it deprives the Court of the ability to control access to
documents in the case file.” Just like access requests under Regulation 1049/2001,
voluntary disclosures may exert public pressure on the judicial process or unfairly
disadvantage one of the parties.

However, unlike requests processed through the transparency framework —
which are subject to institutional scrutiny and legal safeguards — voluntary disclo-
sures can occur unilaterally, unnoticed, and without any realistic possibility of re-
dress once a document enters the public domain.® To address these risks, Advocate
General Poiares Maduro proposed that the Court should act as a central gatekeeper,
determining on a case-by-case basis whether a document should be made public. In
his words, ‘in pending cases it is necessary to avoid imposing a strict rule at the
current stage of development of the law and instead adopt a careful, case-by-case
approach’.®' Nevertheless, in its preliminary ruling in the API case, the Court of Jus-
tice did not take up this recommendation, missing an opportunity to clarify the law.

As the legal framework currently stands, EU law continues to permit the volun-
tary disclosure of written pleadings by parties without requiring prior judicial au-
thorisation or oversight. This unresolved issue raises broader questions about how to

77 Order in Case C-376/98 Germany v European Parliament and Council, EU:C:2000:181, para
10; see also API v Commission (n 55), para 88, and Case T-188/12, Patrick Breyer v Commission,
EU:T:2015:124, para 93.

8 Germany v European Parliament and Council (n 77), para 10.

7 QOpinion of AG Poiares Maduro in Joined Cases C-514/07 P, C-528/07 and C-532/07 API,
EU:C:2009:592, para 16.

80 Ibid, para 16.

81 Ibid, para 39.
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strike an appropriate balance between transparency and the integrity of judicial pro-
ceedings, an area that may warrant future reform and clearer guidance.

5. The reform of the CJEU Statute and the paradigm shift concerning access
to written submissions in preliminary reference proceedings

5.1. The interinstitutional negotiations

As discussed in the previous Section, access to written pleadings lodged before the
CJEU has traditionally followed a bottom-up model rooted in Regulation 1049/2001.
Access is not automatic but triggered by a third-party request, and its availability is
governed by conditions and limitations developed through judicial interpretation.

Historically, the Court has been reluctant to adopt a more proactive stance on
document disclosure, citing concerns about the serenity of deliberations and the
equality of arms between parties. Yet, over the past two decades, this restrictive ap-
proach has been increasingly questioned, both within the Court and by legal scholars.
The API case again serves as a key reference point. In his Opinion, Advocate General
Poiares Maduro argued that written submissions should be made public once a case
is closed, unless ‘exceptional circumstances demand that secrecy be maintained’.
This view has been endorsed in academic discourse by Alemanno and Stefan, and
more recently by Krenn, who sees it as a way to reinforce the democratic legitimacy
of the CJEU’s decision-making.**

Despite these arguments, the Court’s initial proposal to reform its Statute showed no
inclination toward greater transparency. The formal request to amend Protocol n. 3, sub-
mitted under Article 281(2) TFEU,* focused solely on the partial transfer of jurisdiction
over preliminary references to the General Court and the expansion of mechanisms for
determining the admissibility of appeals. Transparency was conspicuously absent.

It was during the European Parliament’s deliberations that proposals for in-
creased openness began to surface,® along with several other interesting — yet ulti-

82 AG Maduro based this proposal on three main arguments: the ‘justificatory reason’ of enabling
the public to understand the reasons for the Court’s decision and the process through which it was
reached (para 32), the need to foster the Court’s accountability and public confidence in it (para 33),
and assuring those who had a different view on the law that, even if their view did not prevail, it was
given due consideration in the deliberative process of the Court (para 34).

8 Alemanno and Stefan (n 39) 112; Krenn (n 59) 135.

8 Request submitted by the Court of Justice pursuant to the second paragraph of Article 281 of the
Treaty on the Functioning of the European Union, with a view to amending Protocol No 3 on the Statute
of the Court of Justice of the European Union, at curia.europa.eu.

85 European Parliament, Committee on Legal Affairs, Proposed amendments to Protocol No 3 on the
Statute of the Court of Justice of the European Union, at europarl.europa.eu. Critical opinions on the
legitimacy of this addendum to the original Court’s proposal have been voiced by some Member States
and commentators. In particular, the amendment could be regarded as departing from the original scope


https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-12/demande_transfert_ddp_tribunal_en.pdf
https://www.europarl.europa.eu/doceo/document/JURI-AM-751628_EN.docx
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mately unsuccessful — proposals, such as establishing a conciliation mechanism be-
tween the Court of Justice and national supreme courts. More concretely, the Parlia-
ment initially proposed a mandatory disclosure regime, requiring the Court of Justice
and the General Court to make available to the public ‘all documents deposited with
the Registrar by the parties or by any third party in connection with an application’
in accordance with their Rules of Procedure and in compliance with primary EU
law.®® During the negotiations, the European Parliament held firm in advocating for
the inclusion of access rights as a core element of the reform package, despite strong
resistance from the European Commission.®” As a matter of principle — and despite
significantly diverging views on the scope of the right in question — the Court itself
eventually acknowledged that its constitutional role within the EU legal order neces-
sitated greater transparency and hence more openness.*®

Following multiple rounds of interinstitutional dialogue, the Parliament’s JURI
Committee softened its initial stance. The obligation for proactive publication was
converted into a general right of access upon request. The revised proposal for a new
Article 20a of the Statute provided that ‘any citizen of the Union, and any natural or
legal person residing or having its registered office in a Member State, shall have a
right to access, upon request, documents of the Court’.® Under this framework, ac-
cess could be refused only by the President of the Court of Justice or the General
Court, and solely on grounds such as risks to public interests, privacy, individual
integrity, commercial confidentiality, or the sound administration of justice. Signif-
icantly, the proposal extended this right to all procedures before the EU Courts, re-
gardless of whether they were pending or concluded, marking a potential develop-
ment in the transparency of judicial proceedings at the EU level.

and purpose of the proposal. See the declaration made by Austria, Cyprus, France, Greece, Italy and Malta
on 8 March 2024, in parallel to the adoption of the reform of the CJEU Statute, 2022/0906(COD), at
data.consilium.europa.eu. See also C Tovo, ‘Le nuove regole processuali in materia pregiudiziale e le loro
implicazioni istituzionali per la Corte di giustizia: verso un’ulteriore costituzionalizzazione?’ in B
Nascimbene and G Greco (eds), La riforma dello Statuto della Corte di giustizia (2024) Eurojus 1, 19-20.

8 European Parliament, Committee on Legal Affairs, Proposed amendments to Protocol No 3 on
the Statute of the Court of Justice of the European Union (n 67) Art 20a.

87 For an overview of the main negotiation phases see the briefing from the European Parliamentary
Research Service PE 754.559 of February 2024, Amending the Statute of the Court of Justice of the
EU Reform of the preliminary reference procedure, at europarl.europa.eu.

8 These arguments have been incorporated into the preamble of Regulation 2024/2019, in recital
4, which reads as follows: ‘[...] as the Court of Justice is increasingly required, in preliminary ruling
cases, to rule on matters of a constitutional nature or related to human rights and the Charter of
Fundamental Rights of the European Union (‘the Charter’), the transparency and openness of the
judicial process should be strengthened’.

8 Buropean Parliament legislative resolution of 27 September 2023 A9-0278/2023, on the draft
regulation of the European Parliament and of the Council amending Protocol No 3 on the Statute of the
Court of Justice of the European Union, at europarl.europa.eu.


https://data.consilium.europa.eu/doc/document/ST-7296-2024-ADD-1/en/pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2023/754559/EPRS_BRI(2023)754559_EN.pdf
https://www.europarl.europa.eu/doceo/document/A-9-2023-0278_EN.html
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5.2. The final text of Article 23(5) of the CJEU Statute

The final compromise between the Parliament and the Council adopts an intermedi-
ate solution to openness. Article 1(1)(b) of Regulation 2024/2019 introduces a new
paragraph 5 to Article 23 of the Court’s Statute, which provides that

‘Statements of case or written observations submitted by an interested person pursuant
to this Article shall be published on the website of the Court of Justice of the European
Union within a reasonable time after the closing of the case, unless that person raises
objections to the publication of that person’s own written submissions’.*

This provision marks a partial shift toward a regime of proactive disclosure of court
proceedings, instead of solely relying on individual requests to access documents.”!
Opverall, the post-reform scenario features two parallel and complementary transparency
regimes: written submissions filed in the framework of preliminary reference proce-
dures are now subject to proactive publication, albeit with some limitations; and access
to written pleadings submitted in other actions remain subject to Regulation 1049/2001,
with strict confidentiality safeguards, as outlined in the previous Section.

Although limited in scope, this reform represents a step forward in enhancing
judicial openness. The proactive publication of pleadings is expected to contribute
meaningfully to transparency, informed legal debate, and broader judicial accounta-
bility. It also aligns well with the nature of preliminary reference proceedings, as a
dialogue between national courts and the CJEU. By making written observations
publicly accessible, the Court allows the referring national court, the parties to the
main proceedings, and other interested persons to better understand the reasoning
behind the Court’s ruling, the role of divergent legal interpretations, and how those
shaped the final judgment.’? The European Parliament, in a 2023 resolution, further
emphasised the value of such access: national judges, it argued, would be better po-
sitioned to follow up on preliminary rulings in their domestic proceedings and to
determine whether further references to the Court of Justice are necessary — poten-
tially helping to ease the Court’s caseload. The importance of this new rule is further
underscored by its interaction with Article 23(1) and (2) of the Statute. These provi-
sions define ‘interested persons’ broadly, extending the right to submit observations
in preliminary reference cases beyond the parties to include Member States, the
Commission, and — following the reform — the European Parliament, the Council,

90 This amendment was followed by the re-wording of Art 96 of the Rules of Procedure of the Court
of Justice, which lays down provisions concerning participation in preliminary ruling proceedings.

! Interestingly, in 2010, in response to a petition, the Legal Service of the European Parliament
acknowledged that an amendment to the Statute could allow access to case files, provided that certain
provisions of primary law would be observed, such as Arts 16 and 339 TFEU, Arts 7 and 8 of the
Charter. See petition 163/2010 by P.B (German).

92 Krenn contends that this outcome is an effective surrogate for the lack of rules on separate and
dissenting opinions at the Court of Justice (Krenn (n 59) 134).
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and the European Central Bank.” All of these actors are now entitled to receive no-
tification of a reference for a preliminary ruling and may submit written observations
within two months. As a result, their submissions also fall within the scope of the
Court’s new duty to publish.

If one considers that the national courts’ references for preliminary rulings are
increasingly made available on the Court’s website (usually) in most EU official
languages, full accessibility of the key procedural documents is a tangible prospect
for the jurisdiction of the Court under Article 267 TFEU.

From a broader comparative perspective, this move toward proactive disclosure
helps narrow the transparency gap between the CJEU and the European Court of
Human Rights (ECtHR). Under Article 40(2) of the ECHR — introduced by Protocol
n. 11 —documents deposited with the ECtHR Registrar are publicly accessible unless
the President of the Court decides otherwise. In this regard, Article 33 of the EC-
tHR’s Rules of Procedure allows online submission of access requests, and disclo-
sure is generally permitted even while cases are still pending.’* However, access may
be refused on the President’s own motion or at the request of a party, based on spe-
cific grounds such as public order, national security, privacy, or the interests of jus-
tice.”> While the ECtHR’s system offers broader access to documents — including in
pending cases — it does not impose a requirement of proactive publication, which the
new CJEU regime now does, albeit in limited circumstances.

In conclusion, Article 23(5) represents an important development in the trans-
parency of EU judicial proceedings. Still, both the Statute and the Court’s Rules of
Procedure impose meaningful constraints. Two key aspects will determine the effec-
tiveness of the reform: (1) the expanded definition of ‘interested persons’ and its
implications for transparency, and (2) the mechanisms that allow parties to object to
disclosure, which could potentially limit the reform’s reach. These issues will be
examined in the following Section.

6. The reform between theory and practice: the limits to proactive publication
of court proceedings

6.1. The expanded definition of ‘interested person’ under Article 23 of the CJEU Statute

As outlined in the previous Section, the reform of Article 23 of the CJEU Statute
extends the definition of ‘interested parties’ to include the European Parliament, the
Council, and the European Central Bank (ECB) in preliminary reference procedures.

%3 This reform is in line with a proposal put forward by Krenn (n 59) 118 ff. More specifically, the
Author argued in favour of increasing the Parliament’s chances to take part in preliminary reference
procedures, to democratize the Court and enhance the effectiveness of Art 10 TFEU.

%4 European Court of Human Rights, Rules of Court, 28 April 2025, at echr.coe.int, Art 33(1).

% Ibid, Art 33(2).
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This expansion enhances opportunities for institutional participation and debate be-
fore the CJEU and has undeniable merits. However, bearing in mind the current state
of play, its practical significance may be more modest than it appears.

Even prior to the reform, existing legal provisions allowed these institutions to
intervene when the validity or interpretation of one of their acts was at issue. The
Parliament and Council, for example, were already entitled to submit observations
in most preliminary references concerning acts adopted under the ordinary or special
legislative procedures. Similarly, the ECB had standing in cases involving its own
legal instruments.’® In practice, however, interventions have been selective. As the
number of preliminary references has grown, institutions have increasingly priori-
tised their involvement based on legal, political, and practical considerations. In ad-
dition, bare budgetary and human resource constraints limit the feasibility of system-
atically intervening in every case.

This selectivity is codified in internal rules. For instance, Article 155 of the Eu-
ropean Parliament’s Rules of Procedure, supplemented by detailed Guidelines,’ sets
out a complex procedure for deciding whether to intervene. The final decision rests
with the President of Parliament, based on a combination of legal analysis by the
legal service and political judgment by the committee responsible for legal affairs.
The Rules of Procedure are amended periodically, as an updated official version is
usually published at the start of a new parliamentary term. However, the design of
this procedure has remained largely unchanged over the last years, and the provisions
in question have undergone minor adjustments. This entails that, unless the Parlia-
ment decides to streamline the decision-making framework in question, systematic
and unselective parliamentary participation in preliminary reference proceedings re-
mains unlikely.

The situation for the Council is even more constrained. While it may intervene
in cases where its acts or institutional prerogatives are at stake, its participation raises
the challenge of balancing its role against those of Member States, which typically
contribute to the legal debate before the Court but often advocate for differing inter-
pretations of EU provisions, due to political or legal divergences.”® Then, this insti-

% Art 23(3) adds that ‘the decision of the national court or tribunal shall, moreover, be notified by
the Registrar of the Court to the States, other than the Member States, which are parties to the
Agreement on the European Economic Area and also to the EFTA Surveillance Authority referred to
in that Agreement’. Within two months of notification, where one of the fields of application of that
Agreement is concerned, these States and the EFTA Surveillance Authority can submit statements of
case or written observations to the Court.

7 European Parliament, Rules of Procedure, Tenth Parliamentary Term 2024-2029, July 2024;
European Parliament, Committee on Legal Affairs, Notice to Members 10/2025 of 24 June 2024,
Guidelines for the application of Rule 155 of the Rules of Procedure, at europarl.europa.eu.

8 Empirical research demonstrates that the Member States’ participation in the written and oral
phases has generally increased over the last decades: M-PF Granger, ‘When Governments Go to


https://www.europarl.europa.eu/cmsdata/286824/1303792_EN.pdf
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tution’s participation requires careful preliminary evaluations and may demand ap-
propriate coordination with intervening States. While the Council’s Rules of Proce-
dure do not directly regulate this matter, internal litigation guidelines assign the legal
service the task of initiating interventions, subject to the Council’s formal authorisa-
tion, at the COREPER’s level. Moreover, any document transmission to the Court
of Justice or the General Court — including the appointment of agents — must receive
prior approval. Here, the permanent representations of Member States play a prom-
inent role, as the Council’s legal service must circulate draft submissions to them.
This step can trigger political sensitivities, potentially exposing the Council’s legal
arguments. In the absence of a clear and consistent policy, these internal checks —
combined with political considerations — shape the Council’s institutional posture on
voluntary interventions before EU Courts.”

By contrast, the Parliament is not constrained by such institutional limitations
and might increasingly act as de facto amicus curiae,'™ especially in cases involving
fundamental rights or democratic participation. The reform offers to the Parliament
a firmer legal basis to do so. This evolution merits further attention, especially as
parliamentary practice adapts to the new framework.'"!

Luxembourg: the Influence of Governments on the Court of Justice’ (2004) 29 European Law Review
8. See also M Bulterman and C Wissels, ‘Strategies Developed by — and between — National
Governments to Interact with the CJEU” in B de Witte, E Muir, and M Dawson (eds), Judicial Activism
at the European Court of Justice (Edward Elgar Publishing 2013) 269. For insights on the Italian case,
G D’Agnone, ‘Alcune osservazioni in merito agli interventi dell’Italia in procedimenti in corso davanti
alla Corte di giustizia dell'Unione europea’ (2017) /I Diritto dell’Unione europea — Osservatorio, 31
May 2017, at dirittounioneeuropea.cu. Interestingly, AG Trstenjak compared the submissions by
Member States in preliminary reference proceedings to amicus curiae participation: see her Opinion in
Case C-137/08 Schneider, EU:C:2010:401, para 80.

9 Some legal scholars have pointed out that the Council seldom intervenes before EU Courts
voluntarily, except for direct actions. On this point, I conducted three semi-structured interviews with
members of the Council legal service and of the CJEU, all of them confirming the same understanding
of the current state of play. As reported by Krenn, out of the 509 preliminary rulings delivered by the
Grand Chamber between 2004 and 2020, the Council submitted written or oral observations in 44 cases,
while the Commission intervened in all of them. See Krenn (n 59) 70-71. On the Commission’s
practice, see inter alia L Romero Requena, ‘La Commission devant la Cour de justice: ’exemple de la
procédure préjudicielle’ in A Rosas, E Levits and Y Bot (eds), The Court of Justice and the
Construction of Europe: Analyses and Perspectives on Sixty Years of Case-law (Springer 2012) 155.
An empirical research has revealed that in one-third of cases private parties do not submit any oral or
written observation: L Boulaziz, S Hermansen and T Pavone, ‘Instrument of Power or Weapon of the
Weak? Judicial Entrepreneurship and Party Capability at the European Court of Justice’, in European
Consortium for Political Research, 2022, at ecpr.eu.

190 On the current role of the parties and interested persons in contributing to the Court acquiring
insights on the national normative framework, the factual background, and other relevant information see
V Passalacqua and F Costamagna, “The law and facts of the preliminary reference procedure: a critical
assessment of the EU Court of Justice’s source of knowledge’ (2023) 2 European Law Open 322.

19T From a broader perspective, the extension of the set of interested parties could also lead to
another development. According to Art 96(2) of the Rules of Procedure of the Court, ‘Non-participation
in the written part of the procedure does not preclude participation in the oral part of the procedure’.


https://www.dirittounioneeuropea.eu/Tool/Evidenza/Single/view_html?id_evidenza=116
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6.2. Limitations to proactive disclosure: the right to object to publication

Despite the importance of the reform, Article 23(5) of the Statute imposes three core
limitations to the proactive disclosure of the parties’ and interested persons’ written
submissions. First, the scope of this provision is limited to preliminary reference
procedures. Second, it does not allow publication while the case is pending. Third,
publication is contingent on the absence of an objection from the party concerned.

To the purpose of this analysis, the possibility of objecting to publication de-
serves closer examination, given its potentially significant implications for the day-
to-day implementation of the reform. In this regard, the broad wording of Article
23(5) of the Statute must be read in conjunction with Article 96(3) of the Rules of
Procedure, laying down more detailed rules on this matter. Three main issues arise
from this legal framework: the grounds for filing an objection, the procedural regime,
and the timing of an objection.

Concerning the first aspect, the Parliament initially proposed limiting the right to
object to specific, predefined grounds to balance transparency with competing and
equally compelling protected interests.'"> However, the final version of Article 23(5)
of the Statute broadly reads that the interested person can raise ‘objections to the pub-
lication of that person’s own written submissions’. The lack of references to a duty to
provide evidence of a qualified interest in confidentiality is confirmed by the Rules of
Procedure: according to Article 96(3), the interested persons ‘need not to state the rea-
sons on which [the objections] are based’. In principle, when an objection is raised, the
Court’s website merely records its existence. More specifically, a fixed disclaimer has
been added at the end of the InfoCuria online search webpage, reading that ‘The state-
ments of case or written observations referred to above will not be accessible if an
objection is raised pursuant to Article 96(3) of the Rules of Procedure of the Court of
Justice or Article 202(3) of the Rules of Procedure of the General Court.’

In addition, in line with the absence of pre-determined grounds for objecting, the
Rules of Procedure expressly exclude the possibility of challenging an opposition to
publication before the Court of Justice or the General Court.

Lastly, as a rule, objections are to be communicated to the Registry by a separate
document, no later than three months after the delivery of the judgment or service of

Therefore, the Parliament and the Council could consider filing a reasoned request for an oral hearing
under Art 76(1) of the Rules of Procedure and taking part in it, to present their arguments before the
Court, while skipping the practical hurdles connected to the submission of written pleadings during the
preceding phase of the procedure. The same situation applies to the general Court, under Arts 202(2)
and 213(3) of its Rules of Procedure. It has been argued, however, that a regular procedural strategy of
this kind could represent a way of eluding the rules governing the written and oral phases and could
therefore be limited by the President of the Chamber involved. See A Maffeo, ‘Riforma dell’art. 23
dello Statuto: la montagna ha partorito il topolino?’ (2024) 2 Rivista del Contenzioso Europeo 6.
102 See Section 5.
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the order closing the proceedings.'® This means they can be filed alongside the writ-
ten submissions or at any time during the proceedings. As the Court made clear in
its draft amendments to the Rules of Procedure, this deadline serves two main pur-
poses. On the one hand, it provides the parties and interested persons concerned with
‘sufficient time to become aware of the Court’s decision and to assess the potential
impact on the publication (or non-publication) of the observations’. On the other
hand, it allows the Court ‘to carry out the technical operations necessary for the ob-
servations lodged to be made available online, including any redaction of personal
data which might prove necessary’.'® In line with these purposes, the deadline in
question is not mandatory and parties enjoy broad discretion to unilaterally and un-
conditionally oppose publications, unencumbered by substantive, procedural or time
constraints. This is why the possibility to object has been described, in substance, as
a right of veto.'"®

On the one hand, this approach can be explained by the need to make this system
work in the face of the Court’s caseload. Due to the growing volume of preliminary
references, judicial scrutiny over the merits of each objection would be resource-
intensive. Also, it could lead to additional litigation, mirroring the abundant case-
law on the exceptions to the right of access to documents under Regulation
1049/2001.

On the other hand, undeniably, proactive publication enters the courtroom
through the main door — the Statute of the Court of Justice — only to exit through the
back — the Rules of Procedure. While in principle the Court is bound to publish writ-
ten submissions, the broad discretion granted to intervening parties can mitigate the
‘openness potential” significantly. Moreover, even prior to the entry into force of the
reform, the concern that parties, especially Member States, would routinely object
to disclosure was reinforced by political signals. In March 2024, Austria, Cyprus,
France, Greece, Italy, and Malta issued a joint declaration expressing criticism about
the implications of Article 23(5). They emphasised that confidentiality is a corner-
stone of many national legal traditions, enabling candid communication with the
court. These States made clear that they expected the Rules of Procedure to maximise
opportunities to object to disclosure.'” Also, they were concerned about selective
publication and the interaction among interested parties: if one party’s submissions
are published but others are not, the objector’s position may still be inferred, render-

103 However, under Art 51 of the Court’s Rules of Procedure, this time limit is ‘extended on account
of distance by a single period of 10 days’.

104 Court of Justice, Draft amendments to the Rules of Procedure — Explanatory Statement, 1 March
2024, n. 7225/24, 17.

105 MF Orzan, ‘Un’ulteriore applicazione della “legge di Hooke™? Riflessioni a margine
dell’entrata in vigore della recente riforma dello statuto della corte di giustizia dell’unione europea’
(2024) 2 Rivista del Contenzioso Europeo 68.

106 See the declaration made by Austria, Cyprus, France, Greece, Italy, and Malta (n 85).
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ing objections de facto meaningless. This argument echoed concerns raised by Ad-
vocate General Poiares Maduro in the AP/ case, where he argued that equality of
arms and procedural integrity require balanced access to information.'"” In the end,
this concern did not materialise in the final text of the reform. However, interested
parties could in practice decide to concert their procedural action to ensure their ex-
pectations of full confidentiality are satisfied. In addition, the lack of mandatory
deadlines for confidentiality objections could trigger a domino effect, prompting
similar initiatives from other parties or interested persons. The concern that — fully
or partially — lifting confidentiality might deter parties from presenting their defence
if they knew that critical elements of fact or law would be made public is deeply
rooted in the case-law of the Court, legal scholarship, and some institutional narra-
tives. Although focused on legal advice and policymaking within EU institutions,
Leino-Sandberg’s analysis illustrates this underlying fear.'®® She argues that “[i]t is
the conviction of the institutions and their legal advisers that legal advice has to re-
main confidential to remain objective’.'” In particular, she points to the Council
legal service’s concern that the public debate and external pressure deriving from
greater openness would ultimately influence the position of the Council.'"

Another concern stems from the structure of preliminary reference procedures
and from national legal traditions. In many Member States, the disclosure of parties’
submissions is not permitted, reflecting a desire to preserve the confidentiality and

107 Opinion of AG Poiares Maduro in API (n 79) para 17: ‘Suppose, for instance, that the
Commission — either of its own volition, or because it is compelled to comply with the Regulation —
were to allow access to its written pleadings in a particular case: it is reasonable to expect that the same
obligation would have to apply to all the other parties as well, since it would be extremely odd for the
Court to refuse access to their pleadings on the grounds that such disclosure would affect the integrity
of the judicial process. Thus, the Court’s own decisions about access would end up being significantly
affected (if not determined) by the disclosure policy of the other institutions or by the criteria established
by the Regulation — which was not, however, meant to be applicable to the Court’. In its Explanatory
Statement to the draft amendments to the Rules of Procedure of March 2024, the Court also referred to
the need to ‘enable the meaning and scope of the decision given by the Court to be fully understood’.
According to some commentaries on the reform, scattered publication of written submissions could
instead fuel ambiguities and poor or biased understanding of the Court’s reasoning: see Tovo (n 85) 94.

108 P Leino-Sandberg, ‘Enchantment and critical distance in EU legal scholarship: What role for
institutional lawyers?’ (2022) 1 European Law Open 231.

109 Tbid, 244.

110 These concerns were raised by the Council before the General Court and in the appeals
proceedings before the Court of Justice in the Pech case. See Case T-252/19 Laurent Pech and Kingdom
of Sweden v Council of the European Union, EU:T:2021:203, paras 45, 92; Case C-408/21 P Council
of the European Union v Laurent Pech, EU:C:2023:461. The appeal was dismissed. Both the General
Court and the Court of Justice made clear that ‘a lack of information and debate is capable of giving
rise to doubts in the minds of citizens, not only as regards the legitimacy of an isolated act, but also as
regards the legitimacy of the decision-making process as a whole’.
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serenity of judicial deliberations.'"" As the Court of Justice’s jurisdiction under Ar-
ticle 267 TFEU is incidental to domestic litigation, national courts remain the ulti-
mate decision-makers. As a result, although deprived of a formal role on this matter,
referring courts may not remain neutral on whether the Court of Justice should pub-
lish written observations. The Recommendations to national courts permit them to
summarise parties’ arguments and state their own views. Updated in October 2024,
these Recommendations remain silent on disclosure.''? However, it is plausible that
referring courts could incorporate disclosure preferences into their orders, especially
if prompted by domestic legal culture or party concerns. Also, national courts could
encourage parties to object to disclosure, to anticipate the spillover effects on their
own proceedings and preserve confidentiality and the serenity of proceedings at the
domestic level.

In this multifaceted context, preliminary interesting insights can be drawn from
the early practice regarding the new publication regime. Between the 1* of Septem-
ber and the 31 of May,'"? the CJEU issued 183 preliminary rulings. As of the final
submission of this Article,'"* pleadings have already''” been made publicly available
on the Court’s website in 85 of these cases.''

Within this subset of 85 judgments, full disclosure — meaning the publication of
written pleadings from all parties and interested persons — occurred in 38 cases. In
the remaining 47 cases, one or more objections were raised:

1T See for instance European Parliament, Committee for Legal Affairs, National practices with
regard to access to court documents, 2013, at europarl.europa.eu.

112 See paras 15-18, concerning the form and the content of requests for preliminary ruling. This
section adds that the referring courts must provide a clear explanation of the factual background and of
the relevant provisions of national law. In addition, according to paras 20 and 21, the national courts
must contribute ‘to ensure optimal protection of personal data in the handling of the case by the Court
of Justice or the General Court’.

113 The relevant period was chosen taking into account the 3-month deadline for filing an objection
to publication.

114 The final version of the Article was submitted on 3 June 2025.

115 Following a request for clarification addressed to the ECJ’s Registry, we were informed that,
once the deadline for objection expires, the publication process requires careful preparation, resulting
in several additional weeks of delay before the written pleadings are made available. Understandably,
organisational and technical challenges may cause further delays, especially in the current early phase
of implementation of this aspect of the reform. We are particularly grateful to the Court of Justice’s
Registry — and especially to Mr Cesare Di Bella, Mr Giovanni Chiapponi, and Ms Eleonora Sartori —
for their kind and invaluable assistance.

116 All of these judgments refer to written observations submitted by the parties and, where
applicable, other interested persons. In any event, pleadings are not published when a case is removed
from the registry.
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The following table summarises the number of cases in which the parties in the
main proceedings, Member States, EU institutions and bodies, and EFTA States and
bodies submitted written pleadings before the Court, and indicates how many of
those cases involved an objection to publication:

Party or interested person Cases (out of 85) Cases with objection(s)
Parties 85 9
Member States 79 40
Commission 85 1
Parliament 2 2
Council 6 4
Other EU institutions/bodies 1 (ECHA) -
EFTA States and bodies 6 -

From an institutional perspective, this data shows that the Commission has taken
the openness rationale underpinning the reform seriously. As a general rule, it does
not object to the disclosure of its written pleadings. Although the sample of relevant
cases is smaller, the same cannot be said for the Council and the Parliament. The
Council has lodged objections in 4 out of 6 cases, while the Parliament has, to date,
opposed publication in every instance where it submitted pleadings.

As for Member States, the first six months of practice appear to confirm the an-
ticipated trend of more frequent use of the objection mechanism. However, a more
nuanced understanding of how Member States are utilising this procedural tool re-
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quires closer scrutiny. To that end, the following diagram disaggregates the 40 rele-
vant cases into three sub-categories, based on the number of objections submitted by
Member States in a single case: one objection (31 cases), two objections (6 cases),
and three objections (3 cases):
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The following table presents a State-by-State comparison of the number of inter-
ventions and the number of objections, using the pool of 85 cases as a benchmark.
Member States are ranked in descending order based on the number of objections
lodged. For States with an equal number of objections, and for those that intervened
without invoking the objection clause, ordering is based on the total number of their

interventions:
State Interventions Objections Publication

France 13 13 -
Spain 13 10 3

The Netherlands 13 6 7
Finland 5 5 -
Bulgaria 3 3 -
Hungary 10 2 8
Czech Republic 18 1 17
Austria 13 1 12
Greece 8 1 7
Denmark 4 1 3
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State Interventions Objections Publication
Sweden 4 1 3
Latvia 3 1 2
Cyprus 2 1 1
Croatia 1 1 -
Luxembourg 1 1 -
Malta 1 1 -
Germany 19 - 19
Italy 14 - 14
Poland 14 - 14
Romania 9 - 9
Portugal 8 - 8
Belgium 5 - 5
Ireland 4 - 4
Estonia 3 - 3
Lithuania - - -
Slovakia - - -
Slovenia - - -
TOTAL 188 49 139

Although this data relates to the initial ‘warming up’ phase of the reform’s im-
plementation, it nonetheless prompts a number of meaningful reflections that future
research may further explore and validate. First, the widespread pre-reform concerns
about the risk of an extensive use of the objection appears, for now, to be unfounded.
The number of published submissions (139) significantly outweighs objections (49).
Most Member States prioritise openness or, at very least, avoid blanket opposition
to disclosure, apart from a few ‘permanent objectors’ such as France, Finland, and
Hungary. Notably, Italy and Austria — members of the club of the most active inter-
veners and signatories of the harsh declaration referenced in this section — have gen-
erally refrained from raising objections, with only one exception for Austria, in cases
involving sensitive legal questions or issues directly affecting their domestic legal
orders. Moreover, Member States seem not to be concerned about partial publication.
Except for Neves 77 Solutions,'"” where all three intervening Member States decided

17 Case C-351/22 Neves 77 Solutions, EU:C:2024:723. The intervening States were the
Netherlands, Romania, and Austria.
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to object, the other preliminary ruling proceedings involving more than one Member
State feature publications of written submissions alongside objections.

Overall, it can be argued that the widespread and deep-rooted concerns about the
fairness of proceedings and equality of arms reiterated by the Court and by various
commentators have been effectively overcome by practice in a relatively short period.

That said, the practical implementation of the reform could also evolve towards
compromise solutions, particularly in scenarios that current data trends are not yet
able to capture or predict. While Article 96 of the Rules of Procedure adopts an ‘all
or nothing’ approach to publication, the Court’s Explanatory memorandum to the
amendments of the Rules of Procedure clarifies that it ‘will not publish the observa-
tions of an interested person if that person has expressed a wish to that effect, what-
ever the underlying reasons for it, such as, for example, the desire to await the out-
come of the dispute in the main proceedings before the referring court or tribunal, or
the outcome in parallel proceedings in another case pending before the Court’.''® In
other words, in the absence of clear normative indications on this point, the Court
seems ready to accommodate delayed publication if the interested person concerned
requests it to do so. For example, an interested party may wish to delay until parallel
national proceedings or related cases before the CJEU are resolved. Though not
ideal, this offers a middle ground and may reduce blanket objections.

Another challenge lies in the linguistic regime. Under Article 38 of the Rules of
Procedure, the language of the case — typically the language of the referring court —
governs written and oral pleadings. It follows that the parties’ written submissions
are generally drafted in the language of the case. French — the Court’s working lan-
guage — and the party or interested person’s language are relevant alternatives. In
this context, Article 40 of the Rules of Procedure provides that the ‘publications of
the Court’ must be available in all official EU languages. However, written submis-
sions are not ‘publications of the Court’, thus falling outside the scope of this obli-
gation. In addition, the Statute and Rules of Procedure do not require translation of
written submissions. It follows that publication in the language of the case alone
would technically satisfy the new disclosure obligation.

However, such an approach would likely undermine the spirit of the reform. Two
arguments support a more inclusive linguistic approach. First, in practice, EU insti-
tutions and bodies translate their submissions into French, for the needs of the judges
deciding the case, and sometimes also into the languages of the States intervening in
a case. The revised text of Article 57(2) of the Court’s Rules of Procedure codifies
this practice and requires institutions to produce translations of any procedural doc-
ument into the other official languages.''® It follows that the cost and administrative

118 Court of Justice, Draft amendments to the Rules of Procedure — Explanatory Statement (n 104) 17.

119 Although the wording of this provision seemingly requires translation to all other EU official
languages, it is reasonable to interpret it so as to delimit its scope to the sole official languages that are
relevant to a given case.
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burden of multilingual publication may be manageable, at least for institutional sub-
missions. Second, as per the parties’ and interested persons’ observations, the ab-
sence of an explicit translation requirement does not equate to a prohibition. The
Court could voluntarily extend its current approach regarding the publication of pre-
liminary references, wherein the official version in the language of the case is often
published online alongside unofficial translations in multiple EU languages. The first
semester of the reform’s implementation indicates that the Court has sought to bal-
ance potential linguistic barriers while also avoiding excessive operational burdens
and resource-consuming practices. As a rule, statements of case and written obser-
vations — including those of EU institutions — are made available in French and the
language of the case. In addition to these versions, the pleadings submitted by inter-
vening States are available in their official language.

7. Concluding remarks

The recent reform of the Statute of the CJEU marks a significant shift in the Court’s
approach to transparency and access to court documents. By moving from a reactive
model grounded on passive transparency — where third-party access to written plead-
ings was granted only upon request in very limited situations — to a system of active
transparency as a way of proactive publication, the reform represents a significant
departure from longstanding practices both within the EU and in other regional and
international courts. Notably, it diverges from the more restrictive approach of the
ECtHR — where individual requests to access documents have to be filed and as-
sessed on a case-by-cases basis — and from the legal traditions of many EU Member
States, particularly within the western central bloc, where judicial documents have
historically remained confidential and locked away from the general public. This
development, therefore, positions the CJEU as a frontrunner in embracing openness
as an integral component of judicial accountability and legitimacy.

This shift aligns with broader international standards promoting transparency,
including those set out by the Council of Europe, the United Nations and the Open
Government Partnership, which emphasise that access to judicial information is fun-
damental to safeguarding the rule of law and enhancing public trust in the judiciary.

However, while the reform constitutes a step forward in meeting these standards,
concerns persist regarding the potential for procedural objections to publication pro-
vided for in Article 23 of the Statute to function as a de facto veto power. In partic-
ular, Member States and other institutional actors — who may have a vested interest
in maintaining confidentiality — are provided leeway for invoking the objection
clause. If objections become a routine procedural strategy rather than an exception
based on genuine concerns about harm to protected interests, the new transparency
framework risks being undermined, effectively preserving the status quo under a
different legal guise.
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Crucially, the analysis of the first semester of the reform’s implementation gives
rise to cautious optimism. The Commission has demonstrated commitment to prior-
itising the disclosure of its written pleadings, with only one isolated exception. Mem-
ber states are generally less inclined to accept publication as the default option. How-
ever, in most cases, they did not invoke the objection clause. This emerging trend is
particularly significant, given that it has taken shape within a few months of the re-
form’s entry into force, following decades of entrenched institutional and academic
positions that framed near-absolute confidentiality as necessary to preserve the se-
renity of proceedings and the equality of arms.

If the CJEU’s confidentiality walls have weakened considerably in just a few
months, it is reasonable to anticipate a potential spillover effect on similarly confi-
dentiality-oriented domestic legal systems over the longer term.

Looking ahead, the success of the reform will depend on its implementation and
the extent to which its underlying rationale — enhancing transparency and openness
in the EU judicial system — is upheld in practice in the longer term. It is, therefore,
imperative that the evolution of the reform is closely monitored, both by legal schol-
ars and by institutional actors committed to judicial transparency. The role of aca-
demia, civil society organisations, journalists and oversight bodies such as the EU
Ombudsman, will be critical in assessing the extent to which the reform delivers on
its promise of greater openness.

The European Parliament, in particular, which played a crucial role in advocating
for increased transparency, could provide a key institutional check by conducting an
independent evaluation of the reform’s implementation. Such an assessment would
not only help determine whether the reform is achieving its intended objectives but
could also serve as a basis for further practical or legislative refinements if necessary.

Ultimately, the reform represents an important milestone in advancing openness
within the EU judicial system, but its long-term success will depend on the vigilance
of institutional actors, legal practitioners, and civil society in ensuring that transpar-
ency is not just formally recognised but meaningfully upheld. Moving forward, sus-
tained engagement with the principles of open justice will be essential to reinforcing
the legitimacy of the Court and fostering a judicial culture that embraces, rather than
resists, transparency as a fundamental pillar of the rule of law in the European Union.
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