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ABSTRACT: This article offers a synoptical analysis of the challenges to access to justice in Euro-
pean shared administration posed by the expanding mandates of the most operational and funda-
mental rights-sensitive agencies. These specifically include the European Union Border and Coast
Guard Agency (Frontex), the European Union Agency for Asylum (EUAA), and the European
Union Agency for Law Enforcement Cooperation (Europol). Created to support the Member
States in managing migration, asylum and internal security, these agencies have witnessed a sig-
nificant expansion of their operational powers and mandates over the years. However, these ex-
panded powers have not been adequately counterbalanced by fundamental rights safeguards. Nor
can the current system of legal remedies under EU law guarantee effective access to justice. This
article identifies three key obstacles, common to the three agencies, that undermine effective ac-
cess to justice: lack of transparency, inadequate remedies, and ineffective oversight. Individuals
often struggle to secure redress due to secretive agency practices, limited transparency, and inad-
equate accountability mechanisms. To address these obstacles, this article proposes several path-
ways to strengthen access to justice by upholding principles of good administration and govern-
ance, such as transparency, due process and accountability. Proposed reforms include enhancing
transparency, improving complaints mechanisms, and strengthening oversight, all to ensure that
the operational expansion of EU agencies does not infringe upon the fundamental rights and val-
ues that form part of the EU’s constitutional fabric.
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1. Introduction: setting the scene

The European Union (EU) has traditionally been seen as a regulatory authority.' Ac-
cording to the theory of executive federalism, the central authority at the European
level holds legislative power, while competent entities at the national level hold im-
plementation and enforcement powers.” Nonetheless, over the years, the EU has pro-
gressively ‘gained enforcement powers in areas where it previously held only regu-
latory authority’.? This shift has prompted the rise of shared administration, the es-
sence of which, as Paul Craig explains, is that ‘Union legislation imposes formal
legal obligations on both the Commission and the Member States for the effective
implementation of a particular administrative regime’.*

The EU shared administration has facilitated the creation of specialised agencies.
As decentralised bodies of EU law, they ‘are generally involved by the legislator in
(composite) procedures whereby agencies need to co-operate with the Commission and
the Member States to deliver policy results’.” In other words, EU agencies have become
responsible for implementing relevant policies next to the Member States.® The prolif-
eration of EU agencies in various policy domains, as well as the powers that these bod-
ies have progressively acquired, gave rise to the phenomenon of ‘agencification’, which
refers to ‘the process whereby the EU agencies take up an increasingly important role
in the EU administration, both in a quantitative as well as in a qualitative sense’.” This
process has become a distinct feature of shared administration and has not skipped the
Union’s policies on asylum, migration, border control and internal security.

' G Majone, ‘The Rise of the Regulatory State in Europe’ (1994) 17 West European Politics 77.

2K Lenaerts, ‘Regulating the Regulatory Process: “Delegation of Powers” in the European Com-
munity’ (1993) 18 European Law Review 23, 27.

3 M Scholten and D Scholten, ‘From Regulation to Enforcement in the EU Policy Cycle: A New
Type of Functional Spillover?’ (2017) 55 Journal of Common Market Studies 925.

4P Craig, EU Administrative Law (Oxford University Press 2018) 56.

> M Chamon, EU Agencies: Legal and Political Limits to the Transformation of the EU Admin-
istration (Oxford University Press 2016). See also F Brito Bastos, Judging Composite Decision-Mak-
ing. The Transformation of European Administrative Law (Hart Publishing 2024).

¢ European Commission, ‘Communication: The Operating Framework for the European Regula-
tory Agencies’, COM(2002) 718 final. In the literature, see M Everson, C Monda and E Vos (eds),
European Agencies in between Institutions and Member States (Wolter Kluwer International 2014).

7 Chamon (n 5). In other words, ‘agencification’ refers to the progressive transfer of executive
powers to new bodies delegated with specialised tasks and various degrees of autonomy, see J Trondal,
‘Agencification’ (2014) 74 Public Administration Review 545. For further references to the process of
‘agencification’ in the European Union (EU) law, see, inter alia, M Simoncini, Administrative Regula-
tion beyond the Non-Delegation Doctrine: A Study on EU Agencies (Hart Publishing 2018).
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In these areas, three decentralised agencies, namely the European Union Border and
Coast Guard Agency (Frontex),® the European Union Agency for Asylum (EUAA)® —
the successor of the European Asylum Support Office (EASO) — and the European Un-
ion Agency for Law Enforcement Cooperation (Europol),'® have been playing an in-
creasingly important role.'" The main rationale for the creation of these agencies lies in
their capability to effectively assist the Member States in ensuring adequate levels of
enforcement of EU law in an area which has been notably characterised by a ‘protracted
implementation deficit’.'* Scholars have highlighted the tremendous expansion of these
EU agencies’ mandates, tasks, and activities over the past decades.'® Through frequent
modifications of their legal mandates, these agencies have acquired greater prominence
and leadership, progressing from a ‘reactive to a proactive’ approach, that is, from a
traditional role of coordination to a new one of initiative and decision, thereby asserting
their autonomy, both inside and outside Europe.'

The empowerment of these three agencies undoubtedly boosts their operational
efficiency and enables them to further EU policy objectives.'> However, while offi-
cially designed to support Member States in implementing EU policy and legislation,

8 Regulation (EU) 2019/1896 of the European Parliament and of the Council of 13 November 2019 on
the European Border and Coast Guard and repealing Regulations (EU) No 1052/2013 and (EU) 2016/1624.

9 Regulation (EU) 2021/2303 of the European Parliament and of the Council of 15 December 2021
on the European Union Agency for Asylum and repealing Regulation (EU) No 439/2010.

10 Regulation (EU) 2016/794 of the European Parliament and of the Council of 11 May 2016 on the
European Union Agency for Law Enforcement Cooperation (Europol) and replacing and repealing Coun-
cil Decisions 2009/371/JHA, 2009/934/JHA, 2009/935/JHA, 2009/936/JHA and 2009/968/JHA, as re-
cently amended by Regulation (EU) 2022/991 of the European Parliament and of the Council of 8 June
2022 amending Regulation (EU) 2016/794, as regards Europol’s cooperation with private parties, the pro-
cessing of personal data by Europol in support of criminal investigations, and Europol’s role in research
and innovation. Europol is an internal security (police cooperation) agency. However, it performs some
tasks related to migration (countering migrant smuggling and trafficking in human beings), leading some
scholars to label it as a “migration agency’, see D Fernandez-Rojo, EU Migration Agencies: The Operation
and Cooperation of FRONTEX, EASO and EUROPOL (Edward Elgar Publishing 2021) 11-12.

11'S Carrera, L den Hertog and J Parkin, ‘The Peculiar Nature of EU Home Affairs Agencies in
Migration Control: Beyond Accountability versus Autonomy?’ (2013) 15 European Journal of Migra-
tion and Law 337; E Guild, S Carrera, L den Hertog and J Parkin, ‘Implementation of the EU Charter
of Fundamental Rights and its Impact on EU Home Affairs Agencies. Frontex, Europol and the Euro-
pean Asylum Support Office’ (Report requested by the European Parliament's Committee on Civil Lib-
erties, Justice and Home Affairs, LIBE, 2011), at europarl.europa.cu.

12D Thym, ‘Pitfalls of the Law, Politics and Administrative Practices in the Reform of the Com-
mon European Asylum System’ (EU Immigration and Asylum Law and Policy, 9 February 2017), at
eumigrationlawblog.eu. See also SF Nicolosi, ‘The Common European Asylum System’ in M Scholten
(ed), The Research Handbook on EU Law Enforcement (Edward Elgar Publishing 2023) 492.

13 See, for example, M Scipioni, ‘De Novo Bodies and EU Integration: What is the Story behind
EU Agencies’ Expansion?’ (2018) 56 Journal of Common Market Studies 768, 769.

14 Fernandez-Rojo (n 10) 11-12.

15 See in this regard C Freudlsperger, A Maricut-Akbik and M Migliorati, ‘Opening Pandora’s
Box? Joint Sovereignty and the Rise of EU Agencies with Operational Tasks’ (2022) 55 Comparative
Political Studies 1983.


https://www.europarl.europa.eu/RegData/etudes/etudes/join/2011/453196/IPOL-LIBE_ET(2011)453196_EN.pdf
https://eumigrationlawblog.eu/pitfalls-of-the-law-politics-and-administrative-practices-in-the-reform-of-the-common-european-asylum-system/
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these agencies are progressively engaging in activities that may infringe upon fun-
damental rights, especially of third-country nationals. Frontex has, allegedly, been
involved in pushing back and returning migrants to third countries, who are, thus,
left deprived of access to the European territory and to adequate remedies for harm
suffered.'® Europol has, moreover, attracted the attention of supervisory watchdogs
for tensions between its data exchange activities and the respect for data protection
rights.'” Finally, EASO’s practice of conducting interviews with asylum seekers in
Greece and delivering opinions on the (non-) admissibility of the merits of asylum
claims has illustrated issues of coordination with national authorities with regard to
legal remedies for migrants. '®

These examples explain why this Article focuses on these three agencies, which
exemplify the challenges involved in ensuring access to justice in fundamental-
rights-sensitive areas of EU shared administration. European law scholarship has
predominantly considered the notion of ‘access to justice’ as access to a court,
thereby including the right to a fair trial or effective remedy before an independent
and impartial tribunal.'® According to this conception of the notion, access to justice
gives individuals the opportunity to enforce their individual rights and ensures their
continued protection, enabling them to hold executive authorities accountable for
their actions. As noted in the literature,” access to EU judicial remedies is especially
challenging in multi-actor operations, such as those conducted by EU agencies in
collaboration with Member States, due to the difficulty in attributing wrongful con-
duct to the responsible actor. What is even more notable is that this traditional notion
of access to justice as access to court does not appear well-suited to capture all the
problems engendered by the expanding mandates of the three agencies in question.

16 N Waters, E Freudenthal and L Williams, ‘Frontex at Fault: European Border Force Complicit
in “Illegal” Pushback’ (Bellingcat, 23 October 2020), at bellingcat.com. For a more detailed account of
these issues, see Section 3.1.

17 See, for instance, F Coman-Kund, ‘Europol’s International Exchanges of Data and Interopera-
bility of AFSJ Databases’ (2020) 26 European Public Law 181, 202.

18 SF Nicolosi and D Fernandez-Rojo, ‘Out of Control? The Case of the European Asylum Support
Office’ in M Scholten and A Brenninkmeijer (eds), Controlling EU Agencies. The Rule of Law in a
Multi-jurisdictional Legal Order (Edward Elgar Publishing 2019) 177.

1 N Daminova, ‘““Access To Justice” and the Development of the Van Gend en Loos Doctrine:
The Role of Courts and the Individual in EU Law’ (2017) 2 Baltic Journal of Law & Politics 133; S
Carrera and M Stefan, ‘Justicing Europe’s Frontiers: Effective Access to Remedies and Justice in Bor-
dering and Expulsion Policies’ in S Carrera and M Stefan (eds), Fundamental Rights Challenges in
Border Controls and Expulsion of Irregular Immigrants in the European Union: Complaint Mecha-
nisms and Access to Justice (Routledge 2020) 1. See also O Balatska and T Lotysh, ‘The Right to
Effective Access to Justice in the European Union’ (2024) 4 Visegrad Journal of Human Rights 12; F
Francioni (ed), Access to Justice as a Human Right (Oxford University Press 2007).

20 SF Nicolosi, ‘The European Border and Coast Guard Agency (FRONTEX) and the Limits to
Effective Judicial Protection in European Law’ (2024) 30 European Law Journal 149.


https://www.bellingcat.com/news/2020/10/23/frontex-at-fault-european-border-force-complicit-in-illegal-pushbacks/
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While the potential fundamental rights repercussions have been extensively ana-
lysed,?' academic analysis from the perspective of access to justice has remained
limited and significantly underdeveloped, despite the notion being closely related to
core constitutional concepts such as the rule of law.*

Accordingly, this article devises possible strategies to embed more access to
justice safeguards in relation to Frontex, EUAA and Europol by exploring the role
of the principles of good administration, connected with transparency, due process
and accountability, in the context of the shared governance of migration, asylum,
border management and internal security policies. While this approach does not
claim to offer a comprehensive solution to the challenges of access to justice inherent
in shared administrative frameworks, it seeks to contribute a different perspective to
ongoing debates on the governance of the abovementioned policy areas.

From this standpoint, the article advocates for a more transparent and accessible
structural and institutional framework in which EU agencies operate, aiming to miti-
gate the risk of fundamental rights violations and increase individuals’ access to jus-
tice. To that end, the article first unfolds the access to justice conception in EU law
(Section 2). Second, it highlights the concerns that the expansion of the EU migration
agencies’ operational mandates brings about from the perspective of individuals’ ac-
cess to justice, consecutively reviewing Frontex, EUAA and Europol (Section 3).
Third, the article seeks to elucidate how the principles of good administration can
contribute to the enhancement of access to justice. This will help devise potential
solutions for the problems that are characteristic of the three agencies (Section 4). The
last part of the article presents a number of concluding considerations (Section 5).

2. Access to justice in European Union law

The notion of access to justice remains generally undefined in relevant European
legal texts.” The Treaties contain scant references to the notion of access to justice,
failing to define it: for example, Article 67(4) of the Treaty on the Functioning of the
EU (TFEU) states that ‘the Union shall promote access to justice, particularly by
applying the principle of mutual recognition of judicial and extrajudicial decisions
in civil matters’.** A systematic analysis of the notion of access to justice in Euro-
pean law, including in light of the Charter of Fundamental Rights of the EU (Charter

21 See, for example, M Fink, Frontex and Human Rights: Responsibility in 'Multi-Actor Situations'
under the ECHR and EU Public Liability Law (Oxford University Press 2018); C Barnard and S Fraser
Butlin, ‘The Rule of Law and Access to the Courts for EU Migrants’ (2020) 58 Journal of Common
Market Studies 1621, 1622.

22 A Terlouw, ‘Access to Justice for Asylum Seekers’ in C Griitters, S Mantu and P Minderhoud
(eds), Migration on the Move. Essay on the Dynamics of Migration (Brill 2017) 247.

23 ME Mendez Pinedo, ‘Access to Justice as Hope in the Dark. In Search for a New Concept in
European Law’ (2011) 19 International Journal of Humanities and Social Science 9.

24 Consolidated version of the Treaty on the Functioning of the European Union [2012] (TFEU).
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or EU Charter),” suggests situating the scope of the concept in the context of the
practices of national and supranational courts, along with the evolving legislation at
both the EU and national levels. From this perspective, access to justice is broadly
understood as a concept that entails both procedural (access) and substantive (jus-
tice) components meant to protect fundamental rights.?® Safeguarding these compo-
nents requires the establishment of institutions that uphold individuals’ rights and,
in connection with this, mechanisms that provide access to these institutions for in-
dividuals whose rights have been violated.?” Accordingly, the notion of access to
justice is inherently linked to the principle of effective judicial protection in that it
emphasises the importance of providing individuals and entities with the means to
challenge potential violations of their rights and ensures that the legal system is trans-
parent, fair, and capable of addressing such violations effectively.

As part of the overarching obligation to ensure adequate pathways to justice,
European law scholarship has predominantly considered the notion rather one-di-
mensionally, namely as access to a court, thereby including the right to a fair trial or
effective remedy before an independent and impartial tribunal.”® According to this
conception of the notion, access to justice gives individuals the opportunity to en-
force their individual rights, and ensures their continued protection, enabling them
to hold executive authorities accountable for their actions (see Section 2.1). How-
ever, it is held here that access to justice is more than merely access to courts; it is
also an essential rule of law safeguard (see Section 2.2). This twofold dimension of
the notion of access to justice — as access to a court and as an element of the rule of
law — is further discussed in the following sub-sections.

2.1. Access to justice and the right to an effective remedy

The main aspect through which access to justice traditionally materialises is the right
to an effective remedy. In European law, such a right aligns with the principle of ef-
fective judicial protection. In its first landmark ruling in the 1986 Johnston case, the
Court of Justice of the EU (‘CJEU’ or ‘Court’) described effective judicial control as
‘a principle which underlies the constitutional traditions common to the Member States
and which is laid down in Articles 6 and 13 of the European Convention for the Pro-
tection of Human Rights and Fundamental Freedoms (ECHR)’.* This alignment has

25 Charter of Fundamental Rights of the European Union [2000] (EU Charter or Charter).

26 BG Garth and M Cappelletti, ‘Access to Justice: The Newest Wave in the Worldwide Movement
to Make Rights Effective’ (1978) 27 Buffalo Law Review 181, 182.

27K Bovend’Eerdt, I Karagianni and M Scholten, ‘EU Law Enforcement Authorities and Access
to Justice’ in M Fink (ed), Redressing Fundamental Rights Violations by the EU. The Promise of the
‘Complete System of Remedies’ (Cambridge University Press 2024) 271, 272.

28 Daminova (n 19) 133. See Bovend’Eerdt, Karagianni, Scholten (n 27) 271, for a more nuanced
approach to this judicial understanding of access to justice.

2 Case C-222/84 Marguerite Johnston v Chief Constable of the Royal Ulster Constabulary,
EU:C:1986:206, para 18.
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been consistently reaffirmed through a well-established body of case law, where the
Court recognised effective judicial protection as a general principle of EU law.*

This principle was later codified in Article 47 of the Charter.?' With the Treaty
of Lisbon, it was further incorporated into Article 19(1) of the Treaty on European
Union (TEU),* which the Court has interpreted as requiring Member States to pro-
vide remedies sufficient to ensure effective legal protection, particularly as outlined
in Article 47 of the Charter, in areas governed by EU law.** Additionally, Article 47
of the Charter establishes that any person who suffers an infringement of a right or
freedom guaranteed by EU law can claim a judicial remedy that is effective. This
essentially means that the remedy must meet two criteria: it must be normatively
appropriate and practically accessible. Normative appropriateness requires that the
remedy be capable of addressing the violation, whether through compensation, an-
nulment, or other corrective measures. Practical accessibility ensures that legal
mechanisms are not prohibitively complex, costly, or time-consuming, so that indi-
viduals can effectively exercise their rights.** The European Court of Human Rights
(ECtHR) has greatly contributed to determining the effectiveness of a remedy by
requiring that the remedy be accessible, thus not only theoretically available but also
concretely viable, be capable of providing redress in respect of the applicant’s com-
plaints, and offer reasonable prospects of success.™

Essentially, this understanding of access to justice, which reflects the predomi-
nant view in legal doctrine, is not limited to attributing to the individual the right to
take legal action but to do so primarily to obtain a useful measure for the protection
of one’s position. In other words, access to justice provides fundamental procedural
safeguards for individuals to enforce other rights before a court. This is why the
concept of access to justice also refers to access to the law, in the sense of access to
the set of rights that a legal system offers, including the right to be informed about
these rights.*® The EU legal framework provides several mechanisms for individuals

30 See e.g. Case C-432/05 Unibet (London) Ltd and Unibet (International) Ltd v Justitiekanslern,
EU:C:2007:163, para 37.

31 In Case C-385/07 P Der Griine Punkt - Duales System Deutschland GmbH v Commission of the
European Communities, EU:C:2009:456, para 179, the Court of Justice reiterated that Article 47 ‘re-
lates to the principle of effective judicial protection’. On the principle of effective judicial protection,
the literature is vast; for a recent systematisation of the scholarly debate, see M Bonelli, M Eliantonio
and G Gentile (eds), Article 47 of the EU Charter and Effective Judicial Protection. Volume 1: The
Court of Justice’s Perspecive (Hart Publishing 2022).

32 Consolidated version of the Treaty on the European Union [2012] (TEU).

33 Case C-619/18 European Commission v Republic of Poland, EU:C:2019:531, para 54.

34 For references see K Gutman, ‘The Essence of the Fundamental Right to an Effective Remedy
and to a Fair Trial in the Case-Law of the Court of Justice of the European Union: The Best Is Yet to
Come?’ (2019) 20 German Law Journal 884.

35 See Vuckovié¢ and Others v Serbia App no 17153/11 (ECtHR, 25 March 2014) paras 71 and 74.

36 G Greenleaf and G Peruginelli, ‘A Comprehensive Free Access Legal Information System for
Europe’ (University of New South Wales UNSW Law Research Paper 9-2012), at papers.ssrn.com 1.


https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2012956
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to access justice. National courts play a pivotal role as ‘ordinary courts’ of EU law,
tasked with applying and enforcing EU rights within Member States.?” Through doc-
trines such as direct effect and supremacy, the EU legal order empowers individuals
to invoke EU rights before national courts, ensuring that these rights are not abstract
principles but enforceable guarantees. At the EU level, judicial mechanisms, such as
actions for annulment (Article 263 TFEU), actions for failure to act (Article 265
TFEU), and actions for damages (Article 268 and 340(2) TFEU) provide direct ac-
cess to the Court of Justice for individuals in specific circumstances, strengthening
judicial oversight of EU institutions. The preliminary reference procedure under Ar-
ticle 267 TFEU also plays a pivotal role as it offers an avenue for individuals to seek
interpretation of EU law when national courts encounter uncertainties. However, as
will be demonstrated in greater detail in Section 3, this traditional, one-dimensional
view of access to justice is ill-suited to fully capture the problems caused by the
expanding mandate of EU operational and fundamental rights-sensitive agencies.

2.2. Access to Justice and the Rule of Law

According to a broader understanding of the concept of access to justice, this notion
has evolved from a purely formal right into a more comprehensive principle, inex-
tricably linked to the rule of law. The rule of law is enshrined as a fundamental value
of the EU in Article 2 TEU, alongside respect for human dignity, democracy, and
human rights.*® The CJEU deserves recognition for initiating the definitional efforts
of the rule of law, notably through its landmark ruling in Les Verts.*® In this judg-
ment, the Court articulated that the rule of law encompasses the traditional and in-
terrelated legal principles of legality, judicial protection and judicial review. More
recently, these principles have been included by the European Commission within
the core constitutive elements of the rule of law. The Commission identified, in fact,
a number of elements that contribute to the core meaning of the rule of law within
the context of the EU legal order. These elements include: (i) legality; (ii) legal cer-
tainty; (iii) prohibition of arbitrariness of the executive powers; (iv) independent and
impartial courts; (v) effective judicial review, including respect for fundamental
rights; and (vi) equality before the law.*°

37 See more extensively B De Witte, JA Mayoral, U Jaremba, M Wind and K Podstawa (eds),
National Courts and EU Law: New Issues, Theories and Methods (Edward Elgar Publishing 2016).

38 See, in this regard, LS Rossi, “Concretised”, “Flanked”, or “Standalone”? Some Reflections on
the Application of Article 2 TEU’ (2025) 10 European Papers 1.

39 Case C-294/83 Parti écologiste “Les Verts” v European Parliament, EU:C:1986:166.

40 European Commission, ‘Communication: A New EU Framework to Strengthen the Rule of
Law’, COM(2014) 158 final/2. For a broader analysis of the definition of the concept of ‘rule of law’
see L Pech, ‘The Rule of Law as a Well-Established and Well-Defined Principle of EU Law’ (2022) 14
Hague Journal on the Rule of Law 107.
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Accordingly, access to justice operationalises the rule of law by ensuring that indi-
viduals can challenge rights violations and hold public authorities accountable within a
structured and fair legal process. This interplay between access to justice and the rule
of law was reaffirmed by the Court of Justice in Associacdo Sindical dos Juizes Portu-
gueses (ASJP), where the Court declared that ‘the very existence of effective judicial
review designed to ensure compliance with EU law is of the essence of the rule of
law’.*! The rule of law also requires effective judicial mechanisms that provide reme-
dies for violations of EU law. This is explicitly recognised in Article 19(1) TEU, which
mandates Member States to establish remedies sufficient to ensure effective legal pro-
tection in fields covered by EU law. This provision strengthens the essential link be-
tween the rule of law and access to justice by highlighting the need for robust judicial
systems capable of enforcing EU rights at the national level. By requiring all Member
States to adhere to the rule of law, the EU ensures the uniform application of its legal
order across diverse jurisdictions. This uniformity is crucial in an integrated legal space,
as it fosters trust among Member States and between individuals and institutions. *?

As a constitutive element of the rule of law in the EU, effective judicial protec-
tion ensures that public authorities, including EU institutions and Member States, act
within the bounds of the law, respect fundamental rights, and provide avenues for
redress when individuals’ rights are infringed. In examining the evolution of the
principle of effective judicial protection as a corollary of the rule of law, scholars
have observed that these developments have helped address deficiencies in the EU
legal framework, enhancing its coherence at both the national and EU judicial lev-
els.*> More recently, in her Opinion in Commission v Hungary, Advocate General
Tamara Capeta reiterated that Article 19(1) TEU and Article 47 of the Charter con-
cretise the value of the ‘rule of law’ under Article 2 TEU, which can, therefore, serve
as a direct standard for judicial review.** However, such an articulated system estab-
lished to uphold the rule of law has not yet fully captured situations of composite
decision-making or ‘administrative mixity’,* in which the competences of the EU
agencies progressively overlap with those of the national authorities. The system of
shared administration in the fields of migration, asylum, border control and internal
security presents significant challenges that undermine access to justice. These chal-
lenges, which relate to the lack of transparency, imperfect remedies, and lack of ef-
fective oversight, will be discussed in the following Section.

41 Case C-64/16 Associagao Sindical dos Juizes Portugueses v Tribunal de Contas (ASJP),
EU:C:2018:117, para 36.

4 L Azoulai, ‘Editorial Comments: EU Law between Common Values and Collective Feelings’
(2018) 55 Common Market Law Review 1329.

43 See M Bonelli, ‘Effective Judicial Protection in EU Law: An Evolving Principle of a Constitu-
tional Nature’ (2019) 12 Review of European Administrative Law 35, 61.

44 Opinion of AG Capeta in Case C-769/22 European Commission v Hungary, EU:C:2025:408,
paras 108 — 112. For a comment see G Athanasiou, ‘Rethinking Article 2 TEU: AG Capeta’s Opinion
in the Context of Recent CJEU Case Law’ (Verfassungsblog, 20 June 2025), at verfassungsblog.de.

4 Brito Bastos (n 5).


https://verfassungsblog.de/rethinking-article-2-teu/
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3. EU operational agencies and the problems of access to justice

This Section will delve into the problems of access to justice underpinning the man-
dates of the three most operational EU agencies in the fields of migration, asylum,
border controls and internal security. The analysis will proceed on an agency-by-
agency approach, due to the specific features of each agency, while the core prob-
lems, such as lack of transparency, limited individual remedies, and weak oversight,
remain the same. To help explain these problems, this Section will briefly outline
each agency’s mandate, tasks, and activities, including those involving external part-
ners. While most of the problems have been discussed, a synoptic overview can con-
tribute to explaining how these have become structural issues of the EU shared ad-
ministration related to fundamental-rights sensitive policies.

This Section first explains how access to justice is undermined by the lack of
transparency surrounding the operations undertaken by EU agencies.*® These agen-
cies do not usually publicly report on the details of their activities. However, to en-
force their fundamental rights, third country nationals, such as migrants and asylum
seekers, have a great and legitimate interest in obtaining access to documents from
these agencies. Transparency is also a precondition for ensuring the accountability
of any public body.*” Ensuring transparency of the agencies’ activities is, therefore,
crucial for effective access to justice.

Furthermore, the sub-sections below will illustrate that the mechanisms designed
for individuals to obtain redress for harm suffered due to the agencies’ activities are
largely incomplete and, as a result, impact migrants’ safeguards for access to justice.
Whereas the expansion of the mandates of the above-mentioned EU agencies has
made these bodies more prone to infringing the fundamental rights of individuals,
there has been an insufficient increase and improvement in intra-agency complaints
mechanisms and remedies. Access to these remedies has been rather limited due to
the lack of adequate information. Accordingly, access to remedies should benefit
from more transparency, but also requires institutional reforms that can improve the
quality of their follow-up and overall operational effectiveness.

Finally, the expanding mandates of the agencies reveals a problem that can be
considered of a more structural nature in the emerging EU shared administration.
Such a system has not been able to allocate complete avenues for accountability, due
to complex multi-actor operations, where, next to the staff of EU agencies, Member
States’ agents are involved, rendering it difficult to understand who does what.*® As

46 M Gkliati and J Kilpatrick, ‘Crying Wolf Too Many Times: The Impact of the Emergency Nar-
rative on Transparency in FRONTEX Joint Operations’ (2021) 17 Utrecht Law Review 57.

47 Standing Committee of Experts on International Migration, Refugee and Criminal Law, ‘Com-
ment on Shortcomings in Frontex’s Practice on Public Access to Documents’ (Meijers Committee, 5
October 2021), at commissie-meijers.nl.

4 Fink (n 21); see also J De Coninck, The EU’s Human Rights Responsibility Gap. Deconstructing
Human Rights Impunity of International Organisations (Hart Publishing 2024).
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emphatically stressed by Dennis Thomson, this constitutes an illustration of the prob-
lem of many hands: ‘because many different officials contribute in many ways to
decisions and policies of government, it is difficult even in principle to identify who
is morally responsible for political outcomes’.* This structural problem has been
partly addressed by civil society™ as well as institutional actors, such as the Euro-
pean Parliament’' and the European Ombudsman,** although large concerns remain.
The following text will proceed by analysing the three problems mentioned concern-
ing Frontex (3.1), EASO and EUAA (3.2) and Europol (3.3).

3.1. The European Union Border and Coast Guard Agency (Frontex)

Established in 2004, Frontex is an important player in supporting the Member States
in promoting integrated and efficient border management.’® The agency not only
carries out regulatory tasks but also coordinates joint operations among national bor-
der guards.’ Subsequent revisions of Frontex’s legal framework have expanded the
agency’s resources and operational tasks. Most notably, the 2007 amendment ena-
bled the agency to deploy rapid border intervention teams to the Member States,>’
the 2011 modification strengthened Frontex’s role in joint (return) operations,*® and

4 DF Thompson, Restoring Responsibility: Ethics in Government, Business, and Healthcare
(Cambridge University Press 2004) 11.

30 Human Rights Watch, ‘Frontex Failing to Protect People at EU Borders. Stronger Safeguards
Vital as Border Agency Expands’ (Human Rights Watch, 23 June 2021), at hrw.org.

3! European Parliament scrutiny of Frontex (European Parliament, 25 November 2021), at euro-
parl.europa.eu.

32 See, e.g., European Ombudsman, Decision in Case O1/4/2021/MHZ (17 January 2022) on how
the European Border and Coast Guard Agency (Frontex) complies with its fundamental rights obliga-
tions and ensures accountability in relation to its enhanced responsibilities.

33 Council Regulation (EC) 2007/2004 of 26 October 2004 establishing a European Agency for the
Management of Operational Cooperation at the External Borders of the Member States of the European
Union, Art 1 (1); see J Santos Vara, ‘La Transformacion de Frontex en la Agencia Europea de la Guar-
dia de Fronteras y Costas: ;Hacia una Centralizacion en la Gestion de las Fronteras?’ (2018) 59 Revista
de Derecho Comunitario Europeo 143.

34 Here, B Schotel’s definition of operational powers is used, namely ‘the physical capacity to inter-
vene directly in tangible reality’, see B Schotel, ‘EU Operational Powers and Legal Protection: A Legal
Theory Perspective on the Operational Powers of the European Border and Coast Guard’ (2021) 22 Ger-
man Law Journal 625, 627. For more references, see also JJ Rijpma, ‘Frontex and the European System
of Border Guards. The Future of European Border Management’ in M Fletcher, E Herlin-Karnell and C
Matera (eds), The European Union as an Area of Freedom, Security and Justice (Routledge 2016) 218.

33 Regulation (EC) 863/2007 of the European Parliament and of the Council of 11 July 2007 estab-
lishing a mechanism for the creation of Rapid Border Intervention Teams and amending Council Regula-
tion (EC) 2007/2004 as regards that mechanism and regulating the tasks and powers of guest officers.

36 Regulation (EU) 1168/2011 of the European Parliament and of the Council of 25 October 2011
amending Council Regulation (EC) No 2007/2004 establishing a European Agency for the Manage-
ment of Operational Cooperation at the External Borders of the Member States of the European Union.
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the 2016 reform introduced a ‘rapid reaction pool’ of at least 1500 border guards.’’
Frontex currently operates under Regulation 2019/1896, which reflects an increased
operational role, as it confers executive and coercive powers to Frontex staff and
envisages a ‘standing corps’ that should consist of 10,000 operational staff in 2027.

With such revisions, the agency’s external dimension has also experienced great
development.® Regulation 2016/1624 and Regulation 2019/1896 introduced and
broadened the agency’s power to carry out actions on the territory of a third country
by means of a ‘status agreement’ concluded between the EU and the respective third
country.®® Based on such an agreement, the agency is allowed to ‘carry out actions’—
for instance, joint operations — in the respective third country.®’ Under certain cir-
cumstances, team members are, moreover, allowed to exercise executive powers
‘necessary to perform the tasks required for border control and return operations [...]
during a joint action’.®* Such powers include (i) the possibility to carry service weap-
ons, ammunition and equipment, (ii) the authorisation to use force, ammunition and
equipment, and (iii) the authorisation to consult national third country databases and
access (personal) data.®

Frontex’s expanding mandate has sparked a great deal of controversy over the
years. Scholars, practitioners, civil society organisations, as well as national and su-
pranational political institutions, have brought up Frontex’s potential interference
with human rights.®* These concerns peaked following a 2022 report by the Office
Européen de la Lutte Antifraud (OLAF), culminating in the resignation of Frontex’s
Executive Director Fabrice Leggeri.®® While fundamental rights concerns are already
present in the agency’s internal activities, they are amplified in third-country opera-
tions, where EU legal safeguards do not apply and local partners may not be bound

57 Regulation (EU) 2016/1624 of the European Parliament and of the Council of 14 September
2016 on the European Border and Coast Guard and amending Regulation (EU) 2016/399 of the Euro-
pean Parliament and of the Council and repealing Regulation (EC) No 863/2007 of the European Par-
liament and of the Council, Council Regulation (EC) No 2007/2004 and Council Decision
2005/267/EC; see D Fernandez-Rojo, ‘Los Poderes Ejecutivos de la Guardia Europea de Fronteras y
Costas: del Reglamento 2016/1624 al Reglamento 2019/1896° (2020) 60 Revista Catalana de Dret
Public 181, 184.

38 Regulation (EU) 2019/1896 (n 8).

9 Santos Vara (n 53) 173.

0 Regulation (EU) 2016/1624 (n 57) Art 54 (5); Regulation (EU) 2019/1896 (n 8) Art 74 (2).

% See, e.g., Status Agreement between the European Union and the Republic of Albania on actions
carried out by the European Border and Coast Guard Agency in the Republic of Albania (EU-Albania
Agreement) Art 1(1) in combination with Art 2 (1).

62 Ibid, Art 4 (1) in combination with Art 2 (12).

9 Tbid, Art 4 (5), (6), and (7); F Coman-Kund, ‘The Territorial Expansion of Frontex Operations
to Third Countries: On the Recently Concluded Status Agreements in the Western Balkans and Be-
yond...” (VerfassungsBlog, 6 February 2020), at verfassungsblog.de.

% For a concise overview, see Nicolosi (n 20) 149.

%5 See European Border and Coast Guard Agency, ‘Frontex Statement following the Conclusions
of the Extraordinary Management Board Meeting’ (2 May 2022), at frontex.europa.eu.
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by international human rights treaties like the ECHR.® Despite these human rights
concerns, three fundamental obstacles continue to impede full access to justice.

3.1.1. Lack of transparency

The first obstacle is the considerable transparency problems that have haunted the
agency, with authors having noted a ‘culture of secrecy’ that revolves around Fron-
tex and its activities.®’ This culture is evident at different levels, concerning not only
the nature and development of its operational mandate but also regarding the access
to relevant documents.

At the operational level, scholars have pointed out how the engagement of Fron-
tex officers during joint operations was highly non-transparent, for example, con-
cerning the identification and interviewing of migrants (pre-screening).®® Another
example is offered by joint return operations coordinated by the agency. The Euro-
pean Ombudsman stressed that there is limited public information available with re-
gard to these operations.® The Guide for Joint Return Operations by Air coordinated
by Frontex is the only document available and establishes that the competent person
‘explains orally or in writing to the returnee the removal procedure (e.g. reason,
phases of travel and procedures, the necessity for body and luggage searches, the
possibility of using coercive measures when deemed necessary, etc) and answers
their questions’.”” However, little information is available about the conduct during
specific return operations.

Access to relevant documents has also been very problematic. Generally, EU
agencies are required to give EU citizens and residents the right to public access to
documents and also have the option to grant this access to individuals outside the
Union.”" When processing requests for access to its documents, Frontex shall, thus,
adhere to this obligation and, more concretely, disclose objective, detailed, compre-
hensive, reliable and easily understandable information regarding its work to ‘the

% E Omicevié, ‘Between Security, Secrecy and Scrutiny: Enigmatic External Activities by Euro-
pean Agencies and Bodies in the Fight against Crime’ (European Law Blog, 24 November 2021), at
europeanlawblog.cu.

67 J Kilpatrick and M Gkliati, ‘Frontex, Secrecy and Security: Control of Information as Strategy
for Institutional Preservation” (EU Open Government, 12 October 2021), at eu-opengovernment.eu.

%8 See Carrera, den Hertog, Parkin (n 11) 348.

% European Ombudsman, Decision in Case 01/9/2014/MHZ (4 May 2015) closing her own-initi-
ative inquiry concerning the European Agency for the Management of Operational Cooperation at the
External Borders of the Member States of the European Union (Frontex).

70 European Border and Coast Guard Agency, ‘Guide for Joint Return Operations by Air coordi-
nated by Frontex’ (12 May 2016), at frontex.europa.eu. A more recent return-related guidance is Euro-
pean Border and Coast Guard Agency, ‘Code of Conduct for Return Operations and Return Interven-
tions Coordinated or Organised by Frontex’ (2018) at frontex.europa.cu.

71 Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001
regarding public access to European Parliament, Council and Commission documents, Recital 8, Art 2 (1)
and (2).
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https://www.frontex.europa.eu/assets/Key_Documents/Code_of_Conduct/Code_of_Conduct_for_Return_Operations_and_Return_Interventions.pdf
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public and any interested party’, save exceptions.’” In spite of these legal provisions
mandating a rather proactive stance from the agency on transparency matters, Fron-
tex has been increasingly reluctant to share information regarding its activities, with
its especially unsettling ‘blanket refusal’ to provide access to individuals outside the
EU.” In this connection, it is worth stressing that the importance of information is
especially salient for third country nationals affected by the agency’s external activ-
ities. The opacity characteristic of Frontex’s legal provisions on external activities
and the lack of transparency regarding its external cooperation practice are, thus, a
serious impediment to ensuring access to justice concerning Frontex operations.”

Over the past years, Frontex has even ‘actively and aggressively’ dissuaded activ-
ists from improving transparency, by demanding they pay large amounts of costs in
transparency cases before the CJEU.”® While Frontex has finally created a public reg-
ister of documents in response to a decision by the European Ombudsman,’® this reg-
ister still does not appear to include all the documents it should.”” These secretive prac-
tices may have important ramifications for individuals’ ability to exercise their right to
an effective remedy and obtain judicial redress for harm suffered by the agency’s ac-
tivities.” In order to collect evidence on an alleged violation of human rights and argue
such a violation before a court, it is, after all, necessary to have sufficient knowledge
and information about the exact activities employed by the agency.

3.1.2.  Imperfect remedies

Another problem has to do with the fact that the judicial and agency-specific remedies for
third-country nationals to obtain redress for harm suffered by FRONTEX are incomplete.
Looking at the intra-agency mechanisms, it is fair to state that fundamental rights safe-
guards have improved — at least on paper — with the adoption of Regulation 2019/1896.”

72 Regulation (EU) 2019/1896 (n 8) Art 114 (1) and (2); see Ibid Art 10 (1) (ad) stating that the
agency shall perform the task of ‘follow[ing] high standards for border management allowing for trans-
parency and public scrutiny in full respect of the applicable law and ensuring respect for, and protection
and promotion of, fundamental rights’.

73 Omicevi¢ (n 66).

74 Ibid; Carrera, den Hertog, Parkin (n 11) 357. See also J Santos Vara, ‘The Activities of Frontex
on the Territory of Third Countries: Outsourcing Border Controls Without Human Rights Limits?’
(2023) 8 European Papers 985.

75 J Kilpatrick, ‘Frontex, Secrecy and Story-telling: Control of Information as Super-strategy’
(Statewatch, 29 July 2021), at statewatch.org, 3.

76 European Ombudsman, Decision in Case 2273/2019/MIG (3 February 2021) on how the Euro-
pean Border and Coast Guard Agency (Frontex) complies with its obligations to maintain a public
register of documents. The Public Register of Documents is available at prd.frontex.europa.eu.

77 ‘BU: Disappearing Documents: Frontex’s Transparency Efforts Fall Short of Requirements’
(Statewatch, 16 May 2022), at statewatch.org.

78 Omicevi¢ (n 66).

79 European Border and Coast Guard Agency, ‘Eight Annual Report. Frontex Consultative Forum
on Fundamental Rights’ (2020), at frontex.europa.eu, 27; See Rijpma (n 54) 233, and Carrera, den
Hertog, Parkin (n 11) 355, for initial concerns on the fundamental rights mechanisms of Frontex.
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The Regulation not only envisages a Fundamental Rights Officer (FRO) and Fundamen-
tal Rights Monitors (FRM) that ‘shall constantly assess the fundamental rights compli-
ance of operational activities, provide advice and assistance in that regard and contribute
to the promotion of fundamental rights as part of European integrated border manage-
ment’.** It also mandates the agency to ‘set up and further develop an independent and
effective complaints mechanism’.®' This mechanism was introduced in 2016 and further
expanded by Article 111 of Regulation 2019/1896.

However promising these provisions may seem, significant delays exist in the im-
plementation of the safeguards, causing substantial shortfalls in terms of fundamental
rights compliance, monitoring, and correction. Not only did the appointment of the
FRO and the recruitment of FRM come very late,* but the individual complaints
mechanism also shows deficiencies.*® This mechanism is significant as it enables in-
dividuals directly affected by the actions or inactions of agency staff involved in spe-
cific operations or activities to file a written complaint if they believe their fundamental
rights have been violated. In practice, its impact has been limited due to the lack of
requirements for adequate follow-up and its overall inaccessibility.** Moreover, the
mechanism lacks genuine independence, as the FRO is only responsible for determin-
ing admissibility, while decisions on the merits and follow-up are made by the
agency’s Executive Director.® Consequently, the complaints mechanism falls short of
being an effective remedy as defined by Article 47 of the EU Charter and Article 13
of the ECHR, in light of the requirements discussed in Section 1.

Besides the issues related to Frontex’s internal mechanisms, judicial redress be-
fore the CJEU for harm suffered by Frontex activities is extremely difficult to obtain.
The whole system of EU judicial remedies, including bringing an action for annul-
ment (Article 263 TFEU), an action for failure to act (Article 265 TFEU) or an action

80 Regulation (EU) 2019/1896 (n 8) Art 110 (1).

81 Thid, Arts 109, 110, and 111.

82 As of December 2022, the Fundamental Rights Office (FRO) finalised the recruitment of 46
Fundamental Rights Monitors (FRM), see European Border and Coast Guard Agency, ‘The Fundamen-
tal Rights Officer. Annual Report 2022’ (2023), at frontex.europa.eu, 4.

8 ‘Frontex: The Ongoing Failure to Implement Human Rights Safeguards’ (Statewatch, 25 Janu-
ary 2022), at statewatch.org.

8 In 2021, the European Ombudsman in an own-initiative inquiry in Case OI/5/2020/MHZ (15
June 2021) on the functioning of Frontex’s complaints mechanism for alleged breaches of fundamental
rights and the role of the Fundamental Rights Officer noted the very low number of complaints submit-
ted, delays and other issues regarding replies by national authorities and inadequate transparency about
the mechanism’s activities. Even if the number of complaints has lately increased, the impact of this
mechanism is limited, also due to the high inadmissibility rate. As illustrated in European Border and
Coast Guard Agency, ‘2024 Annual Report of the Frontex Fundamental Rights Officer’ (2025), at fron-
tex.europa.eu, 30, in 2024, the FRO received 84 complaints. After an admissibility review, only one
complaint was declared admissible and forwarded to the relevant Member States’ competent authorities
for further handling; of 26 complaints still pending assessment in 2025, six were declared inadmissible
in January 2025; 57 complaints were considered inadmissible.

85 Regulation (EU) 2019/1896 (n 8) Art 111 (6).
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for damages (Article 268 and 340 TFEU, as well as Article 97 of Regulation
2019/1896) has been recently tested in relation to Frontex activities. All three possi-
bilities are essentially flawed. First of all, it is the factual conduct by Frontex that
sparks concerns over fundamental rights violations. Such conduct cannot, in princi-
ple, be reviewed under an action for annulment. Moreover, an action for annulment
places a heavy burden on a person to prove that an act is addressed to them or that it
concerns them directly and individually.* Concerning Article 265 TFEU, in the very
first legal action against Frontex, the General Court stated that the provision applies
when an institution has failed either to take a decision or to define its position, and
not when there is disagreement over a decision or position taken by the agency, as
purported by the claimants in such action.®’

Finally, while the action for damages may be a more promising avenue, this too
requires the necessary legal creativity and flexibility to apply it to Frontex’s activities
and alleged violations of fundamental rights. This is a challenge that the CJEU’s
General Court chose not to address, as evidenced by its dismissal of the first two
actions for damages brought against the agency in WS and Others v Frontex and
Hamoudi v Frontex.®® Strict cumulative conditions apply to an action for damages,
including, as recalled by the General Court, unlawful conduct, actual damage and a
causal link between the alleged conduct and the damage pleaded.®” The major chal-
lenge is to establish that the wrongful conduct is attributable to an EU body and,
therefore, to Frontex. This requirement is particularly challenging because Frontex’s
expanding operational mandate often lacks clarity in defining the agency’s specific
tasks. This led the General Court to take a rather formalistic approach” and conclude
that, since Frontex ‘has no competence either as regards the assessment of the merits
of return decisions or as regards applications for international protection, the direct
causal link alleged by the applicants between the damage allegedly suffered and the
conduct of which Frontex is accused cannot be established’.”!

8 See Case C-486/01 Front national v European Parliament, EU:C:2004:394; and Case C-25/62
Plaumann & Co. v Commission of the European Economic Community, EU:C:1963:17.

87 See Case T-282/21 SS and ST v European Border and Coast Guard Agency, EU:T:2022:235,
paras 22, 33. The case lodged by the civil society organisation Front-Lex aimed to compel Frontex to
suspend or terminate its activities in the Aegean Sea region in accordance with of Regulation (EU)
2019/1896 (n 8) Art 46(4). Nonetheless, the Executive Director of Frontex informed the applicants that
the conditions for the adoption of a decision ex Art 46(4) of Regulation (EU) 2019/1896 (n 8) were not
satisfied in the present case.

88 Case T-600/21 WS and Others v Frontex, EU:T:2023:492; Case T-136/22 Hamoudi v Frontex,
EU:T:2023:821. Both cases are pending appeal before the Grand Chamber (see Case C-679/23 P WS
and Others v Frontex (Opération de retour conjointe), EU:C:2025:427; Case C-136/24 P Hamoudi v
Frontex, EU:C:2025:257). The hearings in both cases took place in February 2025.

8 WS and Others v Frontex (n 88), para 52. For a broader analysis, see especially M Fink, ‘The
Action for Damages as a Fundamental Rights Remedy: Holding Frontex Liable’ (2020) 21 German
Law Journal 532, 541-547.

9 Nicolosi (n 20) 161.

oV WS and Others v Frontex (n 88), para 66.
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More recently, however, Advocate General Capeta in her Opinion on the appeal
case WS and Others asserted that Frontex can be held liable for damages even when
Member States bear the primary responsibility in issuing and executing a return de-
cision.”® Despite such a promising development, there is currently still a ‘striking
lack of mechanisms for individuals affected by Frontex’s activities to hold the
agency to account’.” The situation appears even worse in light of the difficulties in
invoking the international responsibility of the EU for violations that occurred con-
cerning the agency’s activities.”

3.1.3.  Lack of effective oversight

Finally, there is also a lack of effective external control by EU institutions and extra-
judicial bodies over Frontex’s activities. While internal mechanisms, such as the
FRO and FRM are, as stated above, promising in theory, they are currently not so
much in practice, as they do not appear to be used to their full potential. As regards
the external scrutiny, the 2019 Regulation states that ‘[t]he Agency shall be account-
able to the European Parliament and to the Council’.”> This role of oversight takes
many forms and may, for instance, be exercised by reviewing the agency’s annual
report and interrogating the Executive Director based on that report. More im-
portantly, the European Parliament has the power to withhold the discharge of Fron-
tex’s budget.”® On 31 March 2022, the Parliament voted to postpone the discharge
based on the OLAF report.97 Moreover, Frontex’s former Executive Director testi-
fied to the European Parliament’s Committee on Civil Liberties, Justice and Home
Affairs (LIBE) on the allegations of fundamental rights violations.”®

Apart from scrutiny by the EU institutions and sub-committees, the European Om-
budsman has also used its powers in respect of Frontex to address concerns related to
transparency, fundamental rights, and accountability. While these control mechanisms
seem to function generally well on paper, the transparency problem discussed above
has a great impact on the potential for EU institutions and other actors to exercise their

92 Opinion of AG Capeta in Case C-679/23 P WS and Others v Frontex (Opération de retour con-
Jjointe), EU:C:2025:427, for a comment see A Kunst, ‘Advocate General Capeta’s Opinion in WS and
Others v Frontex before the Grand Chamber: The End of Frontex’s Shielding? Joint Liability of Frontex
and Member States in Return Operations’ (EU Law Analysis Blog, 17 June 2025), at eulawanaly-
sis.blogspot.com.

%3 Fink (n 89) 547.

% Amplius, see G Raimondo, The European Integrated Border Management. Frontex, Human
Rights, and International Responsibility (Hart Publishing 2024).

95 Regulation (EU) 2019/1896 (n 8) Art 6.

% For references see M Gigli, ‘The Potential of Budgetary Discharge for Political Accountability:
Which Lessons from the Case of Frontex?’ (2024) 30 European Law Journal 238.

97 N Nielsen, ‘EU Lawmakers Refuse to Sign off Frontex Budget’ (EU Observer, 1 April 2022),
at euobserver.com.

% European Border and Coast Guard Agency (n 79) 50. More broadly, see T Strik, ‘Frontex’s
Expanding Mandate: Has Democratic Control Caught Up?’ (2024) 30 European Law Journal 217.
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role of oversight. As the agency dodges requests for access to documents by hiding
behind security reasons, and as it has on occasions proved unwilling to fulfil its task
of fully informing the European Parliament of its activities, the competent authorities
are hampered from performing their oversight functions.’” Moreover, the Consultative
Forum and the European Ombudsman provide a good opportunity to hold Frontex ac-
countable for its activities, although the role of these actors has remained rather mod-
est. While these oversight bodies may have an authoritative influence on Frontex, their
reports and recommendations are non-binding, numerous challenges remain, and their
effectiveness is to be improved in particular situations — e.g. the European Ombuds-
man’s proactive monitoring at external borders. '

3.2. The European Asylum Support Office (EASO) and the European Union
Agency for Asylum (EUAA)

Over more than a decade, the European Asylum Support Office (EASO) witnessed
an increasing expansion of its mandate,'®! especially after the migratory pressure of
2015 and the adoption of the European Agenda on Migration.'* This culminated in
its transformation into the new EU Agency for Asylum (EUAA), which has been
operational since 19 January 2022.'" In light of the overall reform of the Common
European Asylum System (CEAS)under the New Pact on Asylum and Migration,'*
EUAA responds to Member States’ growing need for operational support and guid-
ance on the implementation of the common asylum rules.

Although significantly less studied than Frontex, concerns have been raised about
EUAA’s lack of accountability for mistakes resulting from recommendations to na-
tional authorities about asylum applications.'®® This was already evident in EASO’s

9 See T Strik, ‘Report on Fact-finding Investigation on Frontex Concerning Alleged Fundamental
Rights Violations’ (Working document for LIBE Committee on Civil Liberties, Justice and Home Af-
fairs, 14 July 2021), at www.europarl.europa.eu, 16.

100 M Jaeger, A Fotiadis, E Guild and L Vidovi¢, ‘Feasibility Study on the Setting up of a Robust
and Independent Human Rights Monitoring Mechanism at the External Borders of the European Union’
(Pro Asyl Foundation, 4 May 2022) at proasyl.de; C Loschi and P Slominski, ‘Frontex’s Consultative
Forum and Fundamental Rights Protection: Enhancing Accountability through Dialogue?’ (2022) 7
European Papers 195.

101 Regulation (EU) 439/2010 of the European Parliament and of the Council of 19 May 2010
establishing a European Asylum Support Office.

102 European Commission, ‘Communication: A European Agenda on Migration’, COM(2015) 240
final.

193 For an overview of the process of transformation, see Nicolosi (n 12).

104 European Commission, ‘Communication: On A New Pact on Migration and Asylum’,
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role in the Greek hotspots, where it effectively conducted interviews, assessed the ap-
plicability of the safe third country concept, and issued recommendations on the ad-
missibility of international protection applications. While not legally binding, these
recommendations often had quasi-binding effects, as Greek officials rarely conducted
independent assessments.'” The European Ombudsman confirmed that there were
‘genuine concerns about the quality of the admissibility interviews as well as about the
procedural fairness of how they are conducted’, but did not take any further action
since the ‘ultimate legal responsibility for decisions on individual asylum applications
rests with the Greek authorities’.'”” The exercise of discretion by the agency may, thus,
lead to procedural issues and challenges to fundamental rights.'*®

Article 2 of the EUAA Regulation lists an array of tasks that are not entirely
different from the mission of EASO, though more emphasis is now placed on prac-
tical cooperation through the agency’s restructured operational dimension. As high-
lighted on its new website, ‘operations now form a core part of the agency’s activi-
ties’ and the agency in 2023 deployed over 1540 personnel across 160 locations in
13 EU countries.'” Annex I to the Regulation also establishes a permanent asylum
reserve pool of 500 Member State officials at the disposal of the agency. This ex-
panded operational dimension is reflected in the new competences under Chapter 6
of the EUAA Regulation, which details the operational and technical assistance. Un-
like the EASO Regulation, which allowed for the deployment of asylum support
teams only when a Member State was subject to a particular pressure,''* the EUAA
Regulation makes a more visible connection with enforcement by allowing for de-
ployment also with regard to the implementation of the obligations under the
CEAS.'""" Additionally, in case of disproportionate pressure on the reception system
of a Member State, the EUAA can deploy the asylum support teams on its own ini-
tiative with the agreement of the Member State.''> Nonetheless, the EUAA Regula-
tion does not fully mirror the agency’s enhanced role on the ground ‘which includes
agency staff and agency-deployed experts independently undertaking actions which
involve executive discretion’.'" It is, therefore, legitimate to assume that the same
problems of access to justice arise with regard to the operational mandate of EUAA.

196 Nicolosi and Fernandez-Rojo (n 18) 177.
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EUAA’s mandate builds on the functions of EASO, also regarding cooperation
with third countries. However, in this regard, the EASO mandate in third countries was
rather underdeveloped, while Article 35 of the EUAA Regulation more clearly refers
to activities that the agency can develop in third countries, namely capacity-building
and resettlement. To this aim, Article 36(1) refers to the deployment of liaison officers
to gather information and facilitate access to legal pathways to the EU, including
through resettlement. These emergent tasks in third countries may give rise to funda-
mental rights issues concerning, for example, the coordination with third country au-
thorities regarding the identification of those refugees that can be resettled in the EU.'"*
Since the practice of EASO has left its imprint on the operational mandate of the new
EUAA, it is worth noting how the three major problems that have been analysed con-
cerning Frontex (lack of transparency, imperfect remedies and lack of effective over-
sight) are also common to EASO and risk being reproduced by the EUAA.

3.2.1. Lack of transparency

The practice of EASO has disclosed overlapping competences between the agency
and the national asylum authorities. This creates issues of transparency for asylum
seekers, who are neither aware of which authority they will be interfacing with nor
in a position to express their consent about the possibility of being interviewed by
the agency instead of national authorities. This is a practice that is likely to be reit-
erated by the EUAA. The EUAA Regulation partly formalises the activities that
EASO was undertaking in hotspot areas, especially in light of inter-agency cooper-
ation.''> However, the Regulation only pays lip service to the involvement of the
agency in the examination and processing of asylum claims along with state author-
ities. Article 16(2)(c) of the Regulation limits the agency’s competence to facilitating
‘the examination by the competent national authorities of applications for interna-
tional protection or provide those authorities with the necessary assistance in the
procedure for international protection’. In addition, the same provision confirms a
role of assistance, advice, and support to the national authorities as regards the en-
forcement of the CEAS, including the implementation of asylum procedures, recep-
tion facilities and obligations under the Dublin Regulation on the state responsible
for an asylum application (Article 16(2)(d), (e), (f) and (g)).''

114 See M Gkliati and SF Nicolosi, ‘External Solidarity in Integrated Border Management: The
Role of EU Migration Agencies’ in E Kassoti and N Idriz (eds), The Principle of Solidarity. Interna-
tional and EU Law Perspectives (Springer 2023) 209, 224-229.

115 See more extensively Fernandez-Rojo (n 10).

116 Tn light of the reform under the New Pact on Migration and Asylum, the Dublin Regulation
(Regulation (EU) 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing
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for international protection lodged in one of the Member States by a third-country national or a stateless
person) will be replaced by Regulation (EU) 2024/1351 of the European Parliament and of the Council
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On the other hand, under Article 11 of the Regulation, the EUAA Management
Board adopts Guidance notes for the assessment of applications that Member States
‘shall take into account’ when examining these applications. The language seems to
confirm the existence of an obligation for national authorities that in practice are sub-
ject to the influence of the EUAA when deciding on an application. This unclear dis-
tribution of tasks between the agency and the Member States renders untransparent the
execution of the operational mandate of the new agency, especially in the light of the
fact that not even the Operational Plans between the agency and the Member States
clarify the coordination with national authorities or, more specifically, the formal con-
tribution of the agency to the processing of asylum claims by national authorities."'"’

3.2.2.  Imperfect remedies

Debates have emerged about the need to ensure an internal administrative fundamental
rights monitoring mechanism for the agency, especially following the European Om-
budsman’s investigations into the EASO operational activities. In an inquiry, launched
after alleged wrongdoings by the EASO experts during interviews, the European Om-
budsman concluded that ‘EASO’s failure to address adequately and in a timely way
the serious errors committed’ in a particular interview, constituted misconduct and
subsequently advised the agency to undertake several improvements to ensure proce-
dural guarantees during asylum procedures.''® These included, inter alia, the recom-
mendation to inform national authorities, ‘immediately and systematically’ once sig-
nificant errors have occurred during an interview, and the suggestion to set up an in-
ternal complaints mechanism accessible for individuals who come into contact with
the agency. In its response to the European Ombudsman, a complaints mechanism has
been included in the EUAA Regulation, at the request of the European Parliament.'"

Article 51(2) of the EUAA Regulation establishes that ‘any person who is directly
affected by the actions of an expert participating in an asylum support team, and who
considers that his or her fundamental rights have been violated due to those actions, or
any party representing such a person, may submit a complaint in writing to the agency.’
The complaints mechanism was set up in May 2024, and it is still too early to evaluate
its effectiveness.'*” Such a mechanism is placed under the responsibility of the EUAA

of 14 May 2024 on asylum and migration management, amending Regulations (EU) 2021/1147 and
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of experts in interviews with asylum seekers organised by the European Asylum Support Office.

119 See European Commission, ‘Proposal for a Regulation of the European Parliament and of the
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120 European Union Agency for Asylum, Management Board Decision No 159 of 24 May 2024 on
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Fundamental Rights Officer and is to be seen in the context of the Fundamental Rights
Strategy adopted by the EUAA Management Board. '*!

Since this complaints mechanism is not designed for claims against a national
authority’s decision, it is all the more urgent to clearly define the operational tasks
of the agency and the measures that the asylum support teams can adopt, and dispel
doubts about the accessibility and effectiveness of the mechanisms. The Fundamen-
tal Rights Strategy highlights that ‘in view of the implementation of the complaints
mechanism, the Agency will ensure that asylum support team experts, including
interpreters, are clearly identifiable and differentiable from national authorities or
other stakeholders operating in the operational location.’'** This approach is wel-
come also in terms of transparency and coordination with the national authorities.
However, its effectiveness remains to be evaluated in practice, particularly in rela-
tion to the actual awareness of asylum seekers regarding the authorities or personnel
with whom they are interacting. Still, as noted with reference to the Frontex com-
plaints mechanism, despite the emphasis on ensuring adequate follow-up, regretta-
bly, the EUAA Regulation has not established any form of redress for the victims
of fundamental rights violations. This is a major lacuna that leaves the system of
internal remedies incomplete.

It is worth stressing that the complaints mechanism is complemented by an ‘es-
calation mechanism’ — foreseen by the Fundamental Rights Strategy — that will func-
tion as a mechanism to report any incident related to potential violations of funda-
mental rights and international protection obligations committed by Member States’
authorities, in the context of an EUAA operation and observed or brought to the
knowledge of the Agency’s staff or experts of asylum support teams, including in-
terpreters.'?® This mechanism, just like Article 46(4) of Regulation 2019/1896 for
Frontex, can lead to the suspension or termination, in full or part, of the deployment
of asylum support teams, if serious or persistent violations of fundamental rights or
international protection obligations by the host Member State are identified (Article
18(6)(c) of the EUAA Regulation).

Finally, with reference to the possibility of undertaking external judicial actions
before the CJEU against the agency, the fact that, despite the assistance provided by
the agency, the Member States keep the primary administrative responsibility for
asylum applications constitutes a relevant obstacle. This means that asylum seekers
can only appeal a negative decision before domestic courts, even if the national au-
thorities have acted under the influence of the EU agency. Scholars have already

121 Buropean Union Agency for Asylum, Management Board Decision No 166 of 25 September
2024 on the Fundamental Rights Strategy 2024-2028, EUAA/MB/2024/130 [hereinafter ‘EUAA Fun-
damental Rights Strategy 2024-2028"].

122 Tbid, Annex I, para 11.

123 Ibid.
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highlighted that contesting the agency’s advisory opinions through an action for an-
nulment before the Court of Justice is particularly difficult,'** as they would not con-
stitute reviewable acts under the requirements of Article 263 TFEU.'*

Other direct remedies before the CJEU, like actions for damages against the EUAA,
would suffer from the same limits that have been addressed with regard to Frontex.
Additionally, apart from complying with the strict conditions of EU liability law, the
non-binding nature of the agency’s advisory recommendations to the national authori-
ties can stand as an obstacle to claiming the existence of a causal relationship between
the unlawful conduct and the victim’s damage, due to the interposition of the state’s
official decision on an asylum claim. Ultimately, as has been argued, the fact that the
agency’s cooperation with the Member States can take different forms, depending on
the national asylum systems and the articulation of the domestic procedures, ‘makes
EUAA a catalyst in the rule of law crisis because of the lack of viable ways to access
justice for asylum seekers’ and increases the risk of fragmented judicial protection. '*

3.2.3.  Lack of effective oversight

A distinct feature of the EUAA Regulation is the monitoring mechanism on ‘the
operational and technical application of the CEAS’.'?’ This monitoring system,
whose functioning is outlined in a decision by the Management Board,'*® cannot be
regarded as a form of political oversight on the agency, as its goal is to ‘prevent or
identify possible shortcomings in the asylum and reception systems of Member
States and to assess their capacity and preparedness to manage situations of dispro-
portionate pressure so as to enhance the efficiency of those systems’.'?’ On the con-
trary, there are limited improvements as regards the monitoring of the agency.

The Fundamental Rights Strategy states that ‘the Agency is accountable towards
the EU institutions and its governing structures’."*” Nonetheless, the EUAA Regula-
tion confirms the intergovernmental nature of the Management Board, as for other
agencies, which constitutes a challenge to the independence of the agency. This can
partly be counterbalanced by the establishment of a Fundamental Rights Officer and
an upgraded role for the Consultative Forum. In particular, the Fundamental Rights
Officer is responsible for ensuring compliance with fundamental rights in all EUAA
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activities and for promoting the agency’s respect for fundamental rights.'*' The Fun-
damental Rights Officer is also interfaced by the Executive Director who ‘shall, after
informing the host Member State, suspend or terminate, in whole or in part, the de-
ployment of asylum support teams where it is, inter alia, ‘consider[ed] that there are
violations of fundamental rights or international protection obligations by the host
Member State that are of a serious nature or are likely to persist’.'*?

As noted about EASO,'* the Consultative Forum has the potential to contribute
to the social and democratic accountability of the agency, thereby partly remedying
the insufficient oversight mechanisms. While having a rather limited role in the for-
mer institutional setup of EASO, the EUAA Regulation enhances the role of the
Consultative Forum, despite confirming that it is ‘a mechanism for the exchange of
information and the sharing of knowledge’.'** While the Consultative Forum has
gained the more specific tasks of advising the Executive Director and the Manage-
ment Board on asylum issues, *” its real impact will primarily come to light in respect
of the new operational dimension of the agency.

Significantly, Article 67 of the EUAA Regulation establishes that ‘the activities
of the agency shall be subject to the inquiries of the European Ombudsman’. This
can be read as an attempt to recognise the growing quasi-judicial review provided in
the past few years on EASO activities and to add a guarantee of external oversight
to a system that still raises doubts about political independence. In contrast to the
other two agencies, Frontex and Europol, over which different EU institutions have
already exercised more accurate control, EASO has been especially subject to the
investigations of the European Ombudsman. While this may constitute a valid ac-
countability channel,'* it might not be sufficient in light of the role that the agency
is called to play in the future management of the CEAS.

3.3. European Agency for Law Enforcement Cooperation (Europol)

Europol is a key actor not only in police cooperation but also in migration matters.'*’
Established as an international organisation by the Member States of the European
Community (EC) in 1995, Europol initially possessed only ‘minimal operational au-

131 Regulation (EU) 2021/2303 (n 9) Art 49.

132 Tbid, Art 18.

133 Nicolosi and Fernandez-Rojo (n 18).

134 Regulation (EU) 2021/2303 (n 9) Art 51.

135 Ibid, Art 51(4).

136 For a critical analysis, see D Curtin, T Ehnert, A Morandini, S Tas (eds), The European Om-
budsman Investigated. From Old Battles to New Challenges (Hart Publishing 2024).
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tonomy’ and was ‘fully dependent on the willingness of national authorities’ to pro-
vide it with information by which it could achieve its aims.'*® Subsequent modifica-
tions to its mandate added to its competences the power to coordinate and carry out
operational tasks — for instance, in the framework of Joint Investigation Teams (JITs)
— to assist Member States in their national investigations of organised crime.'*’

Through subsequent modifications, it not only acquired new operational capaci-
ties but also the potential to request the Member States to initiate, coordinate, or
conduct investigative actions, with refusal of national authorities to accede to these
requests requiring justifications.'*” In 2016, Europol further enhanced its operational
role with the creation of the European Migrants Smuggling Centre (EMSC).'!

Already under its 2009 legal framework, the agency was competent to sign op-
erational and strategic cooperation agreements with external partners. Under the cur-
rent framework, Europol is capable of establishing contact points, seconding liaison
officers, and signing working arrangements with competent third country authorities.
While these arrangements may not form the basis for international data exchanges,
such exchanges are possible on the basis of old cooperation agreements, EU-third
country agreements, or a Commission adequacy decision. Concerning Europol’s ex-
ternal competences, it is remarkable that the provisions in its legal framework remain
succinct and vague — only mentioning the competence to exchange data with third
countries — whereas its cooperation practice demonstrates the agency’s ability to pro-
vide intelligence development and analytical support to third countries with the ac-
tive-on-the-spot participation of Europol officers in an international anti-smuggling
action.'* A recent reform strengthening Europol’s mandate shows that this ‘mission
creep’ is not bound to stop yet.'*

Fundamental concerns about Europol’s compliance with human rights have ex-
isted since the nascent stages of the agency’s operations, especially concerning its data
exchange activities.'** Europol’s collection, storing, and processing of data may di-
rectly violate the fundamental rights of data subjects.'** In his decision of 3 January
2022, the European Data Protection Supervisor (EDPS) ordered Europol to delete the
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data of individuals with no link to criminal activities.'*® According to the EDPS, Eu-
ropol had acted in breach of inter alia data retention rules, keeping personal data stored
for longer than necessary.'’ Such data protection concerns also exist — and are even
exacerbated — when the agency exchanges personal data with third countries, as there
is a notable difficulty in ensuring that legal safeguards are complied with by partners
in third countries.'*® The Schrems I judgment by the CJEU illustrates this. In that case,
the Court invalidated the legal basis for international data exchanges between the EU
and the United States (US), as US law did not ensure a level of protection to citizens
that was ‘essentially equivalent’ to that of the Charter.'*’

Further risks arise from interoperability regimes, which are designed to enhance
the interconnectivity of databases. These regimes grant Europol unprecedented ac-
cess to various AFSJ databases — including non-law enforcement ones — raising
significant privacy concerns.'”® Additionally, Europol’s operational coordination
may lead to indirect breaches of other human rights, such as the right to a fair trial
or the ne bis in idem principle. It is conceivable that Europol-facilitated investiga-
tions could result in unlawful arrests, detentions, or ill-treatment by third-country
authorities. "' In spite of these human rights concerns, the three problems in relation
to access to justice, which were discussed above for the other two agencies, are also
apparent in Europol’s activities.

3.3.1. Lack of transparency

A first problem is that Europol’s activities, especially the operational and external ones
performed, are insufficiently transparent and bring with them a degree of secrecy, just
as witnessed in the case of Frontex.'> The provisions on external relations in Europol’s
constitutive framework are rather broad, vague, and succinct, only referring to the ex-
change of personal data. Its practice shows, by means of annual reports and press re-
leases on its website, a different story. On the ground, the Agency carries out opera-
tional tasks, such as assisting in individual criminal cases, and does not hesitate to show-
case the results.'>* Moreover, in the external dimension, Europol is even indirectly in-
volved in reforming the laws and security systems of third countries by carrying out
certain capacity-building tasks, even though these powers are not explicitly reflected in
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Europol’s constitutional framework.'** What the precise activities of the agency entail,
how the cooperation with the Member States and third country authorities is envisaged,
and to what extent Europol’s own actions lead to investigations, arrests, and prosecu-
tions, is overall unclear. Whereas researchers have made efforts to uncover this veil of
secrecy by requesting access to documents, there are notable examples in which Euro-
pol has refused partial or complete access, mostly based on public security concerns.'*®
For instance, the requests by David Ferndndez-Rojo to access documents on Europol’s
operational powers in the context of migrant smuggling were all systematically denied
by the agency.'*® While it may be thought that Europol could, through its reports, shed
more light on its activities, these reports also ‘make no clear effort to provide transpar-
ency’; they do not, for instance, specify the ‘nature, extent and outcomes of intensive
cross-border policing practices at land borders within the EU”."*’

An argument could, of course, be made that at times security concerns or other ex-
ceptions justify the refusal of access to documents relating to Europol’s activities. None-
theless, the 2016 Decision by the agency’s Management Board on the application of
Regulation 1049/2001 states that ‘[i]n principle, all documents should be accessible to
the public’. Only by way of exception should such access be restricted to protect public
and private interests.'*® However, the examples mentioned, as well as certain cases be-
fore the European Ombudsman, show that refusal based on exception grounds seems to
be used more as a rule than an exception. For example, in a decision of 15 July 2024 on
the disclosure of documents related to the draft EU legislation on sexual abuse, the Eu-
ropean Ombudsman held that ‘Europol’s application of the exceptions was in the form
of short propositions that seem to have been based on assumptions. It did not explain
why and in what way the disclosure of the specific documents concerned would actually
and specifically harm its relations with third parties, nor did it in any way explain what
decision-making processes could be seriously undermined, and how’.'** Some of the
complaints before the European Ombudsman regarding public access to Europol’s doc-
uments — for instance on its operational tasks in combating illegal migrant smuggling —
have made it possible to obtain partial access to some of the agency’s documents.
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656 Salvatore Fabio Nicolosi and Elmin Omicevié¢

This lack of transparency and the secretive practices by Europol undermine access to
justice possibilities for alleged violations of fundamental rights. As the EDPS has stated
in relation to data protection, ‘[t]he right to information is also of utmost importance as it
allows the exercise of other data protection rights, including the right to remedies’.'®” If
data subjects are, for example, unaware of their data having been processed by Europol,
they cannot exercise their right of rectification and erasure of the data.'®!

3.3.2.  Imperfect remedies

As regards remedies, it is necessary to note that a couple of complaints mechanisms
exist to remedy potential fundamental rights violations by Europol, but that these
may not always be as effective for persons to obtain redress for harm suffered. When
data subjects consider that Europol’s processing of their personal data does not com-
ply with the Europol Regulation, apart from the possibilities to rely on national
mechanisms, they may lodge a complaint with the EDPS, which shall hear and in-
vestigate these complaints before informing the data subject of the outcome. '

In the case of damage resulting from an unlawful data processing operation, the
person in question shall receive compensation for the damage suffered, either under
national law by the Member States or under Article 340 TFEU by Europol.'®® The
action against Europol can be brought before the Court of Justice, and the action
against the Member States before a competent national court.'®* Moreover, the general
possibility exists for the Court of Justice to rule on disputes concerning the compensa-
tion for damages by Europol staff.'®> While these possibilities, in theory, provide data
subjects a multitude of opportunities to obtain redress, it appears to be difficult to re-
alise this potential in practice. In order to exercise its rights, the data subject must first
have knowledge about the data having been processed, something that is hampered by
the above-mentioned opaque legal provisions and secretive practices of the agency.
Moreover, human rights violations in the area of shared administration are usually the
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2008/977/JHA, Arts 52-54, provides for the possibility for data subjects to lodge complains with su-
pervisory authorities at the national level; see the same provisions in Regulation (EU) 2022/991 (n 10).

163 Regulation (EU) 2016/794 (n 10) Art 50(1); see the same provisions in Regulation (EU)
2022/991 (n 10).

164 Tbid.

165 Tbid, Art 49(4) in conjunction with Art 49(3).
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result of joint conduct between the agency and the Member State. It is in these cases
that it is difficult to establish responsibility and obtain judicial redress, given that the
Union’s liability regime was originally not meant for the adjudication of joint respon-
sibility for harm caused by joint EU and Member State conduct. '

However, in the 2024 Kocner case, the CJEU’s Grand Chamber established joint
and several liability of Europol and a Member State for damages resulting from the
unlawful processing of personal data.'®’” The individual is not required to identify
whether it was Europol or the Member State that performed the conduct which consti-
tuted the unlawful processing. It is sufficient that the individual suffered damage as a
result of unlawful data processing in the course of cooperation between Europol and
the Member State.'®® This solution of joint and several liability, thus, enhances the
possibility of remedy, given that the individual is not required to pinpoint which of the
two authorities the wrongful conduct is to be attributed to. While the case sheds much-
needed light on the issue of shared responsibility in the EU legal order, an important
caveat is that the joint and several liability framework propounded by the Court rests
primarily on the particularities of the then-applicable Europol Regulation.'® There-
fore, the broader ramifications of the case beyond privacy and data protection rights,
beyond the 2016 Europol Regulation, and beyond Europol, remain highly uncertain at
the very least. Kocner notwithstanding, the long-expressed difficulties in holding EU
agencies responsible for harmful collaborative conduct thus appear to persist.

3.3.3.  Lack of effective oversight

Challenges have been identified with regard to the control of Europol’s actions by in-
stitutional and non-institutional actors. Just as was the case with Frontex, Europol must
respond to the European Parliament by means of forwarding annual reports and pre-
senting and discussing the activities through the Director, where the Parliament has the
competence to approve or withhold the agency’s budgetary discharge.'”® Moreover,
the Member States’ parliaments can also exercise control over the agency’s activities,
with the possibility to invite Europol’s Executive Director to present and discuss the
agency’s activities.'”! Furthermore, the Joint Parliamentary Scrutiny Group (JPSG),
established by the national parliaments and a committee of the European Parliament,

166 J De Coninck, ‘Europol’s Joint and Several Liability Regime: Revolutionizing EU Fundamental
Rights Responsibility?’ (EU Law Analysis, 1 November 2023), at eulawanalysis.blogspot.com.

167 Case C-755/21 P Marian Koéner v Europol, EU:C:2024:202.

168 Tbid, paras 79-80.

169 J De Coninck and S Tas, ‘Investigating Five Dimensions of the EU’s Liability Regime: Marian
Kocner’ (2025) 62 Common Market Law Review 195, 205. Interestingly, the mentioned appeal cases
pending before the CJEU’s Grand Chamber, WS and Others and Hamoudi, will offer a chance to see if
such a judicial approach could be ‘exported’ to other situations

170 Regulation (EU) 2016/794 (n 10) Art 60(10); see the same provision in Regulation (EU)
2022/991 (n 10).

171 Tbid, Recital 58.
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politically monitors Europol’s activities, including those that may impact the funda-
mental rights of persons.'”> Whereas much — according to some too much'” — control
is exercised over Europol by these institutions, some challenges remain.

First, the European Parliament cannot have access to classified information, if
the originator of that information — with Europol, this is mainly the Member State —
refuses disclosure.'”* The agency’s secretive ways of working may, then, too become
detrimental to parliamentary scrutiny over Europol’s activities. Second, as has been
highlighted, the effectiveness of the JPSG may be hampered by its large size, several
procedural issues, and the complexity of adopting substantial summary conclu-
sions.'” Nevertheless, interest from the national parliaments and the European Par-
liament in exercising their oversight role has been strong, as attested by the wide
variety of questions posed by them to Europol.'”® Besides the parliamentary control
over Europol, the EDPS also exercises scrutiny over Europol’s activities. It may, for
instance, warn or admonish the agency, order it to carry out rectifications, impose a
ban on processing operations by the agency, and refer a matter to the Court of Jus-
tice.!”” After the EDPS had made use of these competences, the EU institutions ini-
tiated the downsizing of its powers, notably by lowering the situations in which the
EDPS must be informed or notified about data transfers by Europol.'”

4. The principles of good administration and their contribution to access to justice

The synoptical analysis of the three EU agencies has contributed to explaining that —
although to different degrees — they reproduce similar problems that impair complete
access to justice. Together, these factors create substantial barriers that impede individ-
uals’ ability to seek and obtain justice, also because they make it overly complicated to
identify the appropriate judicial forum for possible victims to exercise their right to an
effective remedy.

Accordingly, this Section aims to explain how access to justice could be enhanced
by better integrating elements of good administration and governance, such as ‘transpar-

172 Tbid, Art 51(1)-(2). See the same provisions in Regulation (EU) 2022/991 (n 10). It should be
noted here that with the 2022 amendment, Europol also has a Fundamental Rights Officer monitoring
the agency, see Art 41c.

173 M Schinina, ‘What Balance between Eurojust and Europol from a Parliamentary Angle?’
(2020) 11 New Journal of European Criminal Law 123, 131.

174 1bid, 132.

175 Ibid.

176 See, for example, the questions asked by Members of the European Parliament to Europol,
‘Europol Reply to Written Questions from MEP Pagazaurtundaa to the Joint Parliamentary Scrutiny
Group (JPSG)’ (21 February 2022), at europarl.europa.eu.

177 Regulation (EU) 2016/794 (n 10) Art 43 (3) (d), (e), (f), and (h).

178 S Tas, ‘Europol’s “Big Data Challenge”: A Neutralisation of the European Watchdog’ (The
Digital Constitutionalist, 10 February 2022), at digi-con.org.
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ency’ and ‘control’. Along with remedies, these elements are interrelated and inextrica-
bly linked as well as functional to the rule of law, of which access to justice is a clear
manifestation, as individuals must be able to challenge administrative actions, and insti-
tutions must act lawfully, fairly, and transparently. While transparency enhances indi-
viduals’ possibilities to obtain redress for the harm they suffered, it also allows judicial
and administrative bodies to scrutinise the activities of the agencies better. Moreover,
actors that exercise external oversight on the agencies may recommend improvements
in terms of judicial pathways, thereby contributing to access to ad hoc ‘remedies.’

A focus on these elements may contribute to fulfilling the requirements for good
administration; in other words, it can open new scenarios of legal protection in EU
shared administration. It is argued here that the latter should be grounded in the prin-
ciples of good administration and governance,'” aligning with the overarching val-
ues of transparency, due process, and accountability. Additionally, the EU shared
administration must reflect the right to good administration, as enshrined in Article
41 of the EU Charter. Figure 1 below illustrates how access to justice could be
strengthened by integrating and improving good administration. In line with John
Rawls’ vision,'® this approach feeds into the understanding of justice not only as
judicial fairness but also as a sense of administrative fairness. Such a dimension of
fairness beyond the access to remedies will be explored in the following sub-sec-
tions, by focusing on transparency (4.1), due process (4.2), and accountability (4.3).
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Access to documents

Access to Court
Access to Justice p )
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Follow-up and Redress
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Accountability ;
Democratic control

Figure 1. Access to justice through good administration

179 See L Azoulai, ‘Le Principe de Bonne Administration’ in J-B Auby, J Dutheil de la Rochére
(eds), Droit Administratif Européen (Bruylant 2007) 504. TP Fortsakis, ‘Principles Governing Good
Administration’ (2005) 11 European Public Law 207; see also V Mazioti, The Principle of Good Ad-
ministration in the Action of EU Institutions (Nomiki Bibliothiki 2023).

180 y Rawls, 4 Theory of Justice (Belknap Press 1971).



660 Salvatore Fabio Nicolosi and Elmin Omicevié¢

4.1. Fostering transparency

A recurring problem for all three agencies analysed is the lack of transparency, ow-
ing to secretive ways of working, but also to the unclear allocation of tasks between
state authorities and agencies. In this context, transparency serves not only to foster
core values that link individuals to a given polity but also functions as a valuable
method of ensuring clarity about rights and obligations. Transparency is therefore a
fundamental precondition for a well-functioning administration.'®' It connects with
several principles of good administration, such as the principle of providing relevant
information, the principle of access to administrative documents and the principle of
justification of relevant decisions. Some of these principles have been spelled out
clearly by the CJEU, which has also generally referred to good administration as a
general principle of EU law without further elaboration. '

The lack of full public transparency in the activities of EU agencies is plausible
in certain circumstances, given the areas they operate in. This is further justified by
the need to maintain the confidentiality of law enforcement-related documents for
security reasons.'® These confidentiality considerations are illustrated by a recent
judgment of the General Court that partly condoned a decision by which Frontex
refused, without appropriately stating the reasons, to disclose documents relating to
the pullback to Libya of a boat in distress in the Maltese search and rescue zone,
where the agency was present with a drone.'® This decision was based on the public
security exception under Article 4(1)(a) of the Freedom of Information Regulation
1049/2001. Be that as it may, the lack of transparency significantly hampers both
individuals’ ability to access remedies and the capacity of oversight bodies to con-
duct effective scrutiny. When relevant information is withheld or access to essential
documents is obstructed, individuals are deprived of the tools necessary to challenge
decisions or actions that affect them. Similarly, oversight bodies are unable to fulfil
their mandate of ensuring accountability and compliance with legal and ethical
standards, thereby undermining the rule of law.

In order to foster transparency and decrease the risk of agencies stretching their
legal powers, several steps can be taken. The first step entails better circumscribing
the legal mandates, tasks, and activities of these bodies. This does not necessarily
require an amendment of their statute. Such an amendment would require a cumber-
some legislative process, whose feasibility is questionable, for instance, due to the
overall positive evaluation of the performance of these EU agencies. More clarity
can be provided in the Operational Plans between the agency and the Member States.

181 See more generally, Craig (n 4) 388.

182 Joined Cases C-141/12 and C-372/12 YS v Minister voor Immigratie, Integratie en Asiel and
Minister voor Immigratie, Integratie en Asiel v M and S, EU:C:2014:2081, para 68; see also Case T-
346/02, Cableuropa and Others v Commission, EU:T:2003:256.

183 Jaeger, Fotiadis, Guild and Vidovi¢ (n 100) 18.

184 Case T-205/22, Naass and Sea Watch v Frontex, EU:T:2024:266.
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These can include clear instructions to the staff involved in the operations about the
duty to inform the migrants about their rights and possible remedies.

Second, the agencies should adopt a proactive stance when it comes to access to
information. As emphasised by Paul Craig, ‘access to the relevant documentation is
crucial for understanding the reasons behind governmental action’.'®® Early CJEU
case law has already established that denying access to administrative documents
constitutes a violation of the principles of good administrative practice.'® This also
represents a fundamental preliminary step toward ensuring access to justice. Data
subjects, for example, should be informed about their data having been exchanged,
so as to be able to effectuate data protection rights (see Section 3.3.1). This is all the
more true for international data exchanges, given the augmented fundamental rights
risks when cooperating with countries that are not bound by EU data protection law.

Third, and more importantly, the need to ensure more transparency derives from
the right to a good administration, enshrined in Article 41 of the EU Charter. This
provision establishes that, despite the necessary ‘legitimate interests of confidential-
ity and of professional and business secrecy’, every person, including third country
nationals, should have full access to all documents and files concerning their dossier.
While acknowledging the legitimate concerns of confidentiality and the protection
of professional and business secrecy, the provision underscores that such limitations
should not unduly restrict access to critical information necessary for procedural fair-
ness. Moreover, Article 41 imposes a clear obligation on authorities, including agen-
cies, to provide clear and reasoned justifications for their decisions. This requirement
ensures that decisions affecting individuals are not only made in compliance with
legal and procedural standards but are also communicated transparently.

4.2. Enhancing due process through complete remedies

Another problem present in all three agencies is that the system of remedies is in-
complete and rather asymmetrical, notwithstanding the significant advances that
were made over the last years in terms of fundamental rights safeguards and com-
plaints mechanisms for individuals who suffered harm from the agencies’ actions.
This is problematic, given that the principle of effective judicial protection lies at the
core of the mainstream notion of access to justice, providing procedural safeguards
for individuals to enforce other rights.'®” From this perspective, it not only connects
with the right to a fair trial but also embodies the administrative principle of due
process. In the well-known Kadi judgment, the CJEU confirmed that procedural

185 Craig (n 4) 388.

186 Case T-76/02 Mara Messina v Commission of the European Communities, EU:T:2003:235. See
in this regard Fortsakis (n 179) 213.

187 See S Prechal and R Widdershoven, ‘Principle of Effective Judicial Protection’ in Scholten and
Brenninkmeijer (eds) (n 18) 80.
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safeguards must be available to ensure a basic level of fairness and procedural
rights. '

The right to a good administration, as enshrined in Article 41 of the EU Charter,
highlights the importance of fair and impartial administrative procedures within EU
institutions, including agencies, against the risks of arbitrary administrative conduct.
As has been argued, this means that failure to comply with the principle of good
administration may lead to declaring an act invalid and even result in rights to dam-
ages for individuals.'® This is also reiterated in Article 41(3) of the Charter, stating
that ‘every person has the right to have the Union make good any damage caused by
its institutions or by its servants in the performance of their duties, in accordance
with the general principles common to the laws of the Member States’. A similar
provision is also included in the constitutive frameworks of the three agencies under
study.'®® The operationalisation of such a provision requires the availability of ap-
propriate remedies, within the agencies at the administrative level and externally at
the judicial level.

The three EU agencies show substantial differences as to the design of the com-
plaints mechanisms, ranging from a more sophisticated one within Frontex to more
rudimentary forms within the EUAA and Europol. Significant improvements are,
thus, necessary in terms of the effectiveness of these individual mechanisms. First,
while the European Ombudsman has stressed that the mechanism in the case of Fron-
tex — regulated by Article 111 of the Regulation — has partly become more accessi-
ble,"" there is a need to raise more awareness about the scope and potential of these
complaints mechanisms. The annual reports of the Fundamental Rights Officer indi-
cate that the number of complaints related to Frontex has increased over the years.'*
However, the reports also highlight a high rate of inadmissibility among these com-
plaints.'” This illustrates the need for the agency to enhance its awareness cam-
paigns, aimed at clarifying the proper procedures for lodging complaints. In line with
this, the Frontex Fundamental Rights Officer has recommended ensuring the correct
and accessible display of complaint materials at all relevant border crossing points,

188 See Joined C-402/05 P and C-415/05 P Yassin Abdullah Kadi and Al Barakaat International
Foundation v Council of the European Union and Commission of the European Communities,
EU:C:2008:461.

189 Nicolosi (n 20) 162-163. See also the Court’s case law on EU staff litigation, where breaching
the right to good administration was a ground to annul dismissal decisions by some EU agencies, see
e.g. Case T-217/21 SB v European Union Agency for the Operational Management of Large-Scale 1
System in the Area of Freedom, Security and Justice, EU:T:2022:524; Case T-614/17 Laurence Bon-
nafous v Education, Audiovisual and Culture Executive Agency, EU:T:2019:381.

190 Regulation (EU) 2019/1896 (n 8) Art 97; Regulation (EU) 2016/794 (n 10) Art 49; Regulation
(EU) 2021/2303 (n 9) Art 66.

91 Decision in O1/4/2021/MHZ (n 52).

192 See e.g. European Border and Coast Guard Agency, 2023 Annual Report of the Fundamental
Rights Officer of Frontex’, at prd.frontex.europa.eu, 29.

193 See European Border and Coast Guard Agency (n 84) 30.
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particularly in Poland, Lithuania, Slovakia, and Romania.'** This practice could be
upscaled and reproduced by other agencies.

Second, more procedural safeguards must be embedded within these complaints
mechanisms. These mechanisms cannot be regarded as an effective remedy in the
light of Article 47 of the EU Charter and, despite their potential, they procedurally
lack adequate and independent follow-up and redress. A proposal could involve al-
lowing individuals who have suffered fundamental rights violations during joint op-
erations led by or involving EU agencies to seek compensation directly from the
agency's budget through the existing complaints mechanism. Such a system will pro-
vide a tangible form of redress, supporting the right to an effective remedy and a fair
trial enshrined in Article 47 of the EU Charter. It additionally serves as a critical step
toward ensuring that the complaints mechanism is not merely symbolic but rather an
effective tool for enforcing rights. Finally, it is worth stressing that improvements in
terms of awareness, accessibility and follow-up in the agencies’ complaints mecha-
nisms are crucial in light of the challenges individuals face in pursuing judicial rem-
edies before the Court of Justice. These elements are crucial to enhance access to
justice and possibly remedy the inherent limits of the existing EU judicial remedies.

In this connection, it is worth reiterating that there are limited chances for migrants
to get their claims past the admissibility stage before the Court of Justice. An illustration
of this accountability conundrum can be seen in the General Court’s decision in WS and
Others v Frontex.'” In this case, the General Court overlooked the agency’s de facto
involvement in executing a return decision, asserting that responsibility rested with the
national authorities due to their de iure competence in adopting return decisions.

On the other hand, the Court of Justice has also considered other judicial solutions.
In Kocner, on appeal, the Court ruled that Europol and the Member State involved in
unlawful data processing are jointly and severally liable under EU law.'*® To claim
this liability, the individual must prove only that the unlawful data processing occurred
during their cooperation, without needing to attribute the breach specifically to either
entity, contrary to the General Court's earlier position. It is true that in Kocner, the
Court was facilitated by the relevant provisions of Europol’s statute. However, as em-
phasised by Advocate General Capeta in her Opinion on the appeal case in WS and
Others v Frontex, in Kocner the Court did not establish a general principle that joint
and several liability must be expressly provided for in EU legislation.'”” Similar pos-
sibilities can, therefore, be explored concerning other agencies. For example, in cases
involving Frontex, the Court could seize the chance to explore the potential application

194 European Border and Coast Guard Agency (n 192) 30.

195 WS and Others v Frontex (n 88), para 66. See the critique by, inter alia, J De Coninck, ‘Shield-
ing Frontex On the EU General Court’s “WS and others v Frontex™’ (Verfassungsblog, 9 September
2023), at verfassungsblog.de.

19 Marian Kocner v Europol (n 167), para 71.

197 AG Capeta in WS and Others v Frontex (Opération de retour conjointe) (n 92) para 90.
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of Article 7 of Regulation 2019/1896, which addresses the concept of shared respon-
sibility between the agency and Member States.'*®

Legal actions before the Court are crucial because they can stimulate the Court’s
jurisprudence and contribute to adapting the system of EU judicial remedies to the
emerging shared administration, in which EU agencies and national authorities be-
come increasingly interconnected. Moreover, courts play a vital role in upholding
the rule of law, including safeguarding access to justice and ensuring effective judi-
cial protection. However, they are not always ideally positioned to implement far-
reaching changes to the existing system. In any event, their intervention is ex post,
while a broader and more complete notion of access to justice must consider factors
that serve as ex ante safeguards preventing the occurrence of grievances and securing
a well-functioning administration.

4.3. Embedding accountability

The investigation into the three EU agencies’ set-up has illustrated existing problems
relating to the lack of fully independent, accessible, and effective monitoring bodies.
The lack of effective oversight is a problem that has been more extensively acknowl-
edged in the literature, though especially regarding Frontex.'”® It connects with ac-
countability that, despite being an ‘elusive concept’, ‘is an ingredient of good gov-
ernance’.””’ From this perspective, the concept goes beyond responsibility or liability
and refers to a mechanism that legitimises power and decision-making by allowing
an entity to be held to account by another entity (forum).?"!

While in traditional constitutional settings, parliaments and courts are the main
fora for democratic and legal accountability, respectively, the rise of EU shared ad-
ministration challenges these traditional patterns of accountability. As illustrated in
Section 2, the three EU agencies operate under a mixed regime involving EU and
national contingents, which makes the system of control and political oversight dif-
ficult.”*® This difficulty is a consequence of the opacity typical of composite proce-
dures involving various actors corresponding to different levels of governance (i.e.
the EU and the Member States).?”® The resulting ‘accountability shortages’*** under-
mine the rule of law and the realisation of effective access to justice. Migrants face

198 See in this regard, ex multis M Gkliati, ‘Shaping the Joint Liability Landscape? The Broader
Consequences of WS v Frontex for EU’ (2024) 9 European Papers 69.

199 See more recently, ex multis, Raimondo (n 94).

200 GJ Brandsma and C Moser, ‘Accountability in a Multi-Jurisdictional Order’ in Scholten and
Brenninkmeijer (eds) (n 18) 60.

201 Thid, 61. See also M Bovens, ‘Analysing and Assessing Accountability: A Conceptual Frame-
work’ (2007) 13 European Law Journal 447.

202 See more extensively, M Busuioc, European Agencies: Law and Practices of Accountability
(Oxford University Press 2013).

203 Brito Bastos (n 5).

204 Brandsma and Moser (n 197) 70.
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significant challenges not only in identifying and accessing appropriate remedies but
also in relying on external and independent oversight mechanisms capable of pre-
venting or addressing misconduct by EU agencies.

Admittedly, the operational and at times ‘factual’ nature of the agencies’ activi-
ties does not offer clear avenues for judicial review by the Court of Justice. Until the
Court does away with its strict criteria for these matters, it might be best to focus on
improving agency-specific complaints mechanisms, external monitoring and correc-
tion possibilities, and access to national Member State or third country courts.?*> For
these alternatives to be effective, information on what, how, and when, agencies have
performed a certain activity, and to what extent their action has led to the infringe-
ment in question, will be indispensable.

As judicial oversight is challenging, it is worth emphasising that political over-
sight may have a strong potential to embed accountability. Although EU institutions
have at times taken a firm stance on fundamental rights infringements by EU agen-
cies — for instance, the European Parliament’s vote to withhold Frontex’s budget
discharge?*® — there have also been developments in the opposite direction. Partic-
ularly troubling is the decision by the institutions to ignore, and even override, the
EDPS’s warnings to Europol, and, more strikingly, to weaken the EDPS’s oversight
powers in the new regulation for Europol. Finally, it is evident, perhaps even a truism
at this point, that the work of bodies conducting oversight over the agencies’ activi-
ties is significantly impeded by the lack of transparency over what the agencies do
in practice. It is important that crucial information, such as the findings of the OLAF
report on Frontex’s alleged role in pushback operations, be given to democratically
elected representatives, to allow them to do the job they were tasked with. On top of
this, external actors, such as the European Court of Auditors (ECA), the European
Ombudsman and the Consultative Forum, can play a synergic role in ensuring an
overall and continual monitoring of EU operational agencies’ activities and their
compliance with fundamental rights. >’

A concrete realisation of access to justice requires embedding principles of con-
trol and accountability internally, within the functioning of the agencies. From this
perspective, it is pivotal that those bodies that have been established to exercise over-
sight on the agencies, such as the Fundamental Rights Officers, be guarded against
pressure and influence from the agencies, their Directors and Boards, both de iure

205 Scholars have in this connection also proposed ‘systemic accountability’, see M Gkliati, ‘De-
coding Frontex’s Fragmented Accountability Mosaic and Introducing Systemic Accountability - Sys-
tem Reset’ (2024) 30 European Law Journal 197.

206 Eyropean Parliament Press Releases, ‘Frontex: MEPs Refuse to Discharge EU Border Agency
over its Management in 2020 (18 October 2022), at europarl.europa.eu.
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and de facto.*® The full independence of such bodies, which are a part of the agen-
cies’ institutional structure, is, therefore, a crucial priority in the future of EU shared
administration. The evolution of such a form of administrative setting will also con-
tribute to shaping accountability regimes,?” which could, therefore, offer more pos-
sibilities to close the existing accountability gaps.

5. Conclusion

The rise of EU shared administration, based on the cooperation between national
authorities and EU bodies, has significantly changed the governance and administra-
tive ecosystems of many policies.?'’ A clear illustration is offered by the Union’s
policies on asylum, migration, border control and internal security that increasingly
rely on the intervention of EU agencies, such as Frontex, EUAA and Europol. In an
attempt to provide a detailed overview of the challenges raised by the expanding
mandate of these EU agencies, this article focused on the contribution and potential
of the principles of good administration to enhancing access to justice.

The traditional and predominant view of access to justice, defined primarily in
terms of access to court or judicial remedies, fails to capture the complexities of the
EU agencies’ operational landscape. Through an extensive review and analysis of
relevant documents and reports from civil society organisations and independent
bodies, this article has systematised such problems along three major categories re-
lated to lack of transparency, availability of effective remedies, and lack of over-
sight.?!" Taking this set of problems into account, it has explained various ways in
which access to justice can be strengthened through the principles of good admin-
istration, with transparency, due process and accountability as core elements. Access
to justice should be understood as a multidimensional concept, of which access to
court constitutes an essential yet only one possible aspect for the complete fulfilment
of the notion in the context of EU shared administration. In sum, this article has
suggested several steps that may help to improve the overall system of EU shared
administration by looking at the contribution that the principle of good administra-
tion can offer to strengthen access to justice as a core element of the rule of law.

First, transparency ensures that individuals and oversight bodies have the infor-
mation necessary to understand and challenge EU agencies’ actions. The lack of
transparency is particularly acute in the external activities of the agencies, where
cooperation with third countries often occurs under a shroud of secrecy. Without

208 Ibid, 14.

209 GJ Brandsma, E Heidbreder and E Mastenbroek, ‘Accountability in the Post-Lisbon European
Union’ (2016) 82 International Review of Administrative Sciences 621.

210 See for the development of the concept HCH Hofmann and AH Tiirk (eds), EU Administrative
Governance (Edward Elgar Publishing 2006).

211 Other problematic aspects related to EU shared administration from a constitutional perspective
have also been addressed in Scholten and Brenninkmeijer (n 19).
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adequate access to information or clear operational mandates, individuals cannot ef-
fectively seek proper access to justice, and oversight bodies are unable to perform
their roles. Transparency, as enshrined in the right to good administration under Ar-
ticle 41 of the EU Charter, must extend beyond formalistic obligations to provide
reasons for decisions. It should encompass proactive disclosure of operational de-
tails, clear delineation of agency responsibilities, and accessible documentation of
actions taken.

Second, the principles of due process and administrative fairness are crucial to
making the existing imperfect remedies complete and deliver on the core component
of access to justice. In particular, this article has suggested that administrative and
quasi-judicial mechanisms must be strengthened to ensure that they provide mean-
ingful redress. The internal complaints mechanisms of agencies such as Frontex and
EUAA represent steps in this direction, but their effectiveness is often limited by
procedural shortcomings, lack of independence, and inadequate follow-up. They
should include provisions for financial compensation, independent adjudication, and
greater procedural safeguards to ensure that they function not as symbolic gestures
but as robust tools for enforcing rights.

Third, oversight mechanisms are equally vital to embed accountability within the
complex structure of the EU shared administration. The opacity of composite proce-
dures and the involvement of multiple actors make traditional accountability frame-
works insufficient. Both internal and external oversight must be strengthened. Inter-
nal bodies like the Fundamental Rights Officer should operate with full independ-
ence, while external actors, such as the European Ombudsman, the European Court
of Auditors, and the European Parliament, should assert their roles more effectively.
Democratic accountability through parliamentary scrutiny, including measures such
as withholding budgetary approvals, provides a crucial counterbalance to the execu-
tive powers of fundamental rights-sensitive agencies.

These steps require recognising the preventive role of administrative safeguards.
Judicial remedies are often reactive, addressing harms after they have occurred. A
more comprehensive approach should integrate ex ante measures that mitigate griev-
ances by ensuring that agencies’ conduct and operations adhere to legal and proce-
dural standards from the outset. Through this approach, the EU will not only
strengthen the architecture of shared administration but also ensure that it aligns with
constitutional principles and fundamental rights, appropriate for a ‘community based

on the rule of law’.?"?

212 parti écologiste “Les Verts” v European Parliament (n 39), para 23.
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