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ABSTRACT: On 10 September 2024, the ECJ delivered its judgment in Case C-351/22 (Neves 77 
Solutions). In this case, the Court was confronted with the question whether it has jurisdiction to hear 
a preliminary reference on the interpretation of a CFSP Decision concerning restrictive measures. 
While the judgment constitutes an important clarification with regard to the ECJ’s jurisdiction in the 
area of CFSP matters, it appears that the relevance of the ruling was largely underappreciated when 
compared to the judgment in Joined Cases C-29/22 P and C-44/22 P (KS and KD v Council and 
Others), which was delivered on the same day. In this annotation, I explore the complex legal ques-
tions concerning the Court’s jurisdiction underlying the Neves 77 Solutions ruling, discussing both 
merits and flaws of the judgment. While at first sight Neves 77 Solutions might seem relatively un-
spectacular, I argue that the implications of the judgment are highly significant, particularly in view 
of the EU’s envisaged accession to the ECHR. 

 
KEYWORDS: CFSP – jurisdiction – carve-out – claw-back – restrictive measures – mutual non-
affection clause. 
 

1. Introduction  

Does the European Court of Justice (ECJ) have jurisdiction to answer a preliminary 
reference from a national court asking for an interpretation of a Common Foreign 
and Security Policy (CFSP) Decision on restrictive measures? As is well-known, the 
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jurisdiction of the Union courts in the area of the CFSP is subject to certain limita-
tions. And while studying the text of the Treaties might give the impression to the 
uninitiated that there is indeed very little role for the Union courts in this policy field, 
the post-Lisbon case law has significantly narrowed the jurisdictional carve-out for 
the CFSP and at the same time widened the jurisdictional claw-back in the area of 
restrictive measures.1  

As far as the latter is concerned, the Court in Rosneft ruled that its jurisdiction to 
rule on restrictive measures against natural or legal persons would not only encom-
pass annulment actions brought in accordance with Article 263(4) TFEU, but also 
extend to preliminary references on the validity of such restrictive measures.2 Only 
a few years later, the Court in Bank Refah Kargaran decided that actions for damages 
would also be covered by the claw-back provision.3 The question of preliminary rul-
ings on the interpretation of restrictive measures, however, constituted an entirely 
novel issue that had not arisen until the Regional court of Bucharest issued a prelim-
inary reference of this kind to the ECJ in the case of Neves 77 Solutions.4  

In this case note, I will explore the intricate jurisdictional issues that underlie this 
seemingly unspectacular and little appreciated case, arguing that there is far more 
than meets the eye in view of the broader implications of the judgment.  

2. Facts of the case and questions referred  

In 2019, the Romanian company Neves 77 Solutions acted as an intermediary for a 
transaction between a Ukrainian and an Indian company involving the delivery of 32 
radio sets originally manufactured in Russia.5 The Department of Export Control of 
the Romanian Ministry of Foreign Affairs subsequently informed Neves 77 Solu-
tions that the brokering transaction came within the scope of CFSP Decision 
2014/5126 concerning restrictive measures in view of Russia's actions destabilising 
the situation in Ukraine.7 Although Neves 77 Solutions disputed these allegations on 

 
1 For an overview of the case law see T Giegerich, ‘The Rule of Law, Fundamental Rights, the 

EU’s Common Foreign and Security Policy and the ECHR: Quartet of Constant Dissonance?’ (2024) 
27 Zeitschrift für Europarechtliche Studien 590, 607–615. See on the issue of judicial review in the 
area of the CFSP more generally e.g. P Koutrakos, ‘Judicial Review in the EU's Common Foreign and 
Security Policy’ (2018) 67 International & Comparative Law Quarterly 1; P van Elsuwege, ‘Judicial 
Review and the Common Foreign and Security Policy: Limits to the Gap-Filling Role of the Court of 
Justice’ (2021) 58 Common Market Law Review 1731.  

2 Case C-72/15 Rosneft, EU:C:2017:236. 
3 Case C-134/19 P Bank Refah Kargaran v Council, EU:C:2020:793. 
4 Case C-351/22 Neves 77 Solutions, EU:C:2024:723.  
5 Ibid paras 23–24.  
6 Council Decision 2014/512/CFSP of 31 July 2014 concerning restrictive measures in view of 

Russia's actions destabilising the situation in Ukraine.  
7 Neves 77 Solutions (n 4) para 25. 
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legal grounds, the Tax Fraud Department of the Romanian National Tax Administra-
tion Agency imposed an administrative fine on Neves 77 Solutions (equal to around 
6000 euros) and ordered the full confiscation of the proceeds resulting from the con-
tract with the Ukrainian company (equal to almost three million euros) for infringing 
Article 2(a) of CFSP Decision 2014/512 (prohibiting the provision of brokering ser-
vices in relation to military equipment) as well as several provisions of the domestic 
Decree-Law on the implementation of international sanctions.8 Neves 77 Solutions 
challenged this decision before Romanian courts, arguing that its conduct did not in 
fact constitute an administrative offence as alleged by the Tax Fraud Department and 
that, in the alternative, a full confiscation measure would be disproportionate and be 
in breach of its right to property under Article 1 of Protocol No. 1 to the European 
Convention on Human Rights (ECHR).9 While the first instance court dismissed the 
action, the Regional Court of Bucharest decided to refer three questions to the Euro-
pean Court of Justice:  

(1) Can [Decision 2014/512], in particular Articles 5 and 7 thereof, in the light of the 
[principle] of legal certainty and [the principle that penalties must be defined in law 
(nulla poena sine lege)], be interpreted as permitting (by way of a civil penalty) a national 
measure authorising the confiscation of the entire proceeds of a transaction, such as the 
one referred to in Article 2(2)(a) of [Decision 2014/512], in the event that an act catego-
rised by domestic law as a summary offence is found to have been committed? 
(2) Is Article 5 of [Decision 2014/512] to be interpreted as allowing Member States to 
adopt national measures providing for the automatic confiscation of any proceeds result-
ing from a breach of the obligation to notify a transaction falling within the scope of 
Article 2(2)(a) of [Decision 2014/512]? 
(3) Is the prohibition laid down in Article 2(2)(a) of [Decision 2014/512] applicable 
where goods constituting military equipment, which were the subject of brokering trans-
actions, were never physically imported into the territory of the Member State?10 

3. Opinion of Advocate General Ćapeta  

It is worth noting that all post-Lisbon cases concerning the Union courts’ jurisdiction 
in the CFSP so far have been dealt with by different Advocate Generals (AGs). The 
views expressed in the respective Opinions of the AGs differ greatly, ranging from 
rather conservative (AG Kokott in Opinion 2/1311 and AG Wahl in H v Council and 

 
8 Ibid paras 26–29. 
9 Ibid paras 30–32.  
10 Ibid para 33.  
11 View of AG Kokott in Opinion 2/13 ECHR II, EU:C:2014:2475, paras 185–195.  
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Commission12) to fairly nuanced (AG Jääskinen in Elitaliana v Eulex Kosovo,13 AG 
Wathelet in Rosneft,14 and AG Bobek in CSUE v KF15) and slightly progressive (AG 
Hogan in Bank Refah Kargaran16).  

AG Ćapeta, who was not only assigned as the AG in Neves 77 Solutions, but also 
in KS and KD v Council and Others has advanced the so far most progressive (i.e. least 
restrictive) interpretation of the carve-out provision enshrined in Article 24 TEU and 
Article 275(1) TFEU. In her Opinion in KS and KD v Council and Others delivered 
on the same day as in Neves 77 Solutions, AG Ćapeta submitted that the carve-out 
provision could not be interpreted as excluding review of CFSP measures in light of 
fundamental rights.17 In her view, only the review of CFSP measures in light of the 
CFSP provisions enshrined in primary law and the interpretation of CFSP provisions 
under both primary and secondary law would be excluded from the Union courts’ ju-
risdiction.18 AG Ćapeta’s Opinion in Neves 77 Solutions must be read in light of these 
considerations.  

Before taking on the questions referred, the AG thus considered it necessary to re-
formulate the first and second question as to relate to the interpretation of EU fundamen-
tal rights instead of an interpretation of Decision 2014/512. Accordingly, AG Ćapeta 
reframed the first and second question as asking in essence whether the Romanian con-
fiscation measures were unlawful in light of the principle of legal certainty, the principle 
of nulla poena sine lege, and the right to property.19 Having found the first two principles 
not to be relevant to the case, the AG then examined whether Article 17(1) CFR pre-
cluded the Romanian confiscation measures in question. She concluded that the confis-
cation of the proceeds, albeit a limitation of Article 17(1) CFR, was proportionate and 
thus in accordance with the right to property as enshrined in the Charter.20  

Turning to the third question, the AG opined that unlike the first and second question, 
the third question did not concern an interpretation of the Charter, but was about giving 
an interpretation to a general provision of a CFSP Decision.21 According to the AG, the 
Court lacks jurisdiction to do so, as the drafters of the Treaties were not willing to give 

 
12 Opinion of AG Wahl in Case C-455/14 P H v Council and Commission, EU:C:2016:212, paras 

35–81.  
13 Opinion of AG Jääskinen in Case C‑439/13 P Elitaliana v Eulex Kosovo, EU:C:2015:341, paras 

16–30.  
14 Opinion of AG Wathelet in Case C-72/15 Rosneft, EU:C:2016:381, paras 36–76.  
15 Opinion of AG Bobek in Case C-14/19 P CSUE v KF, EU:C:2020:220, paras 51–85.  
16 Opinion of AG Hogan in Case C-134/19 P Bank Refah Kargaran v Council, EU:C:2020:396, 

paras 35–71.  
17 Opinion of AG Ćapeta in Joined Cases C-29/22 P and C-44/22 P KS and KD v Council and 

Others, EU:C:2023:901, paras 111–120.  
18 Ibid paras 121–124.  
19 Opinion of AG Ćapeta in Case C-351/22, Neves 77 Solutions, EU:C:2023:907, paras 41–51.  
20 Ibid paras 52–66.  
21 Ibid paras 67–69.  
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the Court a role in influencing policy decisions in this area.22 While the Court could 
assess the lawfulness of a CFSP measure as understood by the Council, it was precluded 
from determining that one of several possible meanings was the correct one. Thus, the 
notion of ‘brokering services’ pursuant to Article 2(2)(a) of Decision 2014/512 could be 
given different meanings by different domestic courts.23  

4. Judgment of the Court  

In its judgment, the Court recalled that although it did as a general matter not have juris-
diction in the area of the CFSP, pursuant to Article 24(1) TEU and Article 275(2) TFEU 
there were two exceptions to this limitation: monitoring compliance with Article 40 TEU 
and reviewing the lawfulness of restrictive measures against natural or legal persons.24 
However, given that the latter would only apply in instances of restrictive measures of 
an individual nature and because Article 2(2)(a) of Decision 2014/512 constituted a gen-
eral measure, the Court could not rely on the second counter-exception to establish its 
jurisdiction in this case.25 The Court further recalled that a regulation adopted  
under Article 215 TFEU giving effect to a CFSP Decision on restrictive measures would 
come under the full jurisdiction of the Court. In the present case, however, the Council 
had not implemented the prohibition to provide brokering services laid down in  
Article 2(2)(a) of Decision 2014/512 by way of a regulation.26  

Notwithstanding this fact, the Court stressed that it had full jurisdiction to monitor 
compliance with Article 40 TEU as the first counter-exception does not require any 
further conditions to be fulfilled.27 Highlighting the difference in wording between  
Article 215(1) and (2) TFEU, which requires the adoption of a regulation in cases of 
general measures, while being optional in the case of individual measures, the Court 
considered that the Council’s powers under paragraph 1 were ‘circumscribed’. As the 
Council had failed to implement Article 2(2)(a) of Decision 2014/512 by way of a reg-
ulation although it was obligated to do so, the Court considered that in light of  
Article 40 TEU it would enjoy jurisdiction to give a preliminary ruling for every provi-
sion of a CFSP measure that should have been given effect to by a regulation adopted 
under Article 215(1) TFEU.28  

Given that Article 2(2)(a) of Decision 2014/512 constituted a measure aimed at 
‘the interruption or reduction, in part or completely, of economic and financial rela-

 
22 Ibid paras 70–73.  
23 Ibid paras 74–81.  
24 Neves 77 Solutions (n 4) paras 35–36. 
25 Ibid paras 37–38. 
26 Ibid paras 39–41.  
27 Ibid para 43. 
28 Ibid paras 44–54.  
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tions with a third country’ and that the goods referred to therein fell within the com-
petences of the TFEU, the Court affirmed its jurisdiction to give an answer to the 
questions referred by the Romanian court.29  

Answering the questions referred, starting with the last one, the Court confirmed 
that the prohibition on providing brokering services pursuant to Article 2(2)(a) of 
Decision 2014/512 also applied to brokering transactions in which the military 
equipment concerned did not enter the territory of a Member State.30 Answering the 
first and second question, the Court found the confiscation of the proceeds not to 
have violated the right to property pursuant to Article 17(1) CFR nor the principle of 
legal certainty and the principle that penalties must be defined by law, provided that 
the provisions under Romanian law were in force at the material time in the main 
proceedings and that they met the requirements of clarity and foreseeability.31  

5. Analysis of selected issues concerning the Court’s jurisdiction  

5.1. In the shadow: fundamental rights protection as a question of competence 

Despite their highly different factual and legal backgrounds, the case of Neves 77 
Solutions is closely connected to KS and KD v Council and Others.32 Both cases 
were assigned to the Court’s Grand Chamber sitting in the same composition (albeit 
with different judge rapporteurs) and to the same AG, the oral hearings took place 
on the same day, and both the AG’s Opinions as well as the Court’s judgments in 
both cases were delivered on the same day respectively. It is of course not hard to 
see why the Court chose to deal with these two cases together. With both cases in-
volving questions of EU fundamental rights law and raising novel questions in rela-
tion to the jurisdiction in the area of the CFSP, it was virtually impossible to ignore 
the elephant in the (Court-)room, namely the implications of the two judgments for 
the EU’s accession to the ECHR.33  

What is striking, however, is that while the judgment in KS and KD v Council 
and Others has attracted much scholarly commentary,34 academic interest in the 

 
29 Ibid paras 55–61.  
30 Ibid paras 62–71.  
31 Ibid paras 72–107.  
32 Joined Cases C‑29/22 P and C‑44/22 P, KS and KD v Council and Others, EU:C:2024:725. 
33 See G Butler, ‘Op-Ed: “Jurisdiction of the EU Courts in the Common Foreign and Security 

Policy: Reflections on the Opinions of AG Ćapeta in KS and KD, and Neves 77 Solutions”’ (EU Law 
Live, 29 November 2023) at eulawlive.com.  

34 See e.g. L Lonardo, ‘How the Court Tries to Deliver Justice in Common Foreign and Security 
Policy, Where the Need for Judicial Protection Clashes with the Principles of Conferral and Institutional 
Balance. Joined Cases C-29/22 P and C-44/22 P KS and KD’ (2024) 9 European Papers 830; T 
Verellen, ‘A Political Question Doctrine for the CFSP: The CJEU’s Jurisdiction in the KS and KD 
Case’ (Verfassungsblog, 24 September 2024) at verfassungsblog.de; A Navasartian Havani, ‘An EU 
External Relations Political Question Doctrine That Suffers No Human Rights Exception: Joined Cases 

 

https://eulawlive.com/op-ed-jurisdiction-of-the-eu-courts-in-the-common-foreign-and-security-policy-reflections-on-the-opinions-of-ag-capeta-in-ks-and-kd-and-neves-77-solutions-by-graham-butler/
https://verfassungsblog.de/political-question-doctrine/
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Neves 77 Solutions judgment at least so far seems to be largely non-existent.35 Leav-
ing aside the factual aspect that sympathy for a company that has lost its proceeds as 
a result of having been involved in a forbidden transaction under EU sanctions law 
is destined to be less pronounced than for individuals who have lost their loved ones 
to war crimes, I would assume that from a legal perspective the main reason for this 
relative lack of scholarly interest is that unlike KS and KD v Council and Others, 
Neves 77 Solutions only dealt with the interpretation of the claw-back provision, 
which many scholars presumably regard only as a side issue in the greater scheme 
of things relating to the Court’s jurisdiction in CFSP matters.36 

Without a doubt, KS and KD v Council and Others is a significant case. The 
judgment answers some questions and raises a couple of new ones. It does not, how-
ever, give a definitive answer to the question whether EU accession to the ECHR 
will be possible without amending the Treaties, neither in the positive nor in the 
negative.37 Neither does the judgment in Neves 77 Solutions, and yet the outcome of 
that case – particularly viewed against the Opinion of the AG – is of tremendous 
importance for keeping the prospects of accession to the ECHR alive.  

As summarized above, in her Opinion AG Ćapeta suggested a rather unorthodox 
solution to the problem of jurisdiction. In her view, the Court would be competent to 
give a preliminary ruling only in relation to the rights and freedoms enshrined in the 
Charter of Fundamental Rights, whereas the interpretation of Decision 2014/512 
would be off-limits for the Court. What the AG proposed was in essence a decoupling 
of the interpretation of the Charter rights in question (Questions 1 and 2) from the 
interpretation of the term ‘prohibition on providing brokering services’ (Question 3) 
and only answering the former, while leaving the latter to the domestic courts. AG 
Ćapeta’s Opinion – just like her Opinion in KS and KD v Council and Others – appears 
to be strongly motivated by the intention to pave the way to EU accession to the 
ECHR.38 Paradoxically, however, it most likely would have done more harm than 
good had the Court followed her Opinion.  

The crucial difference between KS and KD v Council and Others and Neves 77 
Solutions is that in the former case it is the Union institutions which by implementing 

 
C-29/22 P and C-44/22 P KS and KD on the Court’s Jurisdiction in CFSP Matters’ (European Law 
Blog, 25 September 2024) at www.europeanlawblog.eu; D Genini, ‘The Role of the Political Question 
Doctrine in the EU’s CFSP Integration Process’ (Preliminary Reference Blog, 20 January 2025) at 
cjel.law.columbia.edu.  

35 But see L Grossio, ‘One Step too Far, One Step too Close. The Rocky Road Towards Defining 
the Scope of Judicial Review in CFSP Matters in Light of KS and KD v Council and Others and Neves 
77 Solutions’ (2024) 3 Rivista del Contenzioso Europeo 1. 

36 I have to admit that this was also my first (erroneous) impression when I first encountered the 
two cases. See C Breitler, ‘Jurisdiction in CFSP Matters – Conquering the Gallic Village One Case at 
a Time?’ (European Law Blog, 13 October 2022), at www.europeanlawblog.eu. 

37 See SØ Johansen, ‘The (Im)possibility of a CFSP “Internal Solution”’ (2024) 9 European Papers 
783, 797. 

38 AG Ćapeta in KS and KD v Council and Others (n 17) para 150.  
 

https://www.europeanlawblog.eu/pub/kwd8041a/release/2
https://cjel.law.columbia.edu/preliminary-reference/2025/the-role-of-the-political-question-doctrine-in-the-eus-cfsp-integration-process/
https://www.europeanlawblog.eu/pub/jurisdiction-in-cfsp-matters-conquering-the-gallic-village-one-case-at-a-time/release/1
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a CFSP measure were responsible for an alleged infringement of fundamental rights 
(direct enforcement of EU law), whereas in the latter case the acts in question re-
sulted from actions on the part of a Member State implementing a CFSP measure 
(indirect enforcement of EU law). While the applicability of the Charter is beyond 
dispute in a situation like in KS and KD v Council and Others, Member States are 
bound by the Charter only ‘when implementing Union law’ pursuant to Article 51(1) 
of the Charter. Lenaerts and Gutiérrez-Fons have popularized the metaphor of the 
Charter as the ‘shadow’ of EU law to describe this relationship.39  

But how do we know whether a Member State is implementing EU law in a given 
situation? We only know if we interpret the legal act that is supposed to trigger the 
application of the Charter. And this is precisely the reason why it would have been 
problematic had the Court followed AG Ćapeta’s proposed solution. In the domestic 
proceedings before the Romanian courts, which subsequently gave rise to the prelimi-
nary ruling, it was called into question whether Neves 77 Solutions’ conduct actually 
qualified as a violation of the prohibition to provide brokering services enshrined in 
Article 2(2)(a) of Decision 2014/512. The alleged non-conformity with EU fundamen-
tal rights law of the confiscation of the proceeds of that transaction merely constituted 
an alternative argument. Importantly, however, that alternative argument could only be 
examined in light of the Charter if Neves 77 Solutions’ conduct was actually covered 
by the prohibition enshrined in Article 2(2)(a) of Decision 2014/512 as otherwise that 
conduct and consequently also the sanctioning thereof by the Romanian authorities 
would not have occurred within the scope of EU law. This is also the reason why the 
Court considered it ‘appropriate to examine in the first place’40 the third question referred 
before the first and second, as the first and second question were premised on the assump-
tion that the third question was to be answered in the affirmative. Had the Court answered 
the third question in the negative, then the first and second question would have become 
obsolete for the simple reason that the transaction in question was outside of  
Article 2(2)(a) of Decision 2014/512, and the sanctioning of that transaction under do-
mestic law at best would have constituted a form of ‘gold plating’ of Decision 2014/512,41 
which, however, does not trigger Article 51(1) of the Charter.42 The only applicable fun-
damental rights standard in that hypothetical alternative scenario would then have been 
national constitutional law and the ECHR.  

 
39 K Lenaerts and JA Gutiérrez-Fons, ‘The Place of the Charter in the European Legal Space’ in S 

Peers, T Hervey, J Kenner and A Ward (eds) The EU Charter of Fundamental Rights: A Commentary 
(Hart Publishing 2021) 1711, 1713 (para 55.09). 

40 Neves 77 Solutions (n 4) para 62.  
41 Whether such ‘gold plating’ of restrictive measures is actually permissible is in itself a highly 

controversial question that will not be further examined in this annotation.  
42 See Joined Cases C-609/17 and C-610/17 TSN, EU:C:2019:981, para 53.  
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Of course, one could argue – in line with what AG Ćapeta suggested – that the 
drafters of the Treaties apparently were willing to accept that one and the same pro-
vision of a CFSP measure could be interpreted in different ways by different courts.  
This is certainly a legitimate way of looking at the ambiguous wording of the carve-
out provision enshrined in Article 24(1) TEU and Article 275(1) TFEU. The prob-
lem, however, is that this Humpty-Dumpty-approach to the interpretation of a CFSP 
measure is hard to square with Article 6(1) TEU and Article 51(2) of the Charter, 
both of which clarify that the Charter must not extend beyond the scope of EU law.43 
In other words, Article 51(1) of the Charter requires an objective assessment whether 
a situation falls within or outside the scope of Union law.  Thus, while one might 
accept the argument that the drafters of the Treaties might have been willing to 
forego a centralized and uniform interpretation of CFSP measures, they clearly did 
not envisage Article 51(1) of the Charter to serve as an on-and-off switch that do-
mestic courts could trigger as they see fit. A decoupling of the interpretation of the 
Charter from the interpretation of the underlying provision of a CFSP measure would 
therefore have created serious tensions with the principle of conferral.44  

Now what does all of this have to do with the prospects of an EU accession to 
the ECHR?  

Right now, the EU is not (yet) a party to the ECHR. A violation of a Convention 
right is currently only attributable to the Member States themselves and not to the Un-
ion, even in situations in which the Member States are implementing EU law.45 After 
an EU accession to the ECHR, however, the question will arise who incurs responsi-
bility for an alleged violation in situation of indirect enforcement of EU law. To that 
effect, Article 1(b) of Protocol No. 8 requires that the accession instruments must pro-
vide for mechanisms that would guarantee that ‘applications [under the ECHR] are 
correctly addressed to Member States and/or the Union as appropriate.’ In accordance 
with this requirement, the Draft Accession Agreement of 2013 (DAA 2013) therefore 
included two important mechanisms to address the issue of responsibility.  

First, there is the co-respondent mechanism, which allows for the EU to join 
proceedings as a party to the case in applications against one or more Member States 
before the ECtHR if the compatibility of EU law with the ECHR is called into ques-
tion, ‘notably where [a violation of the Convention] could have been avoided only 
by disregarding an obligation under European Union law’.46  

 
43 As per usual, there is a lovely German expression for these provisions: Angstklausel (fear clause). 

Because the drafters of the Treaties were worried that the Charter might be abused as a potential gateway 
for competence creep, they chose to insert such clauses into primary law to expressly rule out any such 
possibility. See H-P Folz, ‘Artikel 51 GR-Charta’ in C Vedder and W Heintschel von Heinegg (eds), 
Europäisches Unionsrecht: EUV | AEUV | GRCh | EAGV (Nomos 2018), 1389, 1392 (para 9).  

44 As the Court underlined in KS and KD v Council and Others (n 32) para 72, the principle of 
conferral also applies in the context of the CFSP.  

45 See e.g. Bivolaru and Moldovan v France, App nos 40324/16 and 12623/17 (ECtHR, 25 June 2021).  
46 Article 3(2) DAA 2013/Article 3(2) DAA 2023.  
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Second, and closely connected to the co-respondent mechanism, there is the 
prior-involvement mechanism. The prior-involvement mechanism creates a judicial 
link between Luxembourg and Strasbourg in proceeding to which the EU is a co-
respondent in order to allow the ECJ to assess the compatibility of Union law with 
the Convention in instances where it did not yet have the opportunity to do so.47  

Both mechanisms still form part of the revised Draft Accession Agreement of 2023 
(DAA 2023), albeit with some modifications that were made in order to take account 
of the incompatibilities with the autonomy of EU law that the Court identified in Opin-
ion 2/13 with regard to the DAA 2013.48 In Opinion 2/13, the Court inter alia opined 
that any review with regard to the plausibility of a request to become a co-respondent 
on the part of the ECtHR as well as the possibility for the ECtHR to depart from the 
general rule of joint liability for the respondent and the co-respondent would likely 
affect the division of powers between the EU and its Member States.49 Moreover, the 
Court also opined that the prior involvement mechanism must allow for the interpre-
tation and not just a review of the validity of EU secondary law.50 In brief, the way in 
which these mechanisms were designed in the DAA 2013 would have undermined the 
Court’s jurisdictional and interpretative monopoly over EU law.  

Against this backdrop, it is not hard to see why it would have proven rather dis-
astrous for the prospects of EU accession to the ECHR had the Court in Neves 77 
Solutions declined its jurisdiction for the interpretation of Decision 2014/512. If a 
restrictive measures case like Neves 77 Solutions were to come before the Strasbourg 
court, it would be necessary to examine whether the conditions for the EU to become 
a co-respondent to the proceedings are fulfilled. Such a decision, as the ECJ noted 
in Opinion 2/13, ‘necessarily presupposes an assessment of EU law.’51  If the condi-
tions are fulfilled, the EU side will then have to examine whether it is necessary to 
activate the prior-involvement mechanism,  and if that is also the case, then the ECJ 
will be called upon to rule on the interpretation and/or validity of the provision of 
EU law that is subject to the proceedings before the ECtHR. Such a ruling allows 
among other things for the correct interpretation of EU law and as a consequence for 
a correct attribution of a potential violation of the Convention. If, for example, the 
ECJ were to find that the EU’s decision to join proceedings against a Member State 
was based on an erroneous interpretation of EU law, it will become necessary to 
terminate the co-respondent mechanism in light of this finding. If the ECJ was barred 

 
47 Article 3(6) DAA 2013/Article 3(7) DAA 2023.  
48 For comprehensive analyses of the revised DAA 2023 see e.g. P Gragl, ‘The New Draft 

Agreement on the EU Accession to the ECHR: Overcoming Luxembourg’s Threshold’ (2025) 6 
European Convention on Human Rights Law Review 39; J Krommendijk, ‘EU Accession to the ECHR: 
Completing the Complete System of EU Remedies?’ in M Fink (ed) Redressing Fundamental Rights 
Violations by the EU: The Promise of the ‘Complete System of Remedies’ (Cambridge University Press 
2024) 177.  

49 Opinion 2/13 ECHR II, EU:C:2014:2454, paras 218–225 and 229–234.  
50 Ibid paras 242–247.  
51 Ibid para 221.  
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from making such an interpretation in relation to a CFSP Decision imposing restric-
tive measures, then it would be exclusively for the ECtHR to interpret such a CFSP 
measure, which obviously would run counter to the autonomy of EU law.  

Some might object that such concerns seem overblown in the context of a case 
like Neves 77 Solutions. After all, while the interpretation of ‘providing brokering 
services’ indeed requires an interpretation of Article 2(2)(a) of Decision 2014/512, 
it was undisputed that the policy of confiscating the proceeds of a prohibited trans-
action did not result from Decision 2014/512, but from the specific implementing 
measures Romania undertook under its domestic law to give effect to the prohibi-
tions laid down in that Decision.52 While I am willing to concede that in Neves 77 
Solutions it was easy to separate the normative content of the EU legal act in question 
from the conduct of the Member State acting as a decentralized enforcer of that legal 
act, this does not alter anything with regard to the analysis made above. First, not all 
cases will be that clear-cut when it comes to determining whether a potential viola-
tion of a Convention right results directly from the CFSP Decision itself or is the 
consequence of the way the measure is implemented by a Member State. Second, the 
wording of Article 3(2) of the DAA 2013/DAA 2023 suggests that the EU would 
become a co-respondent to the proceedings against a Member State ‘notably where 
that violation could have been avoided only by disregarding an obligation under Eu-
ropean Union law.’53 Although subject to considerable debate among scholars,54 the 
way I read this provision is that the co-respondent mechanism may also apply outside 
the narrow situation in which a Member State has virtually no discretion whatsoever 
when implementing an act of EU secondary law. While unfortunately neither the 
Draft Accession Agreement itself nor the Explanatory Report enlighten us as to the 
situations in which it may occur that despite room for discretion recourse to the co-
respondent mechanism would be conceivable, it is certainly within the realms of 
possibility that a case like Neves 77 Solutions would raise an issue that could trigger 
the co-respondent mechanism as well as the prior-involvement mechanism.  

By deciding Neves 77 Solutions the way the Court did, the gaps in the protection 
of fundamental rights as far as the issue of restrictive measures is concerned have been 
drastically reduced, if not closed altogether. Restrictive measures of general applica-
tion are subject to the full jurisdiction of the Union Courts with regard to the regulation 
adopted on the basis of Article 215(1) TFEU, or – if the Council has failed to adopt 
such a regulation – based on Article 275(2) TFEU in conjunction with Article 40 TEU 

 
52 See Opinion of AG Ćapeta in Neves 77 Solutions (n 19) para 42.  
53 Emphasis added.  
54 While P Gragl, ‘A Giant Leap for European Human Rights? The Final Agreement on the European 

Union’s accession to the European Convention on Human Rights’ (2014) 51 Common Market Law Review 
13, 34 considers the non-discretion situation to be the exclusive trigger for the co-respondent mechanism, 
C Eckes, ‘EU Accession to the ECHR: Between Autonomy and Adaptation’ (2013) 76 The Modern Law 
Review 254, 268 and T Lock, ‘The EU before the European Court of Human Rights after Accession’ in S 
Douglas-Scott and N Hatzis (eds) Research Handbook on EU Law and Human Rights (Edward Elgar 
Publishing 2017) 226, 232, by contrast, interpret the provision more broadly.  
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with regard to the CFSP Decision itself to the extent that a provision falls within the 
scope of the TFEU. Restrictive measures of an individual nature are subject to the 
jurisdiction of the Union Courts where the Council has chosen to implement them by 
way of a facultative regulation based on Article 215(2) TFEU, or with regard to the 
CFSP Decision itself in the context of annulment actions, action for damages, and pre-
liminary rulings on the validity of such restrictive measures.  

Nonetheless, some questions remain.  
For one thing, the Union courts’ jurisdiction for restrictive measures of general 

application only covers those measures that substantively fall within the scope of the 
TFEU. But what if a measure of general application cannot be transposed by way of 
a regulation because it contains elements that fall outside of the scope of the TFEU 
and therefore can only be given effect through measures adopted under the domestic 
law of the Member States? From a practical point of view, such a scenario is very 
unlikely to occur. Prior to the judgment in Neves 77 Solutions, the prime example of 
restrictive measures of general application that were not implemented by a regulation 
were arms embargos. The mistaken assumption that such measures would fall out-
side the TFEU, however, was corrected by the Court in Neves 77 Solutions.  It thus 
seems that as a matter of fact there are no elements left in the context of restrictive 
measures of general application which would not have to be transposed by way of a 
regulation.55 Nonetheless, a hypothetical risk that such a situation may arise persists.  

The other blind spot that is still left is whether the claw-back provision also 
grants the Court jurisdiction to decide on a preliminary ruling on the interpretation 
of restrictive measures which are of an individual nature and which are contained in 
a CFSP Decision itself. I think, however, it is safe to assume that in this case we are 
dealing with a ‘known unknown’ and that the Court would also have jurisdiction to 
hear such a case. Although there is no definitive statement from the Court in this 
regard, AG Wathelet has already addressed this question in his Opinion in Rosneft, 
arguing that if the Court was competent to decide on the broader question of validity, 
it must all the more be competent to give a preliminary ruling on the interpretation 
of a CFSP Decision.56 By way of a constitutionally conforming interpretation the 
annulment or invalidation of a CFSP Decision could thus be avoided if that Decision 
was given a meaning that was in conformity with the rights enshrined in the Charter. 
AG Wathelet’s argument is persuasive and it is fair to assume that the Court would 
ultimately follow this line of reasoning.57  

 
55 Entry bans, which are also typical examples of measures that are not transposed by way of a 

regulation, are of an individual nature.  
56 Opinion of AG Wathelet in Rosneft (n 14) paras 73–76. 
57 AG Wathelet’s considerations were also endorsed in the Opinion of AG Sharpston in Case 

C‑158/14 A and Others, EU:C:2016:734, para 90.  
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5.2. Categorization of restrictive measures: binary constitutional choices meet 
complex political realities  

The Union’s constitutional framework distinguishes between two types of restrictive 
measures: restrictive measures of general application on the one hand, and restrictive 
measures of an individual nature on the other hand. That distinction bears legal sig-
nificance for a number of reasons. First, for restrictive measures of general applica-
tion, the adoption of a Council regulation is obligatory, whereas in the case of re-
strictive measures of an individual nature, the adoption of such a regulation is merely 
optional.58 Second, the question whether restrictive measures are of a general or an 
individual nature affects the standard of judicial review. While the Council is given 
a larger degree of discretion in cases concerning restrictive measures of general ap-
plication, the level of scrutiny is stricter when it comes to restrictive measures tar-
geting natural or legal persons.59 Third, and most relevantly in the context of Neves 
77 Solutions, the qualification of restrictive measures as either being of a general or 
an individual character affects the jurisdiction of the Union courts as far as the ap-
plication of the carve-out provision pursuant to Article 275(2) TFEU is concerned. 
While the review of compliance with Article 40 TEU is not subject to any specific 
conditions, the review of CFSP decisions on restrictive measures is limited to those 
of an individual nature. Restrictive measures of a general nature are, by contrast, 
excluded from the jurisdiction of the Union courts.60  

As the Court found Article 2(2)(a) of Decision 2014/512 to be of general applica-
tion, its jurisdiction in any event (i.e. regardless of whether preliminary rulings on in-
terpretation are permissible under that provision) could not be based on the second 
counter-exception to the carve-out provision of Article 275(1) TFEU. Nonetheless, I 
still consider it worthwhile to reflect on the question whether the conclusion that the 
prohibition on providing brokering services as laid down in Article 2(2)(a) of Decision 
2014/512 constituted restrictive measures of general application was indeed inevitable.   

In its judgment, the Court did not spend many words on the issue. It merely stated 
in a single paragraph that ‘the scope of [Article 2(2)(a) of Decision 2014/512] is 
defined by reference to objective criteria, not to identified natural or legal persons’ 
and that therefore the prohibition on providing brokering services ‘is, in any event, 
a measure of general scope that does not come within the scope of a restrictive meas-
ure under the second paragraph of Article 275 TFEU’.61 It is thus the definition by 
reference to ‘objective criteria’ which renders a provision of a CFSP decision on 
restrictive measures to be of general application and as a consequence outside the 
jurisdiction of the Court.  

 
58 Neves 77 Solutions (n 4) para 46. See also Opinion of AG Wathelet in Rosneft (n 14) para 72.  
59 Case T-65/18 RENV Venezuela v Council, EU:T:2023:529, para 29.  
60 Rosneft (n 2) para 103 by reference to Joined Cases C‑478/11 P to C‑482/11 P Gbagbo and 

Others v Council, EU:C:2013:258, para 57.  
61 Neves 77 Solutions (n 4) para 38. 
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The way in which drafters of the Treaties framed the difference between restrictive 
measures of general application and those of an individual nature is that of a binary logic, 
a choice of either/or: On the one hand, there are – in the words of Article 215(1) TFEU 
– CFSP decisions which provide ‘for the interruption or reduction, in part or completely, 
of economic and financial relations with one or more third countries’. One other hand, 
there are CFSP decisions imposing restrictive measures ‘against natural or legal persons 
and groups or non-State entities’ (Article 215(2) TFEU). In practice, however, matters 
are more complicated than that. The way in which restrictive measures are designed of-
ten times fails to reflect the clear-cut differentiation the drafters apparently had in mind.62  

Decision 2014/512 illustrates this complexity quite well. Decision 2014/512 is 
not as such aimed at the interruption or reduction of economic and financial relations 
with Russia, nor does it exclusively target natural or legal persons. This ambiguity 
is reflected in the legal basis of Regulation 833/201463 (giving effect to Decision 
2014/512 within the framework of the TFEU), which does not clearly attribute Reg-
ulation 833/2014 to either paragraph 1 or 2 of Article 215 TFEU, but instead refers 
generically to Article 215 TFEU without further distinction.64  

Even if one looks at each provision of Decision 2014/512 independently, it ap-
pears challenging to determine whether a certain measure is of a general or of an 
individual character. The reason for this lack of clarity is that not only do CFSP 
Decisions as a whole escape a clear categorization in line with the structure of Article 
215 TFEU, but also the measures themselves are not drafted in a way that strictly 
follows the predefined constitutional dichotomy of embargo measures versus 
measures against natural or legal persons. Various measures imposed by Decision 
2014/512 are of a ‘hybrid’ nature, combining sector-specific restrictive measures re-
lating to goods or services with a particular personal(-ized) element.65  

The assessment whether a provision is of individual or of general application 
must therefore always be conducted on a case-by-case basis. But based on what cri-
teria?  

Based on an analysis of the case law until 2018, Heliskoski concluded that ‘the 
notion of restrictive measures against natural or legal persons within the meaning of 
the second paragraph of Article 275 TFEU is to be understood as covering measures 

 
62 L Lonardo, EU Common Foreign and Security Policy after Lisbon: Between Law and 

Geopolitics (Springer 2023) 112 also observed that ‘this distinction is more blurred in practice.’ 
63 Council Regulation (EU) No 833/2014 of 31 July 2014 concerning restrictive measures in view 

of Russia's actions destabilising the situation in Ukraine.  
64 See NF Ehlotzky, ‘Die Friedens- und Krisenmanagementpolitik der Europäischen Union unter 

besonderer Berücksichtigung der restriktiven Maßnahmen angesichts der Lage in der Ukraine’, in H-P 
Folz, H Isak and AJ Kumin (eds) Homogenität und/oder Desintegration? Beiträge zum 15. 
Österreichischen Europarechtstag 2015 (Facultas 2017) 105, 129-131; C Eckes, ‘EU Restrictive 
Measures against Natural and Legal Persons: From Counterterrorist to Third Country Sanctions’ (2014) 
51 Common Market Law Review 869, 880. 

65 Ehlotzky (n 64) 131: ‘Kombination von güter- und personenbezogen Maßnahmen’.  
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targeting identified natural or legal persons, in practice, entities individually named 
in the provisions of the act concerned.’66 A contrario it would follow that all other 
restrictive measures are of general application. This conception, which in the ECJ’s 
case law finds particular support in the Rosneft judgment,67 certainly explains why 
the Court in Neves 77 Solutions found Article 2(2)(a) of Decision 2014/512 not to 
be of an individual character.  

The case law of the General Court (EGC) on the differentiation between restric-
tive measures of an individual and of a general nature is more extensive than the 
ECJ’s case law on that matter. And while the EGC’s case law falls mostly in line 
with the ECJ’s approach adopted in Rosneft,68 there are some notable and also some 
rather confusing elements in the former’s case law.  

For one thing, in a number of cases the EGC has ruled that a provision was not 
of an individual nature despite the fact that it referred to natural or legal persons 
listed in an annex to a particular CFSP Decision.69 The reason for this categorization 
as measures of general application was that even though certain persons were iden-
tifiable through their listing in the annex, the listing itself related to ‘a category of 
persons envisaged in a general and abstract manner’70. Moreover, in two relatively 
recent cases, the EGC not only made the question of general-versus-individual de-
pendent on the question whether a particular natural or legal person could be identi-
fied, but differentiated – within one and the same provision – based on the identity 
of the applicant in the respective context.71  

I would respectfully submit that the EGC’s approach is not particularly convinc-
ing and is making matters unnecessarily complicated. In particular, the approach 
taken in the latter two cases mentioned above seems to be at odds with the wording 
of Article 275(2) TFEU, which only speaks of ‘decisions providing for restrictive 
measures against natural or legal person’. The fact that Article 275(2) TFEU makes 

 
66 See J Heliskoski, ‘Made in Luxembourg: The Fabrication of the Law on Jurisdiction of the Court 

of Justice of the European Union in the Field of the Common Foreign and Security Policy’ (2018) 2 
Europe and the World: A Law Review 1, 13.  

67 Rosneft (n 2) paras 94–107. The ECJ had previously considered the question of the general or 
individual nature of restrictive measures in Gbagbo and Others v Council (n 60) paras 53–59 and Case 
C-200/13 P Council v Bank Saderat Iran, EU:C:2016:284, paras 118–123, albeit not in the specific 
context of Art 275(2) TFEU.  

68 See e.g. Cases T-735/14 and T-799/14 Gazprom Neft v Council, EU:T:2018:548, paras 53–62; 
Case T-233/22 Islentyeva v Council, EU:T:2023:828, paras 21–30; Case T-258/22 BSW - management 
company of "BMC" holding v Council, EU:T:2024:150, paras 23–27; Case T-259/22 Mostovdrev v 
Council, EU:T:2024:151, paras 22–26. 

69 Case T-67/12 Sina Bank v Council, EU:T:2014:348, paras 38–40; Case T-68/12 Hemmati v 
Council, EU:T:2014:349, paras 31-33; Case T-10/13 Bank of Industry and Mine v Council, 
EU:T:2015:235, paras 27–30; Joined Cases T-14/14 and T-87/14 Islamic Republic of Iran Shipping 
Lines and Others v Council, EU:T:2017:102, paras 37–39.  

70 Bank of Industry and Mine v Council (n 69) para 28. 
71 Case T-235/22 Russian Direct Investment Fund v Council, EU:T:2024:311, paras 22–27; Case 

T-307/22 A2B Connect and Others v Council, EU:T:2025:331, paras 25–32.  
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no reference to the identity of an applicant indicates that the provision does not entail 
a subjective element, but that the notion of ‘natural or legal persons’ is to be under-
stood in strictly objective terms. That Article 275(2) TFEU requires that proceedings 
be ‘brought in accordance with the conditions laid down in the fourth paragraph of 
Article 263 of this Treaty’ only alludes to the fact that the second counter-exception 
enshrined in Article 275(2) TFEU serves to protect the rights of individuals. More-
over, in Rosneft, the ECJ rejected the argument submitted by the Commission that 
the Court would only have jurisdiction to give a preliminary ruling on the validity of 
a CFSP Decision imposing restrictive measures if the applicant in the main proceed-
ings fulfilled the conditions laid down in Article 263(4) TFEU.72 If, however, Article 
275(2) TFEU were to be interpreted so narrow as to mean that the Court would only 
have jurisdiction to hear a case where the applicants themselves are identified in the 
text of a provision or an annex, then this would imply the introduction of the Plau-
mann test through the backdoor of jurisdiction. It appears that the approach adopted 
by the EGC leads to a problematic conflation of questions relating to the jurisdiction 
and questions dealing with the admissibility of an action. While questions of direct 
and individual concern play a role in the context of admissibility for actions for an-
nulment, they should be irrelevant for the issue jurisdiction, irrespective of the type 
of proceedings.  

Yet, even if one accepts the argument that this overly narrow subjective differ-
entiation between measures of individual and general application is incorrect, we 
should still be critical and ask whether the ‘conventional’ approach endorsed by the 
ECJ, namely distinguishing between measures of general and individual application 
based on the identification of a particular natural or legal person, might not be too 
restrictive either. If one considers the wording of Article 275(2) TFEU, it is not self-
explanatory at all that ‘restrictive measures against natural or legal persons’ neces-
sarily would have to be understood in the sense that an individual natural or legal 
person is identifiable. Instead, one could also read ‘restrictive measures against nat-
ural or legal persons’ as restrictive measures being intended to have an adverse legal 
effect on natural or legal persons, which in the context of Neves 77 Solutions argua-
bly would have brought Article 2(2)(a) of Decision 2014/512 within the meaning of 
a restrictive measure of an individual application.  

One may of course ask why these considerations should matter that much. After 
all, from the perspective of effective judicial protection it should be irrelevant whether 
we are dealing with a measure of general application, which comes within the juris-
diction of the Union courts by way of a regulation adopted under Article 215(1) TFEU 
(or, absent of which, based on Article 40 TEU) or a measure of an individual nature, 
for which the second counter-exception permits access to the Union courts under cer-
tain procedural conditions. However, restrictive measures of general application can 
only be adopted by way of a regulation and thus will only come within the jurisdiction 

 
72 See Rosneft (n 2) para 59. 
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of the Union courts under the condition that they substantively fall within the scope of 
the TFEU.73 As already elaborated above, although highly unlikely it cannot be cate-
gorically ruled out that some restrictive measures of general application contained in a 
CFSP Decision fall outside the scope the TFEU and thus can only be implemented by 
the Member States.  

I want to make clear that I am not suggesting that the conclusion at which the Court 
arrived in Neves 77 Solutions by categorizing Article 2(2)(a) of Decision 2014/512 as 
a measure of general application is wrong. Albeit accompanied by relatively little ad-
ditional reasoning, that conclusion is rooted in precedent from previous case law. But 
if we take the promise of effective judicial protection against restrictive measures se-
riously, then perhaps it is warranted to adopt a slightly broader understanding of what 
may constitute ‘restrictive measures against natural or legal persons’ to prevent any 
risk of gaps in the system of judicial protection from arising.74 In any event,  more 
clarity (i.e. a more refined methodology) when it comes to the criteria for differentiat-
ing between measures of general application and measures of an individual nature 
would be more than welcome, particularly in cases where that distinction may have a 
decisive impact on the question of jurisdiction.    

5.3. The comeback of Article 40 TEU: a missed opportunity?   

Article 40 TEU, referred to as the ‘mutual non-affection clause’,75 requires a strict 
separation of Union competences exercised under the TFEU, and the implementation 
of the CFSP. One could be inclined to assume that Article 40 TEU should play a 
central role in the EU’s post-Lisbon constitutional edifice. However, the actual track-
record of the provision in the Court’s case law looks rather bleak.  

In a number of interinstitutional litigations involving questions relating to the 
correct choice of legal bases and the demarcation of the CFSP and non-CFSP poli-
cies, the Court either chose to ignore Article 40 TEU altogether,76 or, where it did 
refer to Article 40 TEU, only did so in a way which ‘gave the impression of being 
mere lip service’.77  

 
73 Neves 77 Solutions (n 4) paras 55–57.  
74 See in this regard ‘Declaration on Articles 75 and 215 of the Treaty on the Functioning of the 

European Union’ (Declaration No 25).  
75 See e.g. S Griller, ‘The Court of Justice and the Common Foreign and Security Policy’ in A 

Rosas, E Levits and Y Bots (eds) The Court of Justice and the Construction of Europe: Analyses and 
Perspectives on Sixty Years of Case-law – La Cour de Justice et la Construction de l'Europe: Analyses 
et Perspectives de Soixante Ans de Jurisprudence (Asser Press/Springer Verlag 2013) 675, 683; C 
Eckes, ‘The CFSP and Other EU Policies: A Difference in Nature?’ (2015) 20 European Foreign 
Affairs Review 525, 538.  

76 See Case C-130/10 Parliament v Council, EU:C:2012:472; Case C-658/11 Parliament v 
Council, EU:C:2014:2025; Case C-244/17 Commission v Council, EU:C:2018:662; Case C-180/20 
Commission v Council, EU:C:2021:658.  

77 S Hummelbrunner, ‘From Small Arms and Light Weapons to Pirate Transfer Agreement with 
Tanzania. The Impact of Articles 21(2) and 40 TEU on the Choice of the Appropriate Legal Basis’ 
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In Rosneft, the ECJ was confronted with the question whether the EU position 
on restrictive measures laid down in Decision 512/2014 was defined ‘in excessive 
detail’ and thus encroached ‘on the joint power of proposal of the High Representa-
tive […] and the Commission.’78 The Court dismissed this argument, reasoning that 
although a CFSP Decision adopted pursuant to Article 29 TEU and a regulation 
adopted on the basis of Article 215 TFEU had different functions, a high level of 
detailedness of the CFSP Decision could not be regarded as an intrusion into to the 
non-CFSP procedure under Article 215 TFEU ‘when the measures relate to a field 
where there is a degree of technicality’79. The Court also rejected the argument that 
the measures laid down in Decision 512/2014 would in fact constitute ‘legislative 
acts’ and therefore infringe upon Article 40 TEU.80  

In addition to the litigation brought before the ECJ, Article 40 TEU was also 
invoked in a number cases before the General Court, however, to no avail.81  

Remarkably, Neves 77 Solutions is thus the first post-Lisbon case in which the 
mutual non-affection clause actually proved decisive for the outcome of a case. And 
yet, the way in which the Court relied on Article 40 TEU – based on a purely formal-
istic instead of a substantive line of reasoning – is rather disappointing and in my view 
a missed opportunity for clarifying the boundaries between the CFSP Decision pursu-
ant to Article 29 TEU, and the regulation adopted on the basis of Article 215 TFEU.  

To illustrate what I mean by this, it is helpful to reconstruct the reasoning which the 
ECJ employed to justify its jurisdiction to interpret Article 2(2)(a) of Decision 2014/512. 
The Court’s reasoning essentially rests on three premises: (1) that unlike in the second 
alternative of the claw-back provision, there are no specific procedural conditions that 
need to be fulfilled when reviewing compliance with Article 40 TEU,82 (2) that a regu-
lation under Article 215(1) TFEU, whose adoption by the Council is obligatory, is sub-
ject to the full jurisdiction of the Court,83 and (3) that the Court’s jurisdiction to conduct 
judicial review cannot be negatively affected by the classification, nature, or form of a 
legal act.84   

Based on these premises, the ECJ developed the following rationalization to jus-
tify the interpretation of a restrictive measure of a general nature enshrined in a CFSP 
decision: The Court is generally barred from giving an interpretation to  
Article 2(2)(a) of Decision 2014/512 because the provision does not constitute a re-
strictive measure against natural or legal persons pursuant to Article 275(2) TFEU. 

 
(2019) 74 Zeitschrift für öffentliches Recht 267, 285 by reference to Case C-263/14 Parliament v 
Council, EU:C:2016:435.  

78 Rosneft (n 2) para 84.  
79 Ibid para 90.  
80 Ibid paras 91–92.  
81 See e.g. Case T-635/22 Fridman and Others v Council, EU:T:2024:620, paras 86–96; Case T-

644/22 Timchenko and Timchenko v Council, EU:T:2024:621. 
82 Neves 77 Solutions (n 4) paras 43–45.  
83 Ibid para 46.  
84 Ibid para 47.  
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By contrast, the Court has full jurisdiction to interpret a regulation adopted on the 
basis of Article 215(1) TFEU which seeks to give effect to these measures. Because 
the Council failed to implement the prohibition to provide brokering services en-
shrined in Article 2(2)(a) of Decision 2014/512 by way of a regulation adopted on 
the basis of Article 215(1) TFEU even though it would have been required to do so, 
the Court must treat Article 2(2)(a) of Decision 2014/512 as if it was a regulation 
adopted under Article 215(1) TFEU for which it enjoys full jurisdiction and not as a 
provision adopted under the CFSP.  

The first and the second premise are fairly uncontroversial. Both the lack of proce-
dural conditions for exercising jurisdiction to review compliance with Article 40 TEU 
as well as the Court’s full jurisdiction to review regulations adopted on the basis of 
Article 215 TFEU have been confirmed by the Court in Rosneft.85 By contrast, the 
premise that ‘the power of judicial review […] is not limited by the classification, nature 
or form’86 of an act intended to produce legal effects on third parties requires a more in-
depth analysis. Although that premise is also rooted in precedent – the Court cites 
ERTA87 and the Seat of the European Labour Authority88 case in this regard –, I would 
carefully suggest that reference to these judgments is somewhat misplaced in this par-
ticular context. Cases like ERTA and Seat of the European Labour Authority were con-
cerned with situations in which a decision taken by the Member States should in fact 
have been taken by the Community/Union institutions. This is clearly different from the 
situation which gave rise to the judgment in Neves 77 Solutions, in which in a two-step 
procedure on the EU level the final step was simply not completed – intentionally, as 
we know from the oral hearing.89 The real issue here is therefore not so much the correct 
authorship of Decision 2014/512, which is undisputed, but rather the question about the 
relationship between a CFSP Decision pursuant to Article 29 TEU and a regulation 
adopted on the basis of Article 215(1) TFEU and the consequences of a failure to adopt 
a regulation pursuant to Article 215(1) TFEU.  

When considering potential consequences of such failure, the first and most ob-
vious one which comes to my mind is that direct effect would be precluded. While a 
regulation is – in the words of Article 288 TFEU – ‘binding in its entirety and directly 
applicable in all Member States’, a CFSP Decision imposing restrictive measures 
not directed against natural or legal persons must be implemented by way of a regu-
lation pursuant to Article 215(1) TFEU. As the doctrine of direct effect presupposes 
that a norm must be unconditional as well as sufficiently precise to be relied upon 

 
85 Rosneft (n 2) paras 62–63 and 106. 
86 Neves 77 Solutions (n 4) para 47.  
87 Case 22/70 Commission v Council, EU:C:1971:32, paras 40, 42 and 55.  
88 Case C‑743/19 Parliament v Council, EU:C:2022:569, para 36.  
89 See Opinion of AG Ćapeta in Neves 77 Solutions (n 19) paras 37–39. 
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before national courts, failure to transpose restrictive measures of a general nature 
by way of a regulation would in principle stand in the way of such unconditionality.90 

While in Neves 77 Solutions, the question of direct effect ultimately was not rel-
evant because Romania undertook implementing measures under its domestic law to 
give effect to Decision 512/2014, it would be misguided to presume that this would 
make reflections about the relationship between the CFSP Decision based on Article 
29 TEU and the regulation adopted under Article 215(1) TFEU obsolete.  

One way of looking at the relationship would be to regard it as a two-step com-
posite procedure consisting of a CFSP and a non-CFSP part. The adoption of a reg-
ulation under Article 215(1) TFEU, ‘which serves as a bridge between the objectives 
of the [TEU] in matters of the CFSP and the actions of the Union involving economic 
measures falling within the scope of the [TFEU]’91 would thus constitute the second 
and final step in the procedure for the adoption of restrictive measures of general 
application at the EU level. As an ‘umbrella competence’ comparable e.g. to Article 
217 TFEU,92 the regulation would cover every aspect of the CFSP Decision which 
falls within a competence conferred upon the Union by the TFEU. Importantly, un-
der this conception both steps would constitute essential parts of the law-making 
procedure at the Union level, while certain implementing measures would still be for 
the Member States to take. Such a conceptualization, however, raises a number of 
questions when applied to the context of Neves 77 Solutions.  

In particular, if the procedure for the adoption of restrictive measures of a general 
nature is obligatorily to be completed on the Union level, on what basis did Romania 
transpose the prohibition to provide brokering services into its domestic law? This 
question is especially relevant given that the Court held that ‘trade in […] weapons, 
equipment and services [referred to in Article 2(2)(a) of Decision 2014/512] falls 
within the remit of the European Union under Articles 114 and 207 TFEU.’93 If, how-
ever, the transaction in question at least in part falls within the common commercial 
policy, how could Romania then adopt legally binding acts in this field without in-
fringing the EU’s exclusive competence pursuant to Article 3(1)(e) TFEU?94 If we 
consider the adoption of a regulation under Article 215(1) TFEU as a form of law-

 
90 Even if one were to take the position that the criterion of unconditionality would be satisfied by 

way of an unconditional obligation of result (see e.g. Case C-530/23 Barało, EU:C:2025:322, para 83), 
direct effect would still be precluded in a situation in which the CFSP Decision were to be invoked to 
the detriment of an individual such as Neves 77 Solutions. See by analogy for the direct effect of 
directives e.g. Case C-630/23 AxFina Hungary, EU:C:2025:302, para 84.  

91 Rosneft (n 2) para 89; Neves 77 Solutions (n 4) para 45. 
92 In the same way as Article 217 TFEU allows for the EU to enter into ‘commitments towards third 

countries in all the fields covered by the TFEU’ (Case C‑479/21 PPU Governor of Cloverhill Prison and 
Others, EU:C:2021:929, para 57), a regulation adopted on the basis of Art 215 TFEU must (para 1) or 
may (para 2) cover all aspects of the underlying CFSP Decision which fall within the scope of the TFEU.  

93 Neves 77 Solutions (n 4) para 57. 
94 See in this regard e.g. Case C-652/22 Kolin Inşaat Turizm Sanayi ve Ticaret, EU:C:2024:910, 

para 62. 
 



Navigating the Labyrinth of Jurisdiction in Restrictive Measures Cases 575 

making, then the only possible way in which Romania could do so would be as a trus-
tee of the Union interest.95 However, it is highly dubious whether in the post-Lisbon 
Treaty framework such trusteeship could be assumed on a unilateral basis given that 
Article 2(1) TFEU requires that the Member States must be ‘empowered by the Union’ 
if they want to adopt legally binding acts in a field of exclusive Union competences.96 
But even if one were to accept that under exceptional circumstances this was still a 
possibility for the Member States also in the absence of an express authorization, it is 
obvious that in Neves 77 Solutions the necessary conditions for such unilateral conduct 
were not fulfilled. 97  First, the Council’s inactivity was not caused by an inability to 
act but was a deliberate choice. Second, Article 215(1) TFEU does not provide for a 
fixed time limit within which the Council would have to adopt its regulation. Third, 
there are no indications that Romania would have informed the Commission of its 
intention to adopt legally binding acts in the field of the common commercial policy.  

Another – different – way of looking at the relationship, however, would be to treat 
the adoption of the regulation pursuant to Article 215(1) TFEU itself as an implementing 
measure. 98 While it is as a general rule for the Member States to implement binding acts 
of EU law in accordance with Article 291(1) TFEU, Article 291(2) TFEU recognizes that 
‘[w]here uniform conditions for implementing legally binding Union acts are needed’, 
such implementing measures could be adopted by the institutions. Thus, one could argue 
that Article 215 TFEU serves as a lex specialis to Article 291(2) and (3) TFEU in the 
context of restrictive measures of general application. The way in which the Court char-
acterizes Article 215 TFEU seems to lend support to this conceptualization, as it has de-
scribed the function of Article 215 TFEU as ‘to give effect to restrictive measures where 
such measures fall within the scope of the [TFEU], and, in particular, to ensure their uni-
form application in all the Member States.’99 But then again, one could ask how a Mem-
ber State such as Romania could lawfully take implementing measures with regard to 
restrictive measures where the Council has failed to adopt a regulation which is supposed 
‘to ensure their uniform application’. While Article 2(1) TFEU expressly allows for the 
adoption of legally binding acts by the Member States ‘for the implementation of Union 
acts’ also in an area of exclusive Union competence, the fact that the constitutional frame-
work mandates the adoption of a regulation pursuant to Article 215(1) TFEU to guarantee 
uniform conditions for the application of restrictive measures of a general nature puts a 
huge question mark on the permissibility of any individual implementing measures taken 
by the Member States in the absence of such a Council regulation precisely because such 
measures would fail to provide the uniformity that a regulation is supposed to ensure.     

 
95 See Case 804/79 Commission v United Kingdom, EU:C:1981:93, para 30.  
96 See Case C-24/20 Commission v Council, EU:C:2022:911, paras 100–103.  
97 See Case 174/84 Bulk Oil v Sun International, EU:C:1986:60, para 56. 
98 See in support of this conception also Case C-440/14 P National Iranian Oil Company v Council, 

EU:C:2016:128, paras 37–41 in relation to restrictive measures of an individual nature.  
99 Rosneft (n 2) para 89.  
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Against this backdrop, I argue that the approach taken by the Court with regard to 
the relationship between the CFSP Decision pursuant to Article 29 TEU and the Coun-
cil regulation to be adopted under Article 215(1) TFEU as well as the role ascribed to 
Article 40 TEU is not particularly convincing. What would have been more compelling 
is in my view a clear substantive demarcation between CFSP and non-CFSP policies 
instead of a purely formalistic argument to justify the ECJ’s jurisdiction.  

Restrictive measures of an individual nature (i.e. listings of natural or legal per-
sons) are by their very nature of such specificity to be inclined to produce legal ef-
fects vis-à-vis the listed individuals, which may also help explain why the adoption 
of a regulation under Article 215(2) TFEU is a purely facultative measure and why 
the second counter-exception under Article 275(2) TFEU grants the Union courts 
jurisdiction only for this particular type of restrictive measures.100 By contrast, it can 
be argued that the rationale behind the obligatory adoption of a regulation on the 
basis of Article 215(1) TFEU for restrictive measures of general application is that 
the general definition of an ‘approach of the Union to a particular matter of a geo-
graphical or thematic nature’ does not necessarily imply that the specifics under 
which such restrictive measures may take effect vis-à-vis natural or legal persons are 
laid down in sufficient detailedness and therefore will most likely require further 
steps on the Union level by way of a regulation, which then as a result also come 
under the full jurisdiction of the Union courts. Although the Court in Rosneft has 
accepted a high degree of detailedness of the CFSP Decision adopted on the basis of 
Article 29 TEU itself, it has also indicated that the CFSP Decision and the Council 
regulation fulfil two different functions,101 and in Bank Refah Kargaran the Court 
has confirmed that CFSP Decisions and regulations under Article 215 TFEU ‘may 
not be substantively identical’102. The Court thus could have built on these arguments 
and set out in greater detail what the content of the CFSP Decision imposing restric-
tive measures of general application is supposed to be and what is to be laid down in 
the regulation to be adopted on the basis of Article 215(1) TFEU instead of rub-
berstamping the currently prevailing ‘copy-and-paste’ approach in the field of re-
strictive measures.103 After all, the ‘bridge metaphor’ that the Court has used to de-
scribe the role and function of Article 215 TFEU only makes sense if the two ends 
that need to be connected are actually located on different sides – not only formally, 
but also in substance. Failure to respect this functional demarcation should conse-
quently be regarded as a substantive infringement of Article 40 TEU. 

 
100 See Case T-256/11 Ezz and Others v Council, EU:T:2014:93, paras 41–42.  
101 Rosneft (n 2) para 90.  
102 Bank Refah Kargaran v Council (n 3) para 41.  
103 See F Erlbacher and T Ramopoulos, ‘Article 215 TFEU’ in M Kellerbauer, M Klamert and J 

Tomkin (eds) The EU Treaties and Charter of Fundamental Rights: A Commentary (Oxford University 
Press 2024) 2214, 2219 (para 8): ‘In practice […] frequently both decisions are adopted on the same 
day (with the proposal of the Commission and High Representative therefore submitted prior to the 
adoption of the decision under Article 29 TEU) and with a nearly identical content, including the listing 
of persons and goods.’  
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6. Concluding remarks  

Neves 77 Solutions is the type of case which at first sight appears to be rather incon-
spicuous. The facts of the case seem pretty dull, and the legal questions involved 
rather technical. Yet, upon closer inspection, Neves 77 Solutions is an incredibly 
complex and fascinating case, full of legal puzzles in relation to the Court’s jurisdic-
tion. And although in my view certain elements of the judgment exhibit some flaws, 
the overall line of reasoning is to be welcomed. And in view of the broader implica-
tions of the case, we might perhaps at some point in the future look back at the judg-
ment as the case that saved the EU’s accession to the ECHR.  
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