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1. Introduction

Academic discussions following the 2024 Reform of the Statute of the Court of Jus-
tice of the European Union' have focused mainly on the partial transfer of the juris-
diction to hear requests for preliminary rulings from the Court of Justice (‘the Court”)
to the General Court (‘the GC”).” Rightly so: it was indeed a major development.
Additionally, the transfer — or, more accurately, the sharing — of jurisdiction in the
six selected areas between the two Union courts can hardly be viewed as the final
destination. It is but a testing balloon that will soon determine the direction the future
judicial architecture of the EU shall take.

Accounts of the early experience with the new system, captured in this Special
Section of the European Papers, are already revealing.’> Nevertheless, it is far too
early to draw definite conclusions. The fact that the GC delivered an answer in
Gotek," the first case ever heard under Article 267 TFEU by that jurisdiction, within
nine months is an excellent result. Yet, that reference was among the first ‘selected
to shine’.” It raised a question that could scarcely be characterised as complex. It was
resolved on the basis of the written observations submitted by two interested parties,
namely the Member State from which the question originated and the European
Commission, without a hearing and without an Opinion of an Advocate General. For
these reasons, it was perhaps not the most representative example of the complex,
technical cases intended to fall within the GC’s new jurisdiction.

As regards the central feature of this Statute Reform — the sharing of jurisdiction
for answering requests for a preliminary ruling between the Court and the GC — 1
remain doubtful about the suitability of such a procedural arrangement. Sharing ju-
risdiction between more instances in a procedure the very purpose and legitimacy of
which lie in the swift and uniform resolution of a matter of interpretation, which is
itself an integral part of other national proceedings, is not an obvious systemic
choice. Other means of alleviating the Court’s workload were conceivable. This is,
however, not the place for rehearsing arguments set out elsewhere.®

! Carried on by Regulation (EU, Euratom) 2024/2019 of the European Parliament and of the Council
of 11 April 2004 amending Protocol No 3 on the Statute of the Court of Justice of the European Union.

2 A thorough literature review, to which I cannot but refer, is provided in this Special Section in L
Grossio and D Petri¢, ‘Advancing a Multi-Perspective Assessment of the Reformed EU Judicial Archi-
tecture: An Introduction to the Special Section’ (2025) 10 European Papers 327, in particular fn 5.

3 Cf in particular the contributions by L Rezki and O Porchia on the practice before the GC in the
first 9 months after the implementation of the reform, as well as by I Fevola and S Montaldo on the
experience with the access to written submissions in the preliminary ruling procedure, both in this Spe-
cial Section.

4 Case T-534/24 Gotek, EU:T:2025:682.

3> Cf Court of Justice, ‘Press Release No 84/25 — Nine months after jurisdiction to rule on references
for a preliminary ruling was conferred on it, the General Court of the European Union delivers its first
preliminary ruling’ (Luxembourg, 9 July 2025), at curia.europa.eu.

¢ In M Bobek, ‘Preliminary Rulings before the General Court: What Judicial Architecture for the
European Union?’ (2023) 60 Common Market Law Review 1515, as well as in M Bobek, ‘The Future


https://curia.europa.eu/jcms/upload/docs/application/pdf/2025-07/cp250084en.pdf
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Instead, this Epilogue shall examine other elements and consequences of the re-
form, but above all their cumulative impact. The overall conclusion is that taking the
various components of the 2024 Statute Reform together and placing them in the
context of the evolution of the preliminary ruling procedure over the past decade
confirms the changing nature of that procedure. What was originally conceived as a
tool of bilateral judicial cooperation is increasingly becoming an essentially vertical
legislative process, with the latest developments quietly acknowledging, or poten-
tially further accelerating, that trend.

It is not something new to observe that, notwithstanding the diplomatic procla-
mations about ‘assistance’ or ‘dialogue’, the preliminary ruling procedure has, over
the decades, evolved from a mechanism of ‘horizontal’ judicial assistance for indi-
vidual national courts into a channel for ‘diagonal’ or even ‘vertical’ precedent-set-
ting for the Union as a whole.” What is more striking is just how much the 2024
Statute Reform, in terms of procedural and institutional choices it made, acknowl-
edges that evolution.

Three elements contributing to this transformation are outlined in this Epilogue.
First, the 2024 Statute Reform is likely to entrench the preference, already voiced
some time ago, for cases to come to Luxembourg on preliminary ruling rather than
by direct actions. This choice has repercussions for the scope and depth of the judi-
cial review exercised because, absent substantial procedural amendments to the pre-
liminary ruling procedure, that procedure remains ill-suited for in-depth factual and
contextual review of EU legislation. Second, while itself not the consequence of the
2024 Statute Reform, the by now generalised anonymisation of all natural persons
in judicial proceedings before the Court — including the removal of all direct and
indirect identifiers from the case file — nudges the Court towards abstract normative
pronouncements unchecked (or even uncheckable) by the truncated (or altogether
absent) facts of a case. Third, and rather intriguingly, the 2024 Parliament-ordained
default online publication of all written submissions after the preliminary ruling has
been delivered moves the system in quite the opposite direction from the anonymity
drive. It generates a comparatively novel model of generalised anonymous transpar-
ency in judicial proceedings. Such transparency is typically a legitimising factor for
democratic legislative processes, but it has not, however, traditionally been a hall-
mark of judicial proceedings, certainly not in the Continental legal traditions.

Will Tell. Of Course It Will, But on What Criteria?’ in The 2024 Reform of the Statute of the Court of
Justice of the EU (EU Law Live 2024) 41.

7 For an overview with further literature references, see, for example, T de la Mare and C Donnelly,
‘Preliminary Rulings and EU Legal Integration: Evolution and Continuity’ in P Craig and G de Burca
(eds), The Evolution of EU Law (3" edn, Oxford University Press 2021) 228, 247-248.
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2. Preliminary ruling instead of direct review: interpretation with(out) (limited)
facts

In 2002, in Unién de Pequeiios Agricultores,® the Court made the choice of not revis-
iting the ‘Plaumann test’® governing who is directly and individually concerned in
order to have standing under Article 263(4) TFEU. Subsequently, the Treaty of Lisbon
introduced a third category of legal standing into that provision to alleviate some of
the concerns regularly voiced about limited access to the Union courts.'® The essential
features of the second scenario — namely, the one requiring direct and individual con-
cern —nonetheless remained the same. Despite repeated invitations over the years from
numerous academic commentators and several Advocates General to soften its
stance,'' the Court’s position remained essentially the same.'? If anything, subsequent
changes have tended to narrow further the already limited avenues for direct access to
the Union courts by obfuscation,'? turning the issue of the admissibility of an action
into an increasingly arduous obstacle course for individual applicants.

The Court’s case law nonetheless insisted that the EU legal order provides a com-
plete system of remedies.'* Thus, any limitations on access in direct actions had to be
offset by broader, or in fact rather unlimited, access via the preliminary ruling proce-
dure. In the wake of the Court’s judgment in Union de Pequerios Agricultores, the case
law increasingly indicated that the appropriate forum for bringing cases questioning this
or that element of validity of EU law was the preliminary ruling procedure rather than
a direct action.'® That choice was reinforced by a series of incentives that lowered, or

8 Case C-50/00 P Unién de Pequeiios Agricultores v Council, EU:C:2002:462 (referred to as UPA).

9 Case 25/62 Plaumann v Commission, EU:C:1963:17.

10 That of a regulatory act not entailing implementing measures and being of direct concern to
potential litigants.

11 Most recently by the Opinion of AG Emiliou in Case C-731/23 P Nicoventures Trading Ltd and
Others v European Commission, EU:C:2025:435, which offers an excellent overview of the often not
entirely uniform case law, as well as the academic challenges to it.

12 Apart from the just cited comprehensive overview provided by AG Emiliou on individual concern,
compare similar remarks with regard to the notions of direct concern and a challengeable act by AG Capeta in
her Opinion in Case C-97/23 P WhatsApp Ireland Ltd. v European Data Protection Board, EU:C:2025:210.
Surprisingly, for an area of ‘established’ case law, in the Opinion of the Advocate General, the GC, acting in
an extended composition, was not able to correctly distinguish between the notions of a challengeable act and
that of direct concern, which one could assume to be the basic categories of the test to be applied.

13 By expanding, mixing, or even adding new categories and conditions to the already complex
case law, such as, for instance, the indeed rather paternalist ‘interest to act’ category (implicitly assum-
ing that the Court knows better than the applicant whether the latter has any interest in the case already
brought) — cf for instance Joined Cases C-596/15 P and C-597/15 P Bionorica and Diapharm,
EU:C:2017:886, or more recently Case C-121/23 P Swissgrid v Commission, EU:C:2025:83.

14 As emphasised already in UPA (n 8) para 40, and then repeated in numerous other decisions,
such as in Case C-72/15 Rosneft, EU:C:2017:236, paras 66—68 or Case C-384/16 P European Union
Copper Task Force v Commission, EU:C:2018:176, paras 112—114.

15 See already in UPA (n 8) para 4. Since then, repeated in countless cases, such as in Case
C-583/11 P Inuit Tapiriit Kanatami and Others v Parliament and Council, EU:C:2013:625, para 92, or
Case C-911/19 Fédération bancaire frangaise, EU:C:2021:599, para 60 (referred to as FBF).
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even removed, barriers to bringing validity challenges when routed through national
courts under Article 267 TFEU. For instance, in contrast to the strict two-month time
limit applicable for bringing an action under Article 263 TFEU, no such temporal con-
straint exists under Article 267 TFEU.'® Nor is there any requirement of direct or indi-
vidual concern thereunder.'” The sole filter is the baseline criterion of ‘relevance’ for
the referring court, namely that the national court must be able to take the Court’s guid-
ance into account in the continuation of the domestic proceedings. '® Perhaps most strik-
ingly, there need not even be a challengeable act in order for an EU measure to be
referred, and potentially declared invalid, under Article 267 TFEU." The result is a
clear preference for one type of procedural avenue over another: strict limits in one type
of proceeding, and minimal in the other.*

At the same time, it was not uncommon for questions explicitly referred as ques-
tions of validity to be reformulated by the Court as questions of interpretation, either
of the same EU law measure, or as questions of interpretation of the ‘parent’ legis-
lation under which the contested measure was adopted.?'

In consequence, transitive legal issues, which could have been brought before
the Union courts as actions for annulment under Article 263 TFEU, were instead
channelled through Article 267 TFEU questioning validity, or even ended up (re)for-
mulated as issues of interpretation.?

16 Occasionally resulting in rather unique situations such as in Case C-362/14 Schrems,
EU:C:2015:650, when in 2015, the Court annulled Commission Decision of 26 July 2000 (Commission
Decision 2000/520/EC on the adequacy of the protection provided by the safe harbour privacy princi-
ples and related frequently asked questions issued by the US Department of Commerce) after 15 years
of its operation. While such instances are not common, they cannot be excluded either.

17 In the sense of the contested EU measure being transposed and applied to the individual situation
of the applicant at the national level, thus being of any direct concern to it at the national level. See, in
this regard, Case C-62/14 Gauweiler, EU:C:2015:400, paras 1831, which endorsed the previous prac-
tice of accepting requests for a preliminary ruling originating in declaratory proceedings at the national
level, typically in a common law jurisdiction (see already Case C-491/01 British American Tobacco
(Investments) and Imperial Tobacco, EU:C:2002:741).

18 In the sense of Joined Cases C-558/18 and C-563/18 Miasto £owicz, EU:C:2020:234, which
consolidated the approach of the Court on the admissibility of requests for a preliminary ruling.

19 FBF (n 15).

20 With the ‘counter-limit’ remaining the TWD exclusion: if an applicant would clearly have had
standing under Art 263(4) TFEU, it cannot later raise the same issue of invalidity under Art 267 TFEU.
However, to have ‘clearly’ or ‘undoubtedly’ standing is a relatively high threshold for exclusion, un-
likely to be met in cases of doubts (see Case C-188/92 TWD Textilwerke Deggendorf, EU:C:1994:90
and more recently Case C-135/16 Georgsmarienhiitte and Others, EU:C:2018:582).

2l From amongst the many cases, see illustratively Case C-526/14 Kotnik and Others,
EU:C:2016:570 or Case C-62/14 Gauweiler, EU:C:2015:400. For a recent example, see eg Case C-
460/23 Kinsa, EU:C:2025:392.

22 The fact that a question posed by a national court ends up being reformulated does not automat-
ically mean that the Court was avoiding the question posed. Often, the reformulation is the logical
consequence of the fact that if certain interpretation of the parent law or the act itself is adopted, the
validity issue submitted becomes moot. In this scenario, the examination of validity becomes only nec-
essary if the measure itself cannot not be interpreted in a way compatible with primary law.
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The extension of the Commission’s authorisation of glyphosate as an active sub-
stance, which arose in the parallel cases of Région de Bruxelles-Capitale® and
Blaise,** offers an illustrative example of that preference. In the former, the Région de
Bruxelles-Capitale — a federal entity under Belgian law responsible for environment
protection — challenged, in an annulment action before the GC under Article 263(4)
TFEU, the Commission Implementing Regulation that prolonged glyphosate’s market
authorisation.*” The ‘parent” Regulation No 1107/2009,%° under which the Implement-
ing Regulation for Glyphosate was adopted by the Commission, and in particular the
principles and procedure instituted by that Regulation, especially the precautionary
principle, featured prominently in the arguments of that applicant region. The subject
matter of the action, however, remained the validity of the Implementing Regulation.
The GC nonetheless dismissed the action by order on the ground that the applicant
lacked direct concern,?” a conclusion which was subsequently endorsed by the Court.

In parallel, however, the Court was seised by a request for a preliminary ruling
from the tribunal correctionnel de Foix (Criminal Court of Foix, France), which
raised questions concerning the validity of Regulation No 1107/2009 in the context
of market authorisation for glyphosate. The background of the national proceeding
was rather unusual: Mr Blaise and several others entered shops in the department of
Ariege (France) and damaged containers of glyphosate-based weed killers, as well
as glass display cases. Those individuals were subsequently subjected to criminal
prosecution for damaging the property of others. Before the national court, the ac-
cused pleaded the defence of necessity and relied on the precautionary principle,
claiming that their actions were intended to alert retailers and customers to the dan-
gers associated with selling weed killers containing glyphosate, to prevent such sales,
and to protect public health. In the context of that case, the first-instance criminal
court submitted a series of questions on the validity of Regulation No 1107/2009, in
an order for reference only a few pages long. Before making its reference, the na-
tional court had not, quite understandably, conducted any scientific assessment or
established any facts in relation to glyphosate or the procedure for its approval.

In a truly complete system of remedies, a direct and more focused action — such
as that brought by the Région de Bruxelles-Capitale, which was, with all due respect

23 Case C-352/19 P Région de Bruxelles-Capitale v Commission, EU:C:2020:978.

24 Case C-616/17 Blaise and Others, EU:C:2019:800.

25 Commission Implementing Regulation (EU) 2017/2324 of 12 December 2017 renewing the ap-
proval of the active substance glyphosate in accordance with Regulation (EC) No 1107/2009 of the
European Parliament and of the Council concerning the placing of plant protection products on the
market, and amending the Annex to Commission Implementing Regulation (EU) No 540/2011.

26 Regulation (EC) No 1107/2009 of the European Parliament and of the Council of 21 October
2009 concerning the placing of plant protection products on the market (OJ 2009 L 309, p. 1).

27 Order in Case T-178/18 Région de Bruxelles-Capitale v Commission, EU:T:2019:130. In that or-
der, only the issue of direct concern was discussed since the challenged act was the Implementing Regu-
lation of the Commission, thus the third post-Lisbon scenario, with no individual concern necessary.
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to the first-instance court in Foix, far better developed and extensively reasoned —
was not permitted to proceed before a Union court vested with full jurisdiction to
hear it. At the same time, a case in which the glyphosate authorisation issue was, to
put it mildly, underdeveloped in both qualitative and scientific terms (because a first-
instance criminal court in Foix is not, for obvious reasons tied to the purpose and
scope of the proceedings before it, likely to carry out in-depth fact finding or assess
complex scientific evidence) was allowed to proceed directly to the Grand Chamber
of the Court through a procedural avenue, the preliminary ruling procedure, where
facts and their evaluation lie exclusively with the national court.

There is no shortage of other technical, often scientific, areas of law in which
similar patterns have emerged: regulation of tobacco products;® various elements of
environmental protection, particularly climate-change litigation® or plant protection
and eradication of dangerous species;*’ air-pollution disputes by car traffic tied to
the aftermath of the dieselgate scandal;®' various issues of the banking union;*? or
data protection™ to name only a few examples. In such cases, it matters little whether
the difficulty lies in parallel (national and European) challenges to secondary or ter-
tiary (typically implementing) legislation or in uncertainty about the stage within

28 Such as the Commission delegated legislation on heated tobacco products and the parallel, but
largely identical challenge in the pending direct action in C-731/23 P Nicoventures Trading Ltd and
Others, and on preliminary ruling, already resolved by judgment in C-759/23 PJ Carroll and Nicoven-
tures Trading Ltd, EU:C:2025:477.

2% With issues like climate change not being allowed to proceed via direct actions (Case C-565/19
P Carvalho and Others v Parliament and Council, EU:C:2021:252), but likely to soon return from the
national courts. For example, in climate litigation cases in the Czech Republic before the Supreme
Administrative Court, the claimants have repeatedly invited that court to submit the question of the
compatibility of EU commitments now transcribed into secondary EU legislation with the Kyoto and
Paris Agreements, as well as other international law instruments (cf judgments of the Nejvyssi spravni
soud of 26 November 2024, Case No 9 As 264/2023—128, as well as of 20 February 2023, Case No 9
As 116/2022-166, both online in Czech at nssoud.cz).

30 If urgency is required in making clear whether or not for instance the bacterium Xylella fastidiosa
is a genuine threat or whether the Commission committed an error of assessment by including that species
into its Implementing Decision, it appears somewhat counterintuitive not to allow a case challenging that
act to proceed as direct action brought by the land owners concerned (Case T-439/15 Amvrita arl and Oth-
ers v Commission, EU:T:2016:146, confirmed on appeal in Case C-280/16 P Amrita arl and Others v
Commission, EU:C:2017:9) and instead to wait for the same legal issue to arrive as a request for a prelim-
inary ruling from a national court (Case C-78/16 Pesce and Others, EU:C:2016:428).

31 Cf, on the one hand, cases like Joined Cases C-177 to 179/19 P Germany and Others, Ville de
Paris and Others v Commission, EU:C:2022:10, and, on the other, Case C-693/18 CLCV and Others,
EU:C:2020:1040, or Case C-132/20 Volkswagen AG, EU:C:2022:571.

32 Ex multis, cf Case C-414/18 Iccrea Banca, EU:C:2019:1036, Joined Cases C-551/19 P and C-552/19
P ABLV Bank and Others v ECB, EU:C:2021:369, or Case C-551/22 P Commission v SRB, EU:C:2024:52.

33 Recently, see the Opinion of AG Capeta in Case C-97/23 P WhatsApp Ireland Ltd. v European
Data Protection Board, EU:C:2025:210, disagreeing with the Order of the GC in Case T-709/21
WhatsApp Ireland Ltd. v European Data Protection Board, EU:T:2022:783, that a binding decision
issued by the EDPB under Art 65(2) of the GDPR, which is binding on the national lead supervisory
authority, is not a challengeable act of direct concern to WhatsApp.


http://www.nssoud.cz/
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various composite EU/national procedures at which a binding and therefore chal-
lengeable act of direct concern for a given individual arises. The common thread is
that, in those and other cases, there has been a distinct trend towards a restrictive
interpretation of what constitutes a challengeable act, direct concern, or individual
concern, in direct actions, with the invitation for those legal issues to be submitted
later on as requests for preliminary rulings.

Case law concerning challenges to EU soft law has pushed the same trend to its
extreme. In Belgium v Commission,* the Court held that true soft law instruments
cannot be reviewed through an annulment action under Article 263 TFEU. Absent
binding legal effects, there is no challengeable act and thus nothing to review. Yet,
subsequently, a true soft law instrument was annulled by the Court, without much
further discussion, in a preliminary ruling in Balgarska Narodna Banka.*® In Fédera-
tion bancaire francaise®® (FBF), the Court clarified that the annulment of a soft law
measure is indeed possible under Article 267 TFEU. One of the arguments advanced
in FBF in favour of allowing a challenge to validity under Article 267 TFEU of an
EU law act which, under Article 263(1) TFEU, is not even considered a challengea-
ble act, was the existence of the Union’s ‘complete system of remedies’ established
under the EU Treaties.®’ Logically, if the Court wished to keep a say in the judicial
review of EU soft law instruments and thereby, indirectly, in the supervision of acts
of EU law institutions and bodies, it had to allow for some type of access to it in
challenges to such instruments, even at the cost of a coherent system of remedies.**

There are certainly sound arguments in favour of the preference for indirect ac-
cess to the Union courts via the preliminary ruling procedure in the manner it has
been promoted by the Court for the last two decades.®® It enables national judges to
act as filters, weeding out repetitive, weak or even spurious challenges to validity. It
also allows a case to mature at the national level before proceeding to a review before
the Union courts. The EU legislation being challenged is not simply there, freshly
adopted and in the abstract, with its impact and real-life consequences still unknown.

34 Case C-16/16 P Belgium v Commission, EU:C:2018:79.

35 Case C-501/18 Balgarska Narodna Banka, EU:C:2021:249.

36 Case C-911/19 Fédération bancaire frangaise, EU:C:2021:599.

37 Ibid para 60.

38 Further see M Bobek, ‘Legal Protection against EU Soft Law: the Contribution of National
Courts’ (EU Law Live, Weekend Edition No 244, 20 September 2025), at eulawlive.com.

3 For the sake of completeness: I did not forget the argument that “this is the system of remedies
that the Treaties foresaw and to change anything to it would require a Treaty revision’. I just do not
consider it to be a convincing one, which would merit to be put into the main text. ‘Direct’ and ‘indi-
vidual’ concern, as well as the majority of other categories discussed in this section, have always been
pure case law constructs. Incidentally, if the (historical) EU constitution maker ever expressed any
discernible desire as to the meaning of Art 263 TFEU, it was in the Lisbon Treaty, by inserting the third
category of standing, in order to roll back the Court’s restrictive case law on standing. So, the only
textual and contextual wishes ever expressed by the EU Treaty (makers) appear to be rather to allow
for some individual access under Art 263(4) TFEU.


https://eulawlive.com/weekend-edition/weekend-edition-no244/
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Rather, it has already been applied to individual cases, revealing its effects and visi-
ble impact as a legal rule. Ideally, different takes and approaches will have also been
tested before the national courts, providing a more developed and contextually
grounded basis for the eventual assessment at the European level.*

By analogy to the constitutional/judicial review carried out by national (constitu-
tional) courts, the difference is one between an abstract (when compatibility of laws
is being assessed without those applied first) and concrete (when the same exercise is
carried out incidentally, after the contested legislation has already been applied to in-
dividual cases) review of constitutionality/legality. It is the difference between a legal
rule “as stated’ in the act, as opposed to ‘as applied’ in subsequent practice.

There are, however, significant costs associated with this mode of case flow. Four
merit particular attention. First and foremost, within the preliminary ruling procedure,
it is for the national court to ascertain the facts and for the Court to interpret EU law
based on those facts and their assessment submitted by the national court in its order
for reference. That traditional division of tasks may, however, become problematic in
cases of complex technical or scientific assessments. In such circumstances, a national
court is unlikely to undertake the scientific assessment itself, certainly not before sub-
mitting a request for a preliminary ruling to the Court. Were it to do so, the need, and
even the likelihood, of submitting a request to the Court would diminish considerably.
Moreover, a referring court is likely to assume, rather reasonably in my view, that it is
for the ultimate interpreter of EU law to clarify the technical or scientific dimensions
of the issues it requires for the purposes of delivering its ruling. In the context of highly
technical, complex legislation, questions of interpretation and the underlying factual
or scientific determinations thereafter are often intertwined.*!

However, when it comes to preliminary rulings, the Court never assesses facts
and never calls expert witnesses in practice. Naturally, the Court will rely on the
information that the (interested) parties, in particular the European Commission, or
the Council and Parliament if an issue of validity of legislation which was approved
by them is raised, provide to it. But an institution defending its own position which
it subsequently transcribed into the legislation it adopted hardly constitutes an inde-
pendent scientific body. It is defending its own legislation.

40 For that effect to materialise, however, the first case reaching the European level on the inter-
pretation of a novel or technical element of new legislation should not immediately proceed to the
Grand Chamber of the Court for its presumably final settlement. If it does, such beneficial maturing
effects are likely to be lost anyway — in detail, see M Bobek, ‘What are Grand Chambers For?’ (2021)
23 Cambridge Yearbook of European Legal Studies 1, 16—17.

41 Examples may include cases such as Case C-592/14 European Federation for Cosmetic Ingre-
dients, EU:C:2016:703, where one of the key issues concerned what are the ‘alternative methods’ to
animal testing which exist and are scientifically satisfactory, or a veritable plethora of unclear scientific
questions in Case C-528/16 Conféderation paysanne, EU:C:2018:583, on the definition of a GMO and
the status of novel techniques of genome editing, as well as its offspring.
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Ultimately, therefore, under such a division of competence in the preliminary rul-
ing procedure, certain cases may devolve into a game of ‘hot potato’, where the Court
makes its interpretation conditional on a number of assertions that are left ‘for the na-
tional court to verify’. That is the better scenario. Alternatively, an interpretation of
EU law may be adopted without any genuine, technical evaluation or assessment ever
taking place at any stage, with judicial review resting solely on tacit, or even explicit,
deference to the broad discretion enjoyed by the EU bodies or administration.**

Incidentally, the subliminal unease with undertaking factual and scientific as-
sessments in the context of the preliminary ruling procedure may be indirectly re-
flected in the previously mentioned tendency to reformulate questions of validity as
questions of mere interpretation.”> A direct challenge to validity — in particular,
again, in technical or scientific areas — requires much deeper discussion of the facts
than providing the interpretation of more abstract principle of the parent legislation.
Interpretation, particularly when conducted at a high level of abstraction, may be
much more selective in what must be articulated for the purposes of a judgment.

Second, there is the factor of time. For cases to filter through the national levels,
the transposition of an EU measure, if any is required, must first take place. The
measure must then be applied to individual cases, and only thereafter may judicial
proceedings arise through which a challenge is conceivable.* This process takes
years, during which time the soundness of an EU measure may be contested, poten-
tially even in multiple Member States, with considerable costs to legal certainty and
stability. By contrast, in a functioning system of centralised judicial review, the va-
lidity of a measure may be determined at a single instance and at a relatively early
stage. Such a determination would render most subsequent attempts to raise the issue
moot, enabling national courts to rely on the central judgment when dismissing ap-
plications for further preliminary rulings on the same point.*

42 The line there is naturally quite subjective. For a recent example of that discussion, even if in a
direct action, see the difference in views between the GC, the AG, and the Court in Joined Cases C-
71/23 P and C-82/23 P, French Republic v European Commission, on the scope of judicial review of
the technical assessment underlying the Commission’s Decision to classify titanium dioxide as a sus-
pected human carcinogen.

43 See above the examples referred to in n 21.

4 A case might proceed faster in a Member State which allows for (purely) declaratory adjudica-
tion, where the application of EU and/or national law to the individual situation of a claimant, thereby
affecting his/her individual (subjective) rights, would not be required.

4 This might also be the more pragmatic answer from a number of national courts to the notion
that they wish to become or remain the ‘partners’ or ‘first-instance’ courts in a landscape of ‘diffused’
or ‘decentralised’ indirect review, where they would be seised with the burning desire to hear the pre-
liminary cases on the validity of EU legislation and then send the ‘not completely off the point ones’ to
Luxembourg for a preliminary ruling. While this sounds all very good in the world of abstract theories
(participation, voice, empowerment and so on), there is also no shortage of more down-to-earth national
judicial reactions. They might point to the fact that the timely settlement of issues of validity of EU
legislation ought to be the job of the Union Courts themselves, not to be offloaded to national courts
ill-equipped to carry out that assessment years later in very different proceedings.
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Third, there is the issue of participation and voice. In a direct action before a
Union court, the author of the contested act, as well as any EU bodies or agencies
that participated in its adoption, can present their views. Conversely, in a decentral-
ised and diffuse world of multiple national challenges, EU institutions or agencies
are unlikely to be parties to the national proceedings, or even aware that such chal-
lenges are taking place.*® It is true, however, that this problem will disappear if the
silent assumption is dissuading national courts from even starting the discussion on
the validity of any EU measure, because if they do, there is often nobody they can
discuss that issue with at the national level.*’ Should a national court nonetheless
insist, they ought to refer the matter to the Court, where the EU institution or body
which authored the act will be heard. Yet this dynamic may, in turn, exacerbate the
trend towards references that are not fully thought through, as that the national court
will not have had the benefit of real discussion about the legal problem within in the
national proceedings leading to the reference.*®

Fourth and finally, alongside the just outlined systemic considerations, namely,
what is optimal for the EU’s system of remedies, lies the issue of individual rights.
From both a symbolic and practical perspective, a direct action is in the hands of the
individual applicant. By contrast, a request for a preliminary ruling remains solely
in the hands of a national court, even where the proceedings are before a court of last
instance and despite the recently reaffirmed obligation on such courts to provide rea-
sons when refusing to make a request for a preliminary ruling.*” Metaphorically,
therefore, the heart of the EU judicial function — full-jurisdiction review of EU law
acts, as to both law and fact — appears to be a remarkably cold heart, kicking potential
review as far down the road as possible. Passionate abstract discussions about the
virtues of a complete system of remedies aside, in concreto, for individual applicants,
the system may appear neither complementary nor complete.

The doubling of the number of judges at the GC after 2015 could have provided
the Court of Justice of the EU with the additional capacity needed to handle technical
cases and cases requiring independent scientific assessment, thus alleviating some

46 These two points are not new. See already the Opinion of AG Jacobs in Case C-50/00 P Unidn
de Pequerios Agricultores, EU:C:2002:197.

471t is not uncommon that the national government or the administrative authority responsible for
the national transposition of the contested EU law act will not be defending the measure on merits
before a national court beyond the rather blunt statements of ‘Brussels wills it” and ‘we just imple-
mented it’.

48 Not to mention that the ‘dossier’ will seldom be fully prepared with all relevant facts and scien-
tific assessments for ultimate resolution by the Court in a preliminary ruling. Taken together — the
passage of considerable time, the fact that the EU legislation would have already been applied in a
number of cases, the ensuing legal (un)certainty, the frequent absence of deeper preliminary discussion
at the national level, all resulting in significant ‘knowledge asymmetry’ — all these factors create pow-
erful disincentives for raising issues of validity of EU legislation by national courts in the first place.

4 Case C-561/19 Consorzio Italian Management, EU:C:2021:799, para 51, or Case C-14/23 Ku-
bera, EU:C:2024:881, para 62.
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of the issues just described. In fact, it was for this reason that, when writing in a
judicial capacity, I joined the calls for a moderate and partial opening of the criteria
of direct and individual concern, at least for certain kinds of applicants.”® Enabling
the GC to conduct direct review within the jurisdiction it already possessed, while
the Court retained competence to hear any appeal on points of law, could, in my
view, lead to deeper and timely judicial review, particularly of implementing EU
legislation where technical expertise and scientific evaluation are indispensable.

The key consequence of the 2024 Statute Reform is that the additional judicial re-
sources created at the level of the GC are likely to be gradually redirected towards its
handling of requests for preliminary rulings rather than direct actions. The direction
charted by that reform implies a willingness on the part of the Court to confer further
(technical) areas of jurisdiction on the GC, albeit under the centralised control and allo-
cation of the Court itself.

That is nonetheless likely to mean that cases which could have been brought as
direct actions — and assessed on the basis of fully established facts and with proper
technical depth, obtained with the help of the parties, witnesses or expert witnesses —
will instead arrive as requests for preliminary rulings. In the latter cases, both the na-
tional court and the Court/GC may assume that the other will undertake the necessary
factual work. Yet, even if the formal position remains that the Court does not make
factual findings in preliminary ruling procedures, the reality is that the facts as presented
(or rather not presented) by the national court decisively influence the legal interpreta-
tion subsequently reached.

Judging without all the necessary facts is problematic, prone to result in hasty deci-
sions which soon require reconsideration. Even if the task is framed as a mere ‘interpre-
tation’ rather than ‘application’, that interpretation still operates on the basis of factual and
contextual assumptions generated from the set of initial facts. The facts, or their absence,
thus decisively shape the type, scope and depth of the interpretation that will be given to
a legal rule. Finally, interpreting, or rather articulating, the law without a sufficiently de-
veloped factual context of individual cases moves the exercise away from adjudication
and closer to an activity belonging to a different discipline altogether: legislating.

3. Anonymity before the law: direct or indirect (factual) identifiers removed

The Court’s recent push for the anonymisation of all natural persons in preliminary
ruling proceedings,’' together with the instructions to the national courts not to include

30 In particular for national law public entities, such as federal units or regions (Opinion of AG
Bobek in Case C-352/19 P Région de Bruxelles-Capitale v European Commission, EU:C:2020:588) or
cities (Opinion of AG Bobek in Joined Cases C-177/19 P to C-179/19 P Germany v Ville de Paris and
Others, EU:C:2021:476), who can hardly be labelled as some ‘spurious undertakings’ unhappy about
the latest EU regulatory framework for their business.

3! Court of Justice, ‘Press Release No 96/18 — From 1 July 2018, requests for preliminary rulings
involving natural persons will be anonymised’ (Luxembourg, 29 June 2018), at curia.curopa.eu.


https://curia.europa.eu/jcms/upload/docs/application/pdf/2018-06/cp180096en.pdf
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in their orders for reference any factual information or details that could enable the
identification of a natural person concerned by those proceeding,* and with anonymity
to be maintained not only in all written communications with the Court, but also in
oral hearings,* has likewise not facilitated the provision of deeper context. Combined
with the (already) long-standing instruction to keep the orders for reference as short as
possible for the reasons of translation,’* national courts are nudged to submit already
edited facts in their orders for reference. The contextual understanding of the facts and
context remaining is made no easier by the dystopian proliferation of ABs, XZs, or
YTs in the narrative part of each case involving natural persons.™

The facts of a case involving natural persons tend to be personal data relating to
those persons>® which may lead to the direct or indirect identification of those persons.
The more such facts/data are provided, the easier indirect identification becomes. Con-
versely, omitting such information forces deliberations onto a higher plane of abstrac-
tion. The core mental exercise of judicial subsumption becomes difficult when
facts/data are missing. Any interpretation must then proceed on the basis of silent or
acknowledged hypotheses. Above all, in adjudication, details matter: a single crucial
fact or piece of background information can considerably change the entire course of
a case. The metaphorical mental train is put on completely different tracks.

The business of judging has traditionally consisted of subsuming highly detailed
and concrete sets of facts under a pre-existing abstract and general legislative frame-
work. First, the facts are a means — indeed, in more realist or critical legal traditions,
the only means — of controlling the correctness of past judicial assessments and of
anticipating future ones. It is no coincidence that the ‘distortion of evidence’ or the
‘incorrect ascertaining of the facts of the case’ is considered a deadly judicial sin,
leading to almost automatic annulment of a decision on appeal, or even on second
appeal, that is to say, even in proceedings which are not supposed to be concerned
with ascertaining or interpreting the facts at all.

Second, and perhaps more importantly, the facts of a case not only define its scope
but equally constitute the legitimising foundation for any judicial pronouncement on,
and in, a given case. In a modern constitutional system, facts matter also from the
perspective of the separation of powers. Certainly, it is impossible to suggest, today,

32 Recommendations to National Courts and Tribunals in Relation to the Initiation of Preliminary
Ruling Proceedings (2024/C/6008), point 21.

33 Practice Directions to Parties Concerning Cases Brought before the Court (2020/L 421/01), point 7.

34 Recommendation to national courts and tribunals in relation to the initiation of preliminary rul-
ing proceedings (2019/C 380/01), point 14.

33 Not to mention the not so hypothetical danger of mistakes occurring in the (pseudo)anonymisa-
tion process and the ensuing judicial confusion of ‘who is who’, which, if undetected, can considerably
change the understanding of a case.

3 Cf Art 4(1) of the GDPR together with the broad interpretation of the notion of ‘personal data’
carried out by the Court in, for example, Case C-434/16 Nowak, EU:C:2017:994 or Case C-25/17 Je-
hovan todistajat, EU:C:2018:551.
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that the tenets of say Article 5 of the French Code civil’” or § 12 of the Austrian Allge-
meines biirgerliches Gesetzbuch®® remain applicable, if they in fact ever truly were.®
But still, even before the highest national courts, and likewise before the Union courts,
at some level, the facts of the individual case as presented remain the basis for judicial
intervention. The authority that does not need an individual case in order to make a
pronouncement on a given issue tends to be the legislature, but not the judiciary.
Third, the facts of a past case matter not only for legitimising the judicial decision
in that case, but also, especially for the highest, precedent-setting courts, for future
cases. In precedent-based systems, the facts of an earlier case do not themselves form
part of a future ratio. But they define the reach of the newly established rule. Con-
versely, the fewer the facts and the less the individual context is known, the broader
the normative reach of any new rule judicially created. Indeed, it is no coincidence
that in systems attributing binding force to prior judicial decisions, typically the com-
mon law systems, the reach of a precedent and the ratio it generates is constrained
by the facts of the previous case. Only with, often detailed, knowledge of those facts
can discussion about the next case unfold: is the next case identical, or at least suffi-
ciently similar on its facts, such that the precedent must be followed (fully or in part),
or is the case to be narrowed, distinguished or otherwise treated differently.®'
Intriguingly, civil law systems — which have, on the one hand, dogmatically de-
nied any broader rule-making role to judicial decisions — have, on the other hand,
functionally allowed the highest judicial courts to formulate pronouncements of
breadth and scope unimaginable to a common-law judge. The trick enabling this is
the so-called ‘legal sentence’, ‘legal proposition’, ‘Leitsatz’ or ‘massima’.%? That is
a condensed rule of behaviour, typically framed (to a common-law lawyer, strik-
ingly) at a high level of abstraction, akin to a legislative proposition, inferred from a

7“1 est défendu aux juges de prononcer par voie de disposition générale et réglementaire sur les
causes qui leur sont soumises’.

% ‘Die in einzelnen Fillen ergangenen Verfiigungen und die von Richterstiihlen in besonderen
Rechtsstreitigkeiten gefdllten Urtheile haben nie die Kraft eines Gesetzes, sie konnen auf andere Falle
oder auf andere Personen nicht ausgedehnet werden’.

% See the disagreement of Portalis on the wording of Art 5 CC in ‘Projet de la Commission du gou-
vernement, présenté le 24 thermidor an VIII, livre préliminaire’ and ‘Titre préliminaire, De la publication,
des effects ed de 1"application des lois en général, présentation au Corps 1égislatif, exposé des motifs par le
conseilleir d'Etat Portalis, 4 ventdse an XI’, reprinted in PA Fenet, Naissance du Code civil: An VIII — an
XII - 1800 — 1804 (Flammarion 1989) 89—133. For a more modern interpretation of § 12 ABGB, see, for
example, F Bydlinski, Juristische Methodenlehre und Rechtsbegriff (Springer-Verlag 1982) 501 and ff.

60 Tllustratively, see, for instance, R Ogorek, Richterkonig oder Subsumtionsautomat?: Zur Justiz-
theorie im 19. Jahrhundert (Klostermann 1986) or J Krynen, L 'Etat de justice France, XIII°*-XX® siecle.
Tome II: L’emprise contemporaine des juges (Gallimard 2012), in particular chapters 1 and 2.

%! For a classic statement, cf R Cross, JW Harris, Precedent in English Law (4" edn, Clarendon
Press 1991), in particular chapter VI (186-207).

62 See already, for instance, M Taruffo, M La Torre, ‘Precedent in Italy’ in N MacCormick, RS
Summers (eds), Interpreting Precedents — A Comparative Study (Ashgate 1997) 141 and ftf, or RA
Siltala, Theory of Precedent. From Analytical Positivism to a Post-Analytical Philosophy of Law (Hart
Publishing 2000) 128-135.
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case and formulated either by the reporting judge in a given case or by the editor/re-
search service of a court. In a number of civil legal systems, such legal propositions
started operating much like legislation, applied on their own, detached from the orig-
inal case. Crucially, however, when a legal proposition is detached from the facts
and context which gave birth to its creation, its reach grows exponentially. It be-
comes, in functional terms, legislation, albeit legislation originally crafted by a court.

None of this is really new. Judicial pronouncements of the Court in the prelimi-
nary ruling procedure have traditionally been delivered at a comparatively higher
level of abstraction, with the resulting generalised ‘legal proposition’ readily detach-
able from an individual case, whether through formulations in the operative part of
the judgment or through individual statements lifted from the reasoning and circu-
lated freely across cases in cluster citations.

The point made here is rather that the robust anonymisation now applied to all
natural persons, together with the removal of any direct or indirect identifiers relating
to such persons, is bound to further nudge judicial pronouncements in preliminary
rulings towards even greater abstraction. However, articulating legal rules in an ab-
stract and anonymous manner, largely detached from the concrete cases that ought
to ground them, and leaving their later application to other institutions, namely
courts, tends to be the role of the legislature. The (traditional) legitimacy of the ju-
dicial function lies in the detail of the individual case.

4. Access to written submissions: default generalised anonymous transparency

The issue of anonymisation seems to pull in the opposite direction from another
change introduced by the 2024 Statute Reform: the default online publication of all
written submissions received by the Court in preliminary ruling procedures after the
closure of the case. The limited academic attention® paid to this aspect of the Reform
may partly be due to the fact that it did not feature in the Court’s original Request. It
was introduced in the legislative discussions only at a later stage by the European
Parliament. Speculation as to whether the Parliament, or rather certain political fac-
tions within it, had grown impatient with the successive failures of the Court to ‘put
its own house in order’ by establishing a comprehensive access to pleadings submit-
ted to it, is best left to others. It is, nonetheless, true that the pre-2024 system® was
a singular one: a third party interested in access to part of the judicial file, typically
the written pleadings of an interested party, could not address the Court itself, which

%3 The exceptions being, for example, I Fevola and S Montaldo, ‘Access to Written Submissions
in Preliminary Reference Proceedings: An Evaluation of the CJEU Statute Reform and its Contribution
to Open Justice’ (2025) 10 European Papers 357, in this Special Section, or P Dermine, ‘Transparency
and Openness at the Court of Justice — Towards ex post Publicity of Parties’ Observations’, in The 2024
Reform of the Statute of the Court of Justice of the EU (EU Law Live 2024) 25.

% See, in particular, Joined Cases C-514/07 P, C-528/07 P and C-532/07 P Sweden and Others v
API and Commission, EU:C:2010:541, or Case C-213/15 P Commission v Breyer, EU:C:2017:563.
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is the natural controller of the judicial file, but was instead sent off to one of the
(interested) parties to the case, namely the Commission. *

What is clear, however, is that extremes produce counter-extremes. One singular
regime has now been replaced by another equally unique regime, which is, in com-
parative terms, again an outliner: a system of online default generalised anonymous
transparency.

First, the publication of all written submissions in a preliminary ruling procedure
is to be carried out, by default, on the Court’s website once the case is closed. Inter-
ested parties who submitted written observations in a case may object to the publi-
cation of their submissions, but they must do so explicitly and within a time limit.
The data available indicate that in the majority of cases, objections to the publication
of pleadings have already been made by one or more of the parties.®” As far as the
objections against the publication of pleadings by the Member States are concerned,
it is intriguing to observe that some of those objecting most frequently are the very
Member States which, in their earlier submissions in access-to-documents litigation,
had consistently advocated for greater openness and transparency on the part of the
EU institution or bodies.®®

Second, the regime is generalised in the sense that it appears to apply to all pre-
liminary ruling procedures, irrespective of their subject matter or the identity of the
interested party who made the submissions. Yet is there truly the same public interest
in accessing the pleadings of, say, an asylum seeker, a VAT fraud suspect, or a con-
sumer defaulting on his or her mortgage payment, as there is in knowing the position
of a Member State or an EU institution in a rather abstract dispute over EU compe-
tences? Traditionally, the key ingredient in deciding whether to grant access to a
judicial file or parts thereof by a court hearing the case tends to be the weighing of
the competing interests of transparency and access, on the one hand, and confidenti-
ality, on the other, in each individual case or at least within a given category of cases.
Under the new system, however, all this is replaced by a generalised presumption

%5 Unless the judicial file has been passed on by the virtue of lapse of time to a different (sometimes
a non-judicial) body administering the archives, such as the courts’ service or national archives. For
illustration see Case C-470/19 Friends of the Irish Environment, EU:C:2021:271.

% As suggested in my Opinion in Case C-213/15 P Commission v Breyer, EU:C:2016:994, paras
68-73.

7 Fevola and Montaldo (n 63) 383.

%8 See the table provided in Fevola and Montaldo (n 63) 385-386. Finland is at the top of the list,
having intervened 5 times in the period at issue (1 September 2024 — 31 May 2025) and objected to the
publication of all five submissions, which were therefore not disclosed. What is also remarkable is the
lack of sync between the political convictions of the Members and the Legal Service of the European
Parliament: out of 2 interventions made by the Parliament in the same period in question, in both cases,
objections to the publication were made by the Parliament. On the other hand, it ought to be acknowl-
edged that the number of samples is still too small.
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that, regardless of the case or of the party concerned,® transparency at EU level in-
variably outweighs all other concerns.”

Third, in contrast to the overall direction suggested by the previous two points,
what is to be made accessible are anonymised submissions, with both the direct and
indirect identifiers of the case or natural persons involved required to be removed.”'
This is where the choice made by the European Parliament for the Court becomes
particularly intriguing, both at the technical and philosophical levels.

On the one hand, at present, the Court has now publicly committed itself to the
pledge of judicial anonymity, thus generating the (legitimate) expectation of natural
persons that their cases can proceed to the European level without their identities
ever being revealed. However, in order to fulfil that promise, must the Court not only
leave out all direct and indirect identifiers from its own decisions, but also act as a
censor of the parties’ submissions? Irrespective of instructions issued, parties will
inevitably leave a couple of (in/direct) identifiers in their submissions. Must those
be erased, thereby altering submissions actually received by the Court? Or will they
be kept intact, at the risk of the Court incurring liability for failing to safeguard the
anonymity of a natural person? There is no doubt that the Court is the controller of
any personal data published on its own website.””

On the other hand, what is the purpose of disclosing judicial documents apart
from or in addition to the final judgments of a court? It is fair to assume that the
objective is public control, public scrutiny and the transparency of the judicial pro-
cess, motivated by an implicit or explicit desire for greater openness and overall
transparency. Yet, what meaningful control can be exercised, or what transparency
achieved for that matter, if elements of the information, or even significant parts
thereof, are withheld?

At this stage, the argument can be taken one level higher in its abstraction. The
transparency pursued by such a system becomes a ‘second order’, or more ‘abstract’

% Or whatever the identity of persons seeking the information and their purpose, which would
typically form part of the Strasbourg case law in the context of right to information. For illustration, see
Magyar Helsinki Bizottsag v Hungary App no 18030/11 (ECtHR, 8 November 2016), or Tarsasdg a
Szabadsagjogokeért v Hungary App no 37374/05 (ECtHR, 14 April 2009).

70 That is why, even in my proactive and open stance on access to (external) judicial documents in closed
cases, my (admittedly quite radical in comparative terms) propositions remained at the level of possible online
access to selected judicial documents in a portion of closed cases, and not an automatic access to all pleadings
in all cases. See the AG Opinion in Case C-213/15 P Commission v Breyer, EU:C:2016:994, para 137.

71 With the general rules of the Court on anonymisation given above in fns 51 to 54 applicable
equally there.

2 Trrespective of the initial author of the document, subsequent online publication constitutes ‘pro-
cessing’ within the meaning of Art 4(2) of the GDPR, thereby rendering the authority carrying it out
‘controller’ within the meaning of Art 4(8) of the GDPR, or formally speaking under the equivalent
provisions of Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October
2018 on the protection of natural persons with regard to the processing of personal data by the Union
institutions, bodies, offices and agencies and on the free movement of such data.



906 Michal Bobek

openness: what will be disclosed is the structure of reasoning and the reaction of the
Court to the arguments put before it, in the abstract. It is not the disposition of a
concrete case that is supposed to be scrutinised. Such oversight can be exercised
without knowing all or even any personal information about the individuals con-
cerned, whether they are parties, witnesses, or any other third persons named in the
national proceedings. Their generic qualities and characteristics suffice.”

Furthermore, one could equally argue that, unlike a national court, which is there
to resolve the individual case of an individual (natural) person, and whose exercise
of public power therefore requires close scrutiny, the role of a Union court, in par-
ticular in the preliminary ruling procedure, is different:™ it is to set a precedent for
the entire European Union. That function warrants a greater degree of openness and
knowledge of the submissions of each interested party.”

All these arguments are possible, and some may even be correct. The point being
advanced here is that the new regime of anonymous transparency in the publication
of written submissions creates a unique contradictio in adjecto, for which compara-
tive parallels are not readily available. As far as the practice in Continental Europe
is concerned, more emphasis is on fostering the value of open and candid exchanges
in court, with parties’ submissions disclosed only once the case has concluded and
typically only upon an individual request supported by a legitimate interest in the
disclosure. Common law systems are generally more open in that regard, allowing
access to parties’ submissions more broadly, with some, particularly in the United
States, even making such submissions available in their legal databases. That said,
those systems also take the idea of full disclosure seriously, without the censor’s
black pen to remove personal information and/or all factual identifiers capable of
leading to the direct/indirect identification of a natural person. Even the European

73 There is even a historical or contemporary parallel for that proposition: the past and present
publication culture for (higher court) judgments in the German/Austrian legal culture, entailing that in
published decisions the parties are only known by their generic function (the appellant, the respondent)
or by their initials. However, that publication convention for highest judicial decision has been there
for over a century and was in fact born out of (in the second half of 19" century still alive) secrecy of
the judicial process. Today, it does not preclude individual requests under the national codes of judicial
procedure or the national access to documents legislation to the full and integral version of the judg-
ment, or to the judicial file, if legitimate interest can be demonstrated.

74 Incidentally, the idea that the preliminary ruling procedure is ‘something other’ than a ‘normal’
adversarial individual judicial decision might be confirmed by the decision of the 2024 Statute Reform
to impose the duty of publication only to written submissions in preliminary rulings, and not those
submitted in direct actions before Union Courts.

75 The only problem with that argument is that it is also a valid argument against anonymisation:
with greater impact comes the need for greater accountability and arguably even a greater need for
public control. There would thus be, also by definition, no ‘private’ litigation in preliminary rulings,
since the entire Union will be concerned by the outcome.
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Court of Human Rights, arguably at the forefront of this kind of openness, grants
access only upon an individual request made in individual cases.”

Moreover, such a vision of generalised anonymous transparency is likely to fur-
ther impact both the process of the preliminary ruling procedure and its outcomes.

As to the process, there are good reasons why the majority of domestic legal
systems proceed from the assumption of generalised judicial confidentiality, both
during the judicial process and after its closure. The purpose is to allow for candid,
thereby open and useful, exchange in both the written pleadings and in the courtroom
at the oral hearing. This is not only in order to protect the private sphere of litigants,
who will, by necessity, be forced to disclose a lot about their life if they are to argue
their case at the appropriate and convincing level of factual detail. Another reasons
for the confidentiality in the courtroom is rather utilitarian, pertaining to the judicial
(self)interest of typically higher jurisdictions called to (co)shape the law: by provid-
ing a ‘free space’ for the parties, a full and open dialogue ensues, which can then
assist the court in finding an equitable and reasonable solution.

By contrast, if the parties and their legal representatives are under a constant public
supervision of everything they write or say,”’ knowing that an ‘Online Miranda Warn-
ing’7® will effectively apply (‘Anything you say in this court might be used against you
by the public’), the practical utility of such pleadings or hearings for the court and the
judicial process may diminish. That is, again, one reason why most jurisdictions nei-
ther grant default, generalised access to the written submissions, nor allow external
recording or streaming of the court hearings. From a pragmatic standpoint, what serves
a court best is a frank exchange with the parties, where the legal representatives feel
able to genuinely engage with the bench, answer all its questions candidly, and thereby
assist it in the judicial process. If the legal representative knows that he or she is under
constant online supervision, they will stick to the pre-prepared script and refuse to en-
gage further. On a similar note, defending a client and/or assisting the court is a disci-
pline distinct from ‘performing for the cameras’ or using the courtroom exchanges to
make a point to quite a different, external audience.

As to the outcome, will the default publication of all written submissions induce
greater judicial engagement with the arguments of those parties, resulting in better-
reasoned judgments and, ultimately, greater legitimacy for the Union courts? Paradox-
ically, the opposite might equally occur. First, why should the Court continue repro-
ducing and reacting to the submissions of the parties, however already shortened at

76 Cf Art 40(2) of the European Convention in combination with Rule 33(1) of the ECtHR’s Rules
of Procedure. However, in my experience, the practice of granting individual access is rather liberal
and no particular legitimate interest for access needs to be demonstrated.

77 At present, oral hearings before the Grand Chamber of the Court, the full Court, and occasionally
a chamber of five judges, are web-streamed either live or with a delay. The video-recordings of those
hearings remain available on the website of the Court for a maximum period of one month after end of
the hearing. See the dedicated webpage: Court of Justice, ‘Broadcasting of hearings’, at curia.europa.eu.

78 Miranda v Arizona, 384 US 436 (1966).


https://curia.europa.eu/jcms/jcms/p1_1477137/en/
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present for the reasons of translation, if they will, in any event, be publicly available?
Anyone can simply read for themselves what the individual views were, thus saving
the Court the time and translation costs spent on reproducing parties’ views in deci-
sions. All that is required is for the Court to authoritatively opt for one of the options
on the table available before it. Second, if the Court’s potential (mis)understanding of
the parties’ views becomes subject to public scrutiny, the incentives for referring to
and engaging closely with those submissions may diminish.” That may not only be
due to the fear of later public criticism for misrepresentation of the parties’ views, but
also simply as a consequence of parties’ own (self)censorships: their submissions may
cease to contain anything genuinely useful or interesting in the first place.

In summary, the new system of default generalised anonymous transparency may
perhaps lead to enhanced quality in the judicial process and its outcomes, and more
broadly improve public understanding of, and confidence in, that process. Yet it
might equally lead, in some cases, to a (self)imposed censorship in both written sub-
missions and oral hearings, with the parties stating merely the bare minimum neces-
sary and leaving all the rest to the Court (‘Débrouillez-vous!’). Undoubtedly, the
public will see more of the documents presented within the judicial process. Whether
that will lead to greater understanding of, and trust in, that process, or (rather) pro-
voke constant scrutiny and renewed challenges — and whether, ultimately, it will end
up generating greater legitimacy for the Court and the Union’s judicial process —
remains to be seen. There is a certain (cynical, but still true) wisdom in the old quip,
apparently incorrectly attributed to Otto von Bismark, that laws are like sausages: it
is better for the general public not to see how they are made.

To those fears, justified or not, one might always respond® with a value-based
override: before the Union courts, nothing shall be kept in the judicial shadows! If
parties are unwilling to state their arguments in daylight, they ought to remain silent.
That is indeed a clear and principled message. The point made here is simply that
‘putting everything online’ is not without side effects.

7% This proposition may sound cynical, but self-restraint in citation becomes the natural response
of any judge whose reliance on, engagement with, or interpretation of non-mandatory sources become
publicly contested. If the source referred to is not compulsory, as is likewise the case with engagement
with parties’ submissions in the Continental legal culture (iura novit curia, after all), it may simply be
omitted to avoid unnecessary controversy. Incidentally, the (open) use of comparative reasoning or
foreign inspiration follows the same logic — in detail, see M Bobek, Comparative Reasoning in Euro-
pean Supreme Courts (Oxford University Press 2013) 220-236.

80 Alternatively, the more pragmatic counterpoint is likely to be that nobody will have the time to
study all the documentation now made available anyway. It will be only in perhaps a handful of (polit-
ical or sensitive) cases where the background documentation might in fact be studied by the public.
While I cannot but concur that, in a number of cases, it might be more exciting to watch wet paint dry
than to have to read some party submissions, the argument presented here is not about the effective
exercise of a controlling mechanism. It is about what the mere potential for constant control means for
the perception of the entire the behaviour of the behaviour of actors involved in it.
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Finally, and in any case, for the issue central to this Epilogue, what is equally
clear is that the ex ante elaboration of relatively abstract and anonymous rules, de-
tached from the concrete specifics of any individual case, made through a transparent
and open process, in which individual preferences voiced and the input given are to
be fully displayed and publicly accountable, is characteristic of the legislative pro-
cess, and not necessarily of the judicial one.

5. Connecting the dots: towards requests for additional legislation before the
Constitutional Court of the European Union?

First, sharing jurisdiction to give preliminary rulings with the GC signals further
verticalisation of the preliminary ruling procedure. Furthermore, in structural terms,
the pooling of judicial resources with the GC for that particular type of procedure is
likely to eliminate the practical need to nuance or revisit Plaumann in order to
achieve a more equitable distribution of the docket between the Union courts. Yet,
the continued preference for cases to reach Luxembourg under Article 267 TFEU
rather than Article 263 TFEU impacts the nature of the judicial review that will be
carried out in preliminary rulings. Abstract interpretative statements with limited
facts are, however, not always a suitable replacement for a detail-sensitive judicial
review of legislation, particularly in cases concerning technical or scientific assess-
ment, which are far from rare in EU law.

Second, the generalised anonymity before the law instituted by the Court for all
natural persons further accelerates the trend towards ‘factless’ judging. Names, per-
sonal information, direct or indirect identifiers are all to be removed, or in the act of
self-censorship by national courts and the parties to the original dispute, not even
submitted to the Court in the first place. This pushes the final judicial product —
already quite abstract in some cases — to even greater abstraction. Alas, with limited
facts only, it might be difficult to foresee the ultimate impact of a legal rule being
interpreted or created.

Third, all of this will now be happening within a process in which the external
input is to be accessible and accountable: the initial order for reference submitted by
the national court; the written submissions of the interested parties; the oral hearing
in Grand Chamber cases, which will be web-streamed; and, finally, the publication
of the decision of the national court after the preliminary ruling. Even if anonymous,
all shall be transparent in the end.

Putting all these elements together yields a rather interesting picture: a body
called upon, in a transparent deliberative process in which the value preferences of
its participants are to be disclosed to the public to enhance the legitimacy and overall
accountability of that process, to establish fairly abstract rules that will later be ap-
plied by someone else to individual cases, and with only that subsequent body pos-
sessing full knowledge of the facts and circumstance of the individual cases. If only
we had a name for such a sui generis process. Wait, was it not legislating?
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The proposition that the Court has long acted as a de facto legislator is certainly
not a new one. Nevertheless, what is fascinating about the 2024 Statute Reform is, if
all its elements are taken together and then combined with the evolution of the pre-
liminary ruling procedure over the last few years, how much the essentially legisla-
tive function of the Court is at present being openly acknowledged through the insti-
tutional and procedural choices adopted in 2024. But even there, a sceptic might
conclude that nothing truly new is happening, save for the form finally being brought
into line with an already existing substance.

Perhaps all that is what the discussed ‘constitutionalisation’ of the Court is sup-
posed to mean. After all, are the elements just outlined not characteristic of a consti-
tutional court deciding on abstract review of constitutionality, institutionally akin to
a (negative or positive) legislator? Is it not what the future is supposed to hold for
the Union judiciary, with the Court turning into a Constitutional Court of the Union,
and the General Court becoming the Union’s Council of State?®!

Constitutionalisation is no doubt a catchy slogan. But as a notion, it is a jellyfish.
In terms of designing a judicial system and attributing jurisdiction within it, nobody
has ever been able to define where the borderline between ‘constitutionality’ and ‘mere
legality’ lies. With legal issues and cases moving freely between the two sets,* what
over half a century of national experience with constitutional adjudication in Europe
has taught us is that the notion of ‘constitutionality’ is unable to demarcate any com-
prehensive division of jurisdiction between a constitutional court and ordinary
courts.®

This brings up the issue of very different institutional setups in constitutional
review and constitutional justice across Europe: what is a constitutional court, and

81 Cf the visions echoed, however in a somewhat different way, by J Alberti, ‘O Tell Me the Truth
About the Transfer of Preliminary References to the General Court. Three Narratives to be Questions,
Two Thorny Issues to be Introduced and One Scenario to be Addressed as the Main Legacy of the
Recent Reform of the CJEU Statute’ (2025) 10 European Papers 333, on the one hand, and T Hilpold,
‘The 2024 Reform of the EU Judicial System and the Transformation of the Court of Justice into a
Constitutional Court’ (2025) 10 European Papers 837, on the other, in this Special Section.

82 Any case and any legal issue may be eventually put as a matter of one of the following consti-
tutional rights: fair trial (or judicial protection); equality; and/or human dignity. Within or in combina-
tion of (by its nature always expansionist) interpretation of these three rights, the real border does not
lie in what a constitutional court cannot adjudicate upon, but rather what it does not choose to adjudicate
upon. It was not without reason that the father of (concentrated) constitutional review, Hans Kelsen,
excluded the possibility for its contemplated court to adjudicate on such overbroad and unclear notions
—H Kelsen, Wesen und Entwicklung der Staatsgerichtsbarkeit. Verdffentlichungen der Vereinigung der
Deutschen Staatsrechtslehrer (de Gruyter & Co. 1929) 69-70.

8 In legal systems allowing for individual access to the constitutional court following a constitu-
tional complaint, 60-96% of all cases decided by a constitutional court are challenges to final judicial
decisions, typically against the decision of a supreme court (Supreme Court, Supreme Administrative
Court etc). Such a constitutional court is in fact the real supreme jurisdiction within such a legal system.
For a statistical data and examples with respect to the Czech Republic and Germany, see M Bobek,
‘Quality or Quantity: Re-assessing the Role of Supreme Jurisdictions in Central Europe’ (2009) 57
American Journal of Comparative Law 33, 53-55.
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what does it do, in particular in contrast to supreme courts? If there is at least one
element common to the world of mostly specialised and concentrated constitutional
review in Continental Europe, then it is that the task of safeguarding uniform inter-
pretation of the law is the job of national supreme courts within their respective areas
of jurisdiction. By contrast, the role of constitutional courts tends to be the protection
of constitutionality and above all of human rights, often exactly at the expense of the
uniformity of national established case law, because effective protection of constitu-
tional rights in the individual case requires it.

In this regard, intriguingly, the newly-worded Article 62 of the Statute of the
Court foresees that the decision of the GC rendered on preliminary ruling can be
subject to review by the Court where there is a ‘serious risk to unity or consistency
of Union law’. That is, however, at least in national judicial systems, the textbook
example for the admissibility of extraordinary remedy to a supreme court, not con-
ditions for access to a constitutional court. The latter ones tend to be construed
around the plausible claim of violation of constitutional rights. Or is there now sup-
posed to be two-layered unity and consistency of Union law: the ‘normal’ or ‘merely
legal’ unity of EU law, that causes the national court to make a reference to the GC,
in order to safeguard uniform interpretation of EU law across the Union, but then (or
precisely because of that in fact?) comes the second layer of constitutional ‘super-
unity’ of EU law, which makes the case to advance to the Court?

It is correct that such musings are only of limited relevance to the current repar-
tition of competence in the six areas shared on preliminary rulings, where it will be
for the Court within the system of ‘guichet unique’ to certify, in each individual case,
what is a case of ‘constitutional significance’, by simply not delegating it to the GC
in the first place. In comparative terms, again intriguing is that what amounts to a
constitutional issue is normally decided ‘positively’: a constitutional court picks up
a case or an issue after it was dealt with by (an) ordinary court(s) and it thereby
becomes a ‘constitutional’ one. By contrast, in the current EU procedural set-up for
areas of shared competence for preliminary rulings, what is an EU constitutional
issue shall be defined ‘negatively’, by the ‘constitutional exclusion’ of the GC. Apart
from the rather non-flattering implicit message towards the GC inherent in such di-
vision of competence,® similar instances of ‘jealous constitutionalism’ are not easily
to be found in constitutional court designs.®

8 See already Bobek, ‘Preliminary Rulings before the General Court: What Judicial Architecture
for the European Union?’ (n 6) 1523-1527.

8 The tendency in national constitutional review as well as in the system of the European Conven-
tion have been exactly the opposite: to involve ordinary/national/own lower courts as much as possible
in assessing matters of constitutionality or ‘conventionality’, turning them in genuine constitu-
tional/conventional courts of first instance. Further on post-Brighton visions of diffuse control and sub-
sidiarity within the Strasbourg system, see eg E Brems, ‘Positive subsidiarity and its implications for
the margin of appreciation doctrine’ (2019) 37 Netherlands Quarterly of Human Rights 210, or J
Kratochvil, ‘Subsidiarity of Human Rights in Practice: The relationship between the Constitutional
Court and Lower Courts in Czechia’ (2019) 37 Netherlands Quarterly of Human Rights 69.
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However, if, at some rudimentary level, the job description of a constitutional
court were to be defined as examining the compatibility of lower laws with the higher
or basic law or constitutional foundations of that system, would anybody be seriously
claiming that the Court have not in fact been doing exactly that job within the Euro-
pean Union and previously the Communities for decades already?

Certainly, the argument advanced is not that the Court is getting a new compe-
tence, but that its judicial burden shall be alleviated so that it can become more of a
constitutional court. But doing more of what, exactly? More abstract, general, value-
based pronouncements and reasoning, not to be concerned by ‘mere’ or ‘ordinary’ EU
law any more? Becoming the guardian of fundamental rights in Europe, entering in a
(renewed) human rights dialogue with national constitutional courts and the European
Court of Human Rights? Is all that what the EU legal system really needs (today)?

The system of EU law is composed of several constitutional documents (at pre-
sent essentially the two Treaties and the Charter of Fundamental Rights) and then
masses and masses of secondary, often detailed and technical, legislation. Within
such a system, the legitimacy for judicial pronouncements has traditionally been
based on achieving and maintaining a reasonable degree of uniform interpretation
of that entire body of law. While, naturally, the protection of fundamental rights acts
as a limitation to any and all of those uniformity endeavours today, it has never been
the primary aim for cases to come to Luxembourg.®®

By contrast, human rights protection has been the central job description of na-
tional constitutional courts and the European Court of Human Rights. That is, essen-
tially, the foundation for the frequently misunderstood statement that the Court is not
a human rights court.”” That never meant that the Court would not uphold fundamental
rights. It just meant that in the structure and logic of the cases coming to Luxembourg,
as with the national highest ordinary jurisdictions, fundamental rights have been acting
as limits, not as the primary purpose and legitimising element for adjudication.

What work should be entrusted to a ‘constitutional court’ within a system which
derives its purpose and legitimacy from securing uniform interpretation of masses
and masses of essentially detailed technical secondary legislation? Should the Court
gradually delegate (all of) that task to its lower court, the GC, while seeking to wedge

8 Ever since the first case came to Luxembourg on preliminary ruling in 1961, that purpose and
the stated aim of that procedure has been uniform interpretation of EU law, back then called ‘harmoni-
sation of interpretation — which is the purpose of Article 177° — cf Case 13/61 De Geus en Uitdenbogerd
v Bosch and Others, EU:C:1962:11, 51.

87 Ex multis, see eg K Lenaerts, ‘The Court of Justice of the European Union and the Protection of
Fundamental Rights’ (2011) 31 Polish Yearbook of International Law 79, 81: ‘However, from the fact
that the Charter is now legally binding does not follow that EU has become a “human rights organiza-
tion” or that the ECJ has become a “second European Court on Human Rights”’. For a more recent
overview of the debates, see A Rosas, ‘The Court of Justice of the European Union: A Human Rights
Institution?’ (2022) Journal of Human Rights Practice 204.



Epilogue: The Ever-Evolving Preliminary Legislative Procedure 913

itself into the already ‘crowded house’® of fundamental rights protection in Europe,

where values, emotions, and contestations run higher and higher? Or should the
Court be left to focus just on inter-institutional disputes and policing EU competence
in abstract terms, making clear the Union is one of values and constitutional princi-
ples, but eventually detaching itself from the Member States’ courts and cases?

Such institutional choices are possible, even if, for the reasons just explained, the
functional needs of the EU legal system and the ensuing systemic legitimacy for EU
Courts lie elsewhere. The question remains whether such institutional choices are
equally wise in the Union of today. As to their tone and direction, they are reminis-
cent of the optimistic, constitutionalising language of the Union of some twenty
years ago, but much less so of the present Union covered in self-doubt and facing
multiple institutional challenges, including those levied against the Court itself.*

Within such an environment, the learned judicial wisdom has been not to under-
estimate the elegance and strength of seemingly technical solutions to narrowly con-
ceived cases. Their structure is inductive, their logic functional, and the solutions
they embrace, even if potentially hiding quite some value choices, are more difficult
to contest. The latter statements are bound to be immediately attacked by the
(post)critical streams of legal thought, insisting that all of this is just window-dress-
ing hiding the real conflict of values and political convictions, which must be re-
vealed and acknowledged. That is perhaps true and certainly good material for an
academic article. But it is quite a different matter for a court to willingly chart a
similar path, clamping its legitimising cord to factual and detailed cases that have
been providing it with quite some degree of (overall institutional) legitimacy, and
instead boldly embarking on the tumultuous sea of abstract values, human rights,
general principles, and, in this sense indeed, constitutional adjudication.

88 A term first used by Pedro Cruz Villalén when pondering on what new would the EU Charter of
Fundamental Rights bring to the (typically already two-layered) protection of human rights in Europe
— further on this point, see M Bobek and J Adams-Prassl, The EU Charter of Fundamental Rights in
the Member States (Hart Publishing 2021) 3.

8 For an overview of the ‘ultra vires’ spree and other challenges to the judicial authority of the
Court of the last decade coming from various national constitutional and supreme jurisdictions, see M
Bobek, ‘Primacy of EU Law in the Age of (Dis)Integration’ (2026) 51 European Law Review, forth-
coming.






	Perspectives on the Reformed EU Judicial Architecture
	edited by Lorenzo Grossio and Davor Petrić
	Epilogue: 
	The Ever-Evolving Preliminary Legislative Procedure
	Michal Bobek*
	Table of Contents: 1. Introduction. – 2. Preliminary ruling instead of direct review: interpretation with(out) (limited) facts. – 3. Anonymity before the law: direct or indirect (factual) identifiers removed. – 4. Access to written submissions: default generalised anonymous transparency. – 5. Connecting the dots: towards requests for additional legislation before the Constitutional Court of the European Union?
	Abstract: This Epilogue to the Special Section on the 2024 Reform of the Statute of the Court of Justice of the EU brings together the various individual elements of the Reform. It assesses their cumulative impact on the preliminary ruling procedure and the judicial style of the Court. It engages with three elements in particular: what the likelihood that in the future, judicial review of EU legislation before the Union Courts is bound to happen primarily within the preliminary ruling procedure, means for the depth and the scope of that review, in particular in cases where complex, technical or scientific assessment of facts is necessary; what impact removal of all direct and indirect identifiers concerning personal data of all natural persons involved in a case have on the judicial style and level of abstraction embraced in deciding cases; as well as what the now Parliament-ordained generalised anonymous transparency, requiring by default the online publication of all written submission after the delivery of the decision on preliminary ruling, might mean for the judicial process and its outcomes. The overall conclusion is that the institutional and procedural choices made in 2024 confirm that the preliminary ruling procedure, originally conceived as a tool of bilateral judicial cooperation, has increasingly mutated into an essentially vertical legislative process.
	Keywords: Court of Justice of the EU – the preliminary ruling procedure – Statute reform – direct actions – access to written pleadings – legitimacy.
	1. Introduction
	2. Preliminary ruling instead of direct review: interpretation with(out) (limited) facts
	3. Anonymity before the law: direct or indirect (factual) identifiers removed
	4. Access to written submissions: default generalised anonymous transparency
	5. Connecting the dots: towards requests for additional legislation before the Constitutional Court of the European Union?

