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ABSTRACT: Digital Labour Platforms (DLPs) have drastically transformed the labour market over
the past fifteen years, creating new and flexible job opportunities while also undermining the fun-
damentals of decent work. People who work via DLPs frequently experience unfair treatment,
including discrimination, poor wages, and uncontrolled exploitation. This article explores the var-
ious responses to the phenomenon so far elaborated at the EU and international level, with the aim
to emphasise their benefits and defects in terms of decent work. In particular, a thorough reading
will be offered of both the recent 2024 EU Platform Work Directive and the upcoming ILO Con-
vention on Decent Work in the Platform Economy, currently under debate before the ILO General
Conference.
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1. Introduction: operation and scope of digital labour platforms

The phenomenon of digitalisation consists of the ‘ongoing integration of digital tech-
nologies and digitised data across the economy and society’.! Thanks to the creation
of digital platforms, multiple aspects of human life are gradually shifting from the
material dimension to a virtual one. Social media platforms, like Facebook, allow
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nanced by the European Union - Next Generation EU, (PRIN) 2022 - 022LEBME7, Mission 4 Com-
ponent 1, CUP C53D23002940006.

! This is the definition provided by Eurofound, the Agency of the European Union entrusted with
the enhancement of the living and working conditions. See www.eurofound.europa.eu.
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people to create and cultivate human relations through digital interactions, whereas
streaming platforms, such as Netflix, offer a wide variety of entertainment always
available via the internet. With online shopping platforms, as Amazon, buying and
selling can be easily done at a fingertip, and any products are delivered directly at
home. Even education migrated to digital platforms with the establishment of
telematic universities and online professional courses.

The digital advancement did not spare the labour field. The last fifteen years have
seen a rapid and intense flowering of Digital Labour Platforms (DLPs), which has
caused a radical transformation of the job market due to the convergence of certain
social, economic and political factors.? To grasp the dimension of the phenomenon,
it suffices to recall that the market value of the labour platform economy, known also
as ‘gig economy’ or ‘sharing economy’, increased from 7.1 trillion US dollars in
2018 to 10.2 trillion in 2023.° In parallel, the number of labour platforms grew from
193 in 2010 to 1070 in 2023.* Focusing on the human capital, in 2022, the platform
workforce amounted to 28 million people only in the territory of the European Union
(EU), a number expected to almost double by the end of 2025.°

A DLP typically identifies a virtual space where either professional or non-pro-
fessional services are offered, sold, and sometimes performed.® From a practical
standpoint, these platforms aim at establishing a virtual connection between a group
of users who are in need of a particular service, known as ‘requesters’ or ‘consum-
ers’, and a group of ‘workers’ who offer paid services. Technically speaking, three
distinct categories of DLPs are to be distinguished. On web-based platforms, the
work assignments have a professional nature and are performed online or remotely
by so-called ‘crowd workers’.” These platforms are a valuable tool for outsourcing
micro or macro phases of articulated projects, varying from fact-checking, text cre-
ation, or audio translation, to more complex activities, as project design or software
development.® Clickworker, Microworker, Crowdflower (now Figure Eight), or Am-
azon Mechanical Turk fall within this category. On the other side, the location-based

2 N van Doorn, ‘Platform Labor: on the Gendered and Racialized Exploitation of Low-Income
Service Work in the “On-Demand” Economy’ (2017) 20 Information, Communication & Society 898,
900 ff; ] Woodcock and M Graham, The Gig Economy: A Critical Introduction (John Wiley and Sons
Ltd 2019) 26 ff.

3 International Labour Organization, Realizing Decent Work in the Platform Economy,
ILC.113/Report V(1) para 15.

4 Ibid para 27.

5 See www.consilium.europa.eu.

% Woodcock and Graham (n 2) 48-49.

7'V De Stefano, ‘The Rise of the Just-in-Time Workforce: On-Demand Work, Crowdwork and
Labor Protection in the Gig-Economy’ (2016) 37 Comparative Labor Law and Policy Journal 471,
474-475.

8 A catalogue of examples of typical tasks is provided by J Berg, M Furrer, E Harmon, U Rani and
M Six Silberman, Digital Labour Platforms and the Future of Work. Towards Decent Work in the
Online World (ILO 2018) 16 ff.
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— or app-based — platforms provide services, either professional or not, that are per-
formed offline by ‘on-demand workers’.” This is the case of food delivery apps like
Deliveroo, Glovo, or JustEat, as well as private transport services apps, such as Uber.
The third model is that of content digital labour platforms, which are not based on
the mere interplay between supply and demand, but instead provide the so-called
‘content creators’ with a virtual space where to share their intellectual products with
the public.'® The profit in this case is made through advertisement or subscriptions,
and depends on the creator’s ability to build a following of audience. Unquestiona-
bly, the most famous example is that of YouTube.

The rationale behind DLPs is to take advantage of the technological development
for maximizing profits and opening the job market. From the businesses’ perspec-
tive, the assignment of highly specialised tasks to digital workers may reduce the
cost for employees, infrastructures, transport, and communication without reducing
productivity, as the platforms guarantee specific quantity and quality standards."’
Replacing employees with digital workers may result in labour cost savings of up to
30%.'? In parallel, outsourcing — or better hiding — tedious activities through web-
based platforms allows big companies, as well as innovative start-ups, to build up
their identity as technological and innovative entrepreneurs, which is definitely more
captivating for attracting investments and funds.'® Reversing the viewpoint, via
DLPs, workers are granted the possibility to work at their convenience, meaning
where, when, and how they prefer, particularly if web-based platforms are consid-
ered." Such an extreme flexibility has a positive impact in terms of inclusivity of
the job market, which becomes accessible also to people unable to leave their home
or to afford a living in a different city, as people with disabilities, single parents
responsible for childcare or young professionals. "

On a closer sight, however, the drawbacks of the gig-economy far outweigh the
benefits. The essential requirements for decent work, as formulated by the Interna-
tional Labour Organisation (ILO), are constantly at risk of being jeopardised due to

% De Stefano (n 7).

0L Charles, S Xia and A Coutts, Digitalization and Employment: A Review (ILO 2022) 22.

1 J Adams-Prassl and M Risak, ‘Uber, Taskrabbit, and co.: Platforms as Employers? Rethinking
the Legal Analysis of Crowdwork’ (2016) 37 Comparative Labor and Policy Journal 619, 625.

12 J Berg and V De Stefano, ‘Regulating a Fairer World of Work’ in M Graham and J Shaw (eds),
Towards a Fairer Gig Economy (Meatspace Press 2017) 32, 34.

13 L Irani, ‘Difference and Dependence among Digital Workers: The Case of Amazon Mechanical
Turk’ (2015) 114 South Atlantic Quarterly 225, 230-231.

14 T Adams-Prassl, Humans as a Service (Oxford University Press 2018) 24-25.

15 J Berg, ‘Income Security in the On-Demand Economy: Findings and Policy Lessons from a
Survey of Crowdworkers’ (2016) 37 Comparative Labour and Policy Journal 543, 552-553. Some
practical examples have been recorded by M Graham, I Hjorth and V Lehdonhvirta, ‘Digital Labour
and Development: Impacts of Global Digital Labour and the Gig Economy on Worker Livelihoods’
(2017) 23 Transfer — European Trade Union Institute 135, 147 f.
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the functioning of DLPs, as will be further seen in paragraph 2. Setting aside the do-
mestic responses to the phenomenon, which have been extensively and exhaustively
covered in legal literature,'® this article explores the regulation of DLPs so far elabo-
rated at the EU and international level, with the aim to assess how and to what extent
they contribute to restoring decent work in the gig economy. Paragraph 3 will dissect
the main legal instrument so far developed by the EU in the field, namely the Platform
Work Directive, whereas paragraph 4 will focus on the ILO’s legal initiatives in terms
of DLPs, with particular regard to the project of the Convention on Decent Work in
the Platform Economy, which is currently under debate before the ILO General Con-
ference. Paragraph 5 will conclude by addressing the main differences between the EU
and ILO approaches and their consequences in terms of final results.

2. The risks for decent work in the gig economy

In 1999, in the throes of the economic globalization,” the ILO Director-General Juan
Somavia first introduced to the 87th Session of the International Labour Conference
the concept of decent work as one encompassing four strategic pillars of the ILO
Agenda for the upcoming century: promoting the fundamental principles and rights
at work; fostering employment; strengthening social protection; and improving so-
cial dialogue and tripartism.'® A decade later, the four-pronged character of decent
work was confirmed in the ILO Declaration on Social Justice for a Fair Globalization
adopted by the International Labour Conference at its 97th Session, which was the
third major statement of principles and policies since the ILO’s establishment.'® In
parallel, a Tripartite Meeting of Experts established by the ILO Governing Body

16 For a general appraisal on the main national legislative reforms in the field of platform work,
see A Aloisi, ‘Platform Work in Europe: Lessons Learned, Legal Developments and Challenges Ahead’
(2022) 13 European Labour Law Journal 4, 7 f, L Rodriguez, Labour Law and Decent Work in the
Platform Economy (Routledge 2025) 103 ff. Having regard to self-regulatory initiatives, see S Man-
gold, ‘Platform Work and Traditional Employee Protection: The Need for Alternative Legal Ap-
proaches’ (2024) 15 European Labour Law Journal 726, 738. From a judicial perspective, the answer
provided by domestic courts to the main issues caused by platform work typically consists of the re-
qualification of workers as employees. A comprehensive catalogue of national jurisprudence is pro-
vided by C Hiessl, ‘Multiparty Relationships in Platform Work: Cross-European Case Law Develop-
ments and Points of Departure for (Supranational) Regulation’ (2023) 14 European Labour Law Jour-
nal 514.

17 The interplay between the elaboration of the notion of decent work and economic globalisation,
particularly the passage from Fordism to neo-Liberalism, is investigated in depth by F Haux, ‘The Par-
adox of Decent Work in Context: A Cultural Political Economy Perspective’ (2015) 6 Global Labour
Journal 138.

'8 International Labour Organization, Decent Work. Report of the Director General (ILO 1999),
13. For a comment on the innovative features of the Report see M Borzaga and M Mazzetti, ‘Core
labour standards e decent work: un bilancio delle piu recenti strategie dell’OIL’ (1999) 33 Lavoro e
Diritto 447, 456-457.

1% International Labour Organization, ILO Declaration on Social Justice for a Fair Globalization
(ILO 2008) 7.
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pinpointed a list of indicators for measuring the four dimensions of decent work, thus
contributing to outlining a uniform concept and offering a better understanding of its
content.”” These included, among others, the precarious employment rate, the work-
ing poverty rate, the excessive working time, and the share of people benefitting
from a pension.?!

From a broader perspective, the promotion of decent work, in combination with
full employment and economic growth, has been listed among the 17 Sustainable
Development Goals set by the United Nations (UN) 2030 Agenda, particularly as
Goal 8. The multifaceted identity of the concept remains unchanged, as proved by
the specific targets associated with the main goal.?* Target 8.5 highlights the need to
achieve full employment and equal pay for all, notwithstanding the gender, age, or
health conditions of workers. Targets 8.7 and 8.8 address the fundamental principles
and rights of workers, emphasising the safety of the working environment. Target
8.10 aims at improving social protection by expanding workers’ access to banking,
insurance, and financial services. Goal 8 is therefore expected to be interpreted in
line with the ILO’s main initiatives on decent work.?

Besides being mentioned in soft law texts, the concept of decent work has gained
autonomous normative value as an individual right. The right to work codified at
Article 6 of the International Covenant on Economic, Social and Cultural Rights
(ICESCR) must indeed be interpreted as a right to decent work, according to the
General Comment 18 of the Committee on Economic, Social and Cultural Rights of
2006.%* The essential requirements for a work to be decent are detailed by the fol-
lowing norms, which the Committee defined as ‘interdependent’.” In particular, Ar-
ticle 7 confers general application to the right to fair wages, safe and healthy working
conditions, equal opportunities, and limitation of working hours, whereas Articles 8
and 9 protect the freedom of association and the right to social security, respectively.

Nowadays, decent work is thought to live a “crisis-non crisis’ condition since its
observance is broadly and firmly promoted, as the aforementioned texts demonstrate,

20 Minutes of the 301st Session of the Governing Body of the International Labour Office,
GB.301/PV, paras 304 ff.

2I' A schematic overview of the indicators elaborated by the Tripartite Meeting of Experts is avail-
able at www.ilo.org.

22D Frey, ‘Economic Growth, Full Employment and Decent Work: The Means and Ends in SDG8’
(2017) 21 The International Journal of Human Rights 1164, 1170.

23 F Seatzu, ‘Implementing the Human Right to Decent Work through the UN Sustainable Develop-
ment Goals (“SDGs”)’ in P Duran Y Lalaguna, C M Diaz Barrado and C R Fernandez Liesa (eds), Inter-
national Society and Sustainable Development Goals (Thomas Reuters Aranzadi 2016) 323, 341 ff.

24 Committee on Economic, Social and Cultural Rights, General Comment No. 18, E/C.12/GC/18,
para 7. On the matter, see F Seatzu, ‘Out of Darkness into Light?: Introducing CESCR General Com-
ment no 18 on the Right to Work’ (2011) 6 Annuaire international des droits de [’homme 507.

%5 Ibid para 8.
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but rarely followed by practical attempts of enforcement.*® Focusing on the gig econ-
omy, which is the subject of this article, the following paragraphs will investigate
the implications for decent work resulting from the operation of DLPs, taking into
account the different pillars of the notion separately.

2.1. Fundamental principles and rights at work

The first pillar of decent work corresponds with the promotion of fundamental princi-
ples and rights a work, which are commonly known as core labour standards (CLSs).
The 1998 ILO Declaration on Fundamental Principles and Rights at Work launched
the concept and encompassed within the category of CLSs four principles: the freedom
of association and collective bargaining, the abolition of forced labour, the abolition
of child labour, and the prohibition of any form of discrimination at work.?” Moreover,
in 2022, the 110th Session of the International Labour Conference opened the cata-
logue to include also the right to a safe and healthy working environment.”® All the
187 member States of the ILO are expected to observe the CLSs, irrespective of
whether they ratified the ILO Conventions on the same subject matter.”’

Having regard to the phenomenon of DLPs, the CLSs mostly at risk of being
jeopardised seem to be the freedom of association, the prohibition of discrimination,
and the right to a safe and healthy working environment. Whereas the risks related
to the former are contingent upon the legal qualification of platform workers as es-
tablished by the Terms of Service (ToS) agreements of DLPs — an aspect which will
be further investigated below when discussing the social dialogue pillar — the dis-
criminatory practices as well as the hazardous or unhealthy working conditions are
a consequence of the practical operation of DLPs, which essentially consists of al-
gorithms matching requesters and workers basing on a rating system.

The opaque, and sometimes unreliable, functioning of the algorithms threatens
fair competition between digital workers.*” Algorithms’ design features and source
code are hardly disclosed to users and almost impossible to be inferred from prac-
tice.’! Within this framework, both direct and indirect forms of discrimination are

26 J Drubel and J Mende, ‘The Hidden Contestation of Norms: Decent Work in the International
Labour Organization and the United Nations’ (2023) 12 Global Constitutionalism 246.

27 For a historical and philosophical contextualisation of core labour standards and an in-depth anal-
ysis of their impact on the ILO legal system, see P Alston, ‘“Core Labour Standards” and the Transfor-
mation of the International Labour Rights Regime’ (2004) 15 European Journal of International Law 457.

28 On the matter, see G Politakis, ‘The Recognition of Occupational Safety and Health as a Fun-
damental Principle and Right at Work’ (2023) 72 International and Comparative Law Quarterly 213.

2 Alston (n 27) 458.

30 Charles, Xia and Coutts (n 10) 28. For a precise description of the algorithm functioning in
DLPs, see C Schubert and M T Hiitt, ‘Economy-on-demand and the Fairness of Algorithm’ (2019) 10
European Labour Law Journal 3.

31'U Rani and M Furrer, ‘Digital Labour Platforms and New Forms of Flexible Work in Developing
Countries: Algorithmic Management of Work and Workers’ (2021) 25 Competition and Change 212,222.
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not unusual. For instance, assigning a higher rating to workers on the basis of their
availability to work on festive days may lead to indirect religious discrimination. The
same holds true for workers’ availability to work at night or in the evening, which
impairs people in charge of childcare. As for direct discrimination, studies on micro-
task crowd work highlight that people from developing countries are systematically
precluded from applying for the most complex and, thus, well-paid, job offers.*
Similarly, providing users with different treatments depending on the subscription to
a ‘premium package’ leads to discrimination for many workers who are unable to
bear such a cost.*

Alongside having discriminatory effects, the rating system applied by the algo-
rithms frequently builds a conditional relationship between digital workers and the
platforms. To secure and safeguard a high-ranking position, workers are indeed ex-
pected to be always connected, and most importantly, always available to accept new
tasks. Therefore, it is common for them to work on weekends, late at night, in adverse
weather, or even in poor health conditions. Disconnecting from the platform when
demand peaks, on the contrary, is likely to result in a forcible and unmotivated de-
activation of the account,* thus leaving digital workers without any revenue as well
as any social protection. Given these circumstances, the working conditions in the
gig economy appear to be unhealthy, from both a physical and a psychological per-
spective.* Digital workers accept and undergo a stressful working life simply be-
cause this is the inescapable condition to stay in the digital market. That being said,
DLPs’ promise of flexibility proves to be deceptive.

2.2. Employment creation

Decent work’s second pillar, namely that of employment creation, has a twofold
meaning. It is firstly connected to the enlargement of the job market by either creat-
ing new job opportunities or opening the existing ones to unemployed people.*® In
this respect, platform work apparently meets the expectations. Thanks to DLPs, peo-
ple can now access a countless catalogue of job offers from all over the world and
carry out paid assignments easily from home with a simple click on the laptop or
smartphone. At the same time, small gigs that were formerly confined to teenagers
or part-time workers, like food delivery, became real job opportunities open to a
wide range of people, as no particular training or organisational structure is needed.

32 Ibid 223-224.

33V De Stefano and M Wouters, ‘Should Digital Labour Platforms Be Treated as Private Employ-
ment Agencies?’ (2019) 7 Foresight Brief — European Trade Union Institute 1, 6.

34V De Stefano and A Aloisi, European Legal Framework for Digital Labour Platforms (European
Commission 2018) 20-21.

35 European Agency for Safety and Health at Work, Digital Platform Work and Occupational
Safety and Health: a Review, Report (Publication Office of the European Union 2021) 20 ff.

36 International Labour Organization (n 19) 4.



120 Carlotta Ceretelli

On the other side of the coin, however, working in the gig economy is by defini-
tion precarious. DLPs encourage over-recruitment as a market strategy, thus making
the digital workforce a fungible resource where workers’ competition becomes vital,
and the only way to avoid replacement is to fully dedicate — or better subordinate —
to the platform, as seen above.*’ In light of these considerations, several voices claim
that the gig economy echoes the typical features of the industrial age, rather than
bringing any true innovation in the labour field.*

Secondly, the creation of employment must always be accompanied by the attrib-
ution of a fair salary to all workers, regardless of whether they qualify as employees
or as independent contractors.” Such an aspect turns out to be particularly critical in
the gig economy, where digital workers usually settle for low wages, which may even
fall below the poverty threshold when vulnerable categories of workers are taken into
account, like women or migrants.*’ According to the ILO, the average hourly wage on
web-based platforms amounts to 3.4 US dollars, with 66% of workers earning less*'
and 37% of workers relying on crowd work as their primary source of income, with
critical results in terms of capacity to afford social protection and health coverage.** In
addition, on certain DLPs, the payments are not monetary, but consist of gift vouchers,
a circumstance that threatens the workers’ capacity to meet the daily needs, particularly
in developing countries.*’ The scenario does not change when on-demand workers are
considered. The data collected by ILO, in fact, displays a complex situation with
hourly earnings fluctuating between 1 to 3-4 US dollars, save for very sporadic excep-
tions of 7-8 US dollars in a few countries, such as Chile and Lebanon.**

The poverty of wages depends on multiple factors. First, the commission fees on
DLPs, besides being significantly high, are mostly unloaded on workers.* Second,

37 van Doorn (n 2) 904.

3 M Cherry, ‘Beyond Misclassification: The Digital Transformation of Work’ (2016) 37 Compar-
ative Labour Law & Policy Journal 577, 596 ff; Adams-Prassl (n 14) 74 ff.

3 International Labour Organization (n 19) 4.

40 An example in this respect is that of platforms offering housework services, such as Alfred. Even
though this platform formally embraces a post-racial and gender-neutral approach, the practical expe-
rience so far has contradicted the ambitions for rebranding house chores, confirming instead the gender
and racial discriminations traditionally characterising the field. See van Doorn (n 2) 905 ff.

4l These numbers are statistical. The hourly income indeed undergoes significant variations de-
pending on the type of tasks assigned, the platform taken into consideration and the location of the
digital workers. The average income for macrotasks can reach 7.6 US dollars per hour, whereas mi-
crotasks are paid less, around 3.3 US dollars per hour. Furthermore, the average wage of digital workers
in developing countries is less than half that of their counterparts in developed countries, even falling
below 1 US dollar per hour. See International Labour Organization, World Employment and Social
Outlook. The Role of Digital Labour Platforms in Transforming the World of Work (ILO, 2021) 155.

4 Berg (n 15) 554 and 562-563.

43 Rani and Furrer (n 31) 226.

4 International Labour Organization (n 41) 160-161.

4 J Berg, M Cherry and U Rani, ‘Digital Labour Platforms: A Need for International Regulation?”’
(2019) 16 Revista de Economia Laboral 104, 113—114.
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the time that digital workers spend in invisible labour, such as managing the pay-
ments, earning additional qualifications to be competitive on the market, or search-
ing for new tasks, is unpaid and amounts to approximately twenty minutes per hour.*®
Third, digital workers — particularly, on-demand workers — are often responsible for
work-related costs. For instance, they incur daily transport expenses, such as those
related to vehicles and fuel, without any chance to get a refund from the platforms.
Finally, on certain platforms such as Amazon Mechanical Turk, unsatisfied consum-
ers are recognised the right to reject the product obtained through the platform, with-
out the need to provide any motivation and, more importantly, without the obligation
to fulfil the payment. This opens to the risk of legitimising a ‘wage-theft’,*’ against
which workers are completely unarmed since the ToS agreements regularly assign
the intellectual property rights over the final products to the requesters.*®

2.3. Social protection and social dialogue

The third pillar of decent work corresponds with the social protection of workers,
which in turn includes pension payment, unemployment and invalidity insurance,
and maternity and sick leave, at least.*’ The social dialogue, instead, which is the
fourth requirement for a work to be deemed decent, depends on workers’ capacity to
exercise their freedom of association by joining trade unions or informal associa-
tions, and is commonly expressed through collective bargaining, one of the core la-
bour standards mentioned above.

In the gig economy, the major obstacle to the enforcement of both these aspects
lies in the legal qualification of digital workers. The ToS agreements that DLPs uni-
laterally arrange and that users are requested to subscribe in order to register an ac-
count usually qualify digital workers as ‘independent contractors’ or ‘self-employed
workers’, with some exceptional cases where the legal terminology is even avoided
in favour of informal labels, like ‘participants’, ‘partners’, ‘drivers’, or ‘captains’.
As aresult, similarly to other forms of non-standard employment,*° platform workers
are systematically denied the rights that domestic legislations subordinate to the ex-
istence of an employment contract. This is true in most States for both the social

46 For a mathematical analysis of the dimension of invisible labour in the gig economy see C Toxtli,
S Suri and S Savage, ‘Quantifying the Invisible Labor in Crowd Work’ (2021) 5 CSCW2 Proceedings
ACM on Human-Computer Interactions 1 ff.

47 S Siberman, L Irani and J Ross, ‘Ethics and Tactics of Professional Crowdwork’ (2010) 10
XRDS: Crossroads 39, 41. A survey on workers’ experiences on work rejection is provided and com-
mented upon by Berg, Furrer, Harmon, Rani and Six Silberman (n 8) 73 ff.

4 Trani (n 13) 227.

4 See (n 21).

30 Berg (n 15) 555-556. For a comprehensive survey on the domestic legal framework for non-
standard forms of work, see De Stefano and Aloisi (n 34) 30 ff.
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security coverage and the freedom of association indispensable for collective bar-
gaining.”' Hence, social protection remains an individual responsibility of workers,
who, however, are quite unlikely to autonomously afford this cost, given the low
wages they are used to.*

The impairment to the third and fourth pillars of decent work appears to be much
more severe if one considers that the legal qualification provided by the ToS agree-
ments is frequently fictitious, and digital workers are de facto treated as employees.
More precisely, DLPs always exert indirect control upon digital workers through
reputation systems: consumer reviews and feedbacks are among the criteria pro-
cessed by the algorithms to determine workers’ rating and, consequently, they have
an impact on the opportunities for future assignments.** In addition, digital workers
can undergo direct control by the platforms, particularly when they receive precise
instructions to be observed in delivering the tasks, are provided with working tools,
or are monitored by the platforms while performing the services, all these aspects
being signs of organisational integration.>* By way of example, the platform Lyft, a
competitor of Uber in the field of transport services, provides its drivers with a set
of guidelines to be observed, which include how vehicles must be cleaned, how driv-
ers must welcome the passengers, and who can be hosted on board.*> Web-based
platforms, moreover, are often equipped with a timer to monitor the working hours
and, in certain cases, they even take regular screenshots of the workers’ display in
order to verify whether they are fully dedicated to the task assigned.

Furthermore, even though a proper exclusivity clause rarely appears in the ToS
agreements, DLPs incentivise long-term work commitments by offering benefits in
case of prolonged activities and by denying, or at least hampering, the workers’ abil-
ity to ‘migrate’ their rating on a different platform ‘lock-in effect’.>” Within this sce-
nario, the principles of freedom and flexibility, which should inspire the functioning

31 C Behrendt, QA Nguyen and U Rami, ‘Social Protection Systems and the Future of Work: En-
suring Social Security for Digital Platform Workers’ (2019) 72 International Social Security Review
17,20-21.

52§ Fredman, D Du Toit, A Bertolini, ] Valente and M Graham, ‘Fair Work for Platform Workers:
Lessons from the EU Directive and Beyond’ (2025) 54 Industrial Law Journal 425, 444.

33 De Stefano (n 7) 486 ff.

34 E Kocher, Digital Work Platforms at the Interface of Labour Law. Regulating Market Organi-
sers (Hart 2022) 88.

35V De Stefano, ‘Lavoro “su piattaforma” e lavoro non-standard in prospettiva internazionale
comparata’ (2017) LXVII Rivista giuridica del lavoro e della previdenza sociale 241, 249. The scenario
does not change having regard to Uber, where the ToS agreement recognises the platform’s broad dis-
cretion in managing the drivers’ workforce. See J Tommasetti, ‘Algorithmic Management, Employ-
ment, and the Self in Gig Work” in D Das Acevedo (ed), Beyond the Algorithm. Qualitative Insights
for Gig Work Regulation (Cambridge University Press 2021) 123, 130 ff.

36 De Stefano (n 55) 251.

57S P Chaudary, The Architecture of Digital Labour Platforms: Policy Recommendations on Plat-
form Design for Worker Well-Being (ILO, 2018) 27.
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of DLPs, are ineffective, and the digital worker ends up being an employee in dis-
guise of the platform, which in turn becomes a service provider to the requester.>®
Even when the control element is difficult to prove, platform workers have been
demonstrated to suffer from the vulnerabilities common to employees.*

In order to face these issues, domestic jurisdictions opt for the requalification of
platform workers as employees whenever the essential criteria for such a legal status
are de facto satisfied, consistently with the ‘primacy of facts’ principle prescribed by
the ILO Recommendation 198. With a decision of 2018, the California Supreme
Court recognised in favour of Dynamex drivers a presumption of subordination for
wage orders, shifting upon the platform the burden to prove the contrary.®® After-
wards, platform workers have been directly re-qualified as employees by the French
Cour de Cassation in the TakeEatEasy case of 2020°' and, in the same year, by the
Spanish Tribunal Supremo in the Glovo case,* in both circumstances with the argu-
ment that the practical control of DLPs on workers and their exclusion from man-
agement and profits revealed a subordinate relation. The same epilogue has been
registered in further European States, such as Ireland,® the Netherlands,* Ger-
many,® and, in some cases, Italy.®® This solution, however, gives uncertain results
insofar as it depends on the judicial sensitivity and the factual backgrounds of each

38 Adams-Prassl and Risak (n 11). For a psychological and sociological assessment on digital work-
ers’ ambitions and demands as for their legal status, with a particular focus on the category of drivers
see V Dubal, ‘An Uber Ambivalence. Employee Status, Work Perspectives, and Regulation in the Gig
Economy’ in Das Acevedo (n 55) 33 ff.

39 A Todoli-Signes, ‘The End of the Subordinate Worker? The On-Demand Economy, the Gig
Economy, and the Need for Protection for Crowdworkers’ (2017) 33 International Journal of Compar-
ative Labour Law and Industrial Relations 241, 256 ff.

0 Dynamex Operations West, Inc. v The Superior Court [2018] 4 Cal. 5th series p 903 at 956-957.

61 Cour de Cassation, Chambre sociale, 28 novembre 2018, n. 17-20.079, Bulletin des arréts
Chambres civiles 11 (2018) 118, 119. For a comment on the case see I Desbarats, ‘Les travailleurs des
platformes juridiques en France: le juge, arbiter de leur statut?’ (2019) Revue de droit comparé du
travail et de la sécurité sociale 24 ff.

%2 Tribunal Supremo, 25 September 2020, ECLI: ES:TS:2020:2924, 11 f. The Judgment has been
extensively commented by A Todoli-Signes, ‘Comentario a la Sentencia del Tribunal Supremo espafiol
que considera a los Riders empleados laborales’ (2020) 6 Labour & Law Issues 4.

9 The Revenue Commissioners v Karshan (Midlands) Ltd t/a Domino’s Pizza [2023] IESC 24,
para 275. On the case, see M Doherty, ‘Domino Dancing: Mutuality of Obligation and Determining
Employment Status in Ireland’ (2024) 53 Industrial Law Journal 524.

% Hoge Raad, 24 March 2023, ECLI:NL:HR:2023:443. On the case see N Gund, ‘Employee Status
in Dutch Case-law’ (2024) Revue de droit comparé du travail et de la sécurité sociale 336.

% BAG, 1 December 2020, ECLI:DE:BAG:2020:011220.U.9AZR102.20.0 para 52. On the case,
E Gramano and E Solzenberg, ‘Platform Work and the Notion of “Employee” under the German Legal
System: Possible Consequences at a Systematic Level’ (2021) 5 Lavoro Diritti Europa 1.

% Tribunale di Palermo, 24 November 2020, sentenza 3570/2020, 37. On the Italian case law in
the field, see C Spinelli, ‘La controversa questione della qualificazione giuridica del lavoro mediante
piattaforma digitale e il fondamentale ruolo interpretativo della giurisprudenza’ in W Chiaromonte and
ML Vallauri (eds), Trasformazioni, valori e regole del lavoro. Scritti per Riccardo del Punta (Firenze
University Press 2024) 1069.
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case. In this regard, it suffices to recall the British jurisprudence, where Uber drivers
have been qualified as ‘workers” whereas Deliveroo riders have not.’

More incisively, some voices in legal literature have suggested embracing a human
rights approach and amending domestic legislation accordingly, particularly by extend-
ing to all workers the same legal treatment as employees.®® A normative reform of this
kind is actually in line with the international conventions on social rights of both uni-
versal and regional character, where social protection and freedom of association are
rights due to everyone.® In this respect, it bears noting that in 2021 the European Com-
mittee of Social Rights posed a targeted question to 33 member States on the observance
of Article 12, paragraph 3, of the European Social Charter, asking in particular to report
on the social security coverage for platform workers. Interestingly, the Committee has
not been able to adopt a final conclusion on the matter as the majority of States provided
no useful information, a circumstance which ‘suggests that States are lagging behind in
developing their social security systems in response to changes in the labour market’,
as the Committee itself concluded.” In parallel, with the Advisory Opinion OC-27/21,
the Inter-American Court of Human Rights emphasised States’ obligation to guarantee
the freedom of association and the right to collective bargaining, and warned that ‘the
protection of these rights must be understood in consideration of the fact that labour
relations are in constant flux due to a variety of factors, including the use of new digital
technologies in the workplace’.”' As a result, ‘States must adopt legislative and other
types of measures focused on individuals, and not primarily or exclusively on markets,
that respond to the challenges and opportunities brought about by digital transformation
of work, including work over digital platforms’.”?

3. The EU Platform Work Directive

Among the multiple EU acts addressing, either directly or indirectly, the conse-
quences stemming from technological development in terms of social, particularly

7 Uber BV v Aslam [2021] UKSC 5 para 87; Independent Workers’ Union of Great Britain (IWGB)
and RooFoods Limited T/A Deliveroo TUR1/985 [2016], paras 100-101. On the matter, see D Owens,
‘The Uncertain Future of UK Labour Law: “One Step Forward and One Step Back™ Is Getting Workers
Nowhere’ (2019) 82 Socialist Lawyer 30.

% T Novitz, ‘Exploring Human Rights Approach to “Decent” Digital Work’ (2023) 10 Hungarian
Labour Law e-Journal 1,7 ff; J Atkinson and N Sedacca, ‘Realising Decent Work for Platform Work-
ers: A Human Rights Approach’ (2025) 16 Transnational Legal Theory 1, 21 ff.

9 See Arts 8 and 9 of the ICESCR; Arts 5, 6, and 12 of the European Social Charter; and Arts 8
and 9 of the Additional Protocol to the American Convention on Human Rights in the Area of Eco-
nomic, Social and Cultural Rights (Protocol of San Salvador).

70 European Committee of Social Rights, Press Briefing Elements, Conclusions 2021, document
available at www.coe.int 13.

7! Inter-American Court of Human Rights Advisory Opinion on the Right to Freedom of Associa-
tion, Right to Collective Bargaining and Right to Strike, and their relation to other rights, with a gender
perspective of 5 May 2021 OC-27/21 para 202.

72 Ibid para 209.
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labour, matters,” a concrete attempt to meet the new challenges of the gig economy
has been made by the Directive (EU) 2024/2831 (Platform Work Directive, or Di-
rective),” which was published in the Official Journal on 11 November 2024 and
eventually came into effect on 1 December 2024, following a long negotiation pro-
cess.”” The purpose of the Platform Work Directive is to enhance the working con-
ditions of platform workers through the adoption of common parameters for their
legal qualification, while in parallel ensuring a transparent functioning of the algo-
rithms and the safe treatment of users’ personal data.”® The following paragraphs
will investigate both these aspects separately, with particular attention to the conse-
quences in terms of decent work.

Notwithstanding the broad ambitions of the Directive, its scope of application
undergoes some restrictions ratione personae. A category of platform workers,

73 Regulation 2019/1150 aims at preventing unfair practices on online intermediation services to
the detriment of business users by granting them full transparency on the terms and conditions of the
platforms, precise motivation of decisions to suspend or terminate the service' and precise information
on differentiated treatments. Insofar as content creators qualify as business users, the Regulation has an
impact on the platform work, although, it has been observed in literature, not an incisive one when
decent work conditions are considered. See Six Siberman, S Rakshita, H H Abraha and J] Adams-Prassl,
Content marketplaces as digital labour platforms. Towards accountable algorithmic management and
decent work for content creators (Paper prepared for presentation at the “8th Conference of the Regu-
lating for Decent Work Network” on Ensuring decent work in times of uncertainty at the International
Labour Office, Geneva 2023) 11 f. Furthermore, Regulation 2024/1869 (Al Act) introduced a harmo-
nised system of norms on the matter of artificial intelligence, an instrument which is progressively
integrated into workspace. For a comprehensive analysis on the provisions of the Al Act dealing with
labour matters and a reflection on their effectiveness in terms of decent work, see C Cristofolini, ‘Nav-
igating the Impact of Al Systems in the Workplace: Strengths and Loopholes of the EU Al Act from a
Labour Perspective’ (2024) 17 Italian Labour Law e-Journal 75 ff.

74 Directive (EU) 2024/2831 of the European Parliament and of the Council of 23 October 2024 on
improving working conditions in platform work. Before 2024, the matter of platform work was only indi-
rectly touched upon by other EU legal acts, such as the Directive on transparent and predictable working
conditions or the Directives on atypical work, namely part-time, fixed-term or temporary agency work.
For an appraisal on these legal instruments in relation to platform work see Aloisi (n 16) 15 ff.

75 For a complete catalogue of the EU initiatives that anticipated and led to the elaboration of the Plat-
form Work Directive, see L Di Cataldo, ‘Improving Working Conditions in Platform Work. A Comment
About the Agreement Reached on the European Directive’ (2024) 17 Italian Labour e-Journal 131, 133 ff.
Having regard to the negotiating history of the Platform Work Directive, the main steps of the procedure,
with the related texts, are summarised at oeil.secure.curoparl.europa.eu. The reasons for such a long and
rough negotiation lie on the strong opposition of several member States, in particular France, Germany,
Greece and Estonia. These States were allegedly concerned by the disruptive effects that a massive re-qual-
ification of platform workers would have provoked in domestic legal systems. On a closer look, however,
a crucial role was played also by the aggressive lobbying campaigns conducted against the Directive, as
openly denounced by the Directive’s Rapporteur for the Parliament, Elisabetta Gualmini. See www.euro-
parl.europa.eu. On 11 March 2024, the obstructing minority composed of France, Germany, Greece and
Estonia disbanded. While France and Germany continued to abstain, as they did in the previous ballots, the
two latter voted in favour of the Directive ‘in the spirit of compromise’. See www.euractiv.com.

76 C Cauffman, ‘Towards Better Working Conditions for Persons Performing Services through
Digital Labour Platforms’ (2022) 29 Maastricht Journal of European and Comparative Law 3, 5-6.
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namely that of content creators, is excluded from the scope of application as the
definition of ‘digital labour platform’ set by Article 2 is not matched in this case. In
particular, the requirement of organisation of work by the platform is missing.”’
From a ratione loci perspective, instead, a broad scope of application is set by Article
1, paragraph 3, according to which the Directive applies whenever the platform work
is performed in the territory of the EU, irrespective of the place of establishment of
the DLPs involved or of any other law otherwise applicable.

3.1. Legal qualification of people working via DLPs

Under Article 2, the Directive makes a distinction between a ‘person performing
platform work’ and a ‘platform worker’, with the latter being the one who ‘has or is
deemed to have an employment contract or an employment relationship as defined
by the law, collective agreements or practice in force in the Member States with
consideration to the case law of the Court of Justice’.

In consideration of the practical consequences stemming from the legal qualifi-
cation, Article 4, paragraph 1, compels Member States to ‘have appropriate and ef-
fective procedures in place to verify and ensure the determination of the correct em-
ployment status’, then referring at paragraph 2 to the primacy of facts principle as
the rule guiding such procedures. In order to overcome the risk for incoherent out-
comes that is inherent to States’ autonomy, Article 5, paragraph 1, introduces a legal
presumption in favour of the employment relationship ‘where facts indicating direc-
tion and control’ are found, saving the possibility for DLPs to rebut it. These aspects
must be valued in light of domestic laws, collective agreements, national practice,
and eventually the jurisprudence of the Court of Justice of the EU (CJEU). Moreover,
according to paragraphs 2 and 3, Member States shall codify and apply the legal
presumption in administrative and judicial proceedings, whereas its applicability to
tax, criminal or social security matters is left to States’ discretion. Extending the
legal presumption to the social security field would have provided a precious contri-
bution to the third pillar of decent work, which instead remains generally underex-
plored by the Directive, as will be further seen below. Such a legislative choice is
puzzling, mostly because Article 153 of the Treaty on the Functioning of the EU
(TFEU), which is one of the Directive’s legal bases, includes social security among
the matters of shared competence between the EU and Member States.”

Originally, in the Directive’s first draft as elaborated by the Commission, the legal
presumption was equipped with five criteria for examining the control link between
digital workers and platforms, with the requirement of a positive conclusion when two

7S Silberman, ‘The Definition of “Digital Labour Platform” in the Proposed Platform Work Di-
rective’ (Verfassungsblog, 18 July 2023) verfassungsblog.de.

78 See E Ales, ‘Article 53 TFUE’ in E Ales, M Bell, O Deinert and S Robin-Olivier (eds), Interna-
tional and European Labour Law. A Commentary (C.H. Beck, Nomos, Hart 2018) 155, 160.
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of them were present.”’ These criteria sharply emphasised some of the essential features
of platform work, even though they were not adequate to reflect the characteristics of
all different types of DLPs.*® A first sign of control was the platforms’ determination
of workers’ wages, as well as the performance regulation and supervision. In addition,
any direct or indirect restriction of workers’ freedom to organise their own work was
deemed relevant, in particular workers’ incapacity to determine their time schedule, to
refuse tasks, and to delegate the performance to third subjects. A final criterion was the
subsistence of any exclusivity in the relation between platforms and their workforce.®'
In the wake of the criticism made by the European Economic and Social Committee,®*
the European Parliament’s Special Rapporteur Gualmini proposed the suppression of
the entire provision in May 2022, a position which was eventually agreed and merged
in the Directive’s text despite an initial opposition of the Council.*®

On the one hand, establishing uniform criteria for interpreting the control link
and, thus, applying the employment presumption would have undoubtedly contributed
to outlining a European definition of ‘employment contract’,®* that differs from the
one the CJEU has historically used in the common market® and, instead, draws from
the practices of domestic labour systems, with promising harmonisation prospects.®
On the other hand, however, the criteria set by the Directive were inconsistent with

7% Proposal for a Directive of the European Parliament and of the Council on improving working
conditions in platform work, COM(2021) 762 final, Art 4, para 2.

80V De Stefano, ‘The EU Commission’s Proposal for a Directive on Platform Work: an Overview’
(2022) 15 Italian Labour Law e-Journal 1, 4.

81 A precise comment upon all the criteria has been provided for by A Rosin, ‘Towards European
Employment Status: The EU Proposal for a Directive on Improving Working Conditions in Platform
Work’ (2022) 51 Industrial Law Journal 478, 488 ff.

82 Opinion of the European Economic and Social Committee of 23 March 2022 on the Communica-
tion from the Commission to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions — Better working conditions for a stronger social Europe:
harnessing the full benefits of digitalisation for the future of work, and the Proposal for a Directive of the
European Parliament and of the Council on improving working conditions in platform work, para 4.

8 In its general approach to the Directive’s draft of 7 June 2023, the Council expanded the number
of criteria to establish the control link to seven, while in parallel introducing precise indications as for
the rebuttal of the legal presumption. See General Approach of the Council of 7 June 2023 to the pro-
posal for a directive of the European Parliament and of the Council on improving working conditions
in platform work, 10107/23, 42-43.

8 P Tullini, ‘La Direttiva Piattaforme e i diritti del lavoro digitale’ (2022) 8 Labour & Law Issues
46, 49-50.

8 In the Lawrie Blum Judgment of 1986, the term worker was recognised ‘a community meaning’
for the purposes of the freedom of movement under Art 45 TFEU, and it was defined ‘in accordance
with objective criteria which distinguish the employment relationship by reference to the rights and
duties of the persons concerned’. See Case 66/85 Lawrie Blum v Land Baden Wiirttemberg,
ECLI:EU:C:1986:284, paras 16—17.

8 A Alaimo, ‘Il pacchetto di misure sul lavoro nelle piattaforme: dalla proposta di Direttiva al
progetto di Risoluzione del Parlamento europeo. Verso un incremento delle tutele?’ (2022) 8 Labour
& Law Issues 3, 12 ff; Aloisi (n 16) 25.
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certain national laws,®” could have been easily circumvented by DLPs through a busi-
ness reorganisation,®® and, above all, were viewed by a number of Member States —
with France on top — as an unacceptable interference into domestic competence. In a
nutshell, the practical interest of making the Directive a reality overshadowed the orig-
inal goal of creating a discipline as uniform as possible.

In light of these premises (and promises), the final word of the Directive appears
to be a hollow victory. During the re-qualification procedure, in fact, platform work-
ers are still expected to prove that both direction and control exist in order for the
presumption of employee status to be applied.® Even though the benchmarks are not
restricted to domestic laws, but extend to the jurisprudence of the CJEU, practical
experience shows how challenging it may be to provide solid evidence of the direc-
tion and control factors, which more and more frequently are disguised in the algo-
rithm’s operation.90 In addition, in the case of cross-border relations, some concerns
arise with regard to the law applicable to requalification procedures. First, the ab-
sence of a harmonised definition of employee leaves it uncertain whether to apply
Article 8 of the Regulation (EC) No 593/2008 (Rome I),”! which refers exclusively
to ‘individual employment contracts’. Second, even admitting that Article 8 applies,
the risk for social dumping stemming from the choice of law made in the ToS agree-
ments is neutralised according to paragraph 1 of Article 8 only within the EU bor-
ders. Conversely, the applicability of the labour law of third States is a priori ex-
cluded by Article 1, paragraph 3, of the Directive, even when it provides platform
users with higher protection.’

3.2. The algorithmic management

In the Platform Work Directive, Chapter III dedicates a major space to the discipline
of algorithms, which are distinguished in two different categories depending on
whether they aim at supervising users’ performances (monitoring systems) or at elab-
orating decisions having regard to the users’ treatment (automated decision-making)

87 On the compatibility of the five criteria with the Italian idea of employment as codified by Art
2094 of the Civil Code, see M Falsone, ‘What Impact Will the Proposed EU Directive on Platform
Work Have on the Italian System?’ (2022) 15 Italian Labour Law e-Journal 99, 107 ff.

88 M Barbieri, ‘Prime osservazioni sulla proposta di direttiva per il miglioramento delle condizioni
di lavoro nel lavoro con piattaforma’ (2021) 7 Labour & Law Issues 3, 13.

8 M Giovannone, ‘La direttiva sui “platform workers”: regole multilivello e prospettive di attua-
zione’ (2025) XXXIX Lavoro e Diritto 65, 69.

0 Fredman, Du Toit, Bertolini, Valente and Graham (n 52) 436 ff.

91 Regulation (EC) 593/2008 of the European Parliament and of the Council of 17 June 2008 on
the law applicable to contractual obligations (Rome I). Within the borders of EU, the Rome I Regulation
is the main source of private international law for determining which national law should apply to
contractual obligations in civil and commercial matters.

92 The matter has been exhaustively analysed by L Sandrini, ‘La legge applicabile al lavoro me-
diante piattaforma digitale, tra armonizzazione materiale e norme di conflitto’ (2024) 60 Rivista di
diritto internazionale privato e processuale 1116, 1138 ff.
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systems. In this respect, it bears noting, the Directive embraces a techno-determined
approach.”® The opportunity to include the algorithmic technology within the func-
tioning of DLPs, in fact, is not discussed nor opened to negotiation with social par-
ties’ representatives. Rather, the Directive assumes that algorithms are essential and
limits to regulate their operation, having regard to three different aspects: transpar-
ency, data protection, and individual rights. Notably, the two types of algorithms
commonly undergo the same discipline, which does not come as a surprise consid-
ering that they typically operate together. A further distinctive feature of Chapter 111
relates to the addressees of protection, which mostly correspond with persons per-
forming platform work. By so doing, employees and self-employed are de facto
granted the same treatment, a choice that legal literature has praised as a novelty and
an important achievement in the path of digital workforce protection,” particularly
if compared with the previous Directive 2019/1152 on transparent and predictable
working conditions.” On a closer look, however, the few prescriptions of the Chap-
ter having a real impact on substantive labour rights are limited to platform workers
and, more importantly, do not deal with some essential aspects of decent work.
Having regard to transparency, Article 9, paragraph 1, of the Directive requires
DLPs to inform persons performing platform work, as well as their representatives
and, upon request, public authorities, about the existence of algorithms of both types,
the data involved in their operation, the criteria followed in processing them, and even-
tually the people entrusted with access to those data, a prescription which is a step
ahead of the Regulation (EU) 2024/1689 on artificial intelligence (Al Act).”® Further
guarantees are ensured when platforms’ decisions go to the detriment of people per-
forming platform work. It is the case of decisions to restrict, suspend, or terminate the
account, as well as decisions to refuse the payment or to modify the contractual status
of users. Under Article 9, paragraph 1, letter b), number iv) of the Directive, the
grounds for pronouncements of this kind must be disclosed in advance. Additionally,

93 De Stefano (n 80) 8. For an overview on the multiple negative consequences stemming from a
techno-deterministic approach, see V De Stefano, ‘““Negotiating the Algorithm”: Automation, Artificial
Intelligence, and Labor Protection’ (2019) 41 Comparative Labour Law & Policy Journal 14.

% A Aloisi and N Potocka-Sionek, ‘De-Gigging the Labour Market? An Analysis of the “Algo-
rithmic Management” Provisions in the Proposed Platform Work Directive’ (2022) 15 Italian Labour
Market e-Journal 29, 37.

% Directive 2019/1152 of the European Parliament and of the Council of 20 June 2019 on trans-
parent and predictable working conditions in the European Union. According to its Art 1, para 2, the
Directive applies only to workers having an employment contract or relationship.

% The Al Act mandates that workers and their representatives be made aware merely of the existence
of Al high risk systems and not necessarily of all the specifics regarding how these systems operate. See
Regulation (EU) 2024/1689 of the European Parliament and Council of 13 June 2024 laying down har-
monised rules on artificial intelligence and amending Regulations (EC) No 300/2008, (EU) No 167/2013,
(EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/90/EU, (EU) 2016/797 and (EU) 2020/1828
(Artificial Intelligence Act), Art 26, paras 7 and 11. For a general overview of the impact of Al Act on
labour rights, see C Cristofolini, ‘Navigating the Impact of Al Systems in the Workplace: Strengths and
Loopholes of the EU Al Act from a Labour Perspective’ (2024) 17 Italian Labour e-Journal 75.
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Article 10, paragraph 5, establishes that a final intervention by ‘a human being’ is al-
ways necessary.’’ In the same vein, any detrimental decision must be equipped with a
written statement of the reasons underpinning it under Article 11 of the Directive. In-
sofar as they discourage the practice of unjustified termination of platforms’ accounts,
these provisions represent a useful, albeit indirect, contribution to the second pillar of
decent work, particularly from the perspective of job opportunities.

A second crucial aspect of Chapter III relates to the use and treatment of individ-
uals’ personal data for the purposes of platforms’ functioning, which operates as /ex
specialis in relation to the Regulation (EU) 2016/679 on data protection (GDPR).”®
Article 7 of the Directive bans DLPs from collecting ‘any personal data of a person
performing platform work while that person is not offering or performing platform
work’ (letter c). In parallel, algorithms cannot process any personal data related to
the emotional and psychological state of the individuals (letter a), as well as any data
extracted from private conversations (letter b). Consistently with Article 9 of the
GDPR, the remaining letters of Article 7, which were absent in the first draft, restrict
the use of personal data for improper purposes, namely to predict the exercise of
rights (letter d), to infer sensitive information such as racial origin, political opinions,
religious beliefs, health status or sexual orientation (letter e), and eventually to de-
termine the biological identity of individuals (letter f). By limiting access to sensitive
data, the Directive safeguards people performing platform work against direct dis-
crimination and, therefore, enforces one of the core labour standards.”” Conversely,
no guarantees are offered against indirect discrimination, which unquestionably rep-
resents the most frequent case and includes distinctions based on workers’ time
availability and geographic location, as seen above in this article. As for the treat-
ment of data, DLPs are always required to perform a data-protection impact assess-
ment with persons performing platform work and their representatives to be involved
in the procedure, an aspect that makes such a prescription much more incisive than
the GDPR itself.'” Finally, Article 9, paragraph 6 recognises to persons performing
platform work ‘the right to the portability of personal data generated through their
performance of work’, a right whose exercise DLPs are expected to facilitate by
providing adequate tools.

97 Para 5 has been added upon initiative of the European Parliament among the very last amend-
ments to the Directive. See Amendments by the European Parliament on the proposal for a directive of
the European Parliament and of the Council on improving working conditions in platform work, avail-
able at www.europarl.europa.eu 50.

98 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on
the protection of natural persons with regard to the processing of personal data and on the free move-
ment of such data, and repealing Directive 95/46/EC (General Data Protection Regulation). For a com-
ment on the relation and differences between the GDPR and the Platform Work Directive, see Aloisi
and Potocka-Sionek (n 94).

% Fredman, Du Toit, Bertolini, Valente and Graham (n 52) 451-452.

100 Giovannone (n 89) 73-74.
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A last profile to be considered is that of labour rights. Article 10, paragraph 1, of
the Directive codifies an obligation of regular human oversight upon the impact of
algorithms on persons performing platform work, their working conditions, and the
equal treatment at work. If any risk of discrimination or any breach of rights is de-
tected, DLPs are expected to take the necessary steps to correct the defects under
paragraph 3, including modifying and discontinuing the algorithm. In this respect,
however, a strong asymmetry surfaces between employees of DLPs and people per-
forming platform work in general. Only the representatives of the former are in-
volved in the oversight procedure, whereas, according to Article 15, the representa-
tives of the latter are only admitted to receive information on the evaluation once
concluded. The same asymmetry extends to substantial labour rights. In particular,
Article 12, paragraph 1, requires DLPs to evaluate the consequences that the use of
algorithms may determine on the health and safety of platform workers, and to in-
troduce appropriate protective measures to face these risks, whereas paragraph 3 pro-
hibits DPLs from using algorithms ‘in a manner that puts undue pressure on platform
workers or otherwise puts at risk the safety and physical and mental health of plat-
form workers’. Two core labour standards are therefore openly addressed by the Di-
rective, namely the prohibition of discrimination and the right to safe and healthy
working conditions. Yet, as long as their implementation is dependent on the exist-
ence of an employment contract, there does not appear to be any discernible im-
provement in terms of advancing decent work in the gig economy.

An even more meagre result is reached by the Directive in terms of collective
labour rights, which are mostly disregarded or subordinated to the existence of an
employment relation, as seen above. According to Article 13, DLPs must inform and
consult only with platform workers’ representatives, even in the case of technical
decisions, such as the introduction or modification of platforms’ algorithms.

Aside from this prescription, social parties bear no role in the discipline of plat-
form work set by the Directive, a choice that has met with large criticism in legal
literature. "'

That being said, multiple essential requirements for a work to be considered de-
cent found no room in the Platform Work Directive. Save for a brief reference to the
European Pillar on Social Rights in the Preamble, the right to social security cover-
age is entirely disregarded, remaining a consequence of the legal qualification of
people performing platform work, which in turn largely depends on Member States’
discretion as seen in the previous paragraph. The same goes also for the freedom of
association and the right to collective bargaining, as well as for the right to minimum
wage, all of them being absent from the Directive’s text. The legislative choice not
to address the last two profiles is formally justified under Article 153, paragraph 5,

101 C Spinelli, ‘La trasparenza delle decisioni algoritmiche nella proposta di direttiva UE sul lavoro
tramite piattaforma’ (2022) 6 Lavoro Diritti Europa 1, 12—13.
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TFEU, as they fall outside EU competences. That notwithstanding, it has been duly
emphasised in legal literature that, in different circumstances, the EU addressed these
matters by collateral instruments,'” an example being the Minimum Wages Di-
rective, which the EU adopted in 2022 on the basis of its competence to regulate
working conditions under Article 153, paragraph 1, letter b), TFEU.'® As for the
freedom of association, the exclusion made by paragraph 5 of Article 153 must be
balanced with the provision of paragraph 1, letter f), of the same Article, which in-
cludes collective representation and defence of labour rights within EU compe-
tence.'® That being said, the EU has apparently been unwilling to address the most
delicate issues of decent work in the gig economy, rather than being unable to do so.

4. The ILO project for a Convention on platform work

Moving to the international level, the ILO seems to be fully aware of the main ob-
stacles to decent work that are caused by the emergence of DLPs. After having car-
ried out two surveys among thousands of crowd workers and on-demand workers in
2015 and 2017, the 2019 Centenary Declaration on the Future of Work invoked the
adoption of policies which ‘respond to challenges and opportunities in the world of
work relating to the digital transformation of work, including platform work’.'” The
findings of the previous surveys have then been discussed in light of the international
discipline of labour rights in the 2021 Report World Employment and Social Out-
look, the first one specifically devoted by the ILO to the topic of platform work.'%

As aresult, during the 347th Session of the ILO Governing Body, held in Geneva
between 13 and 23 March 2023, it was decided to place in the Agenda of the 113th
Session of the General Conference an item on decent work in the platform econ-
omy.'”” The purpose is to adopt a standard-setting instrument on the basis of a double
discussion, with a first general round of debate held in 2025 and a second final one
expected in 2026.

The following paragraphs will investigate why such a project appears necessary
despite the broad normative framework already in force within the ILO and whether
it will effectively contribute to enhancing decent work for platform workers.

102 Fredman, Du Toit, Bertolini, Valente and Graham (n 52) 443.

193 Directive (EU) 2022/2041 of the European Parliament and of the Council of 19 October 2022
on adequate minimum wages in the European Union.

104 Fredman, Du Toit, Bertolini, Valente and Graham (n 52) 454.

105 International Labour Organization, ‘ILO Centenary Declaration for the Future of Work’ at
www.ilo.org 7.

196 (n 41).

107 Minutes of the 347th Session of the Governing Body of the International Labour Office of 13-
23 March 2023, GB.347/PV(REV), para 58.
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4.1. Is there a need for a specific regulation?

As clarified in the first Report developed for the 113th Conference’s Session and
titled Realizing Decent Work in the Platform Economy, the introduction of a special
normative instrument on the subject of platform work is necessary, being the existing
legal framework inadequate to address the main concerns in the field.'*®

On the one hand, it is undisputed that the five core labour standards elaborated
by the ILO, which safeguard the main labour rights and are currently recognised as
being customary, apply to an all-embracing category of workers, including both em-
ployees and self-employed people. The same goes for the corresponding ILO Con-
ventions dealing with fundamental labour rights.'” Consistently, in 2020, the ILO
Committee of Experts on the Application of Conventions and Recommendations
concluded that ‘the full range of fundamental principles and rights at work are appli-
cable to platforms workers in the same way as to all other workers, irrespective of
their employment status’.'"

On the other hand, however, some personal and material gaps in the current legal
framework have been detected by the 2024 Report. Alongside the lack of several es-
sential rights — such as minimum wage, social security, and protection from the unlaw-
ful termination of contract — which ILO Conventions traditionally grant to employees
only,'"" there are many features of platform work that escape the ordinary discipline
of labour rights so far elaborated within the ILO. These primarily relate to the techno-
logical character of DLPs, especially the use of algorithms to allocate tasks and super-
vise their fulfilment, and the protection and portability of the personal data collected
when platform workers are online.''? Another peculiar aspect of platform work con-
cerns the time spent in invisible labour, namely the time when crowd-workers and on-
demand workers are logged in to DLPs searching for new jobs or waiting for new
assignments, but without getting any remuneration. Such a ‘waiting time’ can hardly

108 (n 3) para 298.

199 See the Freedom of Association and Protection of the Right to Organise Convention of 1948
(No. 87) Art 2; the Right to Organise and Collective Bargaining Convention of 1949 (No. 98) Art 1;
the Forced Labour Convention of 1930 (No. 29) Art 2; the Minimum Age Convention of 1973 (No.
138) Art 1; the Worst Forms of Child Labour Convention of 1999 (No. 182) Art 2; the Equal Remu-
neration Convention of 1951 (No. 100) Art 1; the Discrimination Convention of 1958 (No. 111) Art 1;
the Promotional Framework for Occupational Safety and Health Convention of 2006 (No. 187) Art 3
and the Related Recommendation (No. 197) para 3.

110 Tnternational Labour Organization, Promoting Employment and Decent Work in a Changing
Landscape, ILC109/111(B) para 327.

11 See The Protection of Wages Convention of 1949 (No. 95) Art 1; the Minimum Wage Fixing
Convention of 1970 (No. 131) Art 1; the Employment Injury Benefits Convention of 1964 (No. 121)
Art 4; the Employment Promotion and Protection against Unemployment Convention of 1988 (No.
168) Art 11; the Maternity Protection Convention of 2000 (No. 183) Art 2; the Termination of Employ-
ment Convention of 1982 (No. 158) Art 2.

112 (n 3) paras 80-82.
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be qualified as ‘hours of work’ pursuant to the Hours of Work Convention of 1930
(ILO Convention No. 30), and even if so, this would apply only to employees.'"?

Finally, working through web-based platforms typically assumes cross-border
proportions, considering that an efficient internet connection is all that is needed to
obtain and perform the most different tasks, with the result that a job can possibly be
outsourced all over the world.

4.2. The draft Convention

In the light of the survey conducted among States and social parties in the second
half of 2024 and summarised in the second Report Realizing Decent Work in the
Platform Economy of 2025, the ILO Governing Body concluded in favour of intro-
ducing new standards on platform work in the form of a Convention supplemented
by a Recommendation, and elaborated a preliminary set of conclusions in this re-
spect.''* After a first round of discussion between 2 and 13 June 2025, on the occa-
sion of the 113th Session of the General Conference, the form, the definition, and
the scope of the standards have been approved.'" A first draft of the Convention was
then released on 15 August 2025,''® postponing the determination of the final content
to a second round of discussion, to be held during the 114th session of the General
Conference in 2026.

Despite not being definitive, it is worthwhile making some considerations on the
Convention’s draft, in order to emphasise its innovative features in terms of decent
work. The following pages will refer to the draft articles of the Convention and, when
relevant, to the draft Recommendation annexed.

Starting from the crucial issue of the relation between legal qualification and
substantial protection, the ILO seems oriented towards an original approach essen-
tially consisting of separating the two aspects.'!” The traditional dichotomy between
self-employed and employee is preserved, with States required to adopt adequate
measures to ensure the correct classification of people engaged in platform work
based on the primacy of facts principle (draft Article 10). At the same time, however,
the dichotomy is overcome for the purpose of the protection of the main substantial
labour rights, thus making a significant step forward compared to the Platform Work

113 Tbid. para 79.

114 International Labour Organization, Realizing Decent Work in the Platform Economy,
ILC.113/V(2), 149.

115 International Labour Organization, Standard-Setting Committee on Decent Work in the Plat-
form Economy, CNP/D.3, 1.

116 International Labour Organization, Decent Work in the Platform Economy, 1LC.114/Report
V(Q3).

17 The original idea of ILO Governing Body was that of a Convention which should ‘cover work-
ers, irrespective of their employment status, but acknowledge the possible existence of different path-
ways for worker with different employment statuses to realize their rights’. See (n 3) para 301.
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Directive. The Convention addresses ‘digital platform workers’ in general (draft Ar-
ticle 2, letter b), defined as any person engaged to work for the provision of service
organised or facilitated by DLPs and for remuneration, ‘regardless of their classifi-
cation of status in employment’ (draft Article 1, letter b). Therefore, the risk of gaps
in the protection or unequal treatment that comes with subordinating labour rights to
the legal qualification, as seen above, is definitively avoided, without jeopardising
the status of those platform workers who legitimately claim self-employed status and
the treatment that goes along with it at the domestic level. Against this framework,
no attempt is made to elaborate a harmonised notion of employment for the purpose
of platform work. This comes as no surprise considering the difficulties met by the
EU Platform Work Directive in this respect and, more importantly, the uselessness
of a common definition of employment insofar as the application of labour rights to
people working via DLPs does not depend upon it.

Delving into the details of the substantial protection ensured to platform workers,
the ILO’s project much outweighs the tepid results of the Platform Work Directive.
Draft Article 3 compels States to take ‘measures to ensure that digital platform work-
ers enjoy the fundamental principles and rights at work’, thus strengthening the gen-
eral obligation to safeguard the core labour standards and giving substance to the
first pillar of decent work. Two standards are addressed in detail, namely the freedom
of association and the right to a safe and healthy work environment.

According to draft Article 3, paragraph 2, States shall protect the right of digital
workers to establish or join organizations of their choosing. In this respect, the ILO
Convention provides an effective contribution to creating and enhancing the social
dialogue in the gig economy, an aspect which, on the contrary, was completely dis-
regarded in the Platform Work Directive. Further practical indications for imple-
menting the freedom of association are provided in the draft of the Recommendation
that will accompany the Convention. States are indeed encouraged to create an ena-
bling environment for social dialogue (paragraph 2 of the draft Recommendation),
to strengthen the capacity of representatives to effectively defend the interests of the
associations’ members (paragraph 3 of the draft Recommendation), and to ensure a
transparent exchange of information for negotiating purposes (paragraph 5 of the
draft Recommendation). Unquestionably, within the borders of the EU, these pre-
scriptions could encounter some obstacles, considering the uncertain legitimacy of
self-employed collective agreements under EU competition law.'"®

Having regard to the occupational safety and health, moreover, under draft Arti-
cle 4 of the Convention, States shall require DLPs to make risk assessments, as well
as adopt preventive measures and take control measures in order to avoid ‘occupa-
tional accidents, occupational diseases and any other injuries to health arising out of,

18 For a general appraisal on the matter, see G Giampa, ‘Collective Bargaining for Solo Self-
Employed Persons in the European Union. Assessing the Efficacy of the European Commission’s
Guidelines’ (2024) Diritti Lavori Mercati 243.
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linked with, or occurring in the course of work’. Once again, the ILO is taking a step
further than the EU. Besides covering all people engaged in platform work — and not
only the employees as seen in Article 12 of the Platform Work Directive — the ILO
draft Convention codifies also a precise obligation for DLPs to provide workers with
an adequate training in occupational safety and health as well as with an adequate
equipment (draft Article 5), and recognises platform workers the right to abandon
any work situation deemed to be dangerous (draft Article 6). Additionally, draft Ar-
ticle 8 introduces specific safeguards against violence and harassment in favour of
digital platform workers.

Going beyond the catalogue of core labour standards, the upcoming ILO Con-
vention openly extends to all platform workers the rights to remuneration, social se-
curity, and protection from unlawful termination of contract, thus filling the personal
gaps that characterise the existing international normative framework, as seen in the
previous paragraph. According to draft Article 11, States should ensure that the re-
muneration due to digital workers is adequate, paid in legal tender — or in kind,
should domestic laws authorise it —, and paid in full and on time. The draft Recom-
mendation completes the discipline by ensuring to digital workers a remuneration ‘at
least equivalent to the statutory or negotiated minimum wage that is applicable to
other workers in comparable situations’ (paragraph 10 of the draft Recommenda-
tion), prohibiting DLPs from charging fees or costs to digital workers (paragraph 13
of the draft Recommendation), and requiring States compensate the ‘waiting time’
(paragraph 14 of the draft Recommendation). This major challenge of platform work
appears thus to be efficiently addressed, as opposed to the EU Directive, which dis-
regards it.

Moreover, a general obligation to provide digital platform workers with social
security protection no less favourable than people working in similar circumstances
1s codified under draft Article 14. As for the termination of contract, draft Article 20
prohibits the suspension or deactivation of accounts on DLPs ‘when it is based on
discriminatory or otherwise unjustified grounds’. Conversely, digital platform work-
ers are to be recognised the right to decline tasks or disconnect without suffering any
retaliation under paragraph 16 of the draft Recommendation, a prescription that ech-
oes Article 22 of the Platform Work Directive. Thanks to these provisions, both so-
cial security and employment creation pillars are efficiently addressed to the benefit
of all platform workers, whose legal treatment becomes consistent with the essential
requirements of decent work.

Taking into account the technical features characterising DLPs, the ILO Con-
vention, like the EU legislator before, makes reference to both the use of algorithms
and the protection of workers’ data. The former is regulated by an obligation to trans-
parency. According to Draft Article 15, in particular, DLPs must inform platform
workers about the use of automated systems as well as about the impact they have
on the working conditions and the access to work. In this respect, the draft Recom-
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mendation, at paragraph 22, encourages DLPs to regularly carry out an impact as-
sessment. The ILO Convention remains at a general level, not providing a detailed
list of the information to be disclosed on the functioning of the algorithms, as is
instead done by the EU Directive at Article 9. However, a more innovative stance
than the Directive is embraced on the matter of discrimination, with draft Article 16
expressly establishing that the use of automated systems by DLPs shall not infringe
fundamental labour rights, and, in particular, shall not ‘result in any direct or indirect
discrimination against digital platform workers’. Draft Article 18, then, generally
prescribes the protection of personal data by recalling the observance of international
instruments on the matter, whereas draft Article 19 provides a list of data whose
collection, storage, processing, and use is completely forbidden. Such a list perfectly
matches that made by Article 7 of the Directive. Additionally, under paragraph 26
of the ILO Recommendation, States are encouraged to introduce specific policies for
the portability of personal data.

A final aspect to be considered is that of remedies. Draft Article 17 mandates
that any automated system-based decision that affects working conditions or access
to work must be accompanied by an explanation and, if it involves the refusal of
payment or the suspension or deactivation of the account, be subject to human re-
view. Draft Article 24 adds that platform workers are to be granted access to ‘safe,
fair and effective dispute resolution mechanism and to appropriate and effective rem-
edies’. The draft Recommendation eventually tackles the issue of trans-boundary
relations, establishing that platform workers should be recognised the right to seek
justice either in the State of their residence or in the State where the task is per-
formed, independently from the place of establishment of the DLP involved in the
proceedings (paragraph 29 of the draft Recommendation). At the moment, the pos-
sibility of claiming corporate responsibility for the breach of labour rights before an
international forum is overlooked. Nonetheless, nothing excludes that a step in this
direction could be made in the second round of discussion in 2026. If so, the upcom-
ing ILO Convention would enhance not only the substance but also the efficacy of
the protection offered to platform workers.

5. Conclusions

The use of DLPs has drastically transformed the labour market over the past fifteen
years, creating new and flexible job opportunities while also undermining the fun-
damentals of the idea of decent work. People who work via DLPs frequently expe-
rience unfair treatment, including discrimination, poor wages, and uncontrolled ex-
ploitation. In parallel, the legal qualification as self-employed workers unilaterally
established by the ToS agreements of DLPs typically prevents platform workers
from benefitting from social security coverage and contributing to social dialogue
by joining trade unions and participating in collective bargaining.
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The solutions offered by the diverse legal orders to face such a phenomenon vary
in nature and effectiveness. Focusing on the EU and ILO recent initiatives on the
matter, this article has explored whether and to what extent they are adequate to
ensure decent work for people involved in the gig economy.

With the Platform Work Directive of 2024, the EU restates the interconnection
between the legal qualification of platform workers and the recognition of substantial
labour rights. At the same time, an attempt is made to harmonise domestic legislation
through the codification of a legal presumption of employment status, which, how-
ever, turns out to be unsuccessful given the absence of uniform criteria for applying
it. The only rights the Directive indiscriminately extends to all persons performing
platform work are those connected to the algorithmic management, especially the
right to be informed of the existence and functioning of the algorithms and that to
the protection of personal data. By so doing, a tepid contribution to the enforcement
of core labour standards is indirectly granted, particularly from the perspective of the
prohibition of discrimination and the creation of safe and healthy working condi-
tions. Conversely, the major concerns for platform workers are entirely disregarded.
No mention at all is indeed made of social security and social dialogue, which remain
circumscribed to people recognised as employees of the platforms. The same goes
for the minimum wage, which is a fundamental requirement for decent work. Over-
all, the impression is that of a tentative progress in the social rights path or, to put it
another way, of a missed opportunity to advocate for a genuine change in the regu-
lation of the platform economy.

A very different approach has been embraced by the ILO in the Convention on
Decent Work in the Platform Economy, currently under discussion before the Gen-
eral Conference and expected to be finalised by 2026. A preliminary analysis of the
draft reveals an intention to preserve the classical dichotomy between employees and
self-employed under domestic law, but to abandon it for the purposes of platform
workers’ protection. A broad list of substantial labour rights is thus recognised for
all people working via DLPs, independently of their legal status. These include either
core labour rights, such as freedom of association and occupational safety and health,
or conventional rights, like social security, right to remuneration, and protection
from the unlawful termination of contract. Besides filling some crucial gaps in the
ILO’s legal framework, such an approach has the potential to offer a tangible solu-
tion to the main challenges connected with the spread of the platform economy, thus
restoring the concept of decent work in this particular but controversial field. It re-
mains to be seen whether States will be ready to follow the ILO down this road.
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