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1. Introduction

The EU Carbon Border Adjustment Mechanism (CBAM), established by Regulation
(EU) 2023/956 of 10 May 2023 (CBAM Regulation), has been the object of intense
debate not only in relation to its effectiveness in the attainment of climate objectives
but also with respect to its consistency with international law.' From the point of view
of international environmental law, especially under the international climate change
regime (ICCR), it is meant to fully realize the ‘ambition cycle’ of the fight against
climate change, notably in furtherance of the obligations established by the Paris
Agreement of 12 December 2015.% From the point of view of international trade law,

! Regulation (EU) 2023/956 of the European Parliament and of the Council of 10 May 2023
establishing a carbon border adjustment mechanism (CBAM Regulation). See I Venzke and G Vidigal,
‘Are Unilateral Trade Measures in the Climate Crisis the End of Differentiated Responsibilities? The
Case of the EU Carbon Border Adjustment Mechanism (CBAM)’ (2020) 51 Netherlands Yearbook of
International Law 187; P Abel, ‘The Carbon Border Adjustment Mechanism: Reconciling the
Principles of Sustainability and Free Trade in the EU’s External Action?’, in R Wessel et al (eds), EU
External Relations Law and Sustainability. The EU, Third States and International Organizations,
Global Europe: Legal and Policy Issues of the EU’s External Action, vol. 4 (TMC Asser Press 2025)
113; S Robert, ‘Un mécanisme d’ajustement carbone aux frontieres compatible avec le droit de ’OMC:
une gageure’ (2022) 7 European Papers 239; R Quick and I Das, ‘Can Paris Strike Back? On the Paris
Agreement’s Inability to Cope with Unilateral Trade-Related Carbon Measures Such as the European
Commission’s CBAM-Proposal’ in F Baetens and S Van den Bogaert, The EU and the WTO: Ever the
Twain Shall Meet. Liber Amicorum Marco Bronckers (Kluwer Law International 2023) 75; A Pirlot,
‘Carbon Border Adjustment Measures: A Straightforward Multi-Purpose Climate Change Instrument?’
(2021) 34 Journal of Environmental Law 25; T Meyer and TN Tucker, ‘A Pragmatic Approach to
Carbon Border Measures’ (2022) 21 World Trade Review 109; 1 Espa, ‘Reconciling the
Climate/Industrial Interplay of CBAMs: What Role for the WTO?’ (2022) AJIL Unbound 208; R Leal-
Arcas, M Faktaufon and A Kyprianou, ‘A Legal Exploration of the European Union’s Carbon Border
Adjustment Mechanism’ (2022) 31 European Energy and Environmental Law Review 223; EP Maat,
‘The Carbon Border Adjustment Mechanism and the Challenge of Being a ‘Good’ Climate and Trade
Actor’ in E Fahey and I Mancini (eds), Understanding the EU as a Good Global Actor: Ambitions,
Values and Metrics (Edward Elgar Publishing 2022) 141; NL Dobson, ‘(Re)framing Responsibility?
Assessing the Division of Burdens Under the EU Carbon Border Adjustment Mechanism’ (2022) 18
Utrecht Law Review 162; A Dias et al, ‘EU Border Carbon Adjustment and the WTO: Hand in Hand
Towards Tackling Climate Change’ (2020) 15 Global Trade and Customs Journal 15; V Remondino,
‘Un peso e una misura? Il Regolamento UE che istituisce il CBAM letto attraverso il principio
dell’equita e delle comuni ma differenziate responsabilita e delle rispettive capacitd’ (2024) Quaderni
di SIDIblog 679; N Zugliani, ‘La proposta di un meccanismo europeo di adeguamento del carbonio
alle frontiere (CBAM). Tra il raggiungimento degli obiettivi prefigurati nell’Accordo di Parigi e pre-
sunte violazioni degli obblighi OMC’ (2022) 36 Diritto del commercio internazionale 165; S Sato,
‘EU’s Carbon Border Adjustment Mechanism — Will It Achieve Its Objective(s)?’ (2022) 56 Journal
of World Trade 383.

2 Paris Agreement (adopted on 12 December 2015) 2303 UNTS 162 (Paris Agreement). See D
Bodansky, ‘The Paris Climate Change Agreement: A New Hope’ (2016) American Journal of International
Law 288. The notion of international climate change regime (ICCR) comprises in essence the international
normative framework and institutional architecture set forth by the United Nations Framework Convention
on Climate Change (UNFCCC), 9 May 1992, entered into force on 21 March 1994, the Kyoto Protocol to
the UNFCCC, 11 December 1997, entered into force on 16 February 2005, and the Paris Agreement of 2015.
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chiefly under the law of the World Trade Organization (WTO), the CBAM stands as
a unilateral trade measure primarily aimed at realising non-trade objectives, such as
the environmental protection and climate change adaptation and mitigation.> The
CBAM currently is the object of a request for consultations presented by the Russian
Federation in 2025 at the WTO based on the (alleged) violation of the General Agree-
ment on Tariffs and Trade 1994 (GATT 1994) and the Agreement on Subsidies and
Countervailing Measures (SCM Agreement).* After briefly illustrating the relationship
between international trade and the protection of the environment (para. 2), the present
contribution will provide an analysis of the provisions of the CBAM that are relevant
for the investigation whether it may be implemented in overall compatibility with in-
ternational law (para. 3). This question is then developed in relation to international
trade law, notably under WTO law (para. 4), and international environmental law, no-
tably under the ICCR (para. 5). The conclusive remarks (para. 6) recapitulate the find-
ings of this article. The available literature has abundantly analysed the CBAM Regu-
lation under the lens of EU law and also international trade law. This article further
extends the legal analysis and critique to its full-fledged consistency with the ICCR.
Notably, it is submitted herein that while a violation by the EU of the WTO covered
agreements may be overall justified under the substantive coverage of a general ex-
ception of environmental nature, the CBAM nevertheless currently fails to adequately
implement the principle of common but differentiated responsibilities (CBDR) under
the Paris Agreement absent, for instance, any differential treatment benefitting least
developed countries (LDCs). Consequently, it is advocated that the EU should defi-
nitely bring the CBAM in consistency with both international trade law and interna-
tional environmental law.

2. International Trade and the Environment: The Fight against Climate Change

The relationship between international trade law and international environmental law,
including with respect to the dispute settlement dimension, has been central in the
practice of the WTO in the last decades,” as is currently the question of the interaction

3 See G Sacerdoti et al (ed), General Interests of Host States in International Investment Law
(Cambridge University Press 2014).

4 European Union and its Member States — Carbon Border Adjustment Mechanism (EU— CBAM),
Request for Consultations by the Russian Federation, 12 May 2025, WT/DS639/1.

5 E.g., Appellate Body Report, United States — Standards for Reformulated and Conventional
Gasoline (US — Gasoline), adopted on 20 May 1996, WT/DS2/AB/R; Appellate Body Report, United
States — Import Prohibition of Certain Shrimp and Shrimp Products (US — Shrimp), adopted on 6
November 1998, WT/DS58/AB/R; Appellate Body Report, Brazil — Measures Affecting Imports of
Retreaded Tyres (Brazil — Retreaded Tyres), adopted on 17 December 2007, WT/DS332/AB/R. See P
Delimatsis and L Reins (eds), Trade and Environmental Law (Edward Elgar Publishing 2021); H
Asmelash, ‘The Role of International Trade Law in the Energy Transition’ (2023) 24 Journal of World
Investment & Trade 847, A Gourgourinis, ‘Common but Differentiated Responsibilities in
Transnational Climate Change Governance and the WTO: A Tale of Two ‘Interconnected Worlds’ or
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between the world trade regime and the ICCR.® The World Trade Report 2022 has
focused on the interlinkages between climate change and international trade by adopt-
ing a policy perspective in which international trade rules can contribute to addressing
climate change.” The Report submitted that leveraging trade to tackle climate change
presents several development and growth opportunities and will require significant
policy actions for States to advance a just transition towards a less carbon-intensive
economy. Moreover, the Intergovernmental Panel on Climate Change (IPCC) has
noted that ‘policies to open up trade can have a range of effects on GHG emissions,
just as mitigation policies can influence trade flows among countries’® and identified
the liberalisation of trade in environmental goods and services as measures that ‘may
both lower trade barriers and potentially bring about GHG emission reductions’.’

At the level of international law-making, States are progressively inserting pro-
visions related to the fight against climate change and sustainability in general within
the renegotiation of their existing trade agreements or in the stipulation of new trea-
ties.'” Moreover, the WTO Environmental Database (EBD) shows that a significant

a Tale of Two ‘Crossing Swords’?’, in P Delimatsis (ed), Research Handbook on Climate Change and
Trade Law (Edward Elgar Publishing 2016) 31; M Hertel, ‘Climate-Change-Related Trade Measures
and Article XX: Defining Discrimination in Light of the Principle of Common but Differentiated
Responsibilities” (2011) 45 Journal of World Trade 653; S Davidson Ladly, ‘Border Carbon
Adjustments, WTO-law and the Principle of Common But Differentiated Responsibilities’ (2012) 12
International Environmental Agreements 63. In addition, the WTO Committee on Trade and
Environment (CTE) was established in 1995 as a forum designed for confrontation between Member
States on the environmental impact of trade policies. Notably, based on the mandate received in the
Doha Round in 2001, the CTE hosted in its ‘Special Sessions’ the negotiations regarding certain aspects
of the connection between trade and the environment. The negotiations mainly focused on the
relationship between the WTO rules and multilateral environmental agreements (MEAs), the
collaboration between the WTO and MEA secretariats and the elimination of tariffs and non-tariff
barriers on environmental goods and services.

% See H van Asselt, ‘Trade and Climate Disputes before the WTO: Blocking or Driving Climate
Action?’ in I Alogna, C Bakker and J-P Gauci (eds), Climate Change Litigation: Global Perspectives (Brill
2021) 433; K Kulovesi, ‘Real or Imagined Controversies? A Climate Law Perspective on the Growing
Links between the International Trade and Climate Change Regimes’ (2014) 6 Trade Law and Development
55; S Grosbon, ‘Le droit du commerce international au défi des changements climatiques: lever les totems
et les tabous’ in S Maljean-Dubois and J Peel (eds), Climate Change and the Testing of International Law /
Le droit international au défi des changements climatiques (Brill 2022) 225; P Delimatsis (ed.), Research
Handbook on Climate Change and Trade Law (Edward Elgar Publishing 2016); J Pauwelyn, ‘Carbon
Leakage Measures and Border Tax Adjustments under WTO Law’ in G Van Calster and D Prévost (eds),
Research Handbook on Environment, Health and the WTO (Edward Elgar Publishing 2013) 448.

7WTO, World Trade Report 2022, ‘Climate Change and International Trade’ at www.wto.org.

8 Climate Change 2022: Mitigation of Climate Change: Working Group III Contribution to the
Sixth Assessment Report of the Intergovernmental Panel on Climate Change (IPCC 2022) 1451.

° Tbid.

10 Ex multis, EU-New Zealand Free Trade Agreement, 9 July 2023, entered into force 1 May 2024,
ch. 19 (notably Art 19.6 addresses climate change); EU-Japan Economic Partnership Agreement, 17 July
2018, entered into force 1 February 2019, ch. 16, notably Art 16.4, which emphasizes the Parties’
commitments to effectively implement the UNFCCC and the Paris Agreement; EU-South Korea Free
Trade Agreement, 15 October 2009, entered into force 13 December 2015, ch. 13, notably Art 13.5(3),


https://www.wto.org/english/res_e/booksp_e/wtr22_e/wtr22_e.pdf
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number of environment-related notifications by WTO members contain climate
change-related trade measures.'' Relevant examples are represented by the estab-
lishment of carbon markets, the introduction of renewable energy subsidies or sup-
port (as under the US Inflation Reduction Act of 2022), reforms of fossil fuel subsi-
disation schemes, import bans targeting carbon-intensive products, the regulatory
and administrative application of ‘green’ standards and labelling models and border
carbon adjustments (BCAs), such as the CBAM.'? Such measures may lend them-
selves to the allegation of protectionism in the cover of environmental protection
against the applicability of the WTO covered agreements. It is also appropriate to
mention trade measures with a sectoral ‘green’ scope through which States support
the free movement of climate-friendly goods across borders by reducing tariff and
non-tariff barriers that are applicable to their commerce.

The DSS may scrutinise the WTO legality of both pro-climate and anti-climate
measures (e.g., a program of subsidies for fossil fuels) affecting trade between WTO
Members. " The challenged State measure may be represented by an act or an omission.
An example of a relevant State omission is a Member State’s failure to adopt adequate
climate-friendly trade measures in furtherance of its own Nationally Determined Contri-
butions (NDCs) pursuant to the Paris Agreement'* or, based on the WTO covered agree-
ments themselves, to comply with the general obligations to lower or eliminate tariff or
non-tariff barriers to trade also with regard to environmental goods and services. In the
latter case, the WTO complaint may be rooted in mere trade concerns in so far as a trade-
restrictive measure negatively affects also climate goals and objectives. '’

It is submitted that State measures imposing bans or restrictions affecting ‘brown’
industries or providing incentives in favour of ‘green’ productions may withstand the
DSS scrutiny, but for a finding of discriminatory, selective or protectionist application.

and Annex 13. See also, EU-UK Trade and Cooperation Agreement (TCA), 30 December 2020, entered
into force 1 May 2021, Preamble (paras. 1, 7 and 9) and Arts 198, 299, 302, 340(3)(e), 393, 401 and 764.

""'WTO Environmental Database, available at edb.wto.org. For example, in 2022, 207 notifications
(out of 2250 in total) by Member States were categorised by the WTO Secretariat as pertaining to the
objective of climate change mitigation and adaptation.

12 M Mehling et al, ‘Designing Border Carbon Adjustments for Enhanced Climate Action’ (2019)
113 American Journal of International Law 433.

13 H Asmelash, ‘The WTO Dispute Settlement System as a Forum for Climate Litigation?” (2022)
32 Review of European, Comparative & International Environmental Law 324; H Asmelash, ‘Climate
Litigation and International Trade Law’ in F Sindico et al (eds), Research Handbook on Climate
Change Litigation (Edward Elgar Publishing 2024) 328.

14 H Hellio, ‘Les “contributions déterminées du niveau national”, instruments au statut juridique
en devenir’ (Special Issue 2017) Revue Juridique de I’Environnement 33.

15 While the legal analysis focuses herein on violation complaints, it is also emphasised that the
climate question may also be raised in a ‘non-violation complaint’ alleging a distortion of the economic
conditions of competition in terms of nullification or impairment of benefits (e.g., for goods and market-
opening commitments in services) in the absence of the invocation of breach of a WTO covered
agreement. Cf. Art XXIII of the GATT 1994, Art 64 of the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPS Agreement) and Art 26 of the DSU.


https://edb.wto.org/
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The environmental exceptions among the general exceptions under the WTO covered
agreements, for instance under Article XX(b) and (g) of the GATT 1994, namely with

respect to the protection of ‘human, animal or plant life or health’ and the ‘conservation

of exhaustible natural resources’,'® allow the DSS to recognise the sovereign right to

regulate of WTO Members and to consider the application of the police powers doc-
trine in connection with the States’ legitimate aim to protect public interest. Moreover,
the reference to customary rules of interpretation of public international law under Ar-
ticle 3.2 of the Dispute Settlement Understanding (DSU)'” entrusts WTO adjudicators
sufficient techniques to integrate climate change and other environmental considera-
tions pursuant to the hermeneutic canons of systemic integration established under the
Vienna Convention on the Law of Treaties of 1969 (VCLT). Indeed, Article 31(3)(c)
of'the VCLT refers to ‘any relevant rules of international law applicable in the relations
between the parties’ that can be taken into consideration as external'® context of the
applicable treaty for the purposes of its interpretation.'® At the same time, as addressed
below in relation to the design of the CBAM, *° the chapeau of Article XX of the GATT
1994 prescribes that such ‘green’ measures shall not be applied ‘in a manner which

would constitute a means of arbitrary or unjustifiable discrimination between countries

where the same conditions prevail, or a disguised restriction on international trade’.?'

This postulates that the design and implementation of domestic measures that further

16 Cf. G Adinolfi, ‘Article XX. General Exceptions [Introduction]’ in P-T Stoll and H Hestermeyer
(eds), WTO — Trade in Goods, Commentaries on World Trade Law, vol. 2 (Brill 2022) 126. In a case
relating to its renewable energy local content requirements (LCRs), India did not rely on the typical
environmental exceptions pursuant to Art XX(b) and (g), but, without success, on Art XX(d) of the
GATT 1994, alleging that its measures were infer alia ‘necessary to secure compliance with laws or
regulations’ applicable at the domestic level. In particular, the Indian government argued that the LCRs
at issue were necessary for it to comply with the Marrakech Agreement, whose preamble refers to the
objective of sustainable development and the protection and preservation of the environment, as well
as other international legal instruments relating to environmental protection and the fight against
climate change such as the UNFCCC and the Rio Declaration on Environment and Development,
adopted by the UN General Assembly on 12 August 1992. See Appellate Body Report, India — Certain
Measures Relating to Solar Cells and Solar Modules (India — Solar Cells), adopted on 14 October 2016,
WT/DS456/AB/R, paras 5.97-5.115. Accord, Appellate Body Report, Mexico — Tax Measures on Soft
Drinks and Other Beverages (Mexico — Taxes on Soft Drinks), adopted on 24 March 2006,
WT/DS308/AB/R, paras 69-70 and 79.

17 US — Gasoline (n 5) 17: ‘That direction reflects a measure of recognition that the General
Agreement is not to be read in clinical isolation from public international law’ (emphasis in the original).

18 J-M Sorel and V Boré Eveno, Commentary sub Art 31, in O Corten and P Klein (eds), The
Vienna Conventions on the Law of Treaties (Oxford University Press 2011) 808, 835.

19 Ex multis, C McLachlan, ‘The Principle of Systemic Integration and Article 31(3)(c) of the Vienna
Convention’ (2005) 54 International Comparative Law Quarterly 279. For an application of Article
31(3)(c) of the VCLT to the interpretation of Art XX of the GATT 1994, cf. US — Shrimp (n 5) para. 158.

20 Infira, Section 4.

21 See, for example, Appellate Body Report, European Communities — Measures Prohibiting the
Importation and Marketing of Seal Products (EC — Seal Products), adopted on 18 June 2014,
WT/DS400/AB/R and WT/DS401/AB/R, para. 5.291 ff. See L Bartels, ‘The Chapeau of the General
Exceptions in the WTO GATT and GATS Agreements: A Reconstruction’ (2015) AJIL 95.
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climate change action shall be driven by a genuine climate concern and not applied
and executed as means of economic protectionism. Significantly, a specular principle
is also found in Article 3.5 of the United Nations Framework Convention on Climate
Change (UNFCCC), pursuant to which ‘[m]easures taken to combat climate change,
including unilateral ones, should not constitute a means of arbitrary or unjustifiable
discrimination or a disguised restriction on international trade’.*

The proposition that Member States’ ‘green’ measures may adjudicated by the DSS
as being overall WTO compatible — except for a finding of protectionist application de
Jure or de facto — was confirmed by the twin panel reports dated 5 March 2024 and 10
January 2025, respectively, in the EU — Palm Oil cases.” Malaysia and Indonesia chal-
lenged certain measures enacted by the EU that applied restrictions on the importations
of palm oil, as oil crop feedstocks, and oil palm crop-based biofuels (both complainant
States are major world producers of palm oil).** Concerning the alleged violations of
the GATT 1994, the panels found that certain of those measures were prima facie in-
consistent with the EU’s most favoured nation (MFN) and national treatment (NT) ob-
ligations pursuant to Articles 1.1 and III:4 of the GATT 1994 because they accorded
less favourable treatment to palm oil-based biofuel from Malaysia and Indonesia, whose
competitive opportunities were diminished and eventually excluded, than that accorded
to like products of local or foreign origin, such as rapeseed oil- and soybean oil-based
biofuel, thus engendering a detrimental effect.”® The EU further submitted as a defence
that its measures pursued the long-standing and legitimate policy goals of the EU bio-
fuels regime relating to ‘climate change mitigation, environmental and biodiversity ob-
jectives and moral concerns’.?® In this respect, the panels found that the measures at
issue related to the conservation of exhaustible natural resources and were made effec-
tive in conjunction with restrictions on domestic consumption or production within the
meaning of Article XX(g), and were also necessary to protect human, animal or plant

22 UNFCCC, Art 3.5. See P Sands, ‘The United Nations Framework Convention on Climate
Change’ (1992) RECIEL 270.

23 Panel Report, European Union and certain Member States — Certain Measures concerning Palm
Oil and Oil Palm Crop-Based Biofuels (Malaysia) (EU — Palm Oil (Malaysia)), adopted on 26 April
2024, WT/DS600/R; Panel Report, European Union and certain Member States — Certain Measures
concerning Palm Oil and Oil Palm Crop-Based Biofuels (Indonesia) (EU — Palm Oil (Indonesia)),
adopted on 24 February 2025, WT/DS593/R. The proceedings in the latter case were suspended various
times at the request of Indonesia following the circulation of the EU — Palm Oil (Malaysia) report on 5
March 2024. Cf. WT/DS593/13, WT/DS593/14, WT/DS593/15, WT/DS593/16, WT/DS593/17.

24 In particular, the EU relevant measures were implemented within the schemes of the
recast of the Renewable Energy Directive establishing a common framework for the
promotion of renewable energy in the Union (RED II). Cf Directive (EU) 2018/2001 of the
European Parliament and of the Council of 11 December 2018 on the promotion of the use
of energy from renewable sources (recast).

23 EU — Palm Oil (Malaysia) (n 23) paras 7-493, 7.1006, 7.1031, 7.1039; EU — Palm Oil (Indone-
sia) (n 23) paras 7.1020, 7.1051.

26 EU — Palm Oil (Malaysia) (n 23) para. 7.497; EU — Palm Qil (Indonesia), (n 23) para. 7.512.
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life or health within the meaning of Article XX(b).?” Hence, they could be considered
as being prima facie justified under the GATT 1994 in connection with a legitimate
regulatory distinction. However, the panels also had to address the respect by the EU of
the compulsory requirements of the chapeau of Article XX, which establishes that any
Member States’ measure — although being provisionally justified pursuant to a general
exception — should not be applied arbitrarily or in discriminatory manner.?® In this re-
spect, the panels ultimately held that the measures at issue violated the chapeau of Ar-
ticle XX because the EU failed to conduct a timely review of the data used (as well as
to provide a commenting process) to determine which biofuels were concretely associ-
ated with high risk of contribution to GHG emissions, and also because there were de-
ficiencies in the design and implementation of the applicable criteria and certification
procedure.” Therefore, it was overall impossible for the panels to justify ultimately the
EU measures at issue.*® At the same time, the binding EU — Palm Oil reports confirm
the overall WTO compatibility of ‘green’ measures in furtherance of the goals of the
Paris Agreement, a conclusion that will be tested in relation to the application, design
and implementation of the CBAM in the following paragraphs.*'

3. The Carbon Border Adjustment Mechanism (CBAM) Regulation

The CBAM embodies one of the main climate measures of the EU in the framework
of its environmental agenda in the perspective of sustainability, as encapsulated in
the ‘European Green Deal’ of 2019.% It is part of the “Fit for 55° legislative package
that constituted in 2021 the set of proposals for the adoption of the ‘European Cli-
mate Law’, which established for the EU the binding reduction target for net GHG
emissions of at least 55 % compared to 1990 levels by 2030 and fixed the objective

27 EU — Palm Oil (Malaysia) (n 23) paras 7.1081 and 7.1085; EU — Palm Oil (Indonesia) (n 23)
paras 7.1085, 7.1089-7.1091, 7.1093.

8 GATT 1994, Art XX. See R Wolfrum, ‘Article XX. General Exceptions [Chapeau]’, in R
Wolfrum, P-T Stoll and H Hestermeyer (eds), WTO — Trade in Goods, Max Planck Commentaries on
World Trade Law, vol. 5 (Brill 2011) 464.

2 EU — Palm Oil (Malaysia) (n 23) para. 7.1099; EU — Palm Oil (Indonesia), (n 23) para. 7.1105.

30 The panels in the EU — Palm Oil cases applied a comparable legal analysis and reached
analogous conclusions in relation to the violations of the Technical Barriers to Trade (TBT) Agreement
(Arts 2.1,2.2,2.9.2,2.9.4,5.1.2,5.6.1,5.6.2, 5.6.4).

31 The two EU — Palm Oil panel reports were not appealed and, therefore, were adopted on 26
April 2024 and 24 February 2025, respectively, by the Dispute Settlement Body (DSB), which
recommended the EU to bring its measures into conformity with the WTO covered agreements
(WT/DS600/10). The EU agreed with Malaysia on January 2025 and with Indonesia on July 2025 that
the reasonable period of time under Art 21.3(b) of the DSU to implement the panel reports will expire
on 1 January 2026 (WT/DS600/11) and 24 February 2026 (WT/DS593/18), respectively.

32 Buropean Commission, Communication ‘The European Green Deal’, 11 December 2019. See
also European Commission, Communication ‘Pathway to a Healthy Planet for All. EU Action Plan:
“Towards Zero Pollution for Air, Water and Soil””, 12 May 2021.
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of a climate-neutral Union by 2050 at the latest.>> The CBAM Regulation aims at
reducing the risk of carbon leakage for European energy intensive and trade-exposed
industries that may face the cost of increased climate ambition, taking into consider-
ation the global objective of reducing GHG emissions in the EU and globally.** In
light of the absence of uniform carbon pricing at the universal level, carbon leakage
may be described as the ‘migration of CO2-intensive economic activities and asso-
ciated emissions from countries with stringent regulations to those with more lenient
ones’.*® The risk of carbon leakage is more significant for the productions having a
higher degree of GHG emissions throughout their global value chain.*® This explains
the selection of the relevant products that are currently targeted by the CBAM Reg-
ulation, namely cement, electric energy production, fertilisers, iron and steel, alu-
minium and chemicals (hydrogen).’” The gradual introduction of the CBAM in the
next years (CBAM phase-in) is complementary to the intertwined reform of the al-
location of free allowances under the EU Emissions Trading System (ETS) to sup-
port the decarbonisation of the EU industry, which should be correspondingly super-
seded through replacement (ETS phase-out).*® Notably, the goods originating in
countries that are either integrated (Iceland, Liechtenstein, Norway) or subject to a
carbon pricing system that is fully linked (Switzerland) to the ETS are exempted
from the application of the CBAM.*’ Apart from ‘the development of bilateral, mul-
tilateral and international cooperation’, all other third countries are provided by the
EU with the option to join a ‘Climate Club’ of future creation, namely ‘a forum of

countries with carbon pricing instruments or other comparable instruments’.*’

33 Regulation (EU) 2021/1119 of the European Parliament and of the Council of 30 June 2021
establishing the framework for achieving climate neutrality and amending Regulations (EC) No 401/2009
and (EU) 2018/1999 (European Climate Law). This legal framework is also completed by the Regulation
(EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on the making available
on the Union market and the export from the Union of certain commodities and products associated with
deforestation and forest degradation and repealing Regulation (EU) No 995/2010 (Deforestation
Regulation).

3 CBAM Regulation, Art 1(1) and Recital 9: ‘Carbon leakage occurs if, for reasons of costs related
to climate policies, businesses in certain industry sectors or subsectors transfer production to other
countries or imports from those countries replace equivalent products that are less intensive in terms of
greenhouse gas emissions’.

35 G Dolphin and G Ferrucci, ‘The EU’s CBAM: Implications for Member States and Trading
Partners’, IMF Working Paper WP/25/125 (June 2025) 4.

36 T Nielsen et al, ‘The Risk of Carbon Leakage in Global Climate Agreements’ (2021) 21
International Environment Agreements 147.

37 CBAM Regulation, Art 2(1) and Annex 1.

38 Ibid, Art 1(2)-(3).

39 Ibid, Recital 16.

40 Ibid, Recital 72.
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The Regulation crucially focuses on the carbon footprints that are embedded in the
targeted products.*' In this respect, the CBAM envisages a ‘fair price’ on the carbon
emitted during the production of carbon intensive goods that enter the EU single mar-
ket, thus encouraging cleaner industrial production also in non-EU countries. That the
CBAM Regulation has the purpose to foster decarbonisation, also through the transfer
of technology, in third countries extraterritorially is expressly stated therein.** In par-
ticular, the aforementioned *fair price’ comprises the embedding™® of carbon emissions
generated in the production of the concerned goods that are imported into the Union,
hence ensuring through a sort of equalisation mechanism that the carbon price of im-
ports is equivalent to the (otherwise higher) carbon price that is applied to domestic
production.** Accordingly, with the aim to level the playing field internally in the EU,
the CBAM addresses the relevant local industries’ concerns over competitive disad-
vantages associated with asymmetrical (lower) carbon prices in foreign countries.

The CBAM Regulation also regulates the procedure that is applicable to inter-
ested importers for applying for the status of authorized CBAM declarants,*’ the
submissions of CBAM declarations in the CBAM registry starting from 2027,% as
well as the calculation of embedded emissions*’ and the relevance of the payment of
the carbon price in the country of origin of the imported goods.* In the framework
of the first EU ‘Omnibus’ packages of 26 February 2025, the European Commission
proposed a set of changes to simplify the CBAM and enhance its effectiveness and

4l Ibid, Recital 8: ‘While the Union has substantially reduced its domestic greenhouse gas
emissions, the greenhouse gas emissions embedded in imports to the Union have been increasing,
thereby undermining the Union’s efforts to reduce its global greenhouse gas emissions footprint. [...]".

42 Ibid, Recitals 10 and 14.

4 1bid, Art 3(22): ““embedded emissions” means direct emissions released during the production
of goods and indirect emissions from the production of electricity that is consumed during the
production processes, calculated in accordance with the methods set out in Annex IV [...]".

4 TImporters of the products listed in Annex I have the possibility to demonstrate a lower
embedding of GHG emissions. Pursuant to Art 9(1) of the CBAM Regulation, ‘[a]n authorised CBAM
declarant may claim in the CBAM declaration a reduction in the number of CBAM certificates to be
surrendered in order to take into account the carbon price paid in the country of origin for the declared
embedded emissions. The reduction may be claimed only if the carbon price has been effectively paid
in the country of origin. In such a case, any rebate or other form of compensation available in that
country that would have resulted in a reduction of that carbon price shall be taken into account’. In
addition, the European Commission and the competent authorities established in each Member State
may review CBAM declarations at a later stage (see Art 19(1) of the CBAM Regulation). Pursuant to
Art 3(24) of the CBAM Regulation, ““CBAM certificate” means a certificate in electronic format
corresponding to one tonne of CO2e of embedded emissions in goods’.

4 CBAM Regulation, Arts 5 and 17.

46 Tbid, Arts 6 and 14. The application process to become an authorised CBAM declarant was
launched on 31 March 2025 in the CBAM registry. This launch allows importers and indirect customs
representatives to apply for the status of authorised CBAM declarant.

47 Ibid, Art 7 and Annex IV.

48 Ibid, Art 9.
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efficiency.® One of the main amendments of the CBAM is predicted to consist in
the exemption of small and occasional importers from CBAM obligations, mostly
small-medium enterprises (SMEs) and individuals. This is meant to be implemented
through the application of a de minimis cumulative annual threshold of 50 tonnes
mass of embedded emissions per importer.> Moreover, while various rules and pro-
cedures under the CBAM will be simplified (e.g., the authorisation of CBAM de-
clarants, the method for the calculation of embedded emissions, the reporting re-
quirements, the management of regulated importers’ financial liability), an envis-
aged legislative proposal is expected to extend the scope of the Regulation to other
ETS sectors, downstream goods and indirect emissions.

4. Legality of the CBAM under the Law of the World Trade Organization (WTO)

In relation to its consistency with the WTO regime,’' the CBAM has prompted crit-
icism that it could be construed as a sophisticated instrument of ‘green’ industrial
policy aimed at protectionism in favour of domestic producers vis-a-vis foreign com-
petitors rather than genuinely serving climate change action goals.>” For instance, as
mentioned above, the relevant goods (e.g., cement) imported in the EU from Iceland,
Liechtenstein, Norway and Switzerland are exempted from the application of the
CBAM.* Provided that the exemption from the application of the CBAM substanti-
ates an ‘advantage, favour, privilege or immunity granted by any contracting party
to any product originating in or destined for any other country’, this constitutes
origin-based discrimination between like imported products in violation of the MFN
treatment pursuant to Article I:1 of the GATT 1994. Notably, the rule of outland or
foreign parity between like, including directly competitive and substitutable, im-
ported goods cannot be circumvented through regulatory distinctions based on the
reference to non-product-related processes and production methods, such as with re-
spect to the thresholds of embedded GHG emissions.>* Accordingly, cements im-
ported from Switzerland and, for example, from India would be considered ‘like’
products based on the ordinary criteria (or groupings of potentially shared character-
istics) of their physical properties, end-uses, consumers’ tastes and habits and tariff

4 See Press Release, ‘Commission simplifies rules on sustainability and EU investments,
delivering over €6 billion in administrative relief” (26 February 2025), at ec.europa.eu.

30 This is predicted to eliminate CBAM obligations for approximately 90% of importers, while still
covering over 99% emissions in scope.

31 Recital 15 of the CBAM Regulation emphasizes ‘ensuring compatibility with World Trade
Organization law’.

32 K Aiginger and D Rodrik, ‘Rebirth of Industrial Policy and an Agenda for the Twenty-First
Century’ (2020) 20 Journal of Industry, Competition and Trade 189; C Bown, ‘Modern Industrial Policy
and the WTO’ (Peterson Institute for International Economics Working Paper 23-15, December 2023).

33 CBAM Regulation, Recital 16.

3 Abel (n 1), 120.


https://ec.europa.eu/commission/presscorner/detail/en/ip_25_614
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classification.” This entails that the factor of a different (higher) quantity of direct
GHG emissions released during the production of goods (and indirect emissions
from the production of electricity that is consumed during the production processes)
cannot allow discrimination by the EU, including with respect to the obligation of
WTO Member States to grant the MFN treatment under Article I:1 of the GATT
1994. This holds through also with regard to the obligation of the EU to guarantee
national treatment on internal taxation and regulation (inland parity) pursuant to Ar-
ticle III of the GATT 1994 concerning the relationship between imported and like
domestic products of national origin. Notably, under the GATT 1994, Article II1:2
regulates ‘internal taxes or other internal charges of any kind’,*® whereas Article I11:4
applies to ‘all laws, regulations and requirements’ affecting imported products,
namely their ‘internal sale, offering for sale, purchase, transportation, distribution or
use’.”” Provided that it falls under the category of ‘laws, regulations and require-
ments’ and its application engenders less favourable treatment, the CBAM Regula-
tion is inconsistent with Article II1.4 of the GATT 1994 in so far as it determines a
detrimental impact on the competitive opportunities of the relevant imported goods
in vis-a-vis the like domestic products. Finally, the CBAM Regulation may also be
subject to scrutiny against the applicability of Article II:1 of the GATT 1994 con-
cerning all WTO Member States’ obligation relating to their schedules of conces-
sions, in particular to respect bound tariffs.>®

Having established that a WTO panel may ascertain that various provisions of
the CBAM Regulation are prima facie inconsistent with the MFN and NT obliga-
tions of the EU under Articles I and IIT of the GATT 1994, the EU may nevertheless
rely on its objective of climate change mitigation (for instance, through reducing
direct and indirect GHG emissions globally) to invoke a general exception of envi-
ronmental nature under Article XX of the GATT 1994 in order to justify its viola-
tions. Accordingly, the EU may successfully argue that the CBAM falls under the
scope of measures legitimately aimed at the protection of ‘human, animal or plant
life or health’ under Article XX(b) and the ‘conservation of exhaustible natural re-
sources if such measures are made effective in conjunction with restrictions on do-
mestic production or consumption’ under Article XX(g) of the GATT 1994. At the

35 Appellate Body Report, European Communities — Measures Affecting Asbestos and Products
Containing Asbestos (EC — Asbestos), adopted on 12 March 2001,WT/DS135/AB/R, para. 101 (in
relation to the interpretation of Art III:4 of the GATT 1994). The Appellate Body described the four
criteria as follows: ‘(i) the physical properties of the products; (ii) the extent to which the products are
capable of serving the same or similar end-uses; (iii) the extent to which consumers perceive and treat
the products as alternative means of performing particular functions in order to satisfy a particular want
or demand; and (iv) the international classification of the products for tariff purposes’.

36 GATT 1994, Art 111:2.

ST GATT 1994, Art 111:4.

8 Ex multis, P Van den Bossche and W Zdouc, The Law and Policy of the World Trade
Organization, (5™ edn, Cambridge University Press 2022) 337-376.
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same time, as occurred in the EU — Palm QOil cases, which have been analysed
above,” a panel is not likely to rely on the general exception of the protection of
‘public morals’ under Article XX(a) of the GATT 1994.°° Moreover, as to the gen-
eral exception under Article XX(b) of the GATT 1994 (protection of human, animal
or plant life or health), the CBAM shall further be held as ‘necessary’ to fulfil its
legitimate objective (necessity test). In this respect, the CBAM would not need to
have an immediately observable or discernible impact on the objective to reduce
GHG emissions. For instance, the Appellate Body in Brazil — Retreaded Tyres noted
that ‘measures adopted in order to attenuate global warming and climate change...
can only be evaluated with the benefit of time’.®' To such an extent, it would be
sufficient for the EU to establish that the CBAM is apt to make a material contribu-
tion to the achievement of that objective, which is in place ‘when there is a genuine
relationship of ends and means between the objective pursued and the measure at
issue’.%? Further, to satisfy the necessity test the CBAM should not be considered as
being more trade restrictive than necessary to attain the protection of human, animal
or plant life or health. This entails the conclusion that less trade restrictive alternative
measures should not have been reasonably available to the EU ‘to achieve its desired
level of protection with respect to the objective pursued under Article XX of the
GATT 1994°.% In this respect, the burden to identify the alternative measures that
the EU should have taken would be allocated to the complainant States. Only at that
point, the EU would be required to demonstrate that less trade restrictive alternatives
were not reasonably available ‘in the light of the interests or values being pursued
and the party’s desired level of protection’.® To this extent, it would not be for the
WTO DSS to second-guess the level of protection chosen by the EU because, as held
by the Appellate Body, ‘the fundamental principle is the right that WTO Members
have to determine the level of protection that they consider appropriate in a given
context’.®> This would allow the EU to establish that the provisions of the CBAM
Regulation (for instance, the exemption of the relevant goods imported from Iceland,
Liechtenstein, Norway and Switzerland) that are inconsistent with the WTO covered

3 Supra, Section 2.

%0 See EU — Palm Oil (Malaysia) (n 23) paras 7.1089-7.1091; EU — Palm Oil (Indonesia) (n 23)
paras 7.1097-7.1099.

o' Brazil — Retreaded Tyres (n 5) para. 151. In US — Gasoline, the Appellate Body held in the
context of Article XX(g) of the GATT 1994 that, ‘in the field of conservation of exhaustible natural
resources, a substantial period of time, perhaps years, may have to elapse before the effects attributable
to implementation of a given measure may be observable’. Cf. US — Gasoline (n 5) 21.

2 Brazil — Retreaded Tyres (n 5) paras 145, 151, 210.

93 Appellate Body Report, China — Measures Affecting Trading Rights and Distribution Services
for Certain Publications and Audiovisual Entertainment Products (China — Publications and
Audiovisual Products), WT/DS363/AB/R, adopted on 19 January 2010, para. 318.

% Ibid, para. 319.

95 Brazil — Retreaded Tyres (n 5) para. 210.
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agreements, as explained above, may nevertheless plainly meet the requirements for
provisional justification under Articles XX(b) and XX(g) of the GATT 1994.
Finally, even in case of prima facie justification under a general exception of envi-
ronmental nature under Article XX of the GATT 1994, the design and implementation
of the CBAM may lend themselves to allegations of non-conformity with the manda-
tory requirements of the chapeau of Article XX of the GATT 1994 with respect to the
tests of even-handedness and non-arbitrariness in its concrete application. Under the
chapeau of Article XX of the GATT 1994, prima facie justified measures should not
be ‘applied in a manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail, or a disguised re-
striction on international trade’,°® which represents a corollary of the principle of good
faith.®” Accordingly, the function of the chapeau is to prevent the trade distortive effects
of a Member State’s otherwise legitimate measure and, hence, its abuse of right.*® The
design and implementation of the CBAM may result in arbitrary effects, especially re-
garding the rules for calculation of the embedded GHG emissions associated with the
concerned imported products, which should reflect adequately the real emissions in the
exporting country.® For instance, in its request for consultations at the WTO the Rus-
sian Federation has submitted that the EU has ‘the possibility to arbitrarily determine
the number of CBAM certificates required to be purchased and surrendered in connec-
tion with imports into the EU of the covered goods, in particular, through the require-
ments to use default values (established by the EU) for the purpose of calculation of the
relevant emissions and, consequently, the number of certificates to be surrendered. Such
default values vary depending on, for instance, the country of origin of the covered
goods or of the electricity generation’.” In this respect, the ‘rational relationship’ be-
tween the CBAM itself and the accomplishment of the objective of climate change mit-
igation through the prevention of carbon leakage may be questioned.”' While this could
engender a creeping barrier to trade targeting major economic partners, the amendments
of the CBAM announced by the European Commission in 2025 aims to simplify exactly
the method for the quantification of the GHG emissions that are embedded in the regu-
lated products. In addition, the CBAM shall not consist in the rigid and inflexible im-
position of essentially the same programme of carbon pricing to all exporting Members,

% GATT 1994, Art XX, chapeau.

7 US — Gasoline (n 5) 22; US — Shrimp (n 5) paras 120, 151, 158; Brazil — Retreaded Tyres (n 5)
para. 224. See C Riffel, ‘The Chapeau: Stringent Threshold or Good Faith Requirement’ (2018) 45
Legal Issues of Economic Integration 141.

%8 Appellate Body Report, Indonesia — Importation of Horticultural Products, Animals and
Animal Products (Indonesia — Import Licensing Regimes), adopted on 22 November 2017,
WT/DS477/AB/R, WT/DS478/AB/R, para. 5.95.

% The relevant calculation methods should also correspond to the furthest extent to the ETS
schemes applicable in the EU.

" EU- CBAM (n 4) 4.

7! Brazil — Retreaded Tyres (n 5) paras 227, 246.
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which should be allowed sufficient latitude to enact programmes that are comparable
in effects to that of the restricting Member.”* Finally, although the CBAM clearly is a
unilateral measure by a WTO Member State, the EU should (continue to) pursue in
good faith multilateral discussions at the diplomatic level concerning the harmonized
implementation of BCAs and in general carbon pricing schemes with the third countries
that are more significantly affected, for example in the context of the Conference of the
Parties (COP) under the aegis of the UNFCCC.

At the same time, the chapeau of Article XX of the GATT codifies the qualifier
that the arbitrary or unjustifiable discrimination (de jure or de facto) shall not occur
‘between countries where the same conditions prevail’.”® The term ‘countries’ refers
to the importing Member concerned and the exporting Members, as assumed by the
Appellate Body in US — Gasoline.”* To assess whether the same conditions prevail
in the EU and the exporting Member States (such as Brazil, China, India or South
Africa),” the CBAM should preferably provide for a mechanism of ‘inquiry into the
appropriateness of the regulatory program for the conditions prevailing in those ex-
porting countries’.”® The availability of such a mechanism would point to the ab-
sence of protectionist design in the structure of the CBAM itself. On these premises,
a WTO panel may find discretely that the relevant imported products and produc-
tions that fall under the regulatory scope of the CBAM are not subject in the country
of origin to adequate carbon pricing mechanisms that are at least comparable in ef-
fects to the application of domestic systems of allocation of allowances as under the
ETS or taxation schemes.”” This may constitute a persuasive ground substantiating

72 US — Shrimp (n 5) para. 177; Appellate Body Report, United States — Import Prohibition of
Certain Shrimp and Shrimp Products — Recourse to Article 21.5 of the DSU by Malaysia (US — Shrimp
(Article 21.5) — Malaysia), adopted on 21 November 2001, WT/DS58/AB/RW, para. 144. For example,
the UK is going to implement its own CBAM, which is expected to be rather similar to the EU CBAM.
See www.gov.uk.

73 See G Marin Duran, ‘Securing Compatibility of Carbon Border Adjustments with the Multilateral
Climate and Trade Regimes’ (2023) 72 International and Comparative Law Quarterly 95-101.

74 US — Gasoline (n 5) 23-24: ‘The reply of the United States was to the effect that it interpreted
that phrase as referring to both the exporting countries and importing countries and as between
exporting countries... At no point in the appeal was that assumption challenged by Venezuela or
Brazil’. See also US — Shrimp (n 5) para. 150: ‘In United States — Gasoline, we accepted the assumption
of the participants in that appeal that such discrimination could occur not only between different
exporting Members, but also between exporting Members and the importing Member concerned’.

75 The bloc of the BASIC (Brazil, South Africa, India and China) is considered to be the main
opponent of the CBAM. See, e.g., Joint Statement issued at the conclusion of the 30th BASIC
Ministerial Meeting on Climate Change hosted by India on 8 April 2021, para. 19: “Ministers expressed
grave concern regarding the proposal for introducing trade barriers, such as unilateral carbon border
adjustment, that are discriminatory and against the principles of Equity and CBDR-RC’.

76 US — Shrimp (n 5) para. 165.

7T As already noted, such a comparative analysis encompasses the assessment of the conditions
prevailing in the EU as importing country, on one hand, and in the exporting countries whose relevant
products and productions are exempted from the CBAM and all the other countries which would
challenge the CBAM before the WTO DSS, on the other hand.


https://www.gov.uk/government/consultations/addressing-carbon-leakage-risk-to-support-decarbonisation/outcome/factsheet-uk-carbon-border-adjustment-mechanism
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that the CBAM does not violate the chapeau of Article XX of the GATT 1994 be-
cause discrimination would be applied between countries where the ‘same condi-
tions’ do not prevail. Therefore, provided that the CBAM is provisionally justified
under a general environmental exception under Article XX(b) or (g), the discrimina-
tory measures that would be found as inconsistent with the NT and MFN treatment
obligations of the EU would be also compliant with the chapeau of Article XX of
the GATT 1994. While the application of the rules for calculating the GHG emis-
sions that are embedded in the relevant imported products remains controversial in
terms of rationality, this reasoning would preserve the overall WTO legality of the
CBAM.

5. The CBAM under the Lens of International Climate Change Law

Under the perspective of international environmental law, especially under the ICCR,
the CBAM aims to fully realize the ‘ambition cycle’ of the fight against climate
change, notably in furtherance of the obligations established by the Paris Agreement
of 12 December 2015, adopted multilaterally under the aegis of the UNFCCC.”® The
‘ambition cycle’ consists in the combination of the expectation of progression of the
States’ climate efforts communicated through their NDCs pursuant to Article 3, the
global stocktake under Article 14, which will be operative from 2025 and embodies
the inventory mechanism for assessing the States’ collective progress in the further-
ance of climate change actions in the long-term perspective, and the binding obligation
of each Party to present NDCs every five years pursuant to Article 4 of the Paris Agree-
ment.” In particular, pursuant to Article 3 of the Paris Agreement, ‘[a]s nationally
determined contributions to the global response to climate change, all Parties are to
undertake and communicate ambitious efforts as defined in Articles 4, 7,9, 10, 11 and
13 with the view to achieving the purpose of” the Paris Agreement itself.** Moreover,
it is established that ‘[t]he efforts of all Parties will represent a progression over
time’.®! Pursuant to Article 4, each Party ‘shall prepare, communicate and maintain
successive nationally determined contributions that it intends to achieve. Parties shall
pursue domestic mitigation measures, with the aim of achieving the objectives of such

78 L Rajamani, ‘Ambition and Differentiation in the 2015 Paris Agreement: Interpretative
Possibilities and Underlying Politics’ (2016) 65 International and Comparative Law Quarterly 493.

7 L Rajamani and J Werksman, ‘Climate Change’ in L Rajamani and J Peel (eds), The Oxford
Handbook of International Environmental Law (2" edn, Oxford University Press 2021) 503; L
Rajamani and D Bodansky, ‘The Paris Rulebook: Balancing International Prescriptiveness with
National Discretion’ (2019) 68 International and Comparative Law Quarterly 1026; A Zahar,
‘Collective Progress in the Light of Equity Under the Global Stocktake’ (2019) 9 Climate Law 101.

80 Paris Agreement, Art 3.

81 Ibid.

82 B Mayer, ‘Article 4: Mitigation’ in G Van Calster and L Reins (eds), The Paris Agreement on
Climate Change (Edward Elgar Publishing 2021) 109.
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contributions’.® Each State Party shall communicate every five years its NDCs and
every successive edition thereof shall ‘represent a progression’ and ‘reflect’ the ‘high-
est possible ambition’ of the issuing State (self-differentiation).** These obligations
bind all the Contracting Parties of the Paris Agreement, having regard to their ‘com-
mon but differentiated responsibilities and respective capabilities, in the light of dif-
ferent national circumstances’ (CBDRRC-NC).% The ‘ambition cycle’ posits that, but
for a certain degree of flexibility and modularity, NDC commitments that are instru-
mental to the realisation of the goals of the Paris Agreement — first and foremost its
temperature goal, the net zero target and the financial pledge (Article 2) — must not be
overturned and, moreover, must be progressively strengthened.

While in international trade law commercial discrimination between States, as em-
bodied in the MFN and NT rules, is in principle illegitimate, in international environ-
mental law differentiation between countries has to be applied based on the notion of
common but differentiated responsibilities (CBDR).*® The CBDR principle is struc-

8 Paris Agreement, Art 4(2). See M Doelle, ‘The Heart of the Paris Rulebook: Communicating
NDCs and Accounting for Their Implementation’ (2019) 9 Climate Law 3.

84 Paris Agreement, Arts 4(3) and 4(9). See L Rajamani and E Guérin, ‘Central Concepts in the
Paris Agreement and How They Evolved’ in D Klein et al (eds), The Paris Agreement on Climate
Change. Analysis and Commentary (Oxford University Press 2017) 78: ‘[s]uffice it to say here that
these expectations in relation to progression are of tremendous significance, as they are designed to
ensure that, notwithstanding the national determined nature of contributions from parties, the regime as
a whole is moving towards ever more ambitious and rigorous actions from parties. This ensures that
there is a ‘direction of travel’ for the regime, as it were’. See also D Bodansky, J Brunnée and L
Rajamani, International Climate Change Law (Oxford University Press 2017) 234: ‘[t]he standards of
progression and highest possible ambition are arguably objective rather than self-judging’.

8 Paris Agreement, Arts 2(2) and 4(3). See S Maljean-Dubois, ‘The Paris Agreement: A New Step
in the Gradual Evolution of Differential Treatment in the Climate Regime’ (2016) 25 Review of
European, Comparative & International Environmental Law 154; C Voigt and F Ferreira, ‘Dynamic
Differentiation: The Principles of CBDR-RC, Progression and Highest Possible Ambition in the Paris
Agreement’ (2016) 5 Transnational Environmental Law 294; C Voigt and F Ferreira, ‘Differentiation
in the Paris Agreement’ (2016) 6 Climate Law 58.

8 EB Weiss, ‘Common but Differentiated Responsibilities in Perspective’ (2002) ASIL Proceedings
366; D French, ‘Developing States and International Environmental Law: The Importance of
Differentiated Responsibilities’ (2000) 49 International and Comparative Law Quarterly 35; L Rajamani,
“The Principle of Common but Differentiated Responsibility and the Balance of Commitments under the
Climate Regime’ (2000) 9 Review of European, Comparative & International Environmental Law 120;
CD Stone, ‘Common but Differentiated Responsibilities in International Law’ (2004) AJIL 276; S
Maljean-Dubois and P Moraga Sariego, ‘Le principe des responsabilités communes mais différenciées
dans le régime international du climat’ (2014) 55 Les Cahiers de Droit 83; L Rajamani, ‘Common but
Differentiated Responsibilities’, in L Krdmer and E Orlando (eds), Principles of Environmental Law
(Edward Elgar Publishing 2018) 291; P Cullet, ‘Differentiation’ in Rajamani and Peel (n 79) 333: ‘The
principle of CBDR may not have become a principle of customary international law in itself but the equity
dimension of international environmental law constitutes an intrinsic part of this branch of international
law’; P Cullet, ‘Differential Treatment in Environmental Law: Addressing Critiques and Conceptualizing
the Next Steps’ (2016) 5 Transnational Environmental Law 305; T Leclerc, ‘“The Notion of Common but
Differentiated Responsibilities and Respective Capabilities: A Commendable but Failed Effort to Enhance
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tural in international environmental law and is found in Principle 7 of the Rio Decla-
ration on Environment and Development of 13 June 1992,%” Article 3.1 of the
UNFCCC (common but differentiated responsibilities and respective capabilities —
CBDRRC)® and Article 2.2 of the Paris Agreement (common but differentiated re-
sponsibilities and respective capabilities, in the light of different national circum-
stances — CBDRRC-NC), whereby it is significantly rooted to equity.® Somehow rem-
iniscent of the New International Economic Order (NIEO) doctrines,”” the CBDR prin-
ciple demands that developed countries should fake the lead in combating climate
change and its adverse effects in light of their historical records and current levels of
GHG emissions. As held by the International Court of Justice in its advisory opinion
of 23 July 2025, ‘the principle of common but differentiated responsibilities and re-
spective capabilities reflects the need to distribute equitably the burdens of the obliga-
tions in respect of climate change, taking into account, inter alia, States’ historical and
current contributions to cumulative GHG emissions, and their different current capa-
bilities and national circumstances, including their economic and social develop-
ment’.”! Therefore, non-industrialized States benefit from differential treatment in
light of their low(er) figures of GHG emissions and respective capabilities and national
circumstances.’? Consequently, the burden of the efforts to fight climate change is
shared unevenly between States under the ICCR based on the two markers of differ-
entiation of the contribution to global environmental harm and capability.”® Further-
more, the obligations established in multilateral environmental agreements (MEASs)
are ‘differentiated on the basis of the differing socio-economic circumstances of dif-
ferent groups of States’ (national circumstances).”* The CBDR principle has three

Equity in Climate Law’ in B Mayer and A Zahar (eds), Debating Climate Law (Cambridge University
Press 2021) 76.

87 UN Doc. A/CONF.151/26 (Vol. I), Annex I, Principle 7. See P Cullet, ‘Principle 7: Common
but Differentiated Responsibilities’ in J Vifiuales (ed), The Rio Declaration on Environment and
Development: A Commentary (Oxford University Press 2015) 229.

8 D Bodansky, ‘The United Nations Framework Convention on Climate Change: A Commentary’
(1993) 18 Yale Journal of International Law 501-502.

8 C Voigt, ‘Equity in the 2015 Climate Agreement: Lessons from Differential Treatment in
Multilateral Environmental Agreements’ (2014) 4 Climate Law 50. See also F Francioni, ‘Equity in
International Law’, Max Planck Encyclopedia of Public International Law (MPEPIL), November 2020.

% P Cullet, ‘Differential Treatment in International Law: Towards a New Paradigm of Inter-State
Relations’ (1999) 10 European Journal of International Law 566.

o1 Obligations of States in respect of Climate Change (Advisory Opinion) (ICJ, 23 July 2025) para. 148.

92 See Voigt and Ferreira, ‘Dynamic Differentiation’ (n 85) 301, who conclude that ‘the Paris
Agreement adopts a more diversified way of differential treatment, allowing a wider array of parameters
to be taken into account when parties determine their national contributions, while being set against the
normative background of the UNFCCC’ (emphasis in the original).

93 J Scott and L Rajamani, ‘EU Climate Change Unilateralism’ (2012) 23 European Journal of
International Law 477 (in relation to Art 3.1 of the UNFCCC).

%4 French (n 86) 53.
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main operational applications.’® Firstly, States’ obligations may be qualified through
contextualization based on their unequal capacity to address a given environmental
problem.”® Secondly, MEAs may provide tailored and more lenient implementation
mechanisms for States with lower budgetary resources and capability to enforce treaty
requirements’’ ‘such as delayed compliance schedules [grace periods], permission to
adopt subsequent base years, delayed reporting schedules, and softer approaches to
non-compliance’.”® Thirdly, non-capable countries may benefit from preferential aid
from developed countries in the form of financial assistance technology transfer and
other capacity-building programmes.®’

With respect to the design of the CBAM, the principle of CBDR would require
differential treatment by the EU to the benefit of the relevant imported products that
originate from those States who have not historically contributed and are not cur-
rently contributing significantly to the global stock of GHG emissions.'® Accord-
ingly, LDCs, such as Small Island Developing States, should be offered preferential
treatment in comparison to all other exporting States, including for example recently
industrialised countries, also due to the materially different impacts that may result
from the application of the CBAM in light of the national circumstances. This might
have been implemented in the CBAM through a waiver for LDCs or the provision
of more favourable commercial treatment of the products and productions originat-
ing therefrom. The absence of any of these regulatory mechanisms in the CBAM is
an indicator of its inconsistency with the CBDR principle under international envi-

% J Peel, ‘Re-evaluating the Principle of Common but Differentiated Responsibilities in
Transnational Climate Change Law’ (2016) 5 Transnational Environmental Law 247.

% E.g., Vienna Convention for the Protection of the Ozone Layer, 22 March 1985, entered into
force on 22 September 1988, preamble (‘Taking into account the circumstances and particular
requirements of developing countries’), Arts 2.2 (‘in accordance with the means at their disposal and
their capabilities’) and 4.2 (‘taking into account in particular the needs of the developing countries’);
Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and Their
Disposal, 22 March 1989, entered into force on 5 May 1992, preamble (‘Taking into account also the
limited capabilities of the developing countries to manage hazardous wastes and other wastes’).

97 E.g., Montreal Protocol on Substances that Deplete the Ozone Layer, 16 September 1987,
entered into force on 1 January 1989, Art 5.1 (10-year grace period for developing countries).

%8 Scott and Rajamani (n 93). 478.

% E.g., UNFCCC, Art 4.3; Stockholm Convention on Persistent Organic Pollutants, 22 May 2001,
entered into force on 17 May 2004, Art 13.2; Convention to Combat Desertification in Those Countries
Experiencing Serious Drought and/or Desertification, Particularly in Africa, 17 June 1994, entered into
force on 26 December 1996, Art 20.2; Convention on Biological Diversity, 5 June 1992, entered into
force on 29 December 1993, Arts 16 and 20; Basel Convention on the Control of Transboundary
Movements of Hazardous Wastes and Their Disposal, 22 March 1989, entered into force on 5 May
1992, Art 10.3; International Tropical Timber Agreement, done at Geneva on 27 January 2006, entered
into force on 7 December 2011, Art 27.4; Vienna Convention for the Protection of the Ozone Layer, 22
March 1985, entered into force on 22 September 1988, Art 4.2; Montreal Protocol on Substances that
Deplete the Ozone Layer, 16 September 1987, entered into force on 1 January 1989, Art 10A.

100 Cullet (n 90) 307-309.
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ronmental law. Consequently, the full-fledged loyalty of the EU to the Paris Agree-
ment may be questioned since CBDR is a cardinal pillar in its legal architecture.'"’
Furthermore, unlike under the CBAM Regulation, the revenues that are generated
by the application of the CBAM itself should be invested directly in programmes of
support to decarbonisation in LDCs.'” The introduction of ‘a new own resource
based on the revenues generated by the sale of CBAM certificates’ to the benefit of
these countries is only anticipated, but not yet implemented by the EU.'® This would
support enhanced consistency of the CBAM with the ICCR, having regard to the
CBDRRC-NC principle and equity in general.

The concept of differential treatment, which is the main corollary of CBDR in
operational terms, is not alien to the multilateral trade regime.'® In the preamble of
the Marrakech Agreement, the WTO Members sought ‘both to protect and preserve

the environment and to enhance the means for doing so in a manner consistent with

their respective needs and concerns at different levels of economic development’.'?®

Moreover, WTO law allows non-reciprocal special and differential treatment (SDT
or S&D)' in favour of LDCs at variance with the MFN rule.'”” For example, SDT
is found in Article 12 of the TBT Agreement, which includes a regulatory waiver

101 Cf. Paris Agreement, preamble, Arts 2.2, 4.3, 4.19.

102 See also Marin Duran (n 73) 90.

103 CBAM Regulation, Recital 74. Recital 73 of the CBAM Regulation generally provides that ‘it
is desirable that the Union continue to provide financial support through the Union budget towards
climate mitigation and adaptation in LDCs, including in their efforts towards the decarbonisation and
transformation of their manufacturing industries’.

104 G Marceau and M George, ‘Trade, Climate and Differentiation: An Analysis of the Interaction
between the ‘Principle of Common But Differentiated Responsibilities’ and the WTO Agreement’
(2025) 16 Journal of International Dispute Settlement 1; Venzke and Vidigal (n 1) 217 ff., who mention
inter alia Art 66 of the TRIPS Agreement, which establishes for its application a minimum grace period
of 10 years for LDCs.

105 Agreement establishing the World Trade Organization, done at Marrakesh on 15 April 1994,
entered into force on 1 January 1995, preamble.

196 R Hudec, Developing Countries in the GATT Legal System (Cambridge University Press 2010).

107 Cf. Contracting Parties to the GATT, Decision of 28 November 1979, ‘Differential and More
Favourable Treatment Reciprocity and Fuller Participation of Developing Countries’, L/4903 (Enabling
Clause). The Enabling Clause constitutes the WTO legal basis for the Generalized System of
Preferences (GSP), originally devised in 1968 under the aegis of UNCTAD. Under the GSP, developed
countries could offer non-reciprocal preferential treatment (originally in relation to tariff barriers) to
products originating in developing countries selected ad hoc. On 15 June 1999, the General Council of
the WTO adopted the ‘Decision on Waiver regarding Preferential Tariff Treatment for Least-Developed
Countries’ (WT/L/304). This waiver, which has been progressively extended until 30 June 2019
(WT/L/759) and then 30 June 2029 (WT/L/1069), permits developing countries to offer preferential
tariff treatment to products imported from LDCs. On 17 December 2011, the WTO Ministerial
Conference adopted a waiver to enable developed and developing countries to provide preferential
treatment to services and service suppliers of LDCs (WT/L/847). Cf. J Pauwelyn, ‘The End of
Differential Treatment for Developing Countries: Lessons from the Trade and Climate Change
Regimes’ (2013) 22 Review of European, Comparative & International Environmental Law 29.
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from the application of ‘international standards, guides or recommendations’,'” and

Articles 9 and 10 of the Sanitary and Phytosanitary Measures Agreement (SPS
Agreement), also in relation to technical assistance.'”

An amendment of the CBAM that establishes a regulatory waiver or more fa-
vourable treatment for the products originating from LDCs (for instance, in terms of
quantification of the embedded emissions) would also survive the scrutiny of the
WTO DSS against the applicability of the chapeau of Article XX of the GATT 1994,
whose rationale is also found in Article 3.5. of the UNFCCC.''" In this respect, the
‘discrimination’ would not be in place between exporting WTO Members ‘where the
same conditions prevail’''! exactly because the different records of carbon footprints
based on historical and current levels of GHG emissions would provide rational jus-
tification consistent with the CBDR principle on the basis of the multilateral accords
adopted by the community of nations for the fight against climate change.'"?

6. Concluding Remarks

The CBAM stands as a remarkable instance of delicate balancing between climate
change action (climate-informed solutions) and trade restrictiveness (industrial pol-
icies and concerns) in unilateral State measures. The CBAM may also be enumerated
as new example of contingent unilateralism by the EU because it aims to produce

extraterritorial effects and appears to be conditional upon the adoption of ‘adequate

international or third country climate change regulation’.''?

This contribution has attempted to disentangle an apparent irreconcilability be-
tween international trade law, notably the law of the WTO, and international envi-
ronmental law, especially under the ICCR. While non-discrimination is the over-
arching principle under WTO law based on the MFN and NT rules, both the multi-
lateral trading system and the ICCR, in which the CBDR principle is paramount,

108 TBT Agreement, Art 12(1)-(10), especially Art 12(4).

109 SPS Agreement, Arts 9(1)-(2) and 10(1)-(4). Furthermore, see WTO, Special and Differential
Treatment Provisions in WTO Agreements and Decisions—Note by the Secretariat, Committee on Trade
and Development, WT/COMTD/W/27, 16 March 2023.

10 Sypra, Section 2.

1T Supra, Section 4.

12 Cf. US — Shrimp (n 5) para. 164: ‘it is not acceptable, in international trade relations, for one
WTO Member to use an economic embargo to require other Members to adopt essentially the same
comprehensive regulatory program, to achieve a certain policy goal, as that in force within that
Member’s territory, without taking into consideration different conditions which may occur in the
territories of those other Members’ (emphasis in the original).

113 Scott and Rajamani (n 93) 469-470, who also suggest that ‘[t]he EU may be thought to be acting
as a ‘norm entrepreneur’, using (the threat of) unilateral action to stimulate climate action elsewhere’
(pp. 472-473). See also RB Bilder, ‘“The Role of Unilateral State Action in Preventing International
Environmental Injury’ (1981) 14 Vanderbilt Journal of Transnational Law 51; D Bodanski, ‘What’s so
Bad About Unilateral Action to Protect the Environment?’ (2000) 11 European Journal of International
Law 339; L Boisson de Chazournes, ‘Unilateralism and Environmental Protection: Issues of Perception
and Reality of Issues’ (2000) 11 European Journal of International Law 315.
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provide for differential treatment in favour of LDCs in a dimension of speciality,
non-reciprocity and differentiation.

As it is in force, the CBAM Regulation is overall WTO compatible because its
violations of the MFN and NT obligations under Articles I and III would be provi-
sionally justified by virtue of a general exception of environmental nature under Ar-
ticle XX(b) and (g) of the GATT 1994. Moreover, the design and implementation of
the CBAM would resist scrutiny against the application of the chapeau of Article
XX itself especially because the discrimination between the EU and the exporting
Members and between the exporting Members themselves would rot be in place in
relation to ‘countries where the same conditions prevail’ in so far as potential com-
plainant States have not enacted climate change actions (e.g., carbon pricing sys-
tems) that are comparable in effects to those of the EU. At the same time, the EU
CBAM does not presently conform to the ICCR since it fails to adequately imple-
ment the CBDR principle by addressing the capabilities and national circumstances
of LDCs, including Small Island Developing States. Indeed, those countries do not
benefit from any regulatory waiver, facilitation mechanism, financial or technical
assistance or any other more favourable treatment. Provided that the CBAM would
be modified in order to accommodate differential treatment for LDCs, the amend-
ments would also be adjudicated as WTO consistent because the discrimination in
question would be applied on the basis of a rational distinction associated with the
historical and current GHG emissions and actual capabilities of the countries con-
cerned in line with international climate agreements. Conversely, LDCs may even
challenge the WTO legality of the CBAM — as it stands at present — based on its
failure to provide preferential treatment to their benefit in light of CBDR in relation
to the chapeau of Article XX of the GATT 1994. The legitimacy of the EU climate
ambition and leadership would be strengthened on condition that the CBDR princi-
ple would be addressed appropriately in the CBAM and internal laws and regulations
relating to climate change action.
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