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ABSTRACT: The European Union Deforestation Regulation (EUDR) represents a major policy in-
strument aimed at halting deforestation and forest degradation while contributing to climate
change mitigation by regulating trade in certain deforestation-risk products and commodities. This
paper evaluates the EUDR’s compatibility with the World Trade Organization’s (WTQO) Agree-
ment on Technical Barriers to Trade (TBT Agreement), focusing on the principles of non-discrim-
ination and necessity under Articles 2.1 and 2.2. The paper situates the analysis within the broader
context of the climate crisis, highlighting the increasing use of trade-related measures by the Eu-
ropean Union (EU) and other WTO Members to achieve environmental objectives. It assesses the
EUDR’s risk-based approach, considering whether it constitutes a legitimate exercise of regula-
tory autonomy or whether it amounts to arbitrary or unjustifiable discrimination and unnecessary
barriers to trade, particularly for developing and least-developed countries. Drawing on relevant
WTO case law, including the EU — Palm Oil (Malaysia) dispute, the study anticipates potential
outcomes should the measure be challenged. The findings indicate that although the EUDR im-
poses significant compliance costs with trade implications, its core objectives are justifiable under
WTO law and thus likely legitimate. However, elements such as unilateral benchmarking and the
imposition of differentiated obligations based on it may give rise to concerns regarding potential
WTO inconsistency. The paper argues that the EUDR exemplifies the need to align climate-re-
lated trade measures with WTO disciplines, which provide tools to balance climate mitigation and
trade liberalization. Parallels with the EU’s Carbon Border Adjustment Mechanism, already under
WTO scrutiny, highlight the broader systemic implications of trade-climate interactions.
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1. Introduction

Climate change constitutes one of the most pressing and complex crises confronting
the contemporary world. As early as the late 1980s, States recognised the phenome-
non as a ‘common concern of humankind,” necessitating timely multilateral cooper-
ation and concerted action.' Since then, governments have consistently recognized
climate change mitigation, especially the reduction of greenhouse gas (GHG) emis-
sions, as a global priority.?

Despite the adoption of three major multilateral treaties in this field — the 1992
United Nations Framework Convention on Climate Change (UNFCCC),* the 1997
Kyoto Protocol,* and the 2015 Paris Agreement’ — States continue to encounter con-
siderable challenges in aligning domestic implementation measures with the com-
mitments undertaken, and in achieving substantial reductions in GHG emissions.®

In this context, deforestation and forest degradation significantly exacerbate cli-
mate change by increasing GHG emissions.’” The burning of forests not only results
in the irreversible loss of essential carbon sinks, but also diminishes the adaptive
capacity of affected regions and contributes directly to the release of carbon dioxide
(COy) into the atmosphere.®

! Protection of Global Climate for Present and Future Generations of Mankind, UNGA Res 43/53
(12 June 1988), UN Doc A/RES/43/53, paras 1-2.

2 Protection of Global Climate for Present and Future Generations of Mankind (n 1); United Na-
tions Framework Convention on Climate Change (adopted on 9 May 1992) 1771 UNTS 107 Art 3.2,
paras 1-2 Preamble. In these paragraphs, the Parties explicitly acknowledged that the ‘change in the
Earth’s climate and its adverse effects are a common concern of humankind.” Cf also Paris Agreement
(adopted on 12 December 2015) 2303 UNTS 162 para 11 Preamble; UNFCCC Conference of the Par-
ties serving as the meeting of the Parties to the Paris Agreement (CMA), ‘First Global Stocktake’ (2023)
Decision CMA5 FCCC/PA/CMA/2023/L.17 paras 153-157.

3 United Nations Framework Convention on Climate Change (n 2).

4 Kyoto Protocol to the United Nations Framework Convention on Climate Change (adopted on
11 December 1997) 2303 UNTS 162.

3 Paris Agreement (n 2). Art 2.2 grants States a margin of discretion as to what concerns the in-
struments to adopt to achieve the long—term temperature goals.

¢ The Intergovernmental Panel on Climate Change (IPCC) has repeatedly concluded that the cur-
rent efforts are insufficient to achieve countries net—zero pledges or to place the global community on
a trajectory consistent with limiting warming to 1.5°C, Katherine Calvin and others, IPCC, '2023: Cli-
mate Change 2023: Synthesis Report. Contribution of Working Groups I, I and III to the Sixth Assess-
ment Report of the Intergovernmental Panel on Climate Change’ (First, IPCC 2023).

7 IPCC, Climate Change and Land: IPCC Special Report on Climate Change, Desertification,
Land Degradation, Sustainable Land Management, Food Security, and Greenhouse Gas Fluxes in Ter-
restrial Ecosystems (Cambridge University Press 2022).

8 Ibid.
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Against this backdrop, an examination of the nationally determined contributions
(NDCs) submitted pursuant to the Paris Agreement reveals a discernible tendency
among States to employ trade-related measures as instruments for advancing their
climate mitigation objectives. ® This development has been enabled, in particular, by
the flexible, bottom-up architecture that underpins the design of the Paris Agree-
ment'® and has proven to be effective in reducing GHG emissions."!

The European Union (EU) has, over time, assumed a leading role in the adoption
of trade-related climate measures. It has introduced a series of initiatives designed to
advance its ambitious climate objectives, most notably the pursuit of climate mitiga-
tion and neutrality.'> One of the most prominent initiatives in this regard is the ‘Fit
for 55’ legislative package,'® which contains an extensive array of trade-related
measures in support of the Union’s climate ambitions. Among these, the Carbon
Border Adjustment Mechanism (CBAM)'* and the Regulation on Deforestation-
Free Products (EUDR)" have attracted particular controversy, especially in relation
to their consistency with the law of the World Trade Organization (WTO).

Although their primary rationale is climate mitigation, these measures are trade-
related in nature and, having been adopted by the EU as a WTO Member, must com-
ply with the rules and principles of the multilateral trading system. '

For reasons of brevity and clarity, this paper will confine its analysis to the
EUDR, examining its compatibility with the Agreement on Technical Barriers to

9 UNCTAD, ‘Mapping Trade-Related Measures in the Nationally Determined Contributions:
Technical Note’ (2023) at unctad.org.

19 Paris Agreement (n 2) Art 2. For more details on the Paris Agreement structure and obligations
see DR Klein and others (eds), The Paris Agreement on Climate Change: Analysis and Commentary
(Oxford University Press 2017).

A Lépissier and M Mildenberger, ‘Unilateral Climate Policies Can Substantially Reduce Na-
tional Carbon Pollution’ (2021) 166 Climatic Change 31. See, for example, World Bank Group, ‘Car-
bon Pricing for Climate Action’ (2021) at openknowledge.worldbank.org.

12 C Dupont and others, ‘Three Decades of EU Climate Policy: Racing toward Climate Neutrality?”
(2024) 15 WIREs Climate Change 1.

13 European Commission, ‘Communication from the Commission to the European Parliament, the
Council, the European Economic and Social Committee and the Committee of the Regions “Fit for 55
COM(2021) 550 final 55.

14 Regulation (EU) 2023/956 of the European Parliament and of the Council of 10 May 2023 Es-
tablishing a Carbon Border Adjustment Mechanism.

15 Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on
the Making Available on the Union Market and the Export from the Union of Certain Commodities and
Products Associated with Deforestation and Forest Degradation and Repealing Regulation (EU) No
995/2010.

16 The UNFCCC appears to implicitly suggest that unilateral environmental measures with trade
implications for other WTO Members are still subject to WTO law, see ‘United Nations Framework
Convention on Climate Change’ (n 2) Art 3.5. See also R Howse and A L Eliason, ‘Domestic and
International Strategies to Address Climate Change: An Overview of the WTO Legal Issues’ in T Cot-
tier, O Nartova and S Z Bigdeli (eds), International Trade Regulation and the Mitigation of Climate
Change (Cambridge University Press 2009) 52.


https://unctad.org/system/files/official-document/ditcmisc2023d2_en.pdf
https://openknowledge.worldbank.org/bitstreams/ec252205-01c5-5a5b-807e-f848b42d22cc/download
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Trade (TBT Agreernent),17 which would, in all likelihood, constitute the first point
to be analysed by a panel in the event of a dispute.'®

The significance of this study lies not only in the growing number of trade-re-
lated climate mitigation measures being introduced by WTO Members, '’ but also in
the fact that the EUDR’s ‘problematic sibling’ — the EU CBAM — has recently been
challenged before the WTO Dispute Settlement Body (DSB).?" It is therefore highly
likely that the EUDR will also face a legal challenge. Indeed, the measure has already
attracted considerable criticism within the Committee on Technical Barrier to Trade
(TBT), the Committee on Market Access (CMA), and the Council for Trade in
Goods (CTG) from other WTO Members.?! Concerns have also been raised regard-
ing the Regulation’s potential adverse effects on developing countries.?

In instances of non-compliance, WTO Members are initially obligated to bring
their measures into conformity. In the event of non-compliance, they may be subject
to compensation and the suspension of concessions or other obligations by other
Members. >

Against this backdrop, the present study seeks to anticipate the potential findings
of a panel based on precedents established in previous case law. The analysis pro-
ceeds as follows: first, it considers the impact of the EUDR on the importation of the
covered products and commodities within the EU market; second, it highlights the
relevance of the TBT Agreement and explores the challenges associated with the
legal qualification of the measure; and finally, it evaluates the EUDR in the context
of the principle of non-discrimination under Article 2.1 and the requirement to avoid
unnecessary trade restrictions under Article 2.2 of the TBT Agreement. The conclud-
ing section will offer final reflections on the compliance of the EUDR with the TBT
Agreement and — more broadly — the legitimacy of trade-related climate mitigation
measures.

17 Agreement on Technical Barriers to Trade (adopted on 15 April 1994) Annex 1A to the Marra-
kesh Agreement Establishing the World Trade Organization 1868 UNTS 120.

18 For more information on the assessment of CBAM under WTO law see ex multis 1 Espa, H Van
Asselt and J Francois, ‘The EU Proposal for a Carbon Border Adjustment Mechanism (CBAM): An
Analysis under WTO and Climate Change Law’ (WTI Working Paper 6/2022).

19 For more details see the WTO Environmental Database, available at edb.wto.org.

20 European Union and Its Member States — Carbon Border Adjustment Mechanism, Request for
Consultations by the Russian Federation, 12 May 2025, WT/DS639/1, G/L/1573 G/SCM/D142/1,
G/LIC/D/55.

2l “‘WTO Trade Concerns’ at tradeconcerns. wto.org.

22 See, inter alia, B Celiku, G Arenas, MA Garcia Paz, R Echandi, ‘The Impact of European Union
Deforestation Regulation: Four Lessons from Peru’s Journey’ (World Bank Blogs, 31 July 2024) at
blogs.worldbank.org; H B B Indrasto, H N Asyifa and T G Kuncoro, ‘Evaluation Impact of the European
Union Anti—Deforestation Regulation (EUDR) Policy: Empirical Study of Indonesian Agricultural Prod-
uct Exports’ (2024) Proceeding ISETH (International Summit on Science, Technology, and Humanity) 37.

23 Understanding on Rules and Procedures Governing the Settlement of Disputes (1994) Annex 2
to the Marrakesh Agreement Establishing the World Trade Organization 1869 UNTS 401, Arts 21.1,
21.3,22.


https://edb.wto.org/
https://tradeconcerns.wto.org/en/stcs?searchTerm=eudr
https://blogs.worldbank.org/en/latinamerica/the-impact-of-european-union-deforestation-regulation--four-less
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2. Theimpact of the EUDR on imported products: an analysis of the measure’s
key features

The EUDR was adopted on June 29, 2023, with the aim of mitigating GHG emissions
and preserving biodiversity by ensuring that specified products placed on, or exported
from, the EU market do not contribute to deforestation or forest degradation globally.**
In practice, the Regulation attempts to address the impact of the EU on global defor-
estation® and forest degradation?® by promoting the consumption of ‘deforestation-
free’ products. In this regard, the EUDR applies to both illegal and legal deforestation
when the criteria set forth in the definition of ‘deforestation’ are met.?’ Precisely, the
adjective ‘deforestation-free’ refers to commodities and products that ‘have been pro-
duced on land that has not undergone deforestation after December 31, 2020, and in
the case of relevant products that contain or have been made using wood, that the wood
has been harvested from the forest without inducing forest degradation after December
31,2020°.%® These commodities are currently seven and consist of cattle, cocoa, coffee,
palm oil, soya, rubber, wood, and soya as well as certain ‘covered’ products, which
contain, have been fed with or have been made using these commodities. These prod-
ucts include meat of cattle i.e. beef, leather, cocoa butter, chocolate, selected palm oil-
based derivates, furniture, printed paper, and plywood.?’

24 Regulation (EU) 2023/1115 (n 15) paras 8, 13 Recital.

%5 Ibid 2.3. In the Regulation, ‘deforestation’ refers to the ‘conversion of forest to agricultural use,
whether human—induced or not’. It is noteworthy that this definition applies to both the legal and illegal
deforestation.

26 Regulation (EU) 2023/857 of the European Parliament and of the Council of 19 April 2023 Amend-
ing Regulation (EU) 2018/842 on Binding Annual Greenhouse Gas Emission Reductions by Member
States from 2021 to 2030 Contributing to Climate Action to Meet Commitments under the Paris Agree-
ment, and Regulation (EU) 2018/1999 para 7. In the Regulation, degradation means a ‘structural changes
to forest cover, taking the form of the conversion of primary forest or naturally regenerating forest into
plantation forest or into other wooded land and the conversion of primary forest into planted forests’. It
should be noted that the definition of degradation will be reassessed after a period of five years. This
reassessment will determine whether the definition should be extended to encompass a more expansive
range of forest degradation drivers and forest ecosystems on a global scale, see ibid 44.

27 This aspect signifies an evolution and a more ambitious approach with regard to the EU Timber
Regulation that applies only to illegal logging, Regulation (EU) No 995/2010 of the European Parlia-
ment and of the Council of 20 October 2010 Laying down the Obligations of Operators Who Place
Timber and Timber Products on the Market Text with EEA Relevance. While the EU Timber Regula-
tion and the EUDR share similar purposes, the former is subject to a more limited scope. The EU Timber
Regulation remains in effect, despite its de facto replacement by the EUDR. Indeed, the timber sector
falls within the purview of the EUDR’s wood scope. While the EU Timber Regulation and the EUDR
share similar purposes, the former is subject to a more limited scope.

28 Regulation (EU) 2023/857 (n 26) para 13.

2 Regulation (EU) 2023/1115 (n 15) Annex 1.
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The EUDR applies to both imported and exported products, with no provision
for exemptions. It establishes a comprehensive prohibition on the placement or avail-
ability® of the designated commodities and products within the EU market, encom-
passing both importation and exportation.

This prohibition is governed by three cumulative criteria, all of which must be
met for commodities and products to qualify for entry into the EU market. Specifi-
cally, the commodities and covered products must: (i) have been produced on land
that has not undergone deforestation or forest degradation after December 31, 2020;
(i1) comply with the ‘legality requirement,” meaning they must have been produced
in accordance with the relevant laws and regulations of the country of production;
and (iii) be covered, upon entry into the EU, by a Due Diligence Statement (DDS).?'

As evidenced by the multiple delays in its implementation, the EUDR imposes
complex and multifaceted obligations that are likely to exert a significant impact on
the imports of the covered goods.*

Notably, the due diligence obligations are tripartite and are applicable to both op-
erators and traders, albeit in slightly different manners.** These entities are indeed re-
quired to establish and maintain a due diligence system — a comprehensive framework
for collecting relevant information®* — conduct risk assessments*> and implement risk

30 A product is considered to be ‘placed on the market’ when it is made available on the EU market
for the first time, including through importation. A product is deemed to be ‘made available on the
market’ when it is supplied for distribution, consumption, or use in the context of a commercial activity.

31 Regulation (EU) 2023/857 (n 26) Arts 3, paras 48, 49 Recital.

32 The EUDR was intended to become enforceable firstly on December 30, 2024, with the exception
of micro and small enterprises, for which the enforcement date was designated as June 30, 2025, see Reg-
ulation of the European Parliament and of the Council Amending Regulation (EU) 2023/1115 as Regards
Provisions Relating to the Date of Application. As of the date of writing, the European Union Environment
Commissioner is reportedly considering a further deferral of the EUDR’s entry into force, potentially ex-
tending the compliance deadline to 30 December 2026, primarily in light of IT-related challenges. See,
more recently, European Parliament, 'EU Deforestation Law: Parliament Supports Simplification
Measures' (26 November 2025) at www.europarl.europa.cu (accessed 1 December 2025).

3 ‘Operator’ refers to any natural or legal person who, in the course of a commercial activity,
places relevant products on the market or exports them, while ‘trader’ refers to any person in the supply
chain other than the operator who, in the course of a commercial activity, makes relevant products
available on the market. The applicable due diligence obligations depend on the size of the trader.
Traders that are not classified as small or medium—sized enterprises (SMEs) must comply with the full
set of obligations applicable to operators, whereas SMEs are only required to collect and retain specific
information for a period of five years, see Regulation (EU) 2023/1115 (n 15) Art 5.

34 Ibid Art 9.

35Tbid Arts 10, 12, 13. EU operators and traders must conduct an annual risk assessment to evaluate
the likelihood that the commodities and products in question may contravene the Regulation. Specifi-
cally, they must assess, based on the available information — or the absence thereof — whether there is
a risk that the product was produced on land subject to deforestation or forest degradation. Where such
measures are unavailable or insufficient to reduce the risk to a negligible level, or to eliminate it entirely,
the placement or importation of the commodities or products in question must be avoided.


https://www.europarl.europa.eu/news/en/press-room/20251120IPR31498/eu-deforestation-law-parliament-supports-simplification-measures
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mitigation measures.*® In addition, operators must prepare a DDS and submit it
through an information system to ensure transparency.’’ Finally, both operators and
traders are required to communicate all pertinent information to other operators and
traders further down the supply chain, including the reference numbers of DDS filed
with the competent authorities.*®

Against this background, it is noteworthy that the applicable due diligence obliga-
tions are also subject to variation based on the deforestation risk present in the country
of origin. The EU has implemented a process for unilateral benchmarking and catego-
rizing countries or parts of countries, including EU Member States, with the objective of
assigning each country a risk level for deforestation (low, standard, and high).** The
recently published list reflects these risk levels*’ and determines the scope and intensity
of due diligence obligations. Products and commodities originating in low-risk countries
are subject to simplified obligations,*' whereas those from standard- or high-risk coun-
tries must comply with the full range of requirements. Importantly, the classification of
countries is not static; it may evolve over time as new evidence becomes available.**

In instances of non-compliance with orders issued by the national authorities —
responsible for conducting checks using a risk-based approach® and reviewing doc-
uments kept by the EU operators and traders — or in instances of repeated infringe-
ments, the authorities of Member States may impose a comprehensive range of sanc-
tions on operators and traders.* Such sanctions may include, but are not limited to,
temporary import bans, fines, and other forms of economic sanctions.* Furthermore,
the products in question and any revenues derived from them may be confiscated,

36 Ibid Arts 3, 11, 12. If a risk is identified and deemed not ‘negligible,” operators are required,
prior to placing the relevant products on the market, to implement appropriate risk mitigation proce-
dures and measures.

37 Tbid Art 4.

38 Ibid Arts 12,13.

3 Ibid Art 29.2.

40 The list was published on the 22 May 2025 and it is available at 'Country Classification List —
European Commission’ at green—forum.ec.europa.eu. Four countries, namely Belarus, Myanmar, North
Korea, and Russia, have been designated as ‘high risk.” By contrast, 140 countries, including all EU
Member States, the United Kingdom, the United States, Canada, China, Japan, Australia, and South
Africa, have been classified as ‘low risk.” Approximately 50 countries, among them Indonesia, Malay-
sia, and Brazil, fall within the ‘standard risk’ category.

41 Regulation (EU) 2023/1115 (n 15) Art 13. In other words, operators will only have to collect
information and documents.

4 In order to review the list, the Commission must engage in ad hoc consultations with countries
that are especially high—risk with the objective of reducing their risk level, see ibid Art 29.7-8.

4 1bid Art 16.

4 1bid Art 25.

45 Notably, the maximum threshold for fines imposed will be no less than 4% of operators’ or
traders’ total annual EU-wide turnover.


https://green-forum.ec.europa.eu/nature-and-biodiversity/deforestation-regulation-implementation/eudr-cooperation-and-partnerships/country-classification-list_en
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and non-compliant companies may be prevented from receiving public funding and
participating in public procurement procedures.*®

Given the characteristics outlined above, it is evident that the Regulation entails
significant administrative and bureaucratic costs and may, therefore, create barriers
to trade, particularly for products originating from standard- and high-risk countries.
This underscores the necessity of assessing the Regulation carefully under WTO law.

In this context, it is noteworthy that WTO law grants Members a degree of ‘pol-
icy space’ to pursue non-economic objectives, including environmental protection,
subject to conditions that generally require a balancing of interests in the form of
exceptions and exemptions.

Accordingly, the following sections examine the EUDR specifically in relation
to the non-discrimination and necessity principles under the TBT Agreement.

3. Legal analysis of the EUDR under the TBT Agreement

As mentioned above, despite its climate mitigation purpose, the EUDR has been the
subject of criticism from many WTO Members, particularly developing countries
and emerging economies belonging to the BRICS group.*” These Members have
maintained that the EUDR breaches, inter alia, the non-discrimination and market
access commitments under the GATT,*® as well as the non-discrimination obliga-

tions under the TBT Agreement, and constitutes an unnecessary barrier to trade.*

As the TBT Agreement ‘expands on pre-existing GATT disciplines,”** measures

to which both the GATT and the TBT Agreement apply®' should be assessed pri-
marily under the TBT Agreement,>* which will indeed be the focus of this analysis.

46 Regulation (EU) 2023/1115 (n 15) Arts 26, 31.

47 The BRICS are a group of leading emerging economies. Originally, the group included five
countries, Brazil, Russia, India, China and South Africa. In 2024, Egypt, Ethiopia, Iran, Saudi Arabia
and the United Arab Emirates joined the group and the membership expanded to 10 countries.

48 Precisely, these Members argue that the EUDR is discriminatory, protectionist, and constitutes
an unnecessary barrier to trade. General Agreement on Tariffs and Trade 1994 (adopted on 30 October
1994) Annex 1A to the Marrakesh Agreement Establishing the World Trade Organization 1867 UNTS
187, Arts I, 111, XI. See, inter alia, the trade concerns raised in the meeting on March 25, 2024 of the
Committee on Market Access by the Russian Federation, Indonesia, etc.

4 Precisely, the measure has been considered, by the concerned WTO Members, to be a technical
regulation and therefore to be in contrast with the Agreement on Technical Barriers to Trade (n 17) art
2.1. For further information, please refer to the specific trade concerns raised by Canada, Peru, the
United States, and others at the meeting of the TBT Committee in November 2023.

30 Appellate Body Report, United States — Measures Affecting the Production and Sale of Clove
Cigarettes, adopted on 24 April 2012, WT/DS406/AB/R, DSR 2012:XI 5751, para 91.

3! Indeed, the TBT Agreement addresses the specific and detailed issue of technical barriers to
trade, cf Appellate Body Report, United States — Measures Concerning the Importation, Marketing and
Sale of Tuna and Tuna Products, adopted on 13 June 2012, WT/DS381/AB/R, para 405.

52 Panel Report, European Communities — Measures Affecting Asbestos and Products Containing
Asbestos, adopted on 5 April 2001, WT/DS135/R, para 8.16 (not appealed).
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In addition to the criticisms related to WTO Agreements, the EUDR has also been
alleged to conflict with one of the foundational principles of the international climate
change regime, namely the principle of Common but Differentiated Responsibilities
and Respective Capabilities (CBDR-RC),** as embedded in Articles 2.2 and 4 of the
Paris Agreement.** In practice, some WTO Members view the EUDR, similarly to the
CBAM, as a measure that imposes unilateral climate standards and constitutes a trade
barrier to trade for third countries, especially developing nations.’”

Both the EUDR and the CBAM apply their requirements uniformly, without tak-
ing into account countries’ differentiated responsibilities, respective capabilities, or
particular national circumstances.’® While a full assessment of the EUDR under the
CBDR-RC principle lies beyond the scope of this study, this principle may never-
theless inform the interpretation of WTO provisions, notably Article 2.1 of the TBT
Agreement, as interpreted in light of Article XX of the GATT.”’

Given the broader scope and complexity of the matter, this paper focuses specif-
ically on a limited set of aspects under the TBT Agreement that have generated con-
siderable debate, namely the qualification of the EUDR as a technical regulation
within the meaning of Annex 1.1, and its compliance with Articles 2.1 and 2.2 of the
TBT Agreement.

33 See, ex multis, Brazil and Colombia statements in Committee on Technical Barriers to Trade,
‘Minutes of the Meeting 2628 March 2025, Note by the Secretariat’ (2025) G/TBT/M/95.

3 Article 2.2 of the Paris Agreement states that implementation of the Agreement ‘will reflect
equity and the principle of common but differentiated responsibilities and respective capabilities, in the
light of different national circumstances’. Article 4 further requires developed countries to take the lead
in reducing emissions, while recognizing that developing countries will act according to their capacities
and needs. For more details see, inter alia, L Rajamani, ‘The Principle of Common but Differentiated
Responsibility and the Balance of Commitments under the Climate Regime’ (2000) 9 Review of Euro-
pean Community & International Environmental Law 120.

33 See, inter alia, G Magacho, E Espagne and A Godin, ‘Impacts of the CBAM on EU Trade Part-
ners: Consequences for Developing Countries’ (2024) 24 Climate Policy 243.

36 See the specific trade concerns (STCs) raised concerning the measures in the Committee Meet-
ings and formal meetings of the TBT Committee, Committee on Market Access, and Committee on
Trade and Goods. For more details on CBDRRC-NC refer to C Voigt and F Ferreira, ‘““Dynamic Dif-
ferentiation”: The Principles of CBDR-RC, Progression and Highest Possible Ambition in the Paris
Agreement’ (2016) 5 Transnational Environmental Law 285; H Winkler and L Rajamani, ‘CBDR&RC
in a Regime Applicable to All’ (2014) 14 Climate Policy 102; T Honkonen, ‘CBDR and Climate
Change’ in Michael Faure (ed), Elgar Encyclopedia of Environmental Law (Edward Elgar 2023) 142.

37 In the relevant part of the analysis, this aspect will only be noted and not examined in detail. For
more details on the possibility and necessity to interpret Article XX GATT in light of the CBDR-RC
principle cf R Magnaghi, ‘The CBAM Regulation and US BCA proposals: an analysis across the GATT
obligations and CBDR-RC’ (2026) 18 The Journal of World Energy Law & Business, 12, fn 123, 125.
See, inter alia, M Hertel, ‘Climate—Change—Related Trade Measures and Article XX: Defining Dis-
crimination in Light of the Principle of Common but Differentiated Responsibilities’ (2011) 45 Journal
of World Trade 653; P Larbprasertporn and J Comas Mir, ‘The Interaction Between WTO Law and the
Principle of Common but Differentiated Responsibilities in the Case of Climate—Related Border Tax
Adjustments’ (2014) 6 Goettingen Journal of International Law 145.
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3.1. The qualification of the measure under the TBT Agreement

The preliminary issue that arises under the TBT Agreements concerns the legal quali-
fication of the measure.® This passage constitutes a fundamental prerequisite for con-
ducting a proper legal analysis under the relevant provisions of the TBT Agreement.
As a matter of fact, different obligations are imposed depending on whether the meas-
ure qualifies as a technical regulation, standard, or conformity assessment procedure.

In the case of the EUDR, the qualification of the measure has proven controver-
sial. A notable divergence has emerged between the EU and other WTO Members
regarding the characterization of the EUDR as a technical regulation.” Within the
WTO Committees, the EU has maintained that the Regulation does not constitute a
‘technical regulation,’ as it neither establishes nor imposes any product characteris-
tics, whether positively or negatively.®” In contrast, several WTO Members have
contested this view, contending that the EUDR does, in fact, establish or mandate
product characteristics and therefore falls within the scope of a technical regula-
tion.®!

Annex 1.1 TBT Agreement defines a technical regulation as ‘a document®
which lays down product characteristics or their related processes and production
methods, including applicable administrative provisions, with which compliance is
mandatory [...].” However, to establish whether a measure fulfils these requirements
the WTO dispute settlement bodies have set out a three-tier test® requiring that it (i)

38 Agreement on Technical Barriers to Trade (n 17) Art 2.2.

39 Committee on Technical Barriers to Trade, ‘Minutes of the Meeting 8-10 November 2023, Note
by the Secretariat’ (2024) G/TBT/M/91, G/TBT/M/91/Corr.1.

60 Tbid.

61 Ibid. These are, inter alia, Canada, the US, India, the Russian Federation, Brazil, and Peru.

2 According to previous case law, the term ‘document’ can be used to cover a broad range of
instruments and applies to a variety of measures. It might be defined quite broadly as ‘something writ-
ten, inscribed, etc., which furnishes evidence or information upon any subject’ that has a normative
content. US — Tuna Il (Mexico) (n 51) para 185; Appellate Body Report, European Communities —
Measures Prohibiting the Importation and Marketing of Seal Products, adopted on 18 June 2014,
WT/DS400/AB/R WT/DS401/AB/R, para 5.9, 5.10. In this regard, the Regulation (EU) 2023/1115
appears to fall within the scope of ‘document’ in the meaning of above.

3 Panel Report, European Communities — Measures Prohibiting the Importation and Marketing
of Seal Products, adopted 25 November 2013, WT/DS400/R; WT/DS401/R, para 7.85; Appellate Body
Report, European Communities — Trade Description of Sardines, adopted on 23 October 2002,
WT/DS231/AB/R, para 176; Appellate Body Report, European Communities — Measures Affecting As-
bestos and Products Containing Asbestos, adopted on 5 April 2001, WT/DS135/AB/R, paras 66-70;
Appellate Body Report, Australia — Certain Measures Concerning Trademarks, Geographical Indica-
tions and Other Plain Packaging Requirements Applicable to Tobacco Products and Packaging,
adopted on 20 June 2020, WT/DS435/AB/R; WT/DS441/AB/R, para 7.110.
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applies to an identifiable product or group of products; (ii) lays down product char-
acteristics or related processes and production methods (PPMs);* and (iii) its com-
pliance with the product characteristics laid down is mandatory. In addition, the de-
termination of whether a particular measure constitutes a technical regulation shall
be made in the light of the characteristics of the measure at issue and the circum-
stances of the case.®

Against this background, the question of whether the EUDR satisfies these re-
quirements arises. Article 3 EUDR sets out a general prohibition to place or make
available on the market or export the relevant commodities and relevant products —
listed in Annex I of the Regulation — that (i) are not deforestation-free; (ii) do not
comply with the ‘legality requirement’; and (iii) are not covered by the DDS.

As mentioned above, a technical regulation must apply to an identifiable product.
Otherwise, its implementation and enforcement would be impossible.®® Explicit ref-
erence to the products in the measure is not required; however, they must at the very
least be capable of identification.®” One potential means of identifying the product is
indeed through the very ‘characteristic’ that is the subject of the regulation.®®

A particular point of debate, which also arises in the assessment of the second
factor outlined above, concerns whether the ‘non-deforestation-free’ status should
be classified as ‘product characteristics’. In EC — Asbestos, the Panel was called
upon to establish whether the ban on ‘products containing asbestos’ amounted to a
technical regulation. In that case, the Panel found that despite the formulation of the
requirement being in a negative manner, products containing asbestos were prohib-
ited. Accordingly, the measure effectively prescribed or imposed certain objective
features, qualities, or ‘characteristics’ on all products.®

A similar conclusion was reached by the Panel in EU — Palm Oil (Malaysia), the
first case concerning a climate mitigation measure brought before the WTO DSB.
The Panel identified specific product characteristics and qualified the measure as a

% 1t shall be noticed that, the TBT Agreement applies to technical regulations, standards, and con-
formity assessment procedures that related to products and PPMs. However, it is still controversial whether
it applies also to non—product-related processes and production methods (NPR-PPMs). In this regard, the
Appellate Body in EC — Seal Product clarified that the term used in Annex 1.1 ‘their related processes and
production methods’ requires ‘a sufficient nexus to the characteristics of a product in order to be consid-
ered related to those characteristics,” EC — Seal Products (n 63) para 5.12. Nevertheless, as what concerns
measures that deal with ‘terminology, symbols, packaging, marking, or labelling requirements,” there is
no reference to the adjective ‘related’ in the definition of a technical regulation and a standard. It means
that marking or labelling requirements relating to NPR-PPMs are covered by the definitions in Annex 1
of the TBT Agreement and thus fall within the scope of application of the TBT Agreement, P van Den
Bossche and D Prévost, Essentials of WTO Law (Cambridge University Press 2021) 174.

95 US — Tuna II (Mexico) (n 51) para 188; EC — Asbestos (n 63) para. 64; EC — Sardines (n 63)
paras. 192 and 193.

% EC — Asbestos (n 63) para 70; EC — Sardines (n 63) para 180.

7 EC — Sardines (n 63) paras 176, 182, 183.

% EC — Asbestos (n 63) para 70.

% Ibid para 72.
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technical regulation. This determination was made by noting that the measures under
review — the 7% maximum share and the high ILUC risk cap and phase-out — both
applied to ‘biofuels produced from food and feed crops’, with the ‘food and feed’”
component serving as the defining product characteristic. Nevertheless, in both of
the aforementioned cases, a physical characteristic constituted the defining feature
of the products: in one instance, the asbestos fiber component, and in the other, the
food or feed component that formed the basis of the biofuels.

Consequently, the circumstances may differ in the case of the EUDR, where the
defining attributes — in particular, the deforestation-free status”' — do not constitute
tangible characteristics and cannot be physically traced within the final products or
the covered commodities.

This issue acquires particular relevance in the assessment of the second factor,
as it raises also the question of whether non-product-related processes and produc-
tion methods (NPR-PPMs) fall within the scope of the TBT Agreement in the first
place.” NPR-PPMs are indeed methods of production that do not alter the physical
characteristics or inherent qualities of a product, but instead concern how the product
is made or sourced.” In contrast, PPMs are considered to encompass more broadly
any processes and methods used in production, as opposed to the physical character-
istics of the final product itself.

While the term ‘lay down’ is relatively clear, denoting the establishment or de-
finitive formulation of a principle, rule, or prescribed course of action,”* under WTO
law, the notions of ‘product characteristics’ and ‘related PPMs’ remain disputed and
open to interpretation. The term ‘product characteristic’ has usually been understood
to cover ‘any objectively definable features, qualities, attributes or other distinguish-
ing mark of a product’ that may relate to a ‘product’s composition, size, shape, col-
our, texture, hardness, tensile strength, conductivity, density, or viscosity.’”

70 Panel Report, European Union and Certain member States — Certain Measures Concerning Palm
Oil and Oil Palm Crop—Based Biofuels (Malaysia), adopted on 26 April 2024, WT/DS600/R, para 7.93.

7! For the sake of simplicity, this discussion refers only to the ‘deforestation—free requirement’,
however, similar considerations apply to the legality requirement.

72 1 Hadjiyianni, The EU as a Global Regulator for Environmental Protection: A Legitimacy Per-
spective (Hart Publishing 2019) 238 ff.

73 Some scholars consider NPR-PPMs to fall within the broader category of PPMs, which describe
the techniques or procedures used to produce or process a good, rather than the product’s physical
attributes or quality. For more details on the distinction between PPMs and NPR—PPMs as well as their
potential impact under WTO law see J Potts, The Legality of PPMs under the GATT: Challenges and
Opportunities for Sustainable Trade Policy (International Institute for Sustainable Development 2008);
S Charnovitz, ‘The Law of Environmental “PPMs” in the WTO: Debunking the Myth of Illegality’
(2002) 27 Yale Journal of International Law 59.

74 A Stevenson (ed), Shorter Oxford English Dictionary on Historical Principles. 2: N — Z, vol 1
(Oxford University Press 2007) 1562; Vienna Convention on the Law of Treaties (adopted on 23 May
1969) 1155 UNTS 331 Art 31.

75 EC — Asbestos (n 63) para 67.
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Given these premises, the requirement that commodities and covered products be
produced on land not subject to deforestation or forest degradation after December 31,
2020, raises the question of whether these requirements should be classified as NPR-
PPMs, rather than as PPMs or as product characteristics — understood as tangible at-
tributes of the final product — and the legal consequences of such a classification.

In EU — Palm Oil (Malaysia), the Panel avoided taking a stance on the relevance
of NPR-PPMs and the precise scope of PPMs under WTO law, and ultimately deter-
mined that the ‘product characteristic’ of biofuels depended on the type of raw ma-
terial used in their production. Notwithstanding the potential for competition be-
tween products, the differing raw material was regarded as the factor distinguishing
and defining the biofuel’s characteristics, irrespective of the ILUC risk.”®

However, as anticipated, in the case of the EUDR, the situation is more complex.
While it might be argued that the same reasoning could apply to the ‘deforestation-
free’ covered products, which derive from the underlying commodities, this ap-
proach cannot be straightforwardly extended to the six commodities covered by the
EUDR, as these commodities are raw materials in their initial form.

Consequently, the question of whether the EUDR should be regarded as ‘laying
down a product characteristic or a related PPMs’ remains controversial and, in the
absence of any previous case law, could ultimately be resolved only by a panel de-
termination.

Regarding the mandatory character of the product characteristics, the fact that
without a DDS a product cannot be placed on the market, exported or traded, and
that sanctions are applicable to the operators and traders that do not abide by the
EUDR suggests that the Regulation prescribes compulsory requirements in the
meaning of previous case law.”” In addition, the wording ‘shall not’ set out in Article
3 EUDR clearly provides for legally binding and mandatory language.”

In conclusion, despite the qualification of the EUDR as a technical regulation
remaining controversial, it is reasonable to expect that, in line with the EU — Palm
Oil (Malaysia) approach and findings, a panel would consider the EUDR to be a
technical regulation at least in relation to the covered products.

Its qualification as a technical regulation would trigger the applicability of Article
2 of the TBT Agreement and, accordingly, makes it relevant to proceed with an analysis
of the measure under its substantive provisions enshrined in its paragraphs 1 and 2.

76 EU — Palm Oil (Malaysia) (n 70) para 7.97.
7T Cf EC — Asbestos (n 63) para 72.
8 EU — Palm Oil (Malaysia) (n 70) paras 7.124-7.125.
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3.2. Legal assessment under Article 2.1 TBT Agreement

Assuming that the EUDR is a technical regulation, the measure would be subject to
Article 2.1, which sets out the non-discrimination obligations of most-favoured-na-
tion treatment (MFN) and national treatment (NT).” The provision prescribes that
‘Members shall ensure that in respect of technical regulations, products imported
from the territory of any Member shall be accorded treatment no less favourable than
that accorded to like products of national origin and to like products originating in
any other country.’

As interpreted by the WTO dispute settlement bodies, Article 2.1 sets out a
‘three-tier test,” which requires to verify whether (i) the measure is a technical regu-
lation; (ii) the imported products vis-a-vis domestic products and products imported
from different countries are all ‘like products’; and (iii) the imported products are
accorded ‘treatment no less favourable’ than like domestic products or imported
products produced in third countries.

Assuming that the EUDR is — at least partially — a technical regulation, the ques-
tion of NPR-PPMs becomes relevant once again in the context of evaluating the
‘likeness’ of domestic product vis-a-vis imported products and between imported
products originating from different countries.®' Despite the purpose-based approach
for the interpretation of likeness®* was rejected by the WTO dispute settlement bod-
ies, the regulatory concerns underlying the measure can be relevant to the extent they
have an impact on the competitive relationship between and among the like products
concerned.® The fact that a product is deforestation-free may indeed shape consumer
perceptions and behaviours. However, consumer preferences and consumption pat-
terns are determined by a wide range of factors, including socio-economic status and
position within the value chain. For instance, a furniture producer may be less sus-
ceptible to the issue of deforestation, including legal deforestation, than a furniture
buyer. Consequently, reliance on consumer preferences as a sole means of tackling
climate change may be considered an inadequate strategy.

In the case of the EUDR, it is hard to believe that there would be a different
impact on competition since deforestation-free and non-deforestation free goods do

7 US - Clove Cigarettes (n 50) paras 179-182; US — Tuna Il (Mexico) (n 51) paras 211-215;
Appellate Body Report, United States — Certain Country of Origin Labelling (COOL) Requirements,
adopted on 23 July 2012, WT/DS384/AB/R WT/DS386/AB/R, paras 268—290.

80 US — Tuna Il (Mexico) (n 515) para 202; US — COOL (n 79) para 267.

81 See M Duran Garcia, ‘NTBs and the WTO Agreement on Technical Barriers to Trade: The Case
of PPM-Based Measures Following US — Tuna II and EC — Seal Products’ in C Herrmann, M Krajew-
ski and JP Terhechte (eds), European Yearbook of International Economic Law 2015 (Springer-Verlag
Berlin Heidelberg 2015) 114-115; cf Potts and Charnovitz (n 73 above).

82 Panel Report, United States — Measures Affecting the Production and Sale of Clove Cigarettes,
adopted on 24 April 2012, WT/DS406/R, para 7.119.

8 US — Clove Cigarettes (n 50) paras 116, 119,
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have the same properties, nature, and quality of the products; presumably the end-
uses of the products; and the same tariff classification.*

Against this backdrop, previous case law suggests that it is reasonable to expect a
panel to find that deforestation-free and non-deforestation-free products qualify as ‘like
products,”® a conclusion that may also be influenced by considerations of opportunity.
Indeed, a failure to recognize the products as like products would preclude an assess-
ment of the measure under the non-discrimination principle enshrined in Article 2.1.

Assuming that the products at hand are considered ‘like products,’ the element
of ‘no less favourable treatment’ requires an examination of whether the measure
modifies the conditions of competition in the relevant market to the detriment of
imported products,® encompassing both de jure and de facto discrimination.®” In the
case of national treatment, this analysis must be conducted vis-a-vis the domestic
like products, whereas in the case of most-favoured-nation treatment, it must be car-
ried out in relation to like products imported from other third countries.

Since the EUDR applies to all commodities and covered products that are placed
and made available in the market, without any distinction in terms of origin of the
goods, it would be possible to conclude that there is no de jure discrimination be-
tween domestic and like products, as well as among products originating from third
countries. Accordingly, a further assessment is required to determine whether de
facto discrimination may exist. In this regard, it is important to evaluate whether the
measure in question affects the equality of competitive opportunities between im-
ported products and like domestic products and/or like products originating in other

8 According to the interpretation of the WTO dispute settlement bodies, the ‘likeness’ of products
must be assessed, among other factors, on the basis of four general criteria: (i) the properties, nature,
and quality of the products; (ii) the end uses of the products; (iii) consumer tastes and habits—more fully
described as consumer perceptions and behavior-regarding the products; and (iv) the tariff classifica-
tion of the products, cf Panel Report, United States — Certain Measures Affecting Imports of Poultry
from China, adopted on 25 October 2010, WT/DS392/R, paras 7.424-7.427, 7.429; ‘Border Tax Ad-
justments’ (GATT 1970) Working Party Report L/3464. See also Appellate Body Report, United States
— Anti—-Dumping Measures on Certain Hot—Rolled Steel Products from Japan, adopted on 23 August
2001, WT/DS184/AB/R, para 7.20; Panel Report, Indonesia — Certain Measures Affecting the Automo-
bile Industry, adopted on 23 July 1998, WT/DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R, para
14.109. It should be noted that the same line of reasoning is applicable between deforestation—free
products originating from low—, standard—, and high-risk countries. Indeed, these products exhibit the
same properties, nature, and quality; end—uses; and tariff classification.

8 EU — Palm Oil (Malaysia) (n 70) paras 7.417, 7.422, 7.456.

8 Appellate Body Report, Korea — Measures Affecting Imports of Fresh, Chilled and Frozen Beef,
adopted on 10 January 2001, WT/DS161/AB/R, WT/DS169/AB/R, para 137.

87 US — Clove Cigarettes (n 50), para 175.
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countries.®® This evaluation has to be conducted by assessing the design, structure,
and expected operation of the measure in question.®

However, the Appellate Body has clarified that the existence of a detrimental im-
pact on imports alone is not sufficient to establish ‘less favourable treatment’ under
Article 2.1, because such an impact must not’° arise exclusively from a ‘legitimate
regulatory distinction.”®' This interpretation is based on the context provided by other
provisions of the TBT Agreement. In particular, Article 2.2 suggests that ‘““obstacles
to international trade” may be permitted, provided that they are not “unnecessary”’ and
the sixth recital of the Preamble, which, recalling the wording of Article XX chapeau
GATT, provides that ‘no country should be prevented from taking measures necessary
[...] for the protection of human, animal or plant life or health, of the environment,
[...] subject to the requirement that they are not applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination between countries
where the same conditions prevail or a disguised restriction on international trade,
and are otherwise in accordance with the provisions of this Agreement.’

Although preambles are not legally binding, they serve as a valuable interpretive
tool to clarify treaty obligations.”® Notably, while the TBT Agreement does not in-
clude an explicit ‘general exception clause’ like Article XX of GATT,” such an ex-
ception could effectively be recognized within Article 2.1, applied indirectly through
the interpretation of the ‘no less favorable treatment’ concept. This approach is also
consistent with the object and purpose of the TBT Agreement, which has been found
to strike a balance between the objectives of trade liberalization on the one hand and
the right of Members to regulate on the other.”

In assessing the potential for the detrimental impact of the EUDR, the unilateral
benchmarking of countries based on deforestation risk and the resulting differenti-
ated obligations assume particular significance. The classification of countries based

88 Appellate Body Report, United States — Measures Concerning the Importation, Marketing and Sale
of Tuna and Tuna Products (Article 21.5 Mexico), adopted on 3 December 2015, WT/DS381/AB/RW, para
7.29. It must be assessed whether the technical regulation de facto ‘modifies the conditions of competition to
the detriment of the group of imported products vis—a—vis the group of domestic products’ and/or in respect
to the group of imported products originated in other countries, see US — Clove Cigarettes (n 50) para 180;
US— COOL (n 79), para 268; EU — Palm Oil (Malaysia) (n 70) para 7.464.

8 Appellate Body Report, United States — Certain Country of Origin Labelling (COOL) Require-
ments (Article 215 — Canada and Mexico), adopted on 29 May 2015, WT/DS384/AB/RW;
WT/DS386/AB/RW, para 5.15.

%0 Emphasis added.

91 US — Clove Cigarettes (n 50) paras 180, 182; US — COOL (n 79) para 271. In US — Cloves
Cigarettes , the Appellate Body referred to discrimination against imported products as compared to
domestic like products, but the same reasoning could be applied to some imported like products as
compared to other like products imported from other countries.

92 Emphasis added.

%3 Vienna Convention on the Law of Treaties (n 74), Art 31.

94 US — Clove Cigarettes (n 50), para 101.

% Ibid paras 170, 174.
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on deforestation risk is carried out unilaterally by the EU, using data from ‘interna-
tionally recognised sources.’*® Specifically, the classification is based on (i) the rate
of deforestation, (i) the production trends of relevant commodities and products, and
(iii) the rate of expansion of agricultural land.”” The ranking is determined based on
both the availability and quality of data.”®

In this context, the absence or incompleteness of data may negatively affect the
categorization of a country’s risk level, potentially resulting in the imposition of
more onerous obligations than would otherwise be appropriate. In other words, it is
plausible that countries with inadequate documentation systems may face discrimi-
natory treatment, as their classification may not accurately reflect their actual poli-
cies. Such countries may include developing nations and least-developed countries
(LDC:s) that lack the infrastructure to collect and provide reliable data. Indeed, as of
the time of writing, the list of high-risk countries includes Myanmar, while the list
of standard-risk countries encompasses Indonesia, Malaysia, and Brazil.”’

The categorization is crucial because, once implemented, the Regulation will adjust
the stringency of due diligence obligations according to the country’s risk classification.
Although the EUDR applies to all WTO Members, including the EU and its member
States, " countries designated as standard- or high-risk will face more burdensome due
diligence requirements than those classified as low-risk. Indeed, standard- and high-risk
countries must collect extensive information, conduct risk assessments, and implement
risk mitigation strategies to comply with these obligations and import products into the
EU, with the degree of intensity varying according to the risk classification. Conse-
quently, products originating from countries other than those classified as low-risk will

% Emphasis added. ‘Commission Staff Working Document on the Methodology Used for the
Benchmarking System’ (2025) SWD(2025) 129 final.

97 Regulation (EU) 2023/1115 (n 15) Art 29.

8 For more details see ‘Commission Staff Working Document (n 96).

9 1t should be noted that the methodology adopted in Commission Implementing Regulation (EU)
2025/1093 of 22 May 2025 Laying down Rules for the Application of Regulation (EU) 2023/1115 of the
European Parliament and of the Council as Regards a List of Countries That Present a Low or High Risk
of Producing Relevant Commodities for Which the Relevant Products Do Not Comply with Article 3,
Point (a), has also been subject to internal criticism and external criticism. For more details see respec-
tively European Parliament, Motion for a Resolution on the Draft Commission Regulation on Commission
Implementing Regulation (EU) 2025/1093 of 22 May 2025 Laying down Rules for the Application of
Regulation (EU) 2023/1115 of the European Parliament and of the Council as Regards a List of Countries
That Present a Low or High Risk of Producing Relevant Commodities for Which the Relevant Products
Do Not Comply with Article 3, Point (a), at www.europarl.europa.eu; Committee on Technical Barriers
to Trade, ‘Minutes of the Meeting 5—7 June 2024, Note by the Secretariat’ (2024) G/TBT/M/93, inter alia,
para 22.23, 22.69.

100 Tt should be noted that, in the current list, the EU and its Member States are classified as low—
risk countries.
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face more extensive administrative and bureaucratic obligations, entailing higher com-
pliance costs and potentially constituting barriers to trade. Therefore, a detrimental im-
pact on imports from countries not classified as low-risk is likely to occur.'"!

Furthermore, requirements such as traceability and geolocation have the potential
to exert a substantial impact on developing countries and small producers, many of
which lack the technical expertise, infrastructure, and resources needed to comply.'%*
This can result in delays in the placement or availability of products on the market,
which may consequently lead to detrimental impact.'®

Nonetheless, as noted above, establishing the existence of ‘less favourable treat-
ment’ requires determining that the detrimental impact does not result from a ‘legit-
imate regulatory distinction.”'® This passage constitutes a balancing exercise aimed
at determining, in accordance with the logic underlying the chapeau of Article XX
GATT, whether the differential treatment resulting from the technical regulation can
be considered proportionate and justified in relation to the legitimate objective pur-
sued, or whether it amounts to a form of arbitrary or unjustifiable discrimination that
cannot be explained in light of that objective. The analysis, therefore, requires a care-
ful assessment of the design, structure, functioning, and application of the technical
regulation under review.'®’

To determine whether the detrimental impact on imported products is exclu-
sively the result of a ‘bona fide’ regulatory distinction, it is necessary to examine the
rationale of the differential treatment that gives rise to the detrimental impact.'® This
analysis starts with the identification of the ‘legitimate objective’ from which the

101 A recent study conducted by the World Bank has indicated that the EU Deforestation Regulation
is likely to have a considerable impact on the exports of low— and middle—income countries. In partic-
ular, it has been estimated that up to 22% of Latin America's exports to the EU, representing 2.3% of
its total exports, could be affected, see Celiku, Arenas, Garcia Paz and Echandi (n 22). See also E
Zhunusova, A Gnych, S Silva-Chavez and M van der Mark, ‘Potential Impacts of the Proposed EU
Regulation on Deforestation-Free Supply Chains on Smallholders, Indigenous Peoples, and Local Com-
munities in Producer Countries Outside the EU’ (2022) 143 Forest Policy and Economics 102817.

102 See, inter alia, V Srivastava and N Banerjee , ‘Combating Deforestation Through International
Trade: Do Smallholders Have a Place in the European Union’s Deforestation Regulation?’ (2025) 20
Global Trade and Customs Journal 415, 418-419.

103 1t should be recalled that traceability and geolocation applies also to all products, including
those originated from low—risk countries, see ‘Traceability and Geolocation of Commodities Subject to
EUDR — Green Forum’ at green—forum.ec.europa.eu; Regulation (EU) 2023/1115 (n 15) 13.

104 US — Clove Cigarettes (n 50) para 182, 215; US — COOL (n 79) para 271; EC — Seal Products
(n 63) para 5.311; EU — Palm Oil (Malaysia) (n 71) para 7.464.

15 EU — Palm Oil (Malaysia) (n 70) para 7.498; US — COOL (n 79) para 271; US — Clove Ciga-
rettes (n 50) para 182; US — Tuna II (Mexico) (n 51) para 225.

106 Appellate Body Report, Brazil — Measures Affecting Imports of Retreaded Tyres, adopted on
17 December 2007, WT/DS332/AB/R, paras 226, 227, 24; EU — Palm Oil (Malaysia) (n 70) para 7.498.
It should be noted that the same assessment will be conducted in accordance with the chapeau of Article
XX GATT. The Panel suggests that the assessment on whether the detrimental impact stems from a
legitimate regulatory distinction under Article 2.1 is essentially the same as the assessment under the
general exceptions clause of Article XX GATT chapeau. See also ibid para 7.499.


https://green-forum.ec.europa.eu/nature-and-biodiversity/deforestation-regulation-implementation/traceability-and-geolocation-commodities-subject-eudr_en
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regulatory distinction stems and the examination of the design and conditions of the
measure to evaluate whether the measure is applied in an ‘even-handed’ manner.'”’

In the context of the EUDR, such an analysis should be undertaken with refer-
ence to its objective of reducing GHG emissions from deforestation and forest deg-
radation. As this objective pertains to environmental protection,'® it qualifies as a
‘legitimate objective,” expressly recognized in the list of legitimate objectives set out
in Article 2.2 of the TBT Agreement.

Regarding the ‘even-handedness’ of the measure, prior case law has emphasized
the need to assess whether the adverse effects arising from regulatory distinctions
are appropriately ‘calibrated’ to the risk the measure seeks to address.'® In light of
the analogies between the interpretation of the Article XX chapeau of the GATT and
Article 2.1 of the TBT Agreement, and considering the language of the sixth recital
of the TBT Preamble, it is possible''* to draw on the case law developed under Ar-
ticle XX to guide this assessment. Central to this evaluation is the relationship be-
tween the discrimination and the objective of the measure.'!! Discrimination may be
deemed arbitrary or unjustifiable where the justification lacks a rational connection
to the measure’s objective or contradicts that objective. Against this backdrop, the
imposition of more stringent obligations on countries identified as having a higher
risk of deforestation appears prima facie proportionate.''

However, such a regulatory distinction is likely to raise concerns when develop-
ing countries and LDCs are affected. Precisely, the detrimental impact deriving from
the classification of developing countries and LDCs as standard- or high-risk due to
data limitations and their likely lack of technical expertise, infrastructure, and re-
sources necessary to implement the Regulation, bears no substantive connection to
the stated goal of climate mitigation. On the contrary, these distinctions impose rigid
requirements, particularly on developing countries and LDCs and appear to be at

07 EU — Palm Oil (Malaysia) (n 70) para 7.495.

198 This aspect will be analyzed more in details under Article 2.2 TBT Agreement, however for our
purposes we recall ibid paras 7.513, 7.317.

109 US — Tuna II (Mexico) (n 51) para 297; US — COOL (n 79) para 340.

1101t should be noted, however, that while the existence of arbitrary or unjustifiable discrimination
constitutes a way to demonstrate a lack of proportion, it is not the only relevant criterion for this pur-
pose. In other words, the examination of a technical regulation through the application of the ‘rational
connection’ test is considered acceptable, but it does not necessarily exhaust the legal application of
Article 2.1 of the TBT Agreement, cf US — Tuna II (Mexico) (Article 21.5 Mexico) (n 88) paras 7.90—
7.92,7.94-7.96.; L Tamiotti and D Ramos, ‘Article 2 TBT: Preparation, Adoption and Application of
Technical Regulations by Central Government Bodies’ in P-T Stoll and H Hestermeyer (eds), Com-
mentaries on World Trade Law Online, vol 4 (Brill Nijhoff 2023).

1T 1t should be noted that the link between any potential discrimination and the objective of the
measure constitutes one of the main factors, although not the only one, in determining the existence of
arbitrary or unjustifiable discrimination, cf EC — Seal Products (n 62) para 5.321.

12 Brazil — Retreaded Tyres (n 106) paras 226, 227, 24.
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odds with the CBDR-RC principle, which may acquire relevance in the ‘even-hand-
edness’ analysis.

This author argues that the principle should inform the interpretation of the Ar-
ticle XX chapeau of GATT, specifically the phrase ‘between countries where the
same conditions prevail,” which defines the scope of arbitrary discrimination in
trade-related measures aimed at climate mitigation.'"> Such an approach would in-
deed help balance trade and climate mitigation interests: a measure that fails to re-
spect the fundamental principles of the climate change framework is unlikely to be
genuinely adopted for climate mitigation purposes. In this regard, it should be con-
sidered as lacking a genuine connection to its stated objective and, consequently, as
arbitrary and unjustifiable in its application.

In conclusion, while the EUDR could be considered legitimate in principle, its
classification of countries based on risk and the imposition of differing due diligence
obligations, together with its adverse impact on developing countries, may be viewed
as contravening the non-discrimination obligations under Article 2.1 of the TBT
Agreement. This is primarily attributable to shortcomings in its implementation, par-
ticularly its inflexible treatment of developing countries and LDCs.

3.3. Analysis pursuant to Article 2.2 of the TBT Agreement

As evidenced by the statements in various WTO TBT Committee meetings, numer-
ous WTO Members further contend that the EUDR creates unnecessary obstacles to
international trade.'"*

In accordance with the first sentence of Article 2.2, WTO Members must ensure
that the preparation, adoption, and application of technical regulations is not under-
taken ‘with a view to or with the effect of creating unnecessary obstacles to interna-
tional trade.’!'> Furthermore, according to the second sentence, WTO Members must
ensure that their technical regulations are not ‘more trade-restrictive than necessary
to fulfil a legitimate objective, taking account of the risks non-fulfilment would cre-
ate.”''® The conjunction ‘for this purpose,” which links the two sentences contained
in Article 2.2, indicates that the second sentence provides further clarification on the

113 For more details cf the reflections made in relation to the EU Carbon Border Adjustment Mecha-
nism by G Marin Duran, ‘Securing Compatibility of Carbon Border Adjustments with the Multilateral
Climate and Trade Regimes’ (2023) 72 International & Comparative Law Quarterly 73; Espa, Van Asselt
and Francois (n 18). For a contrasting perspective, see G Marceau and M George, ‘Trade, Climate and
Differentiation: An Analysis of the Interaction between the “Principle of Common But Differentiated Re-
sponsibilities” and the WTO Agreement’ (2025) 16 Journal of International Dispute Settlement 2.

114 Committee on Technical Barriers to Trade, Minutes of the Meeting 8—10 November 2023, Note
by the Secretariat’ (n 59); ‘Minutes of the Meeting 13—15 March 2024, Note by the Secretariat (2024)
G/TBT/M/92 202.

115 Agreement on Technical Barriers to Trade (n 17) Art 2.2, first sentence.

116 Tbid Art 2.2, second sentence.
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scope and meaning of the obligation delineated in the first sentence.''” Both sen-
tences reflect the notion of necessity, respectively through a reference to ‘unneces-
sary obstacle’ and ‘more trade restrictive than necessary.’''®

Assuming that the EUDR is a technical regulation,'' this sub-section considers
whether it should be considered more trade restrictive than necessary to fulfil the
legitimate objective of climate mitigation.'*

This passage entails a ‘relational analysis,” “' also known as the ‘necessity test,’
which requires the ‘weighting and balancing’ of three factors, namely (i) the trade-
restrictiveness of the measure; (ii) the risk that non-fulfilment of the objective would
create; and (iii) the degree of contribution made by the measure to the objective.'*

If the measure is “preliminary’'*® considered necessary, a panel would need,
whether required,'** to conduct a ‘comparative analysis,”'*> whereby the measure
examined is evaluated against potential alternative measures.

The first step in the proposed analysis is to ascertain the existence of a ‘legitimate
objective.”'* In identifying the measure’s objective, a panel must undertake an in-
dependent and objective assessment, considering the principal issues raised by the
parties in their respective submissions.'?’

In the case of the EUDR, as noted above, the main objective of the EUDR is to
combat deforestation and forest degradation as a means of addressing climate
change,'*® and it falls within the scope of policies related to the conservation of ex-
haustible natural resources (forests) and the environment more generally, explicitly
listed in Article 2.2.'%

5121

"7 US — Tuna II (Mexico) (n 51) para 318; US — COOL (n 79) para 369.

18 US — Tuna II (Mexico) (n 51) para 318; US — COOL (n 79) para 374. Note that Art 2.2 sets out
a four—tier test of compliance requiring the assessment of (i) whether the measure is a technical regu-
lation; (ii) whether the measure at issue is trade—restrictive; (iii) whether the measure fulfils a legitimate
objective; (iv) whether the measure at issue is ‘not more trade—restrictive than necessary’ to fulfil a
legitimate objective.

119 Cf with the analysis under Annex 1.1 TBT Agreement above.

120 US — Tuna II (Mexico) (n 51) para 319.

121 US — COOL (n 79) para 374; Australia — Tobacco Plain Packaging (Honduras) (n 63) paras
6.3,6.517.

122 EU — Palm Oil (Malaysia) (n 70) para 7.200.

123 US — COOL (Article 21.5 — Canada and Mexico) (n 89), paras 5.203-5,5.204; Brazil — Re-
treaded Tyres (n 106) para 156.

124 L Tamiotti and D Ramos (n 110); Australia — Tobacco Plain Packaging (Honduras) (n 63) para 6.4.

125 US — COOL (Article 21.5 — Canada and Mexico) (n 89) para 5.199; Australia — Tobacco Plain
Packaging (Honduras) (n 63) para 6.4.

126 EU — Palm Oil (Malaysia) (n 70) para 7.199.

127 US — Tuna II (Mexico) (n 51) para 314.

128 Regulation (EU) 2023/1115 (n 15) paras 3-22 recital.

129 This is confirmed by the findings in EU — Palm Oil (Malaysia), which are particularly relevant
given the close proximity between the objectives of that case and those pursued by the EUDR, c¢f EU —
Palm Oil (Malaysia) (n 70) para 7.317.



310 Rachele Magnaghi

Moving to the assessment of the ‘trade-restrictiveness’ character of a measure, a
panel should determine whether it limits trade by altering market conditions'*” either
quantitatively or qualitatively, depending on the circumstances of the case. "

Pursuant to Article 3 of the EUDR, the placing or making available on the mar-
ket, or export, of relevant commodities and products that fail to meet the specified
requirements is expressly prohibited. It may therefore be reasonably assumed that a
ban on imported products failing to meet these conditions will have a significant
trade-restrictive effect.

However, such an effect does not, in itself, render the measure inconsistent with
Article 2.2. To constitute a violation, the measure must create ‘unnecessary obstacles
to international trade’ and thus be ‘more trade-restrictive than necessary.”'** In this con-
text, the risk of non-fulfillment that the objective would create must be taken into con-
sideration.'** Depending on the circumstances, the nature of the risk and the gravity of
the potential consequences of non-fulfillment may be addressed separately or jointly.'**

In the case of the EUDR, it is reasonable to expect that the risk arising from non-
fulfillment of the objective would be evaluated similarly to the approach taken in EU
— Palm Oil (Malaysia), given the similarities in the purpose of the measures.

In that case, the Panel considered that the assessment required a quantification'*
of the risk and found that the ““risks that non-fulfilment [of the objective] would
create” were that GHG emissions savings resulting from the promotion of conven-
tional biofuels through RED II are partially undermined, or even completely negated,
by their ILUC-related GHG emissions.” "%

In the same vein, a panel would likely conclude that the ‘risks that non-fulfilment
[of the objective] would create’ in the context of the EUDR are that GHG emissions
savings resulting from the placing on the market, making available, or export of de-
forestation-free products may be partially undermined — or even entirely offset — by
deforestation-related GHG emissions.

Given the critical role of GHG mitigation in addressing the global climate crisis,
the level of risk is therefore likely to be regarded as particularly high.'*’

130 dustralia — Tobacco Plain Packaging (Honduras) (n 63) para 6.406.

131 1bid para 6.469; US — COOL (Article 21.5 — Canada and Mexico) (n 89) para 5.208.

132 P Van Den Bossche and W Zdouc, The Law and Policy of the World Trade Organization: Text,
Cases, and Materials (Cambridge University Press 2022) 993.

133 1t should be noted that there is no established methodology for evaluating this risk or for defin-
ing the manner in which it should be ‘taken into account.” US — COOL (Article 21.5 — Canada and
Mexico) (n 89) para 5.218.

134 EU — Palm Oil (Malaysia) (n 70) para 7.335.

135 Ibid para 7.341.

136 Tbid para 7.342.

137 See the reasoning of the Panel in ibid.
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The third and final factor to be weighed is the degree to which a measure con-
tributes to achieving a legitimate objective, referring to the extent to which the tech-
nical regulation effectively advances that objective.'*® This contribution can be as-
sessed by considering the regulation’s design, structure, and operation, alongside ev-
idence from its practical application,'** with the analysis focusing on ‘actual’'* im-
pact of the regulation, rather than its intended effect.'"'

Given the complex nature of the issue, which requires a comprehensive policy ap-
proach involving multiple, interacting measures, in the case of the EUDR, it can be chal-
lenging to isolate the specific impact of a measure on climate change from the effects of
other measures adopted within EU climate policy or by other WTO Members.'**

Nonetheless, previous WTO case law suggests that, to meet this requirement, it
is sufficient to determine whether a measure is ‘apt to make a material contribution’
to its objective.'®® In this regard, a substantial body of empirical evidence demon-
strates that deforestation and forest degradation contribute significantly to GHG
emissions.'* Therefore, prohibiting the placing on the market, making available, or
exporting relevant commodities and products originating from deforested or de-
graded lands would reasonably reduce such emissions. Accordingly, the measure can
be considered capable of reducing GHG emissions and thus constitutes an appropri-
ate means of making a material contribution to climate mitigation.

Having considered all the factors analyzed above, a panel must ‘weigh and bal-
ance’ these factors to reach a ‘preliminary conclusion’ on the necessity of the meas-
ure. Such an exercise must be flexible and does not require taking in consideration
any pre-determined thresholds in respect of any particular factor.'*

In EU — Palm Oil (Malaysia), the Panel noted that whenever a measure was found
capable of making a material contribution to its objective, the preliminary conclusion
in the context of the ‘weighing and balancing’ exercise has been that the measure
was necessary. ¢

Assuming that a panel were to adopt the same stance in the context of the EUDR,
it would first establish that the measure is necessary, and would then be required to

138 US — Tuna II (Mexico) (n 51) para 315.

139 Ibid para 317.

190 US — Tuna II (Mexico) (n 51); US — COOL (n 79) paras 373, 390.

141 US — Tuna II (Mexico) (n 51) para 317.

192 Cf Brazil — Retreaded Tyres (n 106) para 151.

193 ibid 150; EU — Palm Oil (Malaysia) (n 70) paras 7.359, 7.364. Note that in EU-Palm Oil the
Panel seems to suggest that any material contribution to the objective of limiting GHG emissions suf-
ficient to preliminary conclude that the measures are necessary to fulfil their objectives.

144 Climate Change 2023: Synthesis Report. Contribution of Working Groups I, II and III to the
Sixth Assessment Report of the Intergovernmental Panel on Climate Change (Intergovernmental Panel
on Climate Change 2023) at www.ipcc.ch (last accessed 9 September 2024).

145 EU — Palm Oil (Malaysia) (n 70) para 7.362.

146 Tbid 7.363.
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conduct a comparative analysis between the EUDR and less trade-restrictive alter-
native measures.'?” These measures would need to be (i) reasonably available; to (ii)
make an equivalent contribution to the relevant legitimate objective, taking into ac-
count the risks non-fulfilment would create;'*® and (iii) to be less trade restrictive
than the challenged measure.'*’ This analysis must be conducted with respect to rea-
sonably available alternative measures proposed by the potential complainant(s). In
this context, the scope and depth of the assessment may vary depending on the spe-
cific alternative identified.

It is important to underscore that a ban constitutes one of the most trade-restric-
tive measures; however, this stringency may be justified by the significance of the
climate crisis, which is currently having severe global impacts.

In conclusion, depending on this latter part of the analysis, a panel could deter-
mine that the EUDR either breaches or complies with Article 2.2 of the TBT Agree-
ment. Nonetheless, given the critical importance of climate mitigation in addressing
the global climate crisis, the ability of WTO Members to choose their level of pro-
tection,'™* and the political sensitivity surrounding the discontinuation of such cli-
mate policies, it is reasonable to expect — particularly in light of the proximity to EU
— Palm Oil (Malaysia) — that the measure would be found necessary and therefore
compliant with Article 2.2.

4. Conclusion

Despite the limits of the analysis conducted above, there appear to be compliance is-
sues that could arise from the full implementation of the EUDR. It is evident that cer-
tain components of the measure in question — particularly those linked to its unilateral
benchmarking and the differentiation of obligations on that basis — bear a resemblance
to features employed in other trade-related climate mitigation measures adopted by the
EU, most notably the CBAM, which has already been legally challenged."

Both measures, together with a range of other EU initiatives, are designed to
address climate change and, more specifically, to achieve climate mitigation objec-
tives. However, they have been criticized as not being genuinely adopted for such

147 Although the Appellate Body has identified instances in which a comparative analysis may not
be necessary — such as when a measure is not trade—restrictive, or when a trade—restrictive measure
does not contribute to the achievement of the relevant legitimate objective — the EUDR appears to be
trade—restrictive and therefore warrants comparison with alternative measures. See Australia — Tobacco
Plain Packaging (Honduras) (n 63) para 6.4.

148 US — COOL (Article 21.5 — Canada and Mexico) (n 89) para 5.218. For more detail on the
analysis and the burden of proof see Van Den Bossche and Zdouc (n 132) 998-1005.

149 EU — Palm Oil (Malaysia) (n 70) para 7.342. US — Tuna II (Mexico) (n 51) para 322.

130 Agreement on Technical Barriers to Trade (n 17) Recital 6, Preamble.

151 The CBAM has faced criticism regarding the criteria used to determine exempted countries and,
more generally, for its potential inconsistency with the non—discrimination principle, particularly when
interpreted in light of the CBDR-RC principle, cf Magnaghi (n 57).
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purposes, given their potential to result in negative discrimination against developing
countries and LDCs, thereby contravening the core principle of the climate change
framework, namely CBDR-RC. This trend has led to accusations of ‘green protec-
tionism’ directed at the EU.

Moreover, these measures have been heavily criticized for their alleged ‘extra-
territorial character’, with claims that they infringe upon the jurisdiction of other
WTO Members. Nonetheless, it should be emphasized that, although they may pro-
duce extraterritorial effects, they cannot be considered truly ‘extraterritorial’,'>* as
their regulatory reach is limited to access to the EU market. In addition, it emerges
that interpreting Article 2.1 in light of Article XX GATT would trigger the applica-
bility of the considerations under that provision, which do not impose jurisdictional
limitations. '*?

In conclusion, it becomes clear that what is at stake is not merely the compliance
of a specific trade provision but the broader legitimacy of these measures in advanc-
ing climate mitigation. In this regard, in EU — Palm Oil (Malaysia), the Panel ap-
peared to recognize the sensitivity of the matter and acknowledged the importance
of ensuring that the measure respects the balancing test established under WTO
agreements, which can also take into account and weigh multiple factors, including
the extraterritorial effects of the measure.

Should a future panel adopt reasoning similar to that applied in EU — Palm Oil
(Malaysia), it is likely that the EUDR will be considered a legitimate measure and
compliant with Article 2.2. However, if the features outlined above remain un-
changed, they could be considered to be applied in an arbitrary or unjustifiable man-
ner, and the measure could nonetheless be found in breach of Article 2.1 of the TBT
Agreement.

It is important to note that even if the measure were found to be inconsistent with
the TBT Agreement, the EU would still have the option to bring it into compliance,
appeal ‘into the void’ or to submit an appeal to the Multi-Party Interim Appeal Ar-
bitration Arrangement, provided that the other party involved participates in this
mechanism, thereby allowing the EU to continue pursuing its climate objectives.

152 B Cooreman, Global Environmental Protection through Trade (Edward Elgar Publishing 2017).

153 In a few instances, WTO dispute settlement bodies have been called upon to take a position on
the existence of jurisdictional limits on the adoption of environmental-related climate measures. In US
— Shrimp, the Appellate Body did not address whether Article XX GATT imposed any jurisdictional
limit. However, the Appellate Body noted that a ‘sufficient (jurisdictional) nexus,’ thus a jurisdictional
link, between the US and the sea turtle species that the US aimed to protect through its measures, had
to be established and existed. Some findings of US — Shrimp where also recalled in US — Tuna II, where
the Panel recalled that it is not necessary to assume that requiring exporting countries to comply with
or adopt certain policies prescribed by the importing renders a measure a priori incapable of justifica-
tion under Article XX. Panel Report, United States — Measures Concerning the Importation, Marketing
and Sale of Tuna and Tuna Products, adopted on 13 June 2012, WT/DS381/R, para 7.371; Appellate
Body Reprot, United States — Import Prohibition of Certain Shrimp and Shrimp Products, adopted on
6 November 1998, WT/DS58/AB/R, para 120. For more details on the issue cf Cooreman (n 152 above).
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