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ABSTRACT: This paper analyses three historical cases of the Court of Justice that form part
of what is referred to here as the International Fruit Company saga, namely joined cases 41-
47/70 (IFC1), 51-54/71 (IFC 1I) and 21-24/72 (IFC 1II). In IFC 11, the Court conceptualised
the notion of quantitative restrictions and measures having equivalent effect in the common
market, whereas /F'C III dealt with the possibility of reviewing the legality of EEC acts in
light of GATT rules. This paper argues that a combined reading of these cases in their his-
torical context illustrates other consequences they produced in the development of EEC/EU
law. First, the judgments clarified the relationship between the objectives of different
EEC/EU policy areas, especially the Common Agricultural Policy and the Common Com-
mercial Policy. Second, they contributed to determining that different levels of liberalisation
of cross-border exchanges were to be achieved in intra- and extra-Community exchanges,
while later case-law elaborated the rationale for this differentiation. Lastly, by connecting the
saga with current developments, this paper posits that the reading of EU competences and
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trade policy objectives outlined in the International Fruit Company saga continues to be rel-
evant. Indeed, it allows for the adoption of measures that, in different ways, seek to reconcile
trade liberalisation with concerns about the protection of EU agricultural production.

KEYWORDS: trade liberalisation — European integration — Court of Justice of the European
Union — internal market — Common Commercial Policy — Common Agricultural Policy.

1. Introduction

Liberalising trade in agricultural products imported into the European Union (EU)
from third countries has long been, and continues to be, a contested issue in EU
policies. The challenge is to achieve a harmonious reconciliation between the inter-
connection of national economies in the internal market, the overarching objectives
of the Common Agricultural Policy (CAP) — especially ensuring adequate revenues
for agricultural producers — and the Common Commercial Policy’s (CCP) goal of
gradually eliminating restrictions on international trade.

This paper analyses how the Court of Justice construed the relationship among
these three policy areas in some judgments at the beginning of the 1970s and how
that continues to influence developments nowadays. In particular, the analysis fo-
cuses on what is termed here the ‘International Fruit Company saga’, comprising
joined cases 41-47/70 (hereafter I[FCT),' 51-54/71 (hereafter IFC II)* and 21-24/72
(hereafter IFC 111).* IFC 1, an action for annulment against some Commission’s de-
cisions, has not received much attention. By contrast, legal scholarship has empha-
sised the significance of /F'C II in the conceptualisation of the notion of measures
having equivalent effect to quantitative restriction, a crucial element in the construc-
tion of the internal market.* JFC III, another preliminary reference procedure raised
in the same proceedings, clarified important issues on the relationship between Com-
munity law and international law.”> These rulings have usually been considered in

! Joined Cases 41 to 44-70 NV International Fruit Company and others v Commission of the
European Communities, EU:C:1971:53.

2 Joined Cases 51 to 54-71 International Fruit Company NV and others v Produktschap voor
Groenten en Fruit, EU:C:1971:128.

3 Joined Cases 21 to 24-72 International Fruit Company NV and others v Produktschap voor
Groenten en Fruit, EU:C:1972:115.

4V Constantinesco, (1973) Journal du droit international 523; W Dona-Viscardini, ‘Les mesures
d’effet équivalent a des restrictions quantitatives’ (1973) 165 Revue du Marché Commun 224; AWH
Meij and JA Winter, ‘Measures Having an Effect Equivalent to Quantitative Restrictions’ (1976) 13
Common Market Law Review 79; R Barents, ‘New Developments in Measures Having Equivalent
Effect’ (1981) 18 Common Market Law Review 272, 2777; P Oliver, ‘Measures of Equivalent Effect: A
Reappraisal’ (1982) 19 Common Market Law Review 217.

3 Several analyses were provided at the time of the judgment, for instance, by A Giardina, ‘La Corte
europea ed i rapporti fra diritto comunitario e diritto internazionale’ (1973) Rivista di diritto internazionale
privato e processuale 582; SA Riesenfeld, ‘The Doctrine of Self-Executing Treaties and Community Law:
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isolation, as shown by the fact that EU legal scholarship has discussed the specific
relevance of these judgments for either internal market law or EU external relations.
This paper seeks to overcome this limitation by offering a combined analysis of IFC
IT and /FC I11. In addition, it contextualises them in light of a number of subsequent
developments, including later case-law and recent EU actions, such as the adoption
of CAP measures and the Regulation on Deforestation-free Products, as well as the
negotiation of the EU-Mercosur Agreement. These latter illustrate how the EU now-
adays reconciles different interests relevant in governing trade in agricultural prod-
ucts with third countries. In this respect, the present study is relevant not only be-
cause it proposes a new reading of these judgments, focusing on underexplored as-
pects emerging from a combined analysis of these cases, but also since it highlights
connections between those rulings and recent developments.

This paper argues that the International Fruit Company saga implicitly clarified
the objectives to be pursued in the policy areas at stake in those cases — the common
market, the CCP and the CAP — and the relationship between them. In particular, the
judgment indirectly suggested that liberalisation of international trade in the CCP
does not necessarily entail negative repercussions on CAP objectives, by implicitly
confirming that liberalisation in trade with third countries can be less intense than
that sought in cross-border exchanges among the MSs. Subsequent case-law has con-
tinued to follow the lead offered by these judgments, enabling the EU to reconcile
trade liberalisation with CAP objectives in a particularly sensitive area such as im-
ports of agricultural products, as testified by several recently adopted measures.

This paper aligns with scholarship exploring the historical evolution of EU law
and especially the role played by the Court of Justice case-law in furthering European
integration.® The study relies on a legal doctrinal methodology and provides a recon-
struction of the cases’ historical context. Moreover, subsequent case-law, more recent
legislative developments and contemporary EU law scholarship are also considered.

A Pioneer Decision of the Court of Justice of the European Community’ (1973) 10 Common Market Law
Review 504; PJG Kapteyn, ‘The “Domestic” Law Effect of Rules of International Law within the
European Community System of Law and the Question of the Self-Executing Character of GATT Rules’
(1974) 8 The International Lawyer 74; M Waelbroeck, ‘Effect of GATT within the Legal Order of the
EEC’ (1974) 8 Journal of World Trade Law 614. More recently, the ruling has been commented by W
Phelan, Great Judgments of the European Court of Justice, (Cambridge University Press 2020) 123 and
A Petti and J Scott, ‘International Agreements in the EU Legal Order: International Fruit’ in G Butler and
R Wessel (eds), EU External Relations Law: The Cases in Context (Hart Publishing 2022) 21.

% In recent decades, scholars have begun to approach EU law and the judgments of the Court of
Justice from an historical perspective. For instance, see A Vauchez, Brokering Europe: Euro-lawyers
and the Making of a Transnational Polity (Cambridge University Press 2015); F Nicola and B Davies
(eds), EU Law Stories: Contextual and Critical Histories of European Jurisprudence (Cambridge Un-
versity Press 2017); V Fritz, Juges et avocats généraux de la Cour de Justice de |’Union européenne
(1952 — 1972). Une approche biographique de I’histoire d 'une révolution juridique (Vittorio Kloster-
mann 2018); A Arena, ‘Discovering the History of EU Landmark Rulings: Sketches from a PAN
(Process-Actors-Narratives) Approach’ (EU Law Live, 26 February 2021) 12; T Pavone, The Ghost-
writers. Lawyers and the Politics behind the Judicial Construction of Europe (Cambridge University
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The remainder of this paper is organised as follows. Section 2 outlines the saga’s
legal and historical context, focusing on the rules governing imports of agricultural prod-
ucts at the beginning of the 1970s and their rationale. Section 3 offers a brief overview
of the procedural history of the cases and the main points raised by the judgments. Sec-
tion 4 reviews the evolving relationship between the CAP, the CCP and the internal mar-
ket, considering the International Fruit Company saga and later developments. Section
5 discusses the relevance of the considerations regarding the objectives and relationships
of these different policy areas for current developments affecting agricultural imports.

2. The legal and historical context of the International Fruit Company saga

At the time of the cases, i.e. in 1970, overproduction was a structural problem for
certain agricultural products in the Community. This had already been highlighted,
for example, in the so-called Mansholt Plan. Drafted in 1968 by the Dutch Commis-
sioner for Agriculture Sicco Mansholt, the Plan constituted the Commission’s first
attempt to tackle issues negatively affecting the European agricultural sector.’” This
problem was due to European production increasing more than consumption, a ten-
dency exacerbated further by CAP measures introduced to support farmers’ income. ®
In fact, the possible emergence of this problem had been anticipated in 1958 at the
Stresa Conference, convened under Article 43 EEC Treaty to discuss the establish-
ment of a CAP.’ In addition, in such a situation, imports from third countries would
have increased the supply of apples within the Community even further, thereby
lowering their prices. Such price fluctuations would have undermined the CAP’s
objectives, one of which was to keep the prices of agricultural products stable.
Considering these factors, the Community has always displayed a general ten-
dency to protect its agricultural production. On the one hand, agricultural products
were subject to the provisions on the free movement of goods within the common
market. The most notable consequence was — and still is — that quantitative restrictions
and measures having equivalent effect could not be imposed to imports from other

Press 2022); P Craig and R Schiitze, Landmark Cases in EU Law, Volume 1 The Constitutional Cases
(Bloomsbury Publishing: 2025). This Journal has also devoted a special section to legal-historical re-
search conducted relying on the material contained in the Historical Archives of the EU: see M Cre-
mona, C Kilpatrick and J Scott (eds), Using the Historical Archives of the EU to Study Cases of CJEU
(2021) 6 European Papers.

7 Memorandum on agricultural reform in the European Economic Community (21 December
1968), so-called ‘Manshold Plan’, at www.cvce.eu.

8 Broader analysis on the first developments of the CAP is provided in R Fennel, The Common
Agricultural Policy (Professional Books 1987) 3; S Vieri, La politica agricola comune: dal trattato di
Roma alla riforma Mac Sharry (Edagricole 1994) 27 and W Grant, The Common Agricultural Policy
(St. Martin Press 1997) 63.

% Final Resolution adopted at the Agriculture Conference of the EEC Member States (Stresa, 12
July 1958), at www.cvce.eu, para. 1.


http://www.cvce.eu/obj/memorandum_on_agricultural_reform_in_the_european_economic_community_21_december_1968-en-aeeba4d9-1971-4e34-ae1c-ae90fc32c6ee.html
https://www.cvce.eu/en/collections/unit-content/-/unit/02bb76df-d066-4c08-a58a-d4686a3e68ff/69bdb43a-8750-44f7-9c94-ee1c10b7b3b9/Resources%23441fa14a-624a-42fb-997f-b7d0a2aa0471_en&overlay
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MSs. !? Furthermore, the Treaty of Rome established the foundations for the launch of
the CAP. Its objectives were set out in Article 39 EEC Treaty. First, the CAP aimed to
increase the productivity of the agricultural sector, stabilise markets and ensure an ad-
equate supply of food. At the same time, it attempted to improve farmers’ living con-
ditions and remuneration, while keeping agricultural products affordable for consum-
ers. To achieve these goals, the Community has always intervened by providing eco-
nomic support to farmers and adopting the so-called common organisations of the mar-
ket, consisting of common rules on the production and marketing of specific agricul-
tural products.'' The legislation enacted to establish such common organisations of the
market regulated the prices of agricultural products, among other things. Indeed, the
Community attached utmost importance to the price at which agricultural goods were
sold, as this was closely related to CAP’s objective to maintain stable prices.

On the other hand, the part of the Treaty of Rome dedicated to the CCP did not
envisage any specific rules for agricultural products. While their export to third countries
was encouraged, acting based on the powers conferred upon it in the CAP, the Commis-
sion introduced a series of measures allowing both the MSs and the EEC to limit imports
of agricultural goods from outside the Community if they were likely to disrupt produc-
tion within the common market. In fact, such a protective stance towards imports from
abroad had emerged even before the establishment of the EEC.'? Indeed, these measures
allowing limitations to imports from third countries gave concrete meaning to the prin-
ciple of community preference governing the CAP."* This principle meant that produc-
ers established in the Community had to be given preferential treatment, so that imported
goods would not damage domestic ones.'* The development of this principle was in line
with the MSs’ protectionist attitude in the field of agriculture, reflecting a more general
tendency that, as we shall see, was evident at the international level.

The adoption of Regulation no. 23 in 1962, establishing a common organisation
of the market for fruit and vegetables, gave concrete expression to the above objec-
tives and principles.'® This act allowed MSs to suspend imports from third countries
or impose countervailing duties if imported products were disrupting the develop-
ment of the common market.'® Furthermore, it granted the Council the competence

10.On the relation between the CAP and the common market, see G Olmi, ‘L’agriculture et le
marché commun’ (1970) 35 1/ Politico 496.

! See Art. 40(2) EEC Treaty.

12 See, for instance, Report of the Heads of Delegation to the Foreign Ministers (21 April 1956),
so-called ‘Spaak Report’.

13 See, for instance, Vieri (n 8) 31.

14 R Fennell, ‘Community Preference and Developing Countries’ (1997) 2 European Foreign Af-
fairs Review 235, 236.

15 The legal bases for this act were the provisions concerning the CAP, namely Arts 42 and 43 EEC
Treaty.

16 See Regulation no. 23 of the Council of 20 April 1962 on the progressive establishment of a
common organisation of the market in fruit and vegetables, Art. 11(2).
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to establish a coordinated framework for trade in fruits and vegetables with countries
outside the Community.'” Council Regulation 2513/69, which set out these rules,
provided for a general exemption from customs duties and restrictive measures for
fruits and vegetables imported from third countries.'® However, if serious disturb-
ances compromised the CAP’s objectives, appropriate measures could be taken at
the Community level to solve the problem.' It was precisely for this reason that
Commission Regulations 459/70, 565/70 and 686/70 were adopted. These acts es-
tablished that companies wishing to import apples from third countries had to apply
for a license from the relevant national authority, which would then forward the ap-
plication to the Commission for a decision.

The historical context of the International Fruit Company saga would not be
complete without a brief account of the legal and factual situation of international
trade in agricultural products at that time. The main legal instrument relevant in that
regard was the General Agreement on Tariffs and Trade (GATT) of 1947. It is suf-
ficient to note here that Article XI of the GATT prohibited quantitative restrictions
such as quotas and similar measures. Therefore, the prohibition of quantitative re-
strictions was required within both the EEC legal order and the GATT framework.
However, the ultimate goals of the two legal frameworks differed. The Community’s
goal was to create a customs union to give full effect to the common market. At the
GATT level, nothing equivalent to a common market was pursued. Instead, the aim
was limited to the progressive liberalisation of trade between different customs ter-
ritories. With regard to trade in agricultural products, GATT did not establish a spe-
cific regime. Therefore, its rules, including the prohibition of quotas, should also
apply to this type of trade. The only exception GATT introduced for agricultural
products was contained in Article XI(2)(c)(ii), which exempted these goods from the
prohibition if measures restricting trade were ‘necessary to enforce governmental
measures’ aimed at addressing a temporary surplus in the domestic market. In other
words, restrictions on international trade were considered acceptable only when they
reflected domestic measures adopted to address a temporary situation of overpro-
duction. Nonetheless, the situation in practice was different to what was expected,
as during the first decades of GATT, its contracting parties, including EEC MSs,
adopted a large number of protectionist measures, which impeded the full liberalisa-
tion of agricultural trade.?® It was only in the 1994 Uruguay Round that a specific
agreement concerning agricultural goods was concluded within the framework of the
World Trade Organisation (WTO).

17 This latter act was based on Regulation no. 23 of 1962 (n 16) Art. 11(1).

18 Regulation 2513/69 of the Council of 9 December 1969 on the coordination and unification of
importing regimes for fruits and vegetables applicable for each Member State towards third countries,
Art 1(1).

19 Regulation 2513/69 (n 18) Art 2.

20 See R Sharma, ‘Agriculture in the GATT: A Historical Account’ in FAO, Multilateral Trade
Negotiations on Agriculture (FAO 2000), at www.fao.org.


https://www.fao.org/4/x7352e/X7352E04.htm
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3. The International Fruit Company saga

3.1. The procedural history of the cases

It was against this background that International Fruit Company and three other un-
dertakings based in the Netherlands applied to the competent Dutch authority,
namely the Produktschap voor Groenten en Fruit, for a licence to import apples from
South America. As required by Community law, that authority referred the request
to the Commission, which issued a series of decisions denying licences to the four
undertakings on 2 July 1970. The four companies contested the Commission deci-
sion in several ways.

First, on 30 June 1970, they brought a claim against the Produktschap voor
Groenten en Fruit before the College van Beroep voor het Bedrijfsleven, an admin-
istrative court of last instance in the Netherlands. The decision could be contested
before a national court on the basis of the undisputed understanding that the rejection
of the licence request was grounded on national provisions as well as on EEC law.
In particular, the four companies requested that the College van Beroep voor het
Bedrijfsleven annul the decision denying their import licences and direct the Produk-
tschap voor Groenten en Fruit to adopt a new decision and to pay damages to com-
pensate them for the harm suffered.

Second, on 5 August 1970, the four companies contested the Commission’s re-
fusal before the Court of Justice of the European Communities. The Court dismissed
the applicants’ action on the merits in the judgment delivered on 13 May 1971, which
was the first of the trilogy. After that ruling, in ongoing proceedings at the national
level, the College van Beroep voor het Bedrijfsleven raised two subsequent sets of
questions to the Court of Justice pursuant to Article 177 EEC Treaty, now Article
267 Treaty on the Functioning of the European Union (TFEU). The first preliminary
ruling was requested on 30 July 1971. After receiving the answer from the Court in
December 1971, the Dutch court submitted a second set of questions on 5 May 1972.

In the annulment procedure, namely /FC 1, International Fruit Company and the
other undertakings argued that the Commission decisions rejecting their licensing
requests, as well as Commission Regulations 459/70, 565/70 and 686/70 constituting
the legal bases of the decisions, were contrary to EEC law.?' Suffice it to mention
here that the Court of Justice found their applications to be unfounded.

The first preliminary ruling, /F'C 11, concerned the compatibility of certain pro-
visions of Dutch law with EEC law. The Netherlands had enacted three decrees in
1963 and 1968 to establish a licensing system for importing certain agricultural

21 The applicants argued that the EEC acts at stake infringed Arts 3(f), 85 and 86 EEC Treaty and
155 EEC Treaty. The former provisions protected competition, whereas the latter referred to the powers
of the Commission. In addition, the acts were considered incompatible with secondary legislation,
namely Council Regulations 2513/69 (n 18) and Regulation 2514/69 of the Council of 9 December
1969 laying down the conditions for applying protective measures for fruit and vegetables.
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goods, including apples, from any other country. More specifically, the 1963 decree
prohibited the import of certain goods unless the importing company had obtained a
licence to do so. The following decrees, having a lower status in the internal hierar-
chy of sources, did not abolish the licensing system but granted exemptions for cer-
tain goods. In particular, the first decree adopted in 1968 exempted agricultural
goods imported from other MSs?? and apples from third countries from the licensing
obligation. Moreover, the second 1968 decree required the Produktschap voor
Groenten en Fruit to follow EEC law rules, including those concerning trade in fruit
and vegetables with third countries, when deciding to grant licences.

All in all, this created a situation where various products were exempted from the
obligation to obtain a licence to be imported into the Netherlands, and in all other cases
licences were always issued, creating a so-called foute licence accordée system. Ac-
cordingly, although an exemption existed at the national level, the import licence re-
quested by International Fruit Company and the other undertakings was denied be-
cause domestic law required Produktschap voor Groenten en Fruit to apply EEC law.
In the present case, that meant that the Dutch authority had to align with the Commis-
sion’s decisions and thus reject the applications for import licences. The applicants
argued that Dutch law was in breach of Articles 30, 31, 32 and 34 EEC Treaty, and
Article 1 of Regulation 2513/69. All these provisions prohibited quantitative re-
strictions and measures having equivalent effect from being imposed respectively in
intra-Community trade and on imports of fruit and vegetables from third countries. In
the framework of the proceedings before the national court, in essence, the Dutch judge
asked the Court of Justice whether the applicants’ argument had to be accepted.

The last case brought before the Court of Justice, namely /FC 111, constituted a
preliminary request concerning the validity of certain provisions of Community law.
The contested measures were Commission Regulations 459/70, 565/70 and 686/70 es-
tablishing the licensing system applicable to apples in 1970, whose validity had already
been questioned by the applicants in the annulment procedure. The question submitted
to the Court of Justice concerned the compatibility between these acts and Article XI
GATT. As mentioned earlier, the latter provides for the elimination of quantitative
restrictions in the form of quotas, licences or other measures on imports and exports
from and to GATT contracting parties. In fact, the applicants had already argued that
the Commission Regulations breached GATT rules both in the annulment procedure

22 1t has not been possible to find the text of the decrees in question. However, this conclusion can
be inferred from the name of the first decree of 1968, which translates literally as ‘Exemption Decision
for agricultural goods EEC 1968/1°. Moreover, in the main proceedings the Dutch government argued
that provisions on the free movement of goods were not infringed in the case at stake since agricultural
goods coming from other MSs were exempted from the licensing requirement pursuant to the first de-
cree enacted in 1968 (see the request for a preliminary ruling submitted by the College van Beroep voor
het Bedrijfsleven, in HAEU, CJUE-1271, p. 12).
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and in the context of the first preliminary ruling.” However, this claim had not been
addressed by the Court nor by the other intervening parties in the previous judgments.
Only Advocate General Roemer briefly considered it in its Opinion on the annulment
procedure, but gave a strict interpretation of Article 173 EEC Treaty, conferring on the
Court of Justice competence to assess the legitimacy of secondary legislation enacted
by the Commission or by the Council. In particular, he suggested that the claim be
dismissed since he deemed the Court of Justice not competent to assess the validity of
EEC legislation based on international law.**

3.2. The broad interpretation of the notion of measures having equivalent effect to
quantitative restrictions in the common market

As stated above, IFC Il was significant since it provided important clarifications re-
garding the scope of the notions of quantitative restrictions and measures having
equivalent effect, which were mentioned in several provisions of EEC law.* In this
respect, the ruling established that ‘a national provision which requires, even purely
as a formality, import or export licences or any other similar procedure’ could not be
considered compatible with the provisions of the Treaty of Rome concerning the free
movement of goods in the common market, namely Articles 30 and 34(1) EEC
Treaty — now Articles 34 and 35 TFEU.?® However, a licensing system such as that
adopted in the Netherlands would have been admissible with reference to trade in
agricultural products imported from third countries.

The judgment had three main implications in the development of the common
market, which are crucial to understanding the extent to which the Court broadened
the scope of application of the Treaty’s provisions on the free movement of goods.?’
As will be discussed later, this contrasts with the protective effects that the Interna-
tional Fruit Company saga produces on international trade.

The first implication is closely connected with the specific moment in time when
the facts giving rise to the case took place — i.e. 1970. That was only a few years
after the end of the transitional period, which the Treaty of Rome established as the
time during which the full development of the common market was to be completed.
The transitional period ended on 1 July 1968. For the purposes of this paper, the most

23 See Opinion of AG Roemer in Joined Cases 41-44/70 International Fruit Company,
EU:C:1971:34, p. 436 and applicants’ pleading in Joined Cases 51-54/71, in HAEU, CJUE-1271, p. 22.

24 AG Roemer in Joined Cases 41-44/70 International Fruit Company (n 23) p. 436.

25 The legal consequences stemming from finding that a certain national provision is a quantitative
restriction or a measure having equivalent effect, which differ according to whether it restricted intra-
or extra-Community trade, are discussed in section 4.

26 International Fruit Company (n 2) para 9.

27 For a further analysis of these aspects see S Giudici, ‘La causa International Fruit Company (cause
riunite da 51 a 54-71): un primo passo verso la concettualizzazione della nozione di misura di effetto
equivalente a una restrizione quantitativa’ in A Arena (ed) L ‘integrazione europea attraverso la giurispru-
denza comunitaria (1954-1974): i processi, gli attori, le narrative (Editoriale Scientifica forthcoming).
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significant consequence of this event was that certain rules allowing broader discre-
tion on the part of the MSs no longer applied. For the moment, suffice it to mention
that during the transitional period, MSs could not introduce new quantitative re-
strictions and measures having equivalent effect,” but the level of liberalisation of
trade that had to be ensured was that envisaged by the Organisation for European
Economic Co-operation.”” Since this latter legal framework did not prohibit auto-
matic licensing systems, a toute licence accordée system would also have been com-
patible with EEC law during the transitional period.** On the contrary, the Court’s
ruling explicitly stated that such a regime was no longer allowed after the transitional
period. Hence, that judgment was a turning point, marking an unambiguous differ-
ence in the rules applying before and after the end of the transitional period.

Second, the case was noteworthy because it confirmed previous efforts by the
European Commission. In the 1960s, the Commission provided guidance on the in-
terpretation of the notion of measures having equivalent effect to quantitative re-
strictions.' The submission presented on behalf of the Commission by Ms Wilma
Dona-Viscardini in the proceedings at stake clearly reflected the work done up to
that moment. In this regard, it is interesting to note that, even if the case did not
involve intra-Community trade as the Dutch legislation exempted agricultural prod-
ucts from other MSs from the obligation to obtain an import licence, the Court im-
plicitly confirmed that the Commission’s interpretation of the notion of measures
having equivalent effect to quantitative restrictions was correct.*?

As the judgment’s last consequence, the short obiter dictum that the Court in-
cluded in /FC II about the compatibility of the Dutch licensing system with the Com-
munity provisions on the common market set the stage for further developments.
This sharply curtailed the Member States’ opportunities to enact measures, including
those that were mere formalities, having the effect of limiting the free movement of
goods. Such an extensive definition of the notion of measures having equivalent ef-
fect to quantitative restrictions was instrumental in giving full effectiveness to the
provisions on the free movement of goods in the common market.** On these bases,

28 Pursuant to Art 32 EEC Treaty, quotas and measures having equivalent effect had to be abolished
by the end of the transitional period.

29 Art 31 EEC Treaty.

30 This argument was used by the French Court of Cassation, in its judgment delivered on 29 June
1966, case 64-93.745, commented by RH Lauwaars, (1967) 4 Common Market Law Review, 338. The
judgment is also mentioned in RC Béraud, ‘Les mesures d’effet équivalent au sens des articles 30 et sui-
vants du Traité de Rome’ (1968) Revue timestrelle de droit européen 265, 276-277. Béraud, at the time
member of the Commission Legal Service, agreed with the conclusion reached by the French court.

31 See Directive 70/50/EEC of the Commission of 22 December 1969 based on the provisions of
Article 33 (7), on the abolition of measures which have an effect equivalent to quantitative restrictions
on imports and are not covered by other provisions adopted in pursuance of the EEC Treaty.

32 Analysis of the Commission Legal Service of 7 July 1972, HAEU, CEUE-SEJU-BAC-371-
1991-1399, p. 330.

3 G Tesauro, Diritto comunitario (Cedam 2008) 427.
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the Commission took advantage of the passage discussed here in its submission on
the Dassonville case, mentioning it to demonstrate that national provisions making
imports dependent upon the presentation of a certificate of origin were in breach of
EEC provisions on the free movement of goods.** As is well known, not only did the
Court accept this argument, but it also explicitly embraced the definition of measures
having equivalent effect that the Commission had formulated in the 1960s and pre-
sented in the /FC Il proceedings.*’

It should nevertheless be noted that the broad interpretation of the prohibition
provided for in Articles 30 and 34 EEC Treaty was and still is without prejudice to
the ability of the MSs to justify measures restricting intra-Community exchanges for
reasons of ‘public morality, public policy or public security; the protection of health
and life of humans, animals or plants; the protection of national treasures possessing
artistic, historic or archaeological value; or the protection of industrial and commer-
cial property’ as enshrined in Article 36 EEC Treaty — now Article 36 TFEU. Over-
riding reasons in the general interest beyond those mentioned in that provision can
also justify the adoption of indistinctly applicable measures limiting exchanges
among the MSs. In fact, in /F'C 11, the Commission mentioned in its submission that
the Netherlands could justify the licensing system at stake on the grounds envisaged
in Article 36 EEC Treaty™, even if the judgment did not develop that argument. It
can be assumed that the Court did not find it necessary to delve into that point, as the
Dutch licensing system did not concern intra-Community trade.

3.3. The impossibility of relying on GATT rules to assess the validity of EEC law

IFC 111 is relevant as it contributes to untangling the relationship among EEC and
international instruments regulating trade between the EEC and third countries in
agricultural products. The main question posed by the Dutch court was whether the
Regulations and the Decisions enacted by the Commission that denied the importing
license to International Fruit Company and the other undertakings violated Article
XI GATT, prohibiting quantitative restrictions to trade. The answer given by the
Court of Justice is well known and can only be briefly recalled here. In essence, the
Court claimed it had the power to review the legality of EEC acts against interna-
tional law if two conditions were satisfied: first, the relevant international law pro-
visions had to bind the Community and, second, such provisions had direct effect.’’

34 Case 8-74 Procureur du Roi v Benoit and Gustave Dassonville, EU:C:1974:82, p. 846. See also
R Schutze, ‘Re-Reading’ Dassonville: Meaning and Understanding in the History of European Law’
(2018) EUI Department of Law Research Paper No. 2018/09.

35 The definition reads as follows ‘All trading rules enacted by Member States which are capable
of hindering, directly or indirectly, actually or potentially, intra-Community trade are to be considered
as measures having an effect equivalent to quantitative restrictions’, see Dassonville (n 34) para 5.

36 International Fruit Company (n 2) p. 1114.

37 International Fruit Company (n 3) paras 7-9.
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The evaluation the Court made concerning whether these two criteria were fulfilled
in the case of Article XI GATT constitutes the most relevant point in the present
analysis. The objective here is not to discuss whether the Court’s argumentation was
correct. Rather, the more modest aim of this section is to emphasise the practical
implications of the reasoning of the Court, as they contribute to elaborate reflections
on the relation between different policy objectives of the Community.

First, the Court developed what Pierre Pescatore — scholar but also judge in /FC
IIT — renamed as the doctrine of functional succession of the treaties.*® Following
this doctrine, the Court of Justice established that the GATT bound not only the MSs
that were among its signatory parties, but also the Community. To support this posi-
tion, the Court stressed that the MSs manifested their willingness to respect their
GATT obligations even when drafting the Treaty of Rome, as Article 110 EEC
Treaty demonstrated.*® That provision set the objectives of the CCP, which include
the development of international trade, the abolition of restrictions to extra-Commu-
nity exchanges and the reduction of tariffs. These aims corresponded, in essence, to
those of the GATT. Indeed, when the Treaty of Rome was drafted, international ex-
changes were already framed within the GATT, providing rules for the progressive
liberalisation of trade. All in all, the first part of the judgment reinforced the EEC
commitment to developing international trade.

In the second part of the judgment, the Court maintained that, in light of ‘the
spirit, the general scheme and the terms’ of the agreement, Article XI GATT did not
confer rights that individuals could invoke. Hence, the second condition considered
fundamental for the Court to assess the validity of EEC rules in light of international
law provisions was not met. Consequently, private parties — or, for that matter, any
other subject — were deprived of any possibility to request the Court of Justice to
scrutinise the compatibility of EEC acts with GATT rules. As a result of the judg-
ment, no form of judicial enforcement of GATT rules was available in the Commu-
nity legal order. Still, if the EEC decided to adopt measures in contrast with its GATT
obligations, this would have allowed other GATT members to adopt retaliations.*’
If considered in relation to the first argument of the Court, namely that the EEC must
respect the GATT, the last part of the judgment severely limited the scope of such a
claim. For this reason, some commentators have argued that the Court’s assessment
of the GATT appeared to entail that such an agreement was not ‘a fully binding

agreement’. !

38 P Pescatore, L ordre juridique des Communautés européennes: étude des sources du droit com-
munautaire (Presses Universitaires de Liége 1973), cited in Petti and Scott (n 5) 26.

3 International Fruit Company (n 3) para 13.

40 Phelan (n 5) 131 and 134.

41 HG Schermers, ‘Community Law and International Law’ (1975) 12 Common Market Law
Review, 77, 81.
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4. Tracing the evolution of the relation between EU trade policy, CAP
objectives and integration in the common/internal market

4.1. The interactions between the CAP and the CCP in the International Fruit
Company saga

Different policy areas can pursue similar or conflicting goals. As a case in point, the
CAP and the CCP were and remain guided by specific aims that, under certain cir-
cumstances, could be perceived as opposing each other. Indeed, Article 110 of the
Treaty of Rome established trade liberalisation as the objective of the EEC trade
policy. However, liberalising trade in agricultural products would have resulted in
cheaper imports from third countries, with the risk of undercutting the prices of in-
ternal production. That could have made it difficult to achieve a series of CAP ob-
jectives laid out in Article 38 EEC Treaty, especially ensuring stable prices for agri-
cultural products and guaranteeing sufficient revenues to farmers.

Nonetheless, in the International Fruit Company saga, the Court has contributed
to finding ways to avoid clashes between the different objectives sought by the
EEC/EU in these policy areas. Indeed, in that judgment, the Court found that MSs
can implement an automatic licensing scheme for imports of agricultural products
from third countries, since such a regime allowed them to monitor imports and, if
necessary, adopt protective measures defined in Regulation 2513/69 when such im-
ports created disturbances to the common market.*> On the contrary, as the Commis-
sion noted in its submissions, the MSs were precluded from taking unilateral protec-
tive measures of this kind in relation to goods imported from other MSs. This was
exactly the reason why they could not maintain such an automatic licensing system
restricting the free movement of goods within the Community.*

In the same judgment, the Court strengthened synergies existing between the
CAP and the CCP by examining EEC powers in these two fields. In particular, it
stated that the Community could introduce quantitative restrictions and measures
having equivalent effect to imports from third countries both when conducting its
CCP under Article 113 EEC Treaty and, pursuant to Article 40(3) EEC Treaty, in
the CAP framework when establishing a common organisation of the market for a
specific agricultural product, whose rules might encompass mechanisms for stabilis-
ing imports and exports.**

The Court’s judgment leads to the conclusion that the Community’s compe-
tences in the CAP and the CCP established a legal framework that can reconcile the

42 International Fruit Company (n 2) para 16.
4 International Fruit Company (n 2) p. 1114.
4 International Fruit Company (n 2) para 10.
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potentially conflicting objectives of the two policy areas by means of measures lim-
iting imports from third countries.* Looking at the effects produced by the Interna-
tional Fruit Company saga, the Court’s approach — as will be discussed in greater
detail below — did not promote liberalisation of trade in agricultural products at the
international level. On the contrary, these judgments could be perceived as contrib-
uting to the crystallisation of a certain attitude towards trade in agricultural goods
shared by many GATT signatories at the time of the proceedings. As mentioned ear-
lier, several protective measures stood in the way of trade liberalisation in that pe-
riod. Indeed, some legal scholars maintain that this political issue informed the
Court’s ruling.*®

4.2. The effects of the International Fruit Company saga on the level of
liberalisation to be achieved in the common market and in trade with third
countries

This possibility to reconcile the objectives to be pursued in the CAP and in the CCP
is borne out by another aspect of the International Fruit Company saga, namely the
fact that the Community took different approaches to liberalising cross-border trade
among MSs and trade with third countries. Indeed, the rulings suggested that the
degree of liberalisation to be achieved in the common market was, and still is, not
the same as that to be reached under the CCP. That reinforced the dichotomy between
the internal and external dimensions of the Community’s liberalisation of cross-bor-
der exchanges. While they strengthened integration in the common market, the judg-
ments suggested that the EEC could be less open to trade with third countries. As a
consequence, measures restricting trade in agricultural goods with third countries
were compatible with EEC law.

Two major reasons underpin this different liberalisation of intra- and extra-Com-
munity exchanges. First, the saga clarified that MSs could limit such exchanges to
differing degrees. In the common market, they could no longer impose formal re-
quirements on imports and exports from other MSs, whereas they could still monitor
external trade. Indeed, in /FC 11, an automatic licensing system was considered ad-
missible in extra-Community but not in intra-Community exchanges. As examined
above, the Court offered a broad interpretation of the prohibition of quantitative re-
strictions and measures having equivalent effect under Articles 30 and 34(1) EEC
Treaty. This marked a break with the transitional period and sent a firm message to
the MSs about the limits of their discretion in regulating intra-Community ex-
changes. At the same time, the Court stated that a different — and more lenient —

4 This is not to claim that CAP and CCP legal bases could be used interchangeably. While this
point is beyond this paper’s scope, this question was for instance raised by various parties intervening
in Opinion 1/94 Competence to conclude WTO agreements, EU:C:1994:384. In addition, such restric-
tive measures had to comply with the EEC’s GATT obligations. Section 5 discusses these implications
in more recent times.

4 M Mendez, The Legal Effects of EU Agreements (Oxford University Press 2013) 191-193.
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treatment should be accorded for similar measures restricting trade between the EEC
and third countries. As a result, the Court confirmed that two distinct sets of rules
applied to intra- and extra-Community exchanges.

Second, the Court established different possibilities for judicial review of Commu-
nity measures. As the Court denied the direct effect of GATT provisions in /FC 111,
EEC legislation became immune to judicial review based on the GATT framework.
This is particularly striking if we consider that, as some commentators have noted, the
applicants’ claim concerning the incompatibility between the Commission Regula-
tions and the GATT was well-founded.”’ In fact, the real difference among the
measures undertaken by the EEC in the common market and in the CCP does not con-
cern their content,*® but rather the different sources of law against which these acts can
be scrutinised. In the former case, the Court could have monitored compliance between
the EEC measures and the Treaty of Rome. Conversely, in the latter case, the Court
would have been prevented from assessing whether they respected the EEC’s obliga-
tions under GATT. As the judgment confirmed, GATT was also part of the Commu-
nity legal order. Moreover, this approach created differences in the effects a violation
of the Treaty of Rome produced on national law and the consequences that a breach of
GATT entailed on EEC acts. Indeed, while a prohibition of quantitative restrictions
envisaged in the Treaty of Rome could be invoked to contest national legislation and
request its disapplication, individuals could not rely on a similar provision enshrined
inthe GATT to contest EEC legislation. In turn, the legality of EEC legislation limiting
international trade would not have been affected.*” Some Authors have recently af-
firmed that establishing the direct effect of a certain provision is a political issue, as it
has an impact on the powers and discretion of each EU institution. In turn, denying
that GATT rules display such a characteristic protects the autonomy of the EU legal
order and the discretion of its political institutions in charge of external relations.*’

Contrary to this protectionist reading of the saga, it should be borne in mind that
the Court also underscored the EEC’s commitment to the liberalisation of interna-
tional trade. This is clear, for instance, in /F°C 11, where the Court did not claim that
any type of licensing regime would be admissible in extra-Community exchanges in
agricultural goods, but only one where import licences are automatically issued.
Also, IFC 111 established for the first time in unambiguous terms that the EEC was

47 Petti and Scott (n 5) 32.

48 Arguably, the EEC could have taken measures to establish the common market pursuant to Art.
100 EEC Treaty that might have restricted intra-Community exchanges, if justified and proportionate.
For a recent example, see Case C-151/17 Swedish Match AB v Secretary of State for Health,
EU:C:2018:938, where the Court confirmed that the EU could rely upon Art 114 TFEU to ban tobacco
products for oral use.

4 For a critique of this approach, supported by evidence that national courts, unlike the Court of
Justice, recognised the direct effect of international agreements, see Waelbroeck (n 5) 616.

30D Gallo and CHL Labus, ‘The direct effect (or lack thereof) of international law in the EU legal
order, today’ (2025) Yearbook of European Law, 1, 36.
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bound by GATT rules. The present paper does not deny that the International Fruit
Company saga played a crucial role in establishing that the Community had to open
trade with third countries, at least up to the level of liberalisation envisaged by the
GATT regime.’' However, in practice, the solution found by the Court limited the
EEC’s duty to pursue the liberalisation of international trade by shielding its acts
from legal scrutiny in light of GATT rules.>*

When these considerations are coupled with the analysis conducted above of the
broad interpretation of the prohibition of quantitative restrictions and measures hav-
ing equivalent effect provided in /FC II, a clear divergence in the degree of trade
liberalisation the EEC had to achieve in the common market and in international
trade emerges. On the one hand, the Court conveyed the message that the common
market’s goal was to ensure an absolute liberalisation of trade among the MSs. On
the other hand, it confirmed that certain restrictions were admissible in trade with
third countries and, even if the Community adopted measures contrary to its GATT
obligations, grounds for contesting their validity were limited.

4.3.The role played by the objectives behind the construction of the internal market
in determining different levels of liberalisation of cross-border exchanges

In judgments delivered after the International Fruit Company saga, it became clear that
such different approaches to the liberalisation of cross-border exchanges were justified
by the different objectives underlying integration in the common market and trade
agreements with third countries. The considerations advanced in these cases highlighted
the peculiarities of the EEC legal order vis-a-vis traditional trade agreements, thus con-
tributing to clarifying the rationale for not recognising the direct effect of GATT rules.
Furthermore, they contributed to cementing the dichotomy between the common/inter-
nal market and trade policy established in the saga. For the purposes of this paper, the
fact that these successive judgments confirmed that the CCP’s aim was not to achieve
complete liberalisation is relevant since it provided the firm ground for the EEC/EU to
adopt measures that limit trade but contribute to achieving its CAP objectives.

The most significant cases in this respect are those where the Court was asked to
decide whether the rules contained in free trade agreements signed by the Commu-
nity containing provisions requiring that obstacles to trade be eliminated, mirroring

31Tt should be recalled here that the level of integration, and hence liberalisation, envisaged in
GATT was lower than that foreseen for the common market. The main difference was that GATT
required only a progressive reduction of tariffs among contracting parties, whereas they had to be
abolished in the common market. For broader discussions on the instruments and levels of liberalisation
achieved in the internal market and in the WTO, see F Ortino, Basic legal instruments for the liberali-
sation of trade (Hart Publishing 2004).

2 On the ‘shielding’ function of direct effect, which is perceived as its capacity to protect the
domestic legal order from the application of international law, see A Nollkaemper, ‘The Duality of
Direct Effect of International Law’ (2014) 25 European Journal of International Law 105, 115-117.
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those envisaged in the EEC Treaty, were to be interpreted differently from those
provided in the framework of the common market. The Court’s answers in these
cases differed according to the objectives underpinning the agreements at stake.™

In some circumstances, the Court stated that MSs were not obliged to extend the
interpretation of the prohibition of quantitative restrictions and measures having equiv-
alent effect that applied in the common market to trade with third countries.>® In the
Polydor judgment, the Court argued that certain restrictions on cross-border exchanges
should be eliminated in the common market, whereas they were acceptable in trade
with third countries that had signed an agreement with the Community.>® This consid-
eration stemmed from the fact that the ultimate objective of the EEC Treaty, namely
aligning MSs economic policies to unite national markets in a single common market,
differed from the goals envisaged by the agreements on the elimination of quantitative
restrictions and measures having equivalent effect concluded between the Community
and third countries.>® In this respect, from the time the Treaty of Rome was adopted,
establishing a common market was not considered to be the Community’s goal, but a
means of promoting further integration of European States with a view to preventing
future conflicts.”’ In other words, the aim of establishing a common market was driven
by a higher political objective, which did not inform the Community’s decisions about
entering into agreements with third countries.

The limited instances where the Court ruled that the provisions of an agreement
were to be interpreted in the same way as those contained in EEC primary law confirm
this conclusion. The most striking case in this respect is Bresciani, where the Court
affirmed that the provision on the elimination of customs duties contained in the Ya-
oundé Convention had direct effect. This was clearly in contrast with the Court’s pro-
nouncement regarding GATT provisions in ZFC I11.°* The conclusion was grounded
inter alia on the fact that the agreement signed between the Community and several
African countries was an expression of the connections between some of the funding
EEC members and certain overseas territories, and that the MSs assumed the same

33 A more thorough discussion on this issue is provided in G Breb, ‘Agreements Concluded by the
Community and their Possible Direct Effect: From International Fruit Company to Kupferberg’ (1983)
20 Common Market Law Review 35.

4 Case C-51/75 EMI Records V CBS United Kingdom, EU:C:1976:85, para 17

35 Case C-270/80 Polydor Limited and RSO Records Inc. v Harlequin Records Shops Limited and
Simons Records Limited, EU:C:1982:43, para 19. See also references in Case C-104/81 Hauptzollamt
Mainz v C.A. Kupferberg & Cie KG a.A., EU:C:1982:362, para 30.

3 Polydor Limited (n 54) paras 17-18. A similar consideration was made earlier in Case 225/78
Procureur de la République de Besangon v Bouhelier and others, EU:C:1979:235, para 6.

57'S Weatherhill, The Internal Market as a Legal Concept (Oxford University Press 2017) 15-17.

38 Discussing all the reasons justifying such a distinction would be beyond this paper’s scope. See,
in this connection, T Roes, ‘Establishing Direct Effect of Provisions in International Agreements:
Bresciani’ in Butler and Wessel (eds) (n 5) 67.
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obligations towards these countries that they undertook towards each other.” The
Court reached the same conclusion in Pabst, where it established the direct effect of a
provision contained in the Association Agreement with Greece. Moreover, that judg-
ment clarified that the provision prohibiting discriminatory taxation of imported goods
fulfilled the same function as Article 95 EEC Treaty - now Article 110 TFEU -, since
the Agreement was considered “part of a group of provisions the purpose of which was
to prepare for the entry of Greece into the Community’.** In other words, the provi-
sions of these agreements produced the same legal consequences as those contained in
the Treaty of Rome because of the particular relationship between the EEC and these
third countries, which was reflected in the agreements signed with them.

One of the main critiques levelled against this case-law is that the Court has not
developed a clear approach to determining exactly when provisions contained in agree-
ments signed between the EU and third countries should be interpreted in the same
way as internal market rules.®' Nonetheless, the CJEU has continued to cite the Poly-
dor principle and, even in more recent cases, it has stated that the objective of the
agreement at stake determined whether its provisions were to be interpreted in the same
way as those contained in the Treaties.*? In particular, in the 2025 judgment Swissgrid
v ACER, the Court reiterated that the interpretation given to the provisions of EU law,
including Article 28 TFEU, cannot be automatically applied to a provision contained
in the free trade agreement signed between Switzerland and the EU prohibiting the
imposition of new quantitative restrictions or measures having equivalent effect.®

In essence, prohibitions to limitations on cross-border exchanges pursued differ-
ent aims in the common market and in the CCP, thus justifying the Court’s choice to
assign a different meaning to them.® Only when the trade agreement shared the same
integration objective of the common market was the Court ready to find a complete
correspondence between similar provisions contained in different instruments. Con-
sequently, different rules applied to exchanges in the common market and with third
countries, leading to different degrees of liberalisation.

3 Case 87-75 Conceria Daniele Bresciani v Amministrazione Italiana delle Finanze,
EU:C:1976:18, paras 17, 23 and 25.

0 Case C-17/81 Pabst & Richarz KG v Hauptzollamt Oldenburg, EU:C:1982:129, para 26.

1 R Dunbar, ‘Learning from Failure in “an Integral Part” of EU Law: Interpretation of International
Treaties in the CJEU’ (2023) 3 European Law Open, 132, 148-153.

92 Case C-312/91 Metalsa Sri, EU:C:1993:279, para 11; Case C-63/99 Wieslaw Gloszczuk and
Elzbieta Gloszczuk, EU:C:2001:488, para 49; Case C-162/00 Land Nordrhein-Westfalen v Beata Pokr-
zeptowicz-Meyer, EU:C:2002:57, para 33; Case C-351/08 Christian Grimme v Deutsche Angestellten-
Krankenkasse, EU:C:2009:697, para 29.

93 Case T-558/23 Swissgrid AG, EU:T:2025:943, para 111.

% Breb (n 53) 68.
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5. Navigating the permanent tensions in trade liberalisation of agricultural
products

As noted in the introduction, the need to protect EU agricultural production and the
desire to liberalise trade sit in a contentious relationship even today. Indeed, free trade
in agricultural goods between the EU and third countries continues to raise concerns
that the Member States’ products could be put at a competitive disadvantage.® In that
respect, the threat is not only that imported products might be cheaper than European
ones, as was the case in the 1970s. It is also feared that producers established in third
countries who do not comply with the same standards applying in the EU, especially
those concerning animal welfare and the use of pesticides, might be at an advantage.
To account for these issues, imports of agricultural products from third countries to the
EU continue to be subject to different restrictions, as long as they are admissible under
international obligations on trade liberalisation assumed by the EU. In that regard, this
paper posits that the Court’s conceptualisation of EU competences and objectives in
different policy areas in the International Fruit Company saga contributed to paving
the way for these developments.

The first point of continuity with the rulings which form the object of this analysis
concerns the current legal framework defining EU competences in the CAP and in the
CCP - i.e. Articles 39 and 207 TFEU — which provide opportunities for the EU to
reconcile the objectives of these two different policy areas. Indeed, the framework has
remained largely unaltered since the 1970s. Furthermore, a specific reading of the
Treaty provisions defining the EU competences and objectives in the CCP, as devel-
oped in the case-law, helps avert clashes between these policy areas. In particular, the
Court interpreted Article 110 EEC Treaty — now Article 206 TFEU — as meaning that
it ‘cannot compel the institutions to liberalise imports from non-member countries
where to do so would be contrary to the interests of the Community’.%® This gives the
EU leeway to adapt its CCP to its internal objectives, including those pursued in the
CAP. Successive amendments to the treaties slightly modified the wording of this pro-
vision. The current formulation of Article 206 TFEU has been perceived as meaning
that in the CCP, liberalisation of international trade is no longer an aspirational aim but
a duty for the EU.%’ Still, this change in wording does not equate to an obligation to
fully liberalise trade with third countries. Rather, it has been considered a duty of non-

%5 European Commission, ‘Communication: A Vision for Agriculture and Food. Shaping together
an attractive farming and agri-food sector for future generations’, COM(2025) 75 final, p. 13.

6 Case C-150/94 United Kingdom of Great Britain and Northern Ireland v Council of the Euro-
pean Union, EU:C:1998:547, para 67.

%7 M Cremona, 4 Quiet Revolution: The Common Commercial Policy Six Years after the Treaty of
Lisbon (SIEPS 2017), 31.
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regression, prohibiting the EU from introducing new quantitative restrictions and
measures having equivalent effect.®®

A second element of connection between the International Fruit Company saga
and more recent developments regards the relationship between the EU and the
WTO. The entry into force of the WTO Agreement on Agriculture limited the dis-
cretion of EU institutions in the CAP. Nonetheless, the main changes concerned sub-
sidies to EU agricultural production and not the possibility for the EU to adopt
measures limiting imports from third countries.®” As a consequence, the EU has de-
creased forms of support that create major distortions to international trade (so-called
‘amber boxes’ in WTO jargon) in favour of less distortive support measures (so-
called ‘blue or green boxes’).”® At the same time, the Court consistently continued
to consider that judicial review of EU measures could not concern their compatibility
with WTO rules, which replaced GATT.”" In line with previous case-law, it ruled
that private parties could not even invoke decisions of the Settlement Bodies estab-
lished in the WTO framework to contest the legitimacy of EU acts.”? It should also
be stressed that, while the Court admitted that, in two limited circumstances, WTO
rules could have direct effect, such exceptions were interpreted narrowly.” Finally,

% A Dimitopoulos, ‘The Effects of the Lisbon Treaty on the Principles and Objectives of the
Common Commercial Policy’ (2010) 15 European Foreign Affairs Review 153, 161.

% For a more thorough analysis of the 1992 MacSharry Reform introducing such measures, see A
Cunha and A. Swinbank, An Inside View of the CAP Reform Process: Explaining the MacSharry,
Agenda 2000, and Fischler Reforms (Oxford University Press 2011) 68-101.

70 See figures retrieved from www.agriculture.ec.europa.eu. Article 6(1) of the WTO Agreement
on Agriculture mandates reduction of any ‘amber box’ subsidy, defined as any domestic support
measure. Only ‘blue box’ subsidies, namely support measures constituting direct payments aimed at
reducing production, are allowed pursuant to the conditions set out in Article 6(5) WTO Agreement on
Agriculture. Finally, so-called ‘green box’ subsidies are also admissible provided they comply with the
rules defined in Annex 2 of the Agreement.

71 See Case C-149/96 Portuguese Republic v Council of the European Union, EU:C:1999:574, which
extended the Court’s reasoning to WTO provisions. The issue of the direct effect of GATT/WTO rules has
been hotly debated in academic literature, see, inter alia, GHJ Bourgeois, ‘The European Court of Justice
and the WTO: Problems and Challenges’ in JHH Weiler (ed), The EU, the WTO, and the NAFTA: Towards
a Common Law of International Trade? (Oxford University Press 2001); P. Eeckhout, EU External
Relations Law (Oxford Univerity Press 2011) 323-436; B Egelund Olsen, M Steinicke and K Engsig Seren-
sen (eds), WTO Law: From a European Perspective (Kluwer Law International 2012) 98-104; N
Ghazaryan, ‘Who Are the “Gatekeepers™?: In Continuation of the Debate on the Direct Applicability and
the Direct Effect of EU International Agreements’ (2018) 37 Yearbook of European Law 27.

72 Case C-377/02 Léon Van Parys NV v Belgisch Interventie- en Restitutiebureau (BIRB),
EU:C:2005:121.

73 Case C-70/87 Fédération de l'industrie de I’huilerie de la CEE (Fediol) v Commission of the
European Communities, EU:C:1989:254 and Case C-69/89 Nakajima All Precision Co. Ltd v Council
of the European Communities, EU:C:1991:186. See Gallo and Labus (n 50) 21 and T PeriSin and I
Antonaki ‘Judicial Review of EU Measures in the Light of WTO Rules: Fediol and Nakajima’ in Butler
and Wessel (eds) (n 5) 183, 192. The Court’s restrictive approach can for instance be noticed in FIAMM,
where the Court excluded that breaches of WTO rules on the part of the EU would entail its non-
contractual liability outside of the two exceptions provided for in the Fediol and Nakajima cases. In
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even though the Court sought to reconcile EU law and the WTO framework by re-
quiring judges to interpret the latter consistently with the former,” it reiterated in a
recent judgment that such an interpretation is not to be construed as a review of the
legality of the EU acts in question.” These developments demonstrate that the main
contentions raised in /F'C III are still relevant, as possibilities to contest the legiti-
macy of EU acts in breach of such international obligations continue to be limited.
The third commonality with the legal framework regulating imports of apples at
the beginning of the 1970s stems from the fact that the EU has continued to adopt
instruments that have some similarities with those applying at that time. In particular,
the element these measures have in common is their limiting effect on trade between
the EU and third countries, which aim at safeguarding other EU objectives and, more
generally, protecting agricultural goods produced in the EU. The first example con-
cerns the 2013 Regulation on the common organisation of the markets in agricultural
products, adopted based on CAP powers. This act admits the possibility of requiring
licences to import certain goods, provided that these measures respect EU interna-
tional obligations.”® Article 177(1) of the 2013 Regulation stresses that these
measures can be adopted to stabilise the market and monitor trade. These are exactly
the same objectives pursued by the measures contested in the International Fruit
Company saga. At the same time, these limitations to trade can also be adopted now-
adays to ensure respect for EU social, environmental and animal welfare standards,
which are novel concerns and are currently safeguarded in EU primary law.”’

The second example demonstrating the attempt made by the EU to balance free
trade and EU agricultural protection is the EU-Mercosur Agreement. Indeed, its text
illustrates how the EU attempted to address the concerns raised by the EU agricul-
tural sector, which are still slowing down the ratification process. Indeed, the Agree-
ment not only requires that imports from Mercosur countries comply with EU sani-
tary and phytosanitary rules,”® but also envisages the establishment of a framework

this respect, see Joined Cases C-120/06 P and C-121/06 P Fabbrica italiana accumulatori motocarri
Montecchio SpA (FIAMM) and Fabbrica italiana accumulatori motocarri Montecchio Technologies
LLC (C-120/06 P), Giorgio Fedon & Figli SpA and Fedon America, Inc. (C-121/06 P) v Council of the
European Union and Commission of the European Communities, EU:C:2008:476, para 113.

74 Case C-61/94 Commission of the European Communities v Federal Republic of Germany,
EU:C:1996:313, para 52.

75 Case T-763/20 Inner Mongolia Shuangxin Environment-Friendly Material Co. Ltd v European
Commission, EU:T:2024:114, para 23.

76 Regulation (EU) No 1308/2013 of the European Parliament and of the Council of 17 December
2013 establishing a common organisation of the markets in agricultural products, Arts 176 and 177. These
provisions enable the European Commission to adopt delegated acts to implement such licencing regime.

77 Art 3(3) TEU lists social progress and environmental protection among EU’s objectives and Art
3(5) specifies that, in its external relations, the EU shall promote its values, sustainable development
and free and fair trade. Moreover, these aims are guaranteed through some horizontal provisions, such
as Arts 9, 11 and 13 TFEU.

78 EU-Mercosur Agreement, Art 6.6(1). It should be noted that the Agreement has not yet been
ratified. In January 2026, the European Parliament requested an opinion from the Court of Justice on
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to facilitate dialogue and cooperation on issues concerning the agri-food chain.”
Moreover, while the Agreement prohibits the adoption of quantitative restrictions to
trade,®® the Commission has proposed a Regulation allowing the EU to retain the
power to adopt safeguard measures modifying its preferential tariff regime when im-
ports of agricultural products from Mercosur countries are likely to threaten its in-
dustry.®! Finally, the text of the Agreement expressly mentions that private parties
cannot invoke the rights it attributes to them.®® The inclusion of such a provision,
essentially denying the Agreement’s direct effect, exemplifies a recurring practice
of EU institutions.

The last example considered here is the recent Regulation on deforestation-free
products, applicable to certain agricultural goods.* Despite being adopted for envi-
ronmental purposes, as confirmed by its legal basis — that is Article 192(1) TFEU —
this instrument has a clear relevance for trade since many of the products included
in its scope are often imported into the EU. While the instrument does not introduce
quotas or tariffs, it prevents such agricultural goods from entering the internal market
if they do not satisfy the conditions set out in its Article 3. In addition, it establishes
due diligence obligations for traders of such products to ensure that goods imported
into the EU do not cause deforestation.*® Suffice it to mention here that these rules
make importing certain agricultural goods more cumbersome. For this reason, some
scholars have argued that this Regulation demonstrates that the EU does not interpret
its commitment to trade liberalisation enshrined in Article 206 TFEU as a blind and
indiscriminate openness to trade, a stance allowing the EU to restrict trade if neces-
sary to shape its trade policy in line with other internal objectives.®

the draft text, which could delay the ratification process further (see European Parliament, Resolution
of 21 January 2026, 2026/2560(RSP)).

7% EU-Mercosur Agreement, Chapter 7.
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82 EU-Mercosur Agreement, Art 23.7(2).

8 For a more detailed analysis on this point see, for instance, Gallo and Labus (n 50) 37-43.

84 Regulation (EU) 2023/1115 of the European Parliament and of the Council of 31 May 2023 on
the making available on the Union market and the export from the Union of certain commodities and
products associated with deforestation and forest degradation. For an analysis of this instrument and its
potential conflict with EU obligations undertaken in the WTO framework, see G Marin Duran,
‘Editorial: Towards Reducing the EU’s Global Deforestation Footprint?’ (2022) 27 European Foreign
Affairst Review 437.

85 See Regulation (EU) 2023/1115 (n 84) Art 5 .
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Autonomy’ (2023) 15 European Constitutional Law Review, 518, 538-539. In this respect, protectionism
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All in all, this section confirms that the legal framework governing EU compe-
tences and objectives has developed in such a way as to ensure that the EU can mod-
erate its openness to imports of agricultural products from third countries. It is un-
deniable that the Court has made some openings to account for EU international
obligations in the field of trade and that recent instruments include provisions ensur-
ing their respect. Nonetheless, the EU used the room for manoeuvre available to
introduce various measures aimed at balancing trade liberalisation and the protection
of EU agricultural production and displaying different degrees of similarity com-
pared to the licensing regime at stake in the International Fruit Company saga.

6. Concluding remarks

By reading the International Fruit Company saga in conjunction with later develop-
ments, this paper confirms that the significance of those judgments went beyond con-
ceptualising the notion of measures having equivalent effect to quantitative restrictions
and defining the relation between EEC and international law. In fact, these rulings can
also be appreciated for having implicitly clarified how interactions between the CAP,
the CCP and the internal market were to be structured. As confirmed in later rulings,
the Court confirmed that the degree of liberalisation to be achieved in trade with third
countries is not the same as that envisaged for the internal market. This approach to
EU competences and results to be attained in the policy areas at stake made it possible
to reconcile trade liberalisation with CAP or horizontal EU objectives, which often
also constitute concerns expressed by the EU agricultural sector.

Old worries about price competition still inform recent developments about im-
ports of agricultural products from third countries, while new concerns regarding
sustainability and respect for EU standards have entered the debate. The analysis
conducted here demonstrates that, by avoiding a complete liberalisation of imports
of agricultural goods, the EU continues to tackle these potential threats through dif-
ferent means. The way the Court conceptualised EU trade competences and objec-
tives in the International Fruit Company saga is still crucial in enabling the EU to
introduce such measures. Although respect for EU international commitments has
been highlighted, the possibility of reviewing the compatibility of these restrictions
with the WTO remains limited.
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