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ABSTRACT: This article critically examines the European Union’s (EU) Trade and Sustainable
Development (TSD) chapters in its Free Trade Agreements (FTAs), focusing on obligations re-
lated to domestic environmental and labour protection laws. While the EU presents itself as a
global leader in sustainable development, recent regulatory regression in EU environmental leg-
islation, such as delays to the Regulation on Deforestation-free products (EUDR), the watering
down of the Nature Restoration Regulation, and changes introduced through the Omnibus Package
to boost competitiveness, casts doubt on the coherence between its internal policies and external
commitments. This tension raises legal questions concerning the EU’s compliance with its bilat-
eral TSD obligations. Notably, sustainability obligations under FTAs concluded since 2011 have
been largely absent from internal debates on these developments. Central to the analysis are two
core provisions present in all EU TSD chapters to date: ‘Right to regulate and levels of protection’
and ‘Upholding levels of protection’. Although these provisions aim to safeguard domestic envi-
ronmental and labour standards, their content and legal implications vary across FTAs and remain
underexplored. Through comparative textual analysis grounded in the Vienna Convention on the
Law of Treaties, the article categorises and clarifies these obligations and examines their relation-
ship. It then assesses whether recent EU legislative and policy regressions may amount to breaches
of its own TSD commitments. The analysis reveals a structural disconnect between the EU’s ex-
ternal normative ambitions and its evolving internal policy landscape, highlighting the need to
reconsider the EU’s dual role as both norm-setter and norm-follower in the global sustainability
regime.
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1. Introduction

In parallel to the efforts of the European Union (EU) to tackle climate change and
transition to a sustainable society within the EU borders, the external relations of the
EU aim to promote the same in its relations with the rest of the world. Not only does
this stem from the EU being seen as a global norm exporter' but also it is a mandate
given to the EU by its own treaties, particularly following the Lisbon Treaty.”

Recent developments in EU law, particularly the growing trend to relax or delay
the implementation of key Green Deal legislation, risk undermining the EU’s carefully
cultivated image as a global leader in sustainable development. This shift, often framed
as pragmatic or responsive to economic pressures, not only challenges the internal co-
herence of the EU’s climate and environmental ambitions but also raises serious con-
cerns about the Union’s compliance with its international obligations. Notably absent
from the current political and public discourse is the fact that such legislative backtrack-
ing may constitute a breach of the EU’s bilateral commitments under its trade and sus-
tainable development (TSD) chapters. This dimension, largely overlooked, highlights a
worrying disconnect between the EU’s external promises and internal policy choices.

Against the background of the crisis the multilateral trade system is facing,’, an
enshrinement efforts of the EU to promote sustainable development in its bilateral
relations is the TSD chapters. Since the South Korea Free Trade Agreement (FTA)
of 2011,* every new generation EU FTA has a TSD chapter that establishes obliga-
tions regarding environmental protection and labour rights.

TSD enforcement or lack thereof has dominated the academic debate ever since,
due to the institutional construction surrounding these chapters.” Following several

!'T Manners, ‘Normative power Europe: a contradiction in terms?’ (2002) 40 Journal of Common
Market Studies 235; E Herlin-Karnell, ‘The EU as a promoter of values and the European global
project’ (2012) 13 German Law Journal 1225; S Panebianco, ‘The constraints on EU action as a ‘norm
exporter’ in the Mediterranean’ in O Elgstrom and M Smith (eds.), The European Union’s Roles in
International Politics: Concepts and Analysis (Routledge 2006) 136; A Bradford, The Brussels Effect:
How the European Union rules the world (Oxford University Press, 2020)

2 Article 3(5) and 21(2) TEU.

3 R Leal-Arcas and C Wilmarth, ‘Strengthening Sustainable Development through Preferential
Trade Agreements’ in J Wouters, A Marx, D Geraets, and B Natens (eds.), Global Governance through
Trade: EU Policies and Approaches (Edward Elgar 2015); A Wrobel, ‘The Functionality and
Dysfunctionality of Global Trade Governance: The European Union Perspective’ in M Rewizorski, K
Jedrzejowska, and A Wrobel (eds.), The Future of Global Economic Governance: Challenges and
Prospects in the Age of Uncertainty (Springer 2020).

“ Free trade Agreement between the European Union and its Member States, of the one part, and
the Republic of Korea, of the other part [2011] (South Korea FTA).

3See for example K Hradilova and O Svoboda, ‘Sustainable Development Chapters in the EU Free
Trade Agreements: Searching for Effectiveness’ (2018) 52 Journal of World Trade 1019; 1 Alexvi¢ova, and
D Prévost, ‘Mind the Compliance Gap: Managing Trustworthy Partnerships for Sustainable Development
in the European Union’s Free Trade Agreements’ (2019) 6(3) International Journal of Public Law and
Policy, 236; ML Martins, ‘Trade and Sustainable Development Chapters in EU Free Trade Agreements:
Challenging the Exclusion of Sanctions as a Tool of Inducing Compliance with Environmental Standards
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rounds of dialogue with stakeholders over the years® some of these shortcomings
seem to be answered with the latest communication from the European Commis-
sion.” For the first time, the Commission accepted the possibility of trade sanctions
for certain grave breaches of TSD obligations and announced that it would expand
the compliance stage of the general dispute settlement mechanism (DSM) of the
FTAs to cover the TSD chapters. In all the FTAs prior to the recent EU-New Zealand
FTA,® the TSD chapters are excluded from the general DSM® and subject to a sepa-
rate regime where a dispute can be taken to a Panel of Experts (PoE) after the gov-
ernment consultations have failed. The PoE can only give recommendations, and
there is no follow-up on compliance. '

Typically, the TSD chapters are seen as using non-binding and unclear language
and consequently are commented to be ‘toothless tigers’."" Therefore, these devel-
opments on the procedural side bring to mind what substantive obligations the TSD
chapters contain which has not received the same level of attention. Answering this
question requires a close look at the substantive articles of the TSD chapters, the
content of which varies from FTA to FTA.'? Two articles of the TSD chapters es-
tablish obligations regarding the parties’ domestic laws on environmental and labour

in the Context of International Trade’ (European Economic and Social Committee 2021); M Bronckers and
G Gruni, ‘Taking the Enforcement of Labour Standards in the EU’s Free Trade Agreements Seriously’
(2019) 56 Common Market Law Review 6; ] Harrison, M Barbu, L Campling, FC Ebert, D Martens, J Orbie,
B Richardson, A Smith, ‘Labour Standards Provisions in EU Free Trade Agreements: Reflections on the
European Commission's Reform Agenda’ (2018) 18(4) World Trade Review, 635; L Krédmer, ‘A Lost
Opportunity? The Environment and the EU-Mercosur Trade Agreement’ (2021) 18 Journal for European
Environmental & Planning Law 143; European Commission, ‘Non-paper of the Commission services,
Trade and Sustainable Development (TSD) chapters in EU Free Trade Agreements (FTAs)’ (2017). The
link to the non-paper on the European Commission’s website (trade.ec.europa.eu) does not work anymore,
and I have not been able to find the document elsewhere on the European Commission’s website. The non-
paper is available at a web-archive website at web.archive.org.

¢ European Commission, ‘Non paper of the Commission services, Feedback and way forward on
improving the implementation and enforcement of Trade and Sustainable Development chapters in EU Free
Trade Agreements’ (2018). The link to the non-paper on the European Commission’s website
(trade.ec.europa.eu) does not work anymore, and I have not been able to find the document elsewhere on the
European Commission’s website. The non-paper is available at a web-archive website at web.archive.org.

7 European Commission, ‘The power of trade partnerships: together for green and just economic
growth’, COM(2022) 409 final.

8 Free Trade Agreement between the European Union and New Zealand [2024] (New Zealand FTA).

9 Harrison, Barbu, Campling, Ebert, Martens, Orbie, Richardson and Smith (n 5) 269; FC Ebert,
‘Labour Provisions in EU Trade Agreements: What Potential for Channelling Labour Standards-
Related Capacity Building?’ (2016) 155 International Labour Review 407, 426.

10°S Velluti, ‘The Promotion and Integration of Human Rights in EU External Trade Relations’
(2015) 32 Utrecht Journal of International and European Law 41, 57.

" Transport & Environment, ‘Trade and Sustainable Development: A chance for innovative
thinking” (October 2017), at www.transportenvironment.org.

12 For an in-depth analysis and comparison of all the substantive TSD articles in 20 EU FTAs with
a TSD chapter to date see SE Akdogan, Decrypting Sustainability in EU Free Trade Agreements:
Substantive content and the enforceability of the Trade and Sustainable Development chapters


https://trade.ec.europa.eu/doclib/docs/2017/july/tradoc_155686.pdf
https://web.archive.org/web/20171031205820/https:/trade.ec.europa.eu/doclib/docs/2017/july/tradoc_155686.pdf
http://trade.ec.europa.eu/doclib/docs/2018/february/tradoc_156618.pdf
https://web.archive.org/web/20210112130543/https:/trade.ec.europa.eu/doclib/docs/2018/february/tradoc_156618.pdf
http://www.transportenvironment.org/wp-content/uploads/2021/07/2017_10_Trade_sustainable_development_final.pdf
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protection, entitled ‘Right fo regulate and levels of protection’ and ‘Upholding levels
of protection’. These obligations regard the levels of protection in domestic law and
how these should be safeguarded and enforced. The content of the obligations the
parties undertake hereunder, and how these two articles relate to each other, is, how-
ever, unclear.

This article aims to clarify the content of and the interplay between these articles.
Several versions of each obligation they establish are present under different FTAs,
which require an in-depth and word-for-word analysis. This analysis finds its theo-
retical framework in the Vienna Convention on the Law of the Treaties (VCLT) and
the customary rules of treaty interpretation reflected in its Articles 31-33. Because
there is little jurisprudence or doctrinal guidance on the interpretation of TSD chap-
ters, additional sources of interpretation are necessary.

In doing so, the study takes a EU-centric approach. Many concepts used in these
chapters are undefined in FTAs but are well established in EU law. Treaty negotiators
tend to rely on their own legal traditions. This is also relevant for the Commission in its
role as the negotiator of FTAs on behalf of the EU. Consequently, the sophisticated
body of EU law, supported by well-established jurisprudence, provides a useful refer-
ence point for interpreting concepts that appear both in EU law and in the TSD chapters.

Secondly, the CJEU possesses specific competences with regard to the EU’s in-
ternational agreements.'* The Court treats international treaties concluded by the EU
as acts of the EU institutions, ' to which the full range of judicial procedures for the
enforcement of EU law applies. First, the CJEU may review the compatibility of
international agreements with EU law, both ex ante and ex post. Second, EU inter-
national agreements are subject to interpretation by the CJEU.'> Consequently, the

(University of Groningen, 2024) [Thesis fully internal (DIV), University of Groningen]. Section 2 of
this article is based on Chapter 4: Articles bringing obligations regarding domestic law of the said
dissertation.

13 For an extensive overview of the CJEU jurisprudence and the international agreements of the
EU see N Zipperle, EU International Agreements: An Analysis of Direct Effect and Judicial Review
Pre-and Post-Lisbon (Springer 2017), Chapter 4; R Wessel and J Larik, 'The European Union as a
Global Actor' in R.A. Wessel and J. Larik (eds.), EU External Relations Law: Text, Cases and Materials,
2nd edition (Hart Publishing/Bloomsbury) 2020), 1.; M Mendez, The Legal Effects of EU Agreements,
Maximalist Treaty Enforcement and Judicial Avoidance Techniques (Oxford University Press 2013).

14 Case C-160/09 Ioannis Katsivardas - Nikolaos Tsitsikas OE v Ypourgos Oikonomikon,
EU:C:2010:293, para. 32; Case C-386/08 Firma Brita GmbH v Hauptzollamt Hamburg-Hafen,
EU:C:2010:91, para. 38, which reads as follows: ‘It should be recalled that an agreement concluded by
the Council of the European Union with a non-Member State in accordance with Articles 217 TFEU
and 218 TFEU, constitutes, as far as the European Union is concerned, an act of one of the institutions
of the Union, within the meaning of point (b) of the first paragraph of Article 267 TFEU,; that, from the
moment it enters into force, the provisions of such an agreement form an integral part of the legal order
of the European Union; and that, within the framework of that legal order, the Court has jurisdiction to
give preliminary rulings concerning the interpretation of such an agreement [...]".

15 FG Jacobs, ‘Direct Effect and Interpretation of International Agreements in the Recent Case
Law of the European Court of Justice’ in A Dashwood and M Maresceau (eds), Law and Practice of
EU External Relations: Salient Features of a Changing Landscape (Cambridge University Press 2008) 14.
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institutional bodies relevant to the TSD chapters are not limited to those expressly
provided for therein. Ultimately, the CJEU acts as the final interpreter of all EU law,
including international agreements that automatically form part of the EU legal order
upon entry into force, such as FTAs. Should a case arise, the TSD chapters will
therefore be interpreted on the EU side by the CJEU in light of EU law. It is thus
appropriate to analyze the substantive provisions of the TSD chapters through an EU
law lens, as they must in any event comply with EU law.

The study at hand has two main sections. It will first look at the categories of
obligations under these two articles and examine their enforceability. Secondly, it
will analyse and clarify the complementary relationship between the obligations the
two articles establish, aiming to cast a broad net to catch different types of regression
and promote high levels of protection. Lastly, it analyses latest news from Brussels
in how the EU is relaxing its laws and policies regarding the environmental protec-
tion in different areas as case studies and showcases the often-forgotten face of the
TSD medallion that the EU itself is just as bound with these rules in its FTAs and is
not compliant itself.

2. Domestic law in TSD chapters'®

2.1. Right to regulate

The first article of the TSD chapters regarding the domestic law of the parties is
entitled ‘Right to regulate and levels of protection’. This provision, which appears
in all TSD chapters from the very first example in the EU-South Korea FTA of 2011,
regulates the level of environmental and labour protection and its improvement. A
close reading of the article in different FTAs reveals three main versions, each with
distinct grammatical constructions and legal implications for the parties.

First, all versions state that the parties have the right to determine their own level
of protection for labour and environment and to adopt or modify their laws and pol-
icies accordingly. Such a level, however, should be consistent with ‘internationally
recognized standards and agreements’ referred in the TSD chapter. They then pre-
scribe high levels of protection and require the parties to continue to improve their
laws and policies.

2.1.1. Three main versions

Despite their similar coverage, the three versions differ in their formulation and, con-
sequently, the enforceability of the obligations they impose. Table 1 below gives an
example of each version. This section will firstly look at the content of the three
versions of the article that appear under different FTAs. It will then analyse the con-
tent of the obligations and what is expected of the parties in detail.

16 This section is written based on the research conducted in Akdogan (n 12), Chapter 4.
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First version

Second version
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Third version

Recognising the right of each
Party to establish its own levels
of environmental and labour
protection, and fo adopt or mod-
ify accordingly its relevant laws
and policies, each Party shall
seek to ensure that those laws
and policies provide for and en-
courage high levels of environ-
mental and labour protection,
consistent with the internation-
ally recognised standards or
agreements referred to in Arti-
cles 13.4 and 13.5 and shall
strive to continue to improve
those laws and policies.'’

(1) The Parties recognise the
right of each Party to establish
its own levels of environmental
and labour protection, and to
adopt or modify its relevant
laws and policies accordingly,
consistent with the principles of
the internationally recognised
standards or agreements to
which it is party, referred to in
Articles 12.3 (Multilateral La-
bour Standards and Agreements)
and 12.6 (Multilateral Environ-
mental Standards and Agree-
ments).

(2) The Parties shall continue to
improve those laws and policies
and shall strive towards provid-
ing and encouraging high levels

The Parties recognise the right
of each Party to determine its
sustainable development poli-
cies and priorities, to establish
the levels of domestic environ-
mental and labour protection it
deems appropriate and to adopt
or modify its relevant law and
policies. Such levels, law and
policies shall be consistent with
each Party's commitment to the
internationally recognised stand-
ards and agreements referred to
in this Chapter.

2. Each Party shall strive to en-
sure that its relevant law and
policies provide for, and en-
courage, high levels of environ-
mental and labour protection,

of environmental and labour
protection. '

and shall strive to improve such
levels, law and policies. "

Table 1:Versions of right to regulate and levels of protection article.

The first version, used in FTAs such as South Korea, Andean,?® Armenia,*' and Can-
ada,* recognizes the right of each party to establish its own levels of environmental
and labour protection and to adopt or modify its relevant laws and policies. It then
states that each party ‘shall seek to ensure’ that its laws and policies provide for and
encourage high levels of environmental and labour protection, consistent with inter-
nationally recognized standards or agreements referred to in the relevant TSD arti-
cles, and ‘shall strive to continue to improve those laws and policies’. The use of
‘seek to ensure’ and ‘strive to continue to improve’ signals an obligation of effort

17 Article 13.3, South Korea FTA (n 4). Sometimes, instead of the word strive, seek is used.

18 Article 12.2, Singapore FTA Article 12.12, Free trade Agreement between the European Union
and the Republic of Singapore [2019]. (Singapore FTA).

19 Article X.2, EU-Australia agreement, initial text proposals tabled by the EU side,
policy.trade.ec.curopa.cu (Australia draft).

20 Trade Agreement between the European Union and its Member States, of the one part, and
Colombia and Peru, of the other part [2012]. (Andean FTA)

2l Comprehensive and enhanced Partnership Agreement between the European Union and the
European Atomic Energy Community and their Member States, of the one part, and the Republic of
Armenia, of the other part [2018] (Armenia FTA)

22 Comprehensive Economic and Trade Agreement between Canada, of the one part, and the
European Union and its Member States, of the other part [2017] (CETA).


https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/countries-and-regions/australia/eu-australia-agreement/documents_en
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rather than result, requiring parties to demonstrate genuine attempts to uphold high
levels of protection, but not holding them strictly liable for the outcome.

Found in for instance FTAs with Central America,”® Moldova,** Georgia,* Sin-
gapore, and Ukraine,”® the second version is structured in two paragraphs. It recog-
nizes the right to establish protection levels ‘consistent with the principles of the
internationally recognized standards or agreements to which it is party’ and states
that the parties ‘shall continue to improve’ their laws and ‘strive towards providing
and encouraging high levels of environmental and labour protection’. This version
separates the obligation to maintain consistency with international standards from
the duty to strive for high protection, placing greater emphasis on consistency with
international standards and mandating continuous improvement of domestic laws. A
clearer and more binding language that establishes result obligations is used in this
version. Vietnam FTA?’on the other hand brings neither obligation to be consistent
with international standards nor an obligation to improve domestic law; only an ob-
ligation of effort to ensure a high level of protection.

Adopted in (draft) agreements with New Zealand, Kenya,28 Mexico,? Australia,
Indonesia,*” India,*' Chile,** and Mercosur,*® the third version also uses two para-
graphs. It affirms the right to determine sustainable development policies and pro-
tection levels, and to adopt or modify laws and states that such levels ‘shall be con-
sistent with each Party’s commitment to the internationally recognized standards
and agreements referred to in this Chapter’. Parties ‘shall strive to ensure’ high lev-
els of protection and ‘shall strive to improve’ these levels. The use of ‘strive’ is gen-
erally interpreted as requiring more serious and demonstrable efforts than ‘seek to

23 Agreement establishing an Association between the European Union and its Member States, on
the one hand, and Central America on the other [2012] (Central America FTA).

24 Association Agreement between the European Union and the European Atomic Energy
Community and their Member States, of the one part, and the Republic of Moldova, of the other part
[2014] (Moldova FTA).

25 Association Agreement between the European Union and the European Atomic Energy
Community and their Member States, of the one part, and Georgia, of the other part [2014] (Georgia FTA).

26 Association Agreement between the European Union and its Member States, of the one part, and
Ukraine, of the other part [2014] (Ukraine DCFTA).

?7 Free Trade Agreement between the European Union and the Socialist Republic of Viet Nam
[2020] (Vietnam FTA).

28 Economic Partnership Agreement between the European Union, of the one part, and the Republic
of Kenya, member of the East African Community, of the other part [2024] (Kenya FTA)

2% EU-Mexico agreement: The agreement in principle, policy.trade.ec.europa.eu (Mexico AiP).

30 EU-Indonesia agreement: Documents, EU textual proposals, policy.trade.ec.europa.eu,
(Indonesia draft)

31 EU-India agreements: Documents, The EU’s textual proposals, policy.trade.ec.europa.eu (India
draft)

32 EU-Chile agreement: Documents, EU negotiating textual proposals, policy.trade.ec.europa.eu
(Chile draft).

3 EU-Mercosur: Text of the agreement, at policy.trade.ec.europa.eu (Mercosur draft). EU-
Mercosur FTA is signed on 17 January 2026, is yet to be published on the Official Journal as of writing.
More on the agreement can be found at policy.trade.ec.curopa.cu.


https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/countries-and-regions/mexico/eu-mexico-agreement/agreement-principle_en
https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/countries-and-regions/indonesia/eu-indonesia-agreement/documents_en
https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/countries-and-regions/india/eu-india-agreement/documents_en
https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/countries-and-regions/chile/documents_en
https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/countries-and-regions/mercosur/eu-mercosur-agreement/text-agreement_en
https://policy.trade.ec.europa.eu/eu-trade-relationships-country-and-region/countries-and-regions/mercosur/eu-mercosur-agreement_en
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ensure’, raising the threshold for compliance and reflecting a more robust effort-
based obligation.

The Kazakhstan FTA stands out for its brevity and lack of reference to high lev-
els of protection, only requiring parties to establish their own levels of protection
and adopt or modify laws in line with the international standards and agreements
referred to in the TSD. This limited approach reflects the narrower scope of the
agreement, or the specific context of the parties involved.

2.1.2.  Content of the obligations

In general, the right to regulate articles establish three obligations, each of which will
be analysed now:

1) Domestic law being consistent with international agreements and standards;

2) Domestic law striving for high levels of protection;

3) Improvement of domestic law.

A key divergence among the versions is the placement and meaning of the re-
quirement for domestic law to be ‘consistent with internationally recognized stand-
ards or agreements referred to in [TSD]’. In the first version, this phrase modifies
the obligation for high levels of protection: parties ‘shall seek to ensure’ that their
laws and policies provide for and encourage high levels of protection, consistent with
the internationally recognized standards or agreements referred to in the relevant
TSD articles. This means that the parties can adopt their own levels of protection,
but they must show efforts to ensure that the level enacted in their laws and policies
is consistent with these international standards and agreements.

In the second and third versions, the requirement for consistency is separated from
the obligation to strive for high levels of protection. Here, the right to regulate itself is
conditioned on consistency with the principles of the internationally recognized stand-
ards or agreements to which the party is a signatory, as referred to in the TSD. This
creates a result obligation: the adoption or modification of laws and regulations must
be consistent with these standards and agreements. Parties are free to choose their level
of protection, but only if it conforms with the said standards, meaning domestic law
must be at least at the minimum level required by these standards or higher.

There are two possible readings of this version. One is that it merely recognizes
the sovereignty of states and their self-binding upon accession to an international
agreement; the other is that it brings an actual limitation to the right to regulate, re-
quiring conformity with the listed standards and agreements. Calling such clauses
‘minimum-level clauses’, Durén notes the limited additional value as it merely in-
corporates what is already binding upon the parties under the relevant international
agreement.34

3 GM Durén, ‘Sustainable development chapters in EU free trade agreements: Emerging
compliance issues’ (2020) 57 Common Market Law Review 1031, 1036.
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However, such incorporation under this article still brings added value; firstly a
breach of the relevant international agreement will now also constitute a breach of the
TSD and thus the FTA, creating a complementary jurisdiction.*® This is particularly
important for the multilateral agreement itself lacks a binding enforcement mechanism
which are strengthened through the possibility of trade sanctions following the Euro-
pean Commission’s recent assertive approach to the TSD chapters. This covers serious
breaches of the Paris Agreements and the fundamental ILO conventions.

Similar obligations are already regulated elsewhere in the TSD chapter, both in
articles on multilateral agreements® and in those on specific environmental areas. A
critical point the Right to regulate articles differ from others also incorporating multi-
lateral agreements and standards is the absence of a trade or investment linkage. As
explained below under Upholding levels of protection articles, many TSD obligations
are linked to whether the breach has been either ‘in a manner affecting trade/invest-
ment’ or committed ‘as an encouragement for trade/investment’. This linkage limits
the breaches that can be addressed through the TSD system. A breach of Right fo reg-
ulate article, however, can still be established without having to show such a linkage.

The scope of ‘internationally recognized standards or agreements referred to in
[TSD]’ must also be clarified. If ‘referred to’ applies only to agreements, the stand-
ards are undefined and potentially limitless, undermining foreseeability. It would be
unreasonable to expect the parties to follow and comply with all the international
standards that are out there. If it applies to both, only those standards and agreements
specifically mentioned in the TSD chapter are covered, ensuring legal certainty. This
interpretation is preferable, as it aligns with the principle of foreseeability and the
apparent intent of the parties.

One should first address what ‘striving for a high level of protection’ entails. All
three versions require parties to seek or strive for high levels of protection in domes-
tic law and policy, consistent with international agreements and standards. The first
and second versions use ‘shall seek to ensure’, establishing an effort obligation: par-
ties must demonstrate genuine attempts to achieve high levels of protection, but are
not strictly liable for the outcome. The third version, using ‘shall strive’, raises the
threshold for compliance by requiring serious, demonstrable efforts, mere token ac-
tions are insufficient.

35 For more on complementary jurisdiction, see SE Akdogan, ‘What is There to Enforce?
Multilateral Agreements and Standards in the Trade and Sustainable Development Chapters of the EU
Free Trade Agreements’ in RA Wessel, J. Mata Diz, J. Peret Tasende Tarsia and SE Akdogan (eds),
EU External Relations Law and Sustainability: The EU, Third States and International Organizations
(T.M.C. Asser Press 2025), 137.

36 For an in-depth analysis of the TSD chapters and articles regarding the multilateral standards
and agreements see ibid.
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The difference between ‘seek to ensure’ and ‘strive’ is significant. ‘Seek’*” is
defined as to try, attempt, or aim at something, while ‘strive’*® means to devote se-
rious effort or energy, or to try very hard to achieve something. Thus, the third ver-
sion requires parties to do more than simply try: they must make strong, conscien-
tious efforts, potentially devoting significant resources, time, and energy. The legal
threshold for compliance is higher in the third version, and the threshold for estab-
lishing a breach is therefore lower.

This reading is supported by the principle of effectiveness in treaty interpreta-
tion.* The fact that the drafters of recent FTAs chose to deviate from previous prac-
tice and use ‘strive’ should be read as a conscious decision to impose a stronger
obligation. The general rule of interpretation under Article 31 VCLT dictates that the
ordinary meaning of words should be given in light of the object and purpose of the
treaty and the context. The most recent FTAs, which use the ‘strive’ version, also
have more extensive lists of sustainability objectives in their TSD chapters, reflect-
ing a greater importance attached to sustainable development by the parties.

Under the ‘to seek to ensure’ version, showing of any efforts can satisty the ob-
ligation and only a complete inaction or going in the opposite direction can give rise
to a breach. In this sense, this version brings a ‘non-regression’ obligation, prohibit-
ing sliding backs in the domestic level of protection.

The evidentiary burden for effort obligations, or so-called ‘best-endeavour obli-
gations’* is inherently challenging. It is difficult to objectively prove the presence
or absence of efforts at any level. Result obligations are always more easily enforce-
able, as the achievement of a specific result can be objectively established. The lack
of a clear definition of what qualifies as ‘striving for’ or what constitutes serious
efforts creates uncertainty regarding enforcement, with different interpretations pos-
sible.

A persistent ambiguity in these provisions is the definition of ‘high level of pro-
tection’. Drawing inspiration from EU law, EU treaties and case law refer to this
concept, especially in the environmental context, but do not provide a precise legal
threshold. Article 3(3) TEU and Article 191 TFEU refer to a high level of environ-
mental protection as a policy objective, but under EU law it has also been interpreted

37 Merriam Webster Dictionary, Seek, at www.merriam-webster.com; Cambridge Dictionary,
Seek, at dictionary.cambridge.org.

3 Merriam Webster Dictionary, Strive, at www.merriam-webster.com; Cambridge Dictionary,
Strive, at dictionary.cambridge.org.

3 On treaty interpretation based on principle of effectiveness see C Braumann, and A Reinisch,
‘Effet Utile’ in J Klingler, Y Parkhomenko, and C Salonidis (eds), Between the Lines of the Vienna
Convention?: Canons and Other Principles of Interpretation in Public International Law (Kluwer Law
International 2018).

4 M Bronckers and G Gruni, ‘Retooling the Sustainability Standards in EU Free Trade
Agreements’ (2021) 24 Journal of International Economic Law 25.


http://www.merriam-webster.com/dictionary/seek#:%7E:text=%3A%20to%20go%20in%20search%20of,seeks%20advice
https://dictionary.cambridge.org/dictionary/english/seek
http://www.merriam-webster.com/dictionary/strive
https://dictionary.cambridge.org/dictionary/english/strive

Domestic Law in the Trade and Sustainable Development Chapters 679

as a binding qualitative criterion that determines the content of legislation.*' How-
ever, the Court has also affirmed that it does not require the highest technically pos-
sible level of protection.*

Following the general rule of interpretation of Article 31 VCLT, we should look
at the ordinary meaning of ‘high’ which appears in the dictionary as means greater
than the usual or average level,* but not necessarily the maximum. Thus, to decide
what constitutes a high level of protection, an average level protection should be
established. In the context of labour protection, the international standards refer-
enced in TSD chapters, mainly the ILO core conventions, represent minimum, not
high, levels of protection. These conventions establish a social minimum at the
global level, not a high standard. The European Economic and Social Committee and
the ILO itself have recognized these as minimum requirements, not high standards.

Establishing what constitutes an average level of protection in labour and envi-
ronmental standards under TSD chapters is inherently difficult to determine across
nearly 200 countries, efforts to collect data on the protection levels remain limited.
Some tools, like the Sustainable Development Report (SDR)* and the ITUC Global
Rights Index,*’ attempt to offer benchmarks, but their reliability and methodology
vary, and they only partially capture the standards relevant under TSD chapters. The
available data suggests that many countries perform below what could be considered
a high level, and that expectations should differ based on countries’ income levels.

Environmental protection proves even more complex to assess due to the many
factors and areas falling under the scope of ‘environmental protection’. Initiatives
exist regarding certain aspects, such as environmental democracy or climate change
performance of the countries which depend on publicly available date. In both areas,
there is no clear or universally accepted definition of what an average level of pro-
tection entails. Without agreed-upon indicators or a global data infrastructure, the
phrase remains vague and difficult to operationalize in legal or policy terms. As a
result, unless treaty-makers clarify what ‘high level’ means, this obligation risks re-
maining an empty commitment rather than an enforceable standard.

We are now turning our attention to what ‘improving domestic legislation’
means. All versions of the right to regulate article impose an obligation to improve
domestic legislation. The first and third versions use ‘strive fo continue to improve’
or ‘strive to improve’, creating an effort obligation: parties must show serious, on-
going attempts, but actual improvement is not required. Interestingly, as seen in Ta-
ble 1 above, the second version uses ‘shall continue to improve’, creating a result

41 Opinion AG Cosmas in Case C-318/98 Criminal proceedings against Giancarlo Fornasar, Andrea
Strizzolo, Giancarlo Toso, Lucio Mucchino, Enzo Peressutti and Sante Chiarcosso, EU:C:1999:468, para 32.

42 Case C-284/95 Safety Hi-Tech Srlv S. & T. Srl., EU:C:1998:352, para 49; Case C-341/95 Gianni
Bettati v Safety Hi-Tech Srl, EU:C:1998:353, para 47.

43 High, Cambridge Dictionary, at dictionary.cambridge.org.

4 Sustainable Development Report published yearly by SDG Index, at dashboards.sdgindex.org.

4 Global Rights Index, published yearly by International Trade Union Confederation, at www.ituc-csi.org.


https://dictionary.cambridge.org/dictionary/english/high
https://dashboards.sdgindex.org/
https://www.ituc-csi.org/global-rights-index
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obligation that is more easily enforceable: parties must demonstrate ongoing im-
provement, making it the strongest formulation in terms of legal effect.

The improvement obligation limits the right to adopt or modify domestic law:
parties may do so only if it results in better protection for labour and the environment.
However, the obligation is not without complications. There is no clarity on the in-
tervals of improvement or when the obligation is satisfied. Can it be concluded that
the improvement obligation is satisfied when the levels dictated by international
agreements and standards are reached? If so, the separate formulation of the obliga-
tion to improve domestic legislation would be superfluous, as the same article al-
ready states that domestic levels of protection have to conform with international
agreements and standards. It is unrealistic to expect endless improvement from the
parties. Can the economic or technical capacity of a party at a given moment be
considered while determining the limit of improvement attainable? This is yet an-
other TSD obligation that needs concretization.

2.1.3.  Analysis

In general, clearer and more binding language is observed in the second version of
the Right to regulate articles. Firstly, consistency with international standards and
agreements is a condition of right to regulate; the parties can regulate the level of
protection in their domestic laws as long as such levels are consistent with the inter-
national standards and agreements. Secondly, the parties are under the obligation to
‘continue to improve’ the domestic levels of protection.

Recent FTAs increasingly favour the ‘strive’ language, reflecting a trend toward
more robust effort obligations. This shift is motivated by the growing importance of
sustainable development in trade policy, as evidenced by more extensive sustainability
objectives in recent agreements. The third version, which appears to be the new stand-
ard, imposes a higher threshold for compliance for the effort obligations it established,
requiring serious efforts rather than minimal attempts. This is consistent with the prin-
ciple of effectiveness in treaty interpretation: different wording should reflect different
obligations. It is noteworthy that the third version, which appears in all most recent
FTAs, did not adopt the continuous improvement result obligation of the second ver-
sion. This may be due to the practical challenges of defining and measuring continuous
improvement, as well as the need to balance ambition with feasibility.

The practical effect of the obligation for domestic law to be consistent with in-
ternational standards and agreements is significant: by incorporating international
agreements and standards into the TSD chapters, a breach can constitute a violation
of both the international agreement and the FTA itself, creating what the author terms
‘complementary jurisdiction’. Unlike other TSD obligations, the Right to regulate
article does not require a trade or investment linkage, so a breach is covered even if
it does not affect trade or investment between the parties.

The differences in formulation, especially the verbs used and the placement of
key phrases, significantly affect the legal character of these obligations and what the
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parties undertake. The evolution of these versions possibly reflects the parties’ shift-
ing priorities and the lessons learned from earlier agreements, as well as the influence
of international legal developments and the growing emphasis on sustainable devel-
opment in global trade governance.

Despite the evolution toward stronger language, the effectiveness of these pro-
visions remains to be tested in dispute settlement, as the evidentiary burden for effort
obligations is inherently challenging. The lack of clear standards for what constitutes
‘serious efforts’ or ‘striving’ leaves room for divergent interpretations, which may
undermine the enforceability of the obligations.

The Right to regulate and levels of protection clauses in EU TSD chapters have
developed into a complex set of obligations that balance regulatory autonomy with
commitments to maintain and enhance labour and environmental standards. In gen-
eral, these articles bring an obligation for the parties to ensure their domestic levels
of protection are higher than the minimum standards set in international agreements
and standards, to show efforts to improve such levels and to strive for high levels of
protection. The specific formulation of these obligations, particularly the verbs used
and the structure of the provisions, significantly influences their legal weight and
practical enforceability. The trend in recent agreements toward stronger, more ex-
plicit effort obligations reflects a growing prioritization of sustainable development
objectives in EU trade policy, even as interpretive uncertainties persist.

2.2. Upholding levels of protection

All EU Free Trade Agreements (FTAs) include provisions requiring the parties to
uphold the level of protection in their domestic labour and environmental laws.
As an example, the relevant article in the South Korea FTA reads as follows:

‘Upholding levels of protection in the application and enforcement of laws, regulations
or standards

1. A Party shall not fail to effectively enforce its environmental and labour laws, through
a sustained or recurring course of action or inaction, in a manner affecting trade or in-
vestment between the Parties.

2. A Party shall not weaken or reduce the environmental or labour protections afforded
in its laws to encourage trade or investment, by waiving or otherwise derogating from,
or offering to waive or otherwise derogate from, its laws, regulations or standards, in a
manner affecting trade or investment between the Parties.*®

These obligations, mostly articulated as separate articles entitled ‘ Upholding lev-
els of protection’, and sometimes combined with the Right to regulate article, are a
core element of TSD chapters. The levelling of the playing field function of these
articles is perhaps the most obvious among all the TSD articles. Regardless of their
placement, the substance of these provisions is consistent: to prevent parties from

46 Article 13.7, South Korea FTA (n 4).
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lowering their standards or failing to enforce them as a means of gaining a competi-
tive advantage in trade or investment.

To do so, the Upholding levels of protection articles typically impose three main
obligations:

1) Not to fail to effectively enforce domestic law (the effective enforcement clause);

2) Not to weaken levels of protection in domestic law (the non-regression clause);

3) In some FTAs, a separate obligation not to waive or derogate from domestic law.

At a prima facie reading, these obligations use some of the most binding lan-
guage in the TSD chapters with the usage of ‘shall’. However, many other phrases
and also the relationship between these obligations are in need of clarification to
unveil what the content of the obligations is.

The intent is to preserve the protection already provided by domestic law: parties
must not lower these standards and must ensure effective enforcement of the laws
providing such protection. Both obligations are conditional on trade/investment link-
age: they are triggered only when there is a connection to trade or investment, de-
fined either as ‘in a manner affecting trade and/or investment’ or as ‘encouragement
of trade and/or investment’. The implications of these two types of linkage are sig-
nificant and will be analysed below.

2.2.1. Obligation not to fail to effectively enforce (effective enforcement clause)

The effective enforcement clause typically reads as ‘A Party shall not fail to effec-
tively enforce its environmental or labour laws, through a sustained or recurring
course of action or inaction [...]”.*" This is then connected to a trade/investment link-
age, which is the main point of divergence between the different FTAs of the EU.
We will now analyse this obligation in detail.

The issue to address first is how this obligation is named in the doctrine. The
effective enforcement clause in EU FTAs obliges parties to effectively enforce their
domestic law in labour and environmental matters, with varying trade/investment
linkage. The terminology used to describe this obligation in doctrine varies. Some
scholars refer to it as a ‘non-enforcement clause’.** Despite the appeal of its rhyme
with ‘non-regression’, this is counterintuitive. Although the clause is phrased nega-
tively (“shall not fail to effectively enforce’), its content is a positive obligation: par-
ties must ensure effective enforcement. The double negation (‘not fail to’) logically
yields an affirmative duty. Thus, ‘effective enforcement clause’ better matches the
substance of the obligation. This is contrary to the negative nature of the ‘non-re-

47 Article 13.7 (1), South Korea FTA (n 4).

“8Non-regression and non-enforcement clauses are commonly used names while analysing these
articles. See Bronckers and Gruni (n 40); Duran (n 34); I Gé¢men, ‘Trade and Sustainable Development
Chapters in EU’s Trade Agreements and Their Potential Impact on Revision of EU-Tiirkiye Trade
Framework’ in Legal Issues in Tiirkive—European Union Relations (ATAUM 2022)143. Both Durdn
and Gogmen refer to the Bronckers and Gruni while using this term.
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gression’ obligation, where the parties promise not to do something; they shall re-
frain from lowering standards in their domestic laws. For a clause bringing an obli-
gation not to regress, the name non-regression is logical. For an obligation bringing
a positive obligation to do something, a name including ‘non’ is not logical.

The effective enforcement obligation is always conditional upon a linkage to trade
or investment, limiting its material scope. It is therefore crucial to analyze what this
linkage entails.

The related paragraph in the South Korea FTA, demonstrating an example of the
first version, reads as follows: ‘A Party shall not fail to effectively enforce its envi-
ronmental and labour laws, through a sustained or recurring course of action or in-
action, in a manner affecting trade or investment between the Parties’.*’

Demonstrating an example of the second version of the effective enforcement
clause, the related paragraph of CETA reads as follows: ‘A Party shall not, through
a sustained or recurring course of action or inaction, fail to I effectively enforce its
labour law and standards to encourage trade or investment’.>

The two versions of linkage, ‘in a manner affecting trade or investment’ and ‘in
order to encourage trade or investment’, differ in the requirements to establish a
breach. The former requires proof of actual effects, while the latter focuses on the
intent of the parties. All the recent (draft) FTAs, for instance with Kenya and Mexico,
favour the ‘encouragement’ formulation, which is arguably harder to prove as it ne-
cessitates demonstrating intent.

The meaning of ‘in a manner affecting trade’ has never been addressed in an EU
FTA context, which is necessary to analyse to understand the content of the obliga-
tion. The only dispute this date arising from a TSD chapter, the EU-South Korea
dispute,’' does not regard this matter. The phrase was, however, analysed in the US-
Guatemala dispute under CAFTA-DR with the identical effective enforcement
clause.* This is the only other global example of a dispute arising from social stand-
ards in a trade agreement and the only example of such a dispute being brought be-
fore a panel with dispute settlement powers.

The US alleged that, by not following court orders regarding the eight employ-
ees’ rights for taking part in union activities, Guatemala failed to effectively enforce
its domestic labour law which put US workers at a competitive disadvantage.™

4 Article 13.7 (1), South Korea FTA (n 4), emphasis added.

30 Article 23.4, CETA (n 22), emphasis added.

31 European Commission, Korea labour commitments, at policy.trade.ec.europa.eu.

2 Dominican Republic-Central America-United States Free Trade Agreement Arbitral Panel es-
tablished pursuant to Chapter Twenty in the matter of Guatemala — Issues relating to the obligations
under Article 16.2.1(A) of The CAFTA-DR, Final Report of The Panel (2017), at www.sice.oas.org
(Report of the CAFTA-DR Panel); for an in-depth analysis of the report delivered by the Arbitration
Panel in the CAFTA-DR dispute see P Paiement, ‘Leveraging trade agreements for labor law
enforcement: Drawing lessons from the US-Guatemala CAFTA dispute’ (2017) 49 Georgetown
Journal of International Law 675.

33 Paiement (n 52).


https://policy.trade.ec.europa.eu/enforcement-and-protection/dispute-settlement/bilateral-disputes/korea-labour-commitments_en
http://www.sice.oas.org/tpd/usa_cafta/Dispute_Settlement/final_panel_report_guatemala_Art_16_2_1_a_e.pdf
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While agreeing with the US on the substance of the violation, the panel held that it
did not satisfy the legal requirements set by the effective enforcement clause.

The panel held that a breach requires a ‘sustained or recurring course of action
or inaction’ that confers a competitive advantage in trade, and insisted on proof of
actual trade impact, proof it found the United States had not provided. Applying the
VCLT rules of interpretation, the panel examined the ordinary meaning of the rele-
vant terms and rejected the view that any failure to enforce in a traded sector would
suffice, as that would render the trade nexus meaningless. In light of the agreement’s
objective of promoting fair competition within the free trade area, the panel con-
cluded that a measure affects trade only where its effects on competitive conditions
can be shown to ‘confer some competitive advantage to an employer engaged in the
trade between the parties’.>* In doing so, it rejected the broader WTO Appellate
Body interpretation of ‘affecting’, emphasizing the term’s different function in this
context. To establish a breach, the panel identified three factors:*’

1) Whether the enterprise in question exports to or competes with imports from
the other party

2) The effects of the enforcement failure and whether these effects confer a com-
petitive advantage to the enterprise

The panel’s narrow interpretation has been criticized for setting a high bar, mak-
ing it difficult to address even systematic violations.’® This approach contrasts with
the broader interpretation of the similar phrase of ‘trade-related’ in a different article
in the EU-South Korea dispute, where the Panel of Experts (PoE) held that national
measures implementing labour rights are inherently trade-related unless the FTA ex-
plicitly limits their application.” Morris stated that difference in approach between
the two panels, which has been commented as being in stark contrast, demonstrates
the two ends of interpretive spectrum available to future panels. > However, the PoE
recognized that the Upholding levels of protection article explicitly includes a trade
linkage, meaning its broader interpretation does not apply there.*® Thus, future PoEs

34 Report of the CAFTA-DR Panel (n 52), para 190.

35 Report of the CAFTA-DR Panel (n 52), , paras 193—196; also see M Morris, ‘What does the
UK-EU deal mean for workers’ rights?” (IPPR 2022), at www.ippr.org 8.

36 Paiement (n 52), 690; Bronckers and Gruni (n 40); M Morris, ‘The agreement on the future
relationship: a first analysis’ (IPPR 2020), 7.

57 Panel of Experts Proceeding Constituted Under Article 13.15 of The EU-Korea Free Trade
Agreement Report of The Panel of Experts, 20 January 2021, at circabc.europa.eu (Report of the Panel
of Experts), para 95. For criticism of the PoE stating that ‘finding that complaints about measures based
on Article 13.4.3 are not limited to trade-related aspects of labour does not mean that the Panel has
concluded that the EU’s Panel Request refers to matters which have no connection to trade’ while the
EU has nowhere in its Panel Request has mentioned connection to trade see D LeClercq, ‘The Panel
Report under the EU-Korea Trade Agreement Concerning Labor Practices: What are the Purposes of
Trade Agreements as they Relate to the ILO’s Fundamental Labor Rights?” (International Economic
Law and Policy Blog, 2021), at ielp.worldtradelaw.net.

38 Morris (n 55), 15.

39 Report of the Panel of Experts (n 57), para 72.


http://www.ippr.org/articles/uk-eu-deal-workers-rights
https://circabc.europa.eu/ui/group/09242a36-a438-40fd-a7af-fe32e36cbd0e/library/d4276b0f-4ba5-4aac-b86a-d8f65157c38e/details
https://ielp.worldtradelaw.net/2021/02/guest-post-the-panel-report-under-the-eu-korea-trade-agreement-concerning-labor-practices-what-are-t.html
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dealing with a dispute arising from this clause may be more likely to follow the nar-
row approach of the US-Guatemala panel, also considering that ‘affecting’ is by na-
ture a more limited concept than ‘being related to’.

The other important point regarding enforceability is that ‘in a manner affecting
trade’ demands proof of actual, tangible effects. This is also in line with the CAFTA-
DR report. In regards to the obligation at hand, the panel concluded that, intention-
ality cannot be read into the provision. The letter of the clause does not suggest that
the parties must have intended the failure to enforce to affect trade or investment. An
effect can arise without the party’s knowledge or intent. Reading intentionality into
this version would erase the key distinction between the two formulations and un-
dermine the treaty-makers’ choices. This is also in line with VCLT rules of interpre-
tation; object or purpose of a treaty cannot be used to rewrite the letter of a treaty
rule.Once again, meaning of certain phrases used in the clause must be addressed to
understand the content of the obligation. We will first look at ‘in a manner affecting
investment between the parties’. Unlike CAFTA-DR, EU FTAs often require an ef-
fect on both trade and investment. The choice between ‘o7’ and ‘and’ as a connector
is critical: ‘or’ requires an effect on either, while ‘and’ requires both. The latter, as
used exceptionally in the Vietnam FTA,* sets a much higher bar for establishing a
breach. This is point where one wonders where this difference comes from if the
treaty-makers are making a conscious choice of word.

Trade and investment differ in aims, scope, and legal regimes. The exporting
country aims to protect its investors, which is not a consideration in trade agree-
ments. The asymmetrical relationship they enter into the host-state expose investors
to greater risks,”' including the power discrepancy involved in regulatory risks.®
Many arbitral panels have awarded compensation to investors for changes to domes-
tic law that were not anticipated at the time of the investment.*

%0 Article 13.3 (2), Vietham FTA (n 27).

I R. Zedalis, ‘Claims by individuals in international economic law: NAFTA developments’ (1996)
129-31 states: ‘A foreign trader may have trouble in penetrating a market but is not exposed to any
significant risk. A foreign investor, on the other hand, is heavily exposed for the long-term to significant
political and now regulatory risk, both in developing and developed countries. Discrimination is
therefore a much more serious issue for an investor as compared to a trade’. as cited in T. Waelde, and
A. Kolo, ‘Environmental regulation, investment protection and ‘regulatory taking’ in international law’
(2001) 50 International & Comparative Law Quarterly, 811.

%2 International Thunderbird Gaming Corporation v The United Mexican States (UNCITRAL Ar-
bitral Tribunal, Award, 26 January 2006). para 4.

63 L Johnson and O Volkov, ‘State Liability for Regulatory Change: How International Investment
Rules are Overriding Domestic Law’ (6 January 2014), at www.iisd.org; these awards depend on a
broad reading of fair and equitable treatment and the protection of legitimate expectations of the
investors; See Suez, Sociedad General de Aguas de Barcelona S.A. and InterAgua Servicios Integrales
del Agua S.A. v Argentine Republic, ICSID Case No. ARB/03/17, Decision on Liability, 30 July 2010,
para 207; Total v Argentina, ICSID Case No. ARB/04/1, Decision on Liability, 27 December 2010,
para 122. While some tribunals softened this practice by limiting it only to specific commitments made
by the state, for instance AES v Hungary, ICSID Case No. ARB/07/22, Award, 23 September 2010,


http://www.iisd.org/itn/en/2014/01/06/state-liability-for-regulatory-change-how-international-investment-rules-are-overriding-domestic-law/
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As DiMascio and Pauwelyn put it ‘foreign products remain foreign, whereas
foreign investments become local’.** If a trade deal fails, the goods can likely be sold
elsewhere. If investment fails, the capital is most likely gone. Consequently, decision
to make an investment involves many factors such as a good business environment,
low level of corruption, political stability, market uncertainty. A failure to enforce
domestic law ‘in a manner affecting investment’ can include actions that affect one
of these factors. A failure to effectively enforce the domestic law can lower investor
confidence, result in expropriation of investments, violate investor rights, or intro-
duce regulatory barriers.

Unlike trade, potential effects on investment even before the investment takes
place, such as deterring future investment may suffice to establish a breach, depend-
ing on the investment relationship between the host and origin state. This also aligns
with EU law on the free movement of capital. Measures having potential effects ren-
dering the movement of capital less attractive or can make potential investors change
their minds on investing constitute restrictions on the free movement of capital and,
as such contrary to EU law.® The series of golden share cases and the CJEU’s inter-
pretations can be shown as examples of this.®

Due to the nature of investment and the inherent differences between trade and
investment, the two should be handled differently. In light of the discussion above,
unlike ‘in a manner affecting trade’ requiring showing of actual effects; ‘in a manner
affecting investment’ does not require showing of actual effects, potential effects
should suffice for the linkage.

This renders the versions of effective enforcement clause with ‘trade or invest-
ment’ in the required linkage are easier to enforce. Where showing of actual effects
on trade is difficult, showing of potential effects on investment can be an avenue to
enforce this obligation.

Recent FTAs often use the phrase ‘as an encouragement for trade or investment’.
An example of this version can be found in Mexico FTA which reads as follows: ‘A
Party shall not, through sustained or recurring course of action or inaction, fail to

para 9.3.34; others found that a specific commitment was not necessary, and the domestic law in general
constitutes non-revocable commitments, for instance EDFI v Argentina, ICSID Case No. ARB/03/23
Award, 11 June 2012.

% N Di Mascio and J Pauwelyn, ‘Non-discrimination in Trade and Investment Treaties: Worlds
Apart or Two Sides of the Same Coin?’ (2008) 102 American Journal of International Law 55 ,56.

% Article 63 TFEU; for an overview of free movement of capital in EU internal market see Chapter
8 in F Weiss and C Kaupa, European Union Internal Market Law (Cambridge University Press 2014),
288-316 and A Cuyvers, ‘Free Movement of Capital and Economic and Monetary Union in the EU’ in
E Ugirashebuja, JE Ruhangisa and T Ottervanger (eds), East African Community Law: Institutional,
Substantive and Comparative EU Aspects (Brill Nijhoff 2017) 410.

% Among others see the following cases: Case C-58/99 Commission v Italy EU:C:2000:280; Case
C-483/99 Commission v France EU:C:2002:327; Case C-503/99 Commission v Belgium
EU:C:2002:328; Case C-98/01, Commission v UK EU:C:2003:273; Case C-463/00 Commission v Spain
EU:C:2003:272.
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effectively enforce its environmental or labour laws in order to encourage trade or
investment’.®’

This version focuses on intent:°® a breach occurs only if the failure to enforce is
intended to stimulate trade or investment. Showing of actual effects is not necessary
to establish a breach.®’

The dictionary meaning of encouragement involves intentionality. Thus, only
deliberate failures to enforce, aimed at making trade or investment more appealing.
This is another key difference between the two versions of trade/investment linkage.
Intentionality is not required in the ‘in a manner affecting’ version, thus incidental
failures to effectively enforce occurring outside of one party’s intention or
knowledge are also covered.

While some FTAs use the formulation ‘in order to encourage’, the meaning is
similar. The prepositions regard the relationship between the encouragement to
trade/investment and the failure to effectively enforce domestic law. The usage of
‘as’ and ‘to/ in order to’, suggests that the failure to effectively enforce should be the
way the encouragement for trade or investment is given. Thus, sustained, and recur-
ring action or inaction that leads to not effectively enforcing domestic law should
have the intent to make trade and/or investment more appealing. This means that
failure to effectively enforce will not fall within the scope of this article unless it is
intended to encourage trade or investment.

The formulation of ‘as an encouragement’ instead of ‘the encouragement’ sug-
gests that not effectively enforcing the domestic laws can be a part of a series of
actions to stimulate trade and/or investment.”® Additionally, the intention to encour-
age does not need to be aimed at the bilateral relation between the EU and the FTA
partner but can be directed at a general stipulation of trade and investment to the
country in general.”' This version has drawn criticism for excluding situations where
domestic law is not effectively enforced for reasons unrelated to trade or investment,
even if the lack of enforcement ultimately impacts them.”

This standard makes a breach more difficult to establish as it required demon-
strating the parties’ intent to encourage certain conduct. In this sense, it is unfortunate
that the encouragement version has become the standard in the recent FTAs. The
effective enforcement obligation is triggered only by a ‘sustained or recurring

7 Gdogmen (n 48), 168.

%8 Elena Ares et al, ‘The UK-EU Trade and Cooperation Agreement: Level Playing Field” (House
of Commons Library Briefing Paper No. 9190, 2021), at researchbriefings.files.parliament.uk, 42.

% Bronckers and Gruni (n 40), 31.

70 For a similar analysis made for the non-regression clause of NAFTA see AD Mitchell and J
Munro, ‘An international law principle of non-regression from environmental protections’ (2023) 72
International & Comparative Law Quarterly 35.

71 Bronckers and Gruni (n 40), 31.

72§ Schacherer, Sustainable Development in EU Foreign Investment Law (Brill Nijhoff, 2021),
231.
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course of action or inaction’ which satisfies the trade/investment linkage. The inter-
pretation of this requirement, particularly as developed by the CAFTA-DR panel in
the US—Guatemala dispute, is useful to understanding the threshold for a violation
and the evidentiary burden in practice, as a possible interpretation.

The CAFTA-DR panel provided a detailed analysis of what constitutes a ‘sus-
tained or recurring course of action or inaction’. The panel began by clarifying that
both ‘sustained’ and ‘recurring’ qualify the phrase ‘course of action or inaction’.
Thus, a breach requires not just any failure to enforce, but one that is either sustained,
i.e. continuous, prolonged, maintained without disruption or recurring, i.e. periodic,
repeated, occurring again. The use of ‘or’ means that either condition suffices.”

Importantly, the panel emphasized that ‘course’ must mean more than just a col-
lection of actions or inactions.’ The behaviour must be related, forming a pattern or
line of conduct, rather than a series of isolated incidents. The similarity must be non-
random and connected, whether by time, place, or type of conduct. The panel con-
cluded that ‘sustained or recurring course of action or inaction’ consists of either:”

a) repeated behaviour with sufficient similarity (recurring) or

b) prolonged behaviour with enough consistency in acts or omissions to form a
connected pattern (sustained).

Isolated failures to enforce, even if repeated, are not enough unless they are
linked by similarity or continuity and remain mere instances of sustained or recurring
failure to enforce but do not constitute a ‘course of action’.

A significant issue addressed by the panel was whether the term ‘course’ implies
deliberateness or intentionality. Guatemala argued that a ‘course’ of action or inac-
tion should be understood as a deliberate policy. The panel rejected this, holding that
such an interpretation would add words which are not present in the text and would
conflict with the treaty’s rules of interpretation.’® The panel’s reasoning relied on a
specific paragraph in the effective enforcement clause of CAFTA-DR, which allows
parties to exercise discretion in enforcement and resource allocation. If intentionality
were required, it would be impossible for a party to justify its actions under this
discretion clause, defeating its purpose.

The CAFTA-DR panel’s interpretation of ‘sustained or recurring’ brings the
EU’s general and persistent breach (GAP) doctrine to mind. Traditionally, the Euro-
pean Commission brought infringement proceedings for individual breaches of EU
law, which has been criticized.”” In the Irish Waste case, it bundled twelve incidents

73 Report of the CAFTA-DR Panel (n 52), para 147.

74 Ibid. para 148.

75 1bid.

76 For an in-depth analysis of the report delivered by the Arbitration Panel in the CAFTA-DR
dispute see Paiement (n 52).

77P Wenneras, ‘A new dawn for Commission enforcement under Articles 226 and 228 EC: General
and persistent (gap) infringements, lump sums and penalty payments’ (2006) 43 Common Market Law
Review 31, 32.
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of non-compliance with the Waste Directive into a single proceeding for general and
persistent infringement. The CJEU accepted this approach, holding that a general
practice of non-compliance, illustrated by specific cases, could establish a breach.”

The CJEU applies a higher threshold of proof in GAP cases than for individual
infringements.” To prove a general and persistent breach, certain conditions must
be met regarding duration, scale, and seriousness. The Advocate General has clari-
fied that ‘general’ does not require nationwide scope; a regional pattern suffices.*
Duration is also flexible: even four years have been found sufficient at times, though
longer periods are more persuasive.®' The number of incidents, i.e. scale, matters,
but the key is that they are related and form a consistent practice. In the Irish Waste
case, twelve incidents over twenty-five years were deemed sufficient to show a large-
scale administrative problem, while in Finnish Wolfs case two incidents were not.™

In addition to being reluctant to bring GAP cases, the Commission has some-
times also struggled to prove the required pattern, especially where incidents are
isolated or already remedied. Wenneras has warned that a preference for pursuing
individual breaches over general patterns may undermine the effectiveness of the
GAP instrument.®

While the GAP doctrine and the TSD effective enforcement clause use different
terminology (‘general and persistent infringement’ versus ‘sustained or recurring
action or inaction’), they share key features: both require a pattern of related, pro-
longed, or repeated conduct, not isolated incidents. Both also require a temporal as-
pect, prolongation or repetition over time.

Applying this reasoning of EU law to TSD chapters, ‘sustained or recurring ac-
tion or inaction’ should be understood as requiring a pattern of failure to enforce
domestic law on labour or environmental standards over a period of time, in addition
to the necessary linkage with trade or investment. The requirement of a pattern en-
sures that only serious, systemic failures are actionable, not isolated lapses.

The last phrase that needs clarification is effective enforcement itself. In the la-
bour dispute between the US and Guatemala, the CAFTA-DR panel also clarified
what it means to ‘effectively enforce’ domestic law. Both parties to the dispute agreed
that effective enforcement means being ‘productive of results’ and achieving com-
pliance. The US argued that effective enforcement requires authorities to end con-
duct contrary to law and attain compliance; any non-compliance implies failure. The

78 Case C-494/01 Commission v Ireland, EU:C:2005:250, para 27.

7% AB Blomberg, ‘European Influence on National Environmental Law Enforcement: Towards an
Integrated Approach’ (2008) 1 Review of European Administrative Law 39, 67.

80 Opinion of AG Geelhoed in Case C-494/01 Commission v Ireland, EU:C:2004:546, para 44.

81 Commission v Ireland (n 78), paras 88-91.

82 Case C-342/05 Commission v Finland, EU:C:2007:341.

8 P Wenneras, ‘Making effective use of Article 260 TFEU’ in A Jakab and D Kochenov (eds),
The Enforcement of EU Law and Values (Oxford University Press 2017) 79, 84.
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panel, however, rejected the idea that every instance of non-compliance is a breach,
recognizing that perfect compliance is unrealistic.

The panel explained that enforcement is inherently discretionary, with varying
levels of possible enforcement. The drafters of CAFTA-DR used ‘effectively’ to in-
dicate that mere formal enforcement is insufficient to achieve the treaty’s objec-
tives.® The key is the production of results, as evidenced by general compliance with
the law.® Authorities must act to remedy non-compliance, and there should be an
expectation among employers that the law will be enforced.® If such an expectation
is absent, this suggests a failure to enforce effectively.

The panel summarized the obligation as one ‘to compel compliance with labour
laws in a manner that is sufficiently certain to achieve compliance that it may rea-
sonably be expected that employers will generally comply with those laws, and em-
ployers may reasonably expect that other employers will comply with them as
well’.% This interpretation aligns with the ordinary meaning of ‘effective’ as produc-
ing the intended result. In legal contexts, this naturally relates to compliance.®®

This interpretation of the CAFTA-DR panel might be followed by future panels.
It is important to note, however, that the CAFTA-DR panel’s analysis was specific
to labour law. In TSD chapters, effective enforcement obligations apply to both la-
bour standards and environmental protection, which differ in important ways. Labor
standards typically involve a narrower set of actors, employers and regulators. Envi-
ronmental protection, on the other hand, encompasses a broader range of actors
across many sectors on both addressees and the regulator's side, from ports and air-
lines to farmers and factories, and multiple ministries or government agencies. It is
unclear whose compliance or whose ensuring of compliance should be looked at.

This diversity means that the CAFTA-DR panel’s approach to labour enforce-
ment cannot be taken directly to environmental law and requires a mutatis mutandis
application. For environmental protection, effective enforcement should still be
measured by whether authorities ensure compliance and whether there is a general
expectation among regulated parties that the law will be enforced. However, the rel-
evant actors and expectations will vary by sector and context and should be looked
at separately for each particular area of the environment.

In practice, effective enforcement of environmental law requires the private sec-
tor to comply with applicable regulations and public authorities to monitor, inspect,
and sanction non-compliance. Mechanisms may include permits, inspections, fines,
or other enforcement tools. The expectation among regulated parties should be that
most actors comply and that authorities will act against non-compliance.

8 Report of the CAFTA-DR Panel (n 52), para 130.
8 Ibid. para 134.

8 Ibid. paras 135-136.

87 Ibid. para 139.

8 Dictionary.com, Effective, at www.dictionary.com.
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In conclusion, the obligation not to fail to effectively enforce domestic law in
TSD chapters is triggered only by a sustained or recurring course of action or inac-
tion, linked to trade or investment. The CAFTA-DR panel’s analysis provides a clear
framework: the pattern must be connected and non-random, and the linkage to trade
or investment may or may not require intentionality, depending on the treaty lan-
guage. The EU’s GAP doctrine offers a useful parallel in understanding the required
pattern and duration. Effective enforcement, whether in labour or environmental law,
is ultimately about achieving compliance and creating an expectation of compliance
among regulated parties. This nuanced and demanding standard ensures that only
serious and systemic failures are actionable, balancing the need for robust enforce-
ment with the realities of regulatory discretion and complexity.

2.2.2. Obligation not to reduce levels of protection (non-regression clause)

This section analyses the non-regression clause in the TSD chapters of EU FTAs. The
discussion begins with the general concept and rationale behind non-regression clauses,
then examines their specific operation in TSD chapters, including interpretive questions
and their relationship with the obligation not to waive or derogate from domestic law.

Non-regression clauses, now recognized as an emerging principle of environ-
mental law®’, prohibit parties from lowering their domestic protection levels. One of
the earliest examples in a trade context is NAFTA of 1992. Since then, such clauses
have become increasingly common in trade and investment agreements, with varied
formulations.”® The EU has embedded non-regression principle in many of its sec-
ondary environmental and labour legislation.”'

The main aim of non-regression clauses in the trade agreements is to prevent
parties from lowering environmental and labour standards to gain a competitive edge
in trade. The EU’s rationale for including them in the TSD chapters is often ex-
plained as the use of its market power to promote global sustainable development,

8 M Vordermayer-Riemer, Non-Regression in International Environmental Law: Human Rights
Doctrine and the Promises of Comparative International Law (Intersentia 2020), 431-462; M Prieur,
‘Non-regression in environmental law’ (2012) 5 S.4.P.I.EN.S, at journals.openedition.org.

90 Mitchell and Munro (n 70), 40.

91 See for instance Directive 2000/60/EC of the European Parliament and of the Council of 23
October 2000 establishing a framework for Community action in the field of water policy; for an in-
depth analysis of the non-regression clause herein see E Rehbinder, ‘The Non-Regression Principle
under EU and German Water Law “on the Ground”: A landmark decision of the European Court of
Justice that leaves many questions open’ (2016) Environmental Law Network International Review 18;
Council Directive 92/43/EEC on the conservation of natural habitats and of wild fauna and flora; for in
depth analysis of the non-regression clause herein see H Schoukens, ‘Non-regression Clauses in Times
of Ecological Restoration Law: Article 6(2) of the EU Habitats Directive as an Unusual Ally to Restore
Natura 2000?” (2017) 13 Utrecht Law Review 124; Council Directive 1999/70/EC of 28 June 1999
concerning the framework agreement on fixed-term work concluded by ETUC, UNICE and CEEP;
which was the subject of the known Mangold case in front of the CJEU. For an analysis of the case and
the non-regression clause in question as well as criticism on CJEU’s interpretation see S Peers, ‘Non-
regression clauses: the fig leaf has fallen’ (2010) 39 Industrial Law Journal 436.
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in line with its Lisbon Treaty mandate. Scholars such as Mitchell and Munro high-
light the EU’s normative motivation, contrasting it with the US approach, which is
more focused on preventing competitive disadvantage.’> Nevertheless, maintaining
a level playing field is a still key driver behind TSD chapters: trade agreements
should not create competitive disadvantages through divergent sustainability stand-
ards.”® The non-regression clause thus acts as a safeguard against a ‘race to the bot-
tom’ in environmental and labour regulation.

This dual objective is especially clear in the non-regression clause: the EU seeks to
avoid ‘a compromises on core principles like human rights and sustainable development
around the world’,* while also ensuring that domestic producers are not unfairly dis-
advantaged by higher standards than those of their trading partners.”> The latter was
particularly emphasized in the EU-UK negotiations,”® where the TSD chapters have
been called the ‘level playing field’ provisions in the Trade and Cooperation Agreement
(TCA).”” Duran notes that the consistent linkage to trade in these clauses signals their
main purpose: preventing competitive pressure from regulatory races to the bottom.”®

The European Commission’s 2006 Global Europe strategy announced the inclu-
sion of non-regression clauses in future FTAs to address environmental and social
issues alongside economic ones.” Since the South Korea FTA, non-regression
clauses have become standard in EU FTAs, and are also used by other trading actors

92 AD Mitchell and J Munro, ‘No retreat: an emerging principle of non-regression from
environmental protections in international investment law’ (2019) 50 Georgetown Journal of
International Law 625, 650.

%3S Gstohl and D Hanf, ‘The EU’s post-Lisbon Free Trade Agreements: Commercial Interests in
a Changing Constitutional Context’ (2014) 20 European Law Journal 733.

% Cecilia Malmstrédm, then Commissioner of Trade, in European Commission, ‘Trade for All —
Towards a More Responsible Trade and Investment Policy’ (European Union 2015), at op.europa.cu.

9 ‘The EU actively uses all available tools to... combat unfair practices so as to safeguard a level
playing field for EU companies’ in European Commission, ‘Report on the Implementation of the Trade
Policy Strategy Trade for All: Delivering a Progressive Trade Policy to Harness Globalisation’,
COM(2017) 491 final, 16; ‘EU fights for open markets, a level playing field and the highest
international standards’ in European Commission, ‘Trade’ (European Union 2018), at op.europa.cu
accessed on 3 July 2025. For other examples of EU’s emphasis on levelling the playing field in its trade
relations see M Gillis, ‘The ‘Level Playing Field” Metaphor: Revealing a Competitive Move in EU Free
Trade Agreements’ (2023) 57 Journal of World Trade 125, 134-135.

9 Mitchell and Munro (n 70), 38.

97 The entirety of its TSD articles of TCA are too different or one-of-a-kind to be compared with
any other. As an agreement between the EU and an old EU member, the only country to ever leave the
EU, the TCA is unique and as such left outside the scope of this study. The Commission noted the
unique character of TCA, at ec.europa.eu, and stated that it ‘goes beyond traditional free trade
agreements and provides a solid basis for preserving our longstanding friendship and cooperation’, at
commission.europa.eu; the Council agrees, at data.consilium.europa.cu.

%8 Duran (n 34), 1037.

9 European Commission, ‘Communication: Global Europe - Competing in the world - A
contribution to the EU’s Growth and Jobs Strategy’, COM(2006) 567 final.
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https://ec.europa.eu/commission/presscorner/detail/en/qanda_20_2532
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in their agreements such as Brazil, Japan, and others.'* Non-regression clauses com-
plement other TSD chapter provisions, such as the Right to Regulate and multilateral
standards articles, by prohibiting actions that, while consistent with international ob-
ligations, still lower domestic protection levels. In this way, non-regression estab-
lishes a higher, autonomous standard. Thus, even if the level of protection in domes-
tic law remains higher than the one established in international agreements, regres-
sion is still prohibited.

Now we turn our gaze to the content of the obligation. The non-regression obli-
gation prohibits parties from lowering their domestic environmental and labour pro-
tection levels, provided the required trade or investment linkage is met. The first step
is to clarify the scope of domestic law covered.

Under VCLT, ‘the natural and ordinary meaning of terms is not to be determined
in the abstract but by reference to the context in which they occur’.'®' The immediate
context relates to the ‘grammatical construction of the provision’ that the term appears,
192 which also include the headings of articles.'® In the South Korea FTA, the article
is titled ‘Upholding levels of protection in the application and enforcement of laws,
regulations or standards’, and uses these terms interchangeably. This suggests that the
scope is not limited to ‘/aws’ in the strict sense, i.¢., statutes passed by parliament, but
also includes regulations and standards, which may be set by the executive.

Other FTAs use varying formulations: some refer to ‘laws and policies’,"* oth-
ers to ‘laws and standards’,'® or simply ‘laws’.'% CETA, is the only FTA that pro-
vides a definition of ‘environmental law’ to include both laws and regulations.'®’
Where ‘standards’ or ‘policies’ are mentioned, the scope extends to non-binding
instruments as well. The rationale for these differences is unclear.

The non-regression clause is among the strongest in TSD chapters, using ‘shall’
and imposing a result obligation: parties must not lower protection levels. This sig-
nals the importance of preserving domestic standards and can support a broad inter-
pretation of what falls under domestic law. Nevertheless, the scope of the covered
domestic law will need to be determined on a case-by-case analysis by a future PoE.

Non-regression clauses appear in different forms across FTAs, all using binding
language. The main difference is whether the obligation is to ‘not weaken or reduce’

100 Mitchell and Munro (n 92), 658.

101 United Nations, Yearbook of the International Law Commission, , vol. II, Documents of the
sixteenth session including the report of the Commission to the General Assembly (1964),
A/CN.4/SER.A/1964/ADD.1, 56.

102 RK Gardiner, Treaty Interpretation (Oxford University Press, 2015), 199.

103 United Nations, Yearbook of the International Law Commission, vol. II, Documents of the
second part of the seventeenth session and of the eighteenth session including the reports of the Com-
mission to the General Assembly (1966), A/CN.4/SER.A/1966/Add.1, 219.

104 Bronckers and Gruni (n 40), 28.

105 Article 23.4, CETA (n 22).

106 Article 12.12, Singapore FTA (n 18).

107 Article 24 (1), CETA (n 22).
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protection, ‘not waive or derogate from’ domestic law, or a combination. These ap-
pear in four main versions:

a) Only an obligation not to weaken or reduce levels of protection.

b) Separate obligations not to weaken or reduce protection and not waive or der-
ogate from domestic law.

¢) Only an obligation not to waive or derogate from domestic law.

d) An obligation not to weaken or reduce protection by waiving or derogating
from domestic law.

We will first look at option (a). Here, parties undertake not to lower protection
levels in domestic law. Changes can only maintain or improve standards. This limits
regulatory autonomy and interacts with the Right to Regulate article, which sets min-
imum standards and encourages improvement. The non-regression clause prevents
backsliding below established levels.

An example of the first version reads as follows:

‘A party shall not weaken or reduce the levels of protection afforded in its environmental
> 108

or labour law in order to encourage trade or investment’.

To determine if a change constitutes regression, one must identify the what the
level of protection afforded is at the first place. This is straightforward for quantita-
tive standards, for instance with emission targets, bringing the famous Urgenda case
to mind. but more complex for qualitative ones.

This version’s scope is narrower than those that include a separate obligation not
to waive or derogate from domestic law, as it covers only legal changes, not devia-
tions in practice, unless ‘policies’ are included, which is rare. As only ‘“Jaws’ are
covered, the breach shall take place once the legislation is adopted according to the
procedures defined under the national law.

The version of option (b) adds a distinct obligation not to waive or derogate from
domestic law next to the obligation to not to weaken or reduce the level of protection,
covering both legal regression (changes to law) and regression in practice (deviations
from law without formal change).

In the most recent, FTAs this relationship is quite straightforward: these two
concepts are regulated in separate articles as two separate obligations:

3. A Party shall not weaken or reduce the levels of protection afforded in its environmen-
tal or labour law in order to encourage trade or investment.
4. A Party shall not waive or otherwise derogate from, or offer to waive or otherwise der-

ogate from, its environmental or labour law in order to encourage trade or investment’.'%

108 Article X.2 (3), New Zealand FTA (n 8), emphasis added.

199 Article X.2, India draft (n 31). This version also appears in Australia (n 19) and Mercosur (n
33) FTA (word ‘reduce’ is removed from the third paragraph in Mercosur FTA), Mexico AiP (n 29)
and New Zealand FTA (n 8) texts, all of the most recent (draft) FTAs of the EU.
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‘To waive’ means voluntarily relinquishing a legal right or refraining from en-
forcing a rule, to refrain from pressing or enforcing a claim or a rule,''¢0 derogate’
means ignoring'!" or limiting the application of a law. //? These terms, used as verbs,
are not as strictly defined as their legal noun counterparts.

Waiving covers situations where authorities do not enforce a rule in a particular
case by for instance not requiring an environmental impact assessment where the law
prescribes it. Derogating means ignoring or limiting the application of a rule, not
repealing it. Thus, the obligation not to weaken or reduce the level of protection
prohibits legal regression, while the obligation not to waive or derogate prohibits
practical regression, deviations from law without formal change.

This is closely related to the obligation of effective enforcement, under which
states commit to ensuring compliance with the law and holding private parties ac-
countable for breaches, thereby acting as intermediaries in achieving compliance.
The present clause, by contrast, concerns the conduct of the state itself, which must
comply with the law and refrain from deviations unrelated to enforcement. The
fourth paragraph functions as a catch-all provision, intended to cover all forms of
legal deviation, regardless of their nature. Accordingly, this version, now standard
in recent EU FTAs, offers the broadest safeguard against regression.

Following option (c), Central America, Vietnam and Singapore FTAs and CETA
only have an obligation to waive or derogate from domestic law regulated and not
an obligation not to reduce the levels of protection. That version reads as follows:

A Party shall not waive or otherwise derogate from, or offer to waive or otherwise dero-
gate from, its environmental and labour laws, in a manner affecting trade or investment
between the Parties’.!'

This raises the question: are changes to law that lower protection levels allowed
under this version? As explained above, the ordinary meaning of ‘7o waive’ relates
to non-application of law, not its amendment or repeal.

One interpretation is that ‘otherwise derogate from’ could cover legal changes,
but this would firstly mistakenly depend on the meaning of the legal concept ‘dero-
gation’ and not the ordinary meaning of the word ‘%o derogate’. Secondly, accepting
such an interpretation would make the explicit ‘not to weaken or reduce levels of
protection’ obligations redundant.

The more logical view is that this version covers only practical regression (devi-
ation from law as it stands), while legal regression is not prohibited unless explicitly
regulated. This is also supported by the fact that this version always starts with stat-
ing that it is inappropriate to lower levels of protection. If the parties wanted to make

110 Merriam Webster, Waive, at www.merriam-webster.com; this is also the definition Mitchell
and Munro (n 92), 222 applies for the these phrases in a non-regression clause.

"1 Dictionary.com, Derogate, dictionary.cambridge.org.

112 Collins Dictionary, Derogate, at www.collinsdictionary.com.

113 Article 12.12, Singapore FTA (n 18).
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this into a binding obligation, they would have done so. Thus, under this version,
changes to domestic law that reduce protection are allowed, provided they do not fall
below international standards which would be caught by the Right to Regulate arti-
cle.

The version of option (d) links weakening protection to waiving or derogating,
making the scope of waivers conditional on their effect on protection levels.''* The
non-regression clause in this form reads as follows:

‘Party shall not weaken or reduce the environmental or labour protections afforded in its
laws to encourage trade or investment, by waiving or otherwise derogating from, or of-
fering to waive or otherwise derogate from, its laws, regulations or standards [...]".""3

If waiving or derogating does not reduce protection, it is not covered. This limitation
is unique to this version.

All versions of the non-regression clause include a linkage to trade or investment.
Not all lowering of the levels of protection or waiving or derogating will constitute
a breach, only those that ‘affect trade or investment’ or are done ‘as an encourage-
ment for trade or investment’ are covered.

The analysis made above on what to understand from or ‘as an encouragement
for trade or investment’ under the effective enforcement section applies here as well
and will not be repeated. Accordingly, the ‘in a manner affecting trade or invest-
ment’ formulation requires proof of actual effects. The ‘as an encouragement for
trade or investment’ version focuses on intent, requiring proof that the action was
motivated by a desire to foster trade or investment, but not necessarily actual effects.
The intention aspect is the most obvious in the text of the non-regression clause in
Kenya FTA which reads as ‘with the intention to encourage trade or investment’.''®

All the recent (draft) FTAs, for instance with Zealand, Kenya, Australia, Mexico,
India, Indonesia and Chile, have moved towards the ‘encouragement’ formulation,
possibly in response to enforcement difficulties highlighted by the US-Guatemala
dispute, which interpreted ‘affecting trade’ narrowly. The shift suggests a preference
for a standard that is easier to enforce.

Concluding this section, it is important to underline that there is a close, two-fold
relationship between these articles, both of which address domestic labour and envi-
ronmental protection. The Right to regulate article focuses on the substance of do-
mestic law, requiring consistency with international agreements, high levels of pro-
tection, and ongoing improvement. In contrast, the non-regression clause prevents
lowering established domestic standards, even those exceeding international require-
ments, provided a trade or investment linkage exists. Notably, the Right to regulate

114 Mitchell and Munro (n 92), 675.

115 Article 13.7(2), South Korea FTA (n 4). Under Article 16.2(2), Agreement between the
European Union and Japan for an Economic Partnership [2018], the preposition by’ is replaced by ‘fo
that effect’.

116 Article 2.3, TSD Chapter, Kenya FTA (n 27).
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article is not subject to this linkage, making enforcement of minimum international
standards more straightforward.

The non-regression clause is most significant when domestic standards surpass
international ones, as these higher standards are not otherwise protected. While the
Right to regulate article sets and encourages minimum standards, the non-regression
clause prohibits backsliding, and the effective enforcement obligation ensures these
standards are actively maintained. Together, these provisions create a comprehen-
sive framework for upholding and enforcing domestic protection levels.

3. Farewell Green Deal: The retreat of EU environmental law

There is an upwards trend in including commitments regarding non-trade-related val-
ues such as environmental protection in free trade agreements. While not alone, the
European Union is arguably leading in this endeavour, having included Trade and Sus-
tainable Development chapters in all its FTAs since 2011, without exception, with an
ever-widening scope. This can be shown as yet another example of the EU ‘exporting
its norms’,""" using its ‘normative power’''® or exercising the ‘Brussels effect’.'"’
Truly, the EU is still seen as a pioneer in the fight against climate change worldwide
with its ambitious internal legislation and policies, such as the European Green Deal
and its high ambition to become the first climate neutral continent by 2050.

The last few years of the EU climate policy have been, however, anything but
easy or free of conflicts. Many of the reforms initially planned or adopted have been
weakened in the face of the shift in the political winds in Europe and intense backlash
on certain pieces, such as the farmer protests across the EU.'?° This context led to
the weakening of long-awaited proposals for new pieces of legislation, relaxation of
some rules that are already in force or postponing the entry into force of others. Some
examples are worth mentioning:

a) The revised Renewable Energy Directive (RED III), adopted in October 2023,
introduced new ‘renewables acceleration areas’ and other special zones where re-
newable energy and related infrastructure projects are exempted from environmental
impact assessments, provided certain mitigation measures are in place. This change
prioritizes rapid deployment of renewables, but at the cost of bypassing some envi-
ronmental safeguards.'?!

117 Panebianco (n 1).

118 Manners (n 1).

119 Bradford (n1).

120 See for instance J Henley, ‘Farmers clash with riot police in Brussels as EU agriculture leaders
meet to tackle red tape’, The Guardian (The Guardian, 26 February 2024), at www.theguardian.com;
G Fortuna, “What’s behind farmers’ protests returning to the streets of Brussels?’ (Euronews, 19 May
2025), at WWw.euronews.com.

121 A Devis, ‘Change of paradigm in EU environmental law: does the climate crisis now ‘override’
the biodiversity crisis?” (European Law Blog, 21 November 2024), at www.europeanlawblog.eu.


https://www.theguardian.com/environment/2024/feb/26/farmers-protests-brussels-eu-agriculture-leaders-riot-police
https://www.euronews.com/my-europe/2025/05/19/whats-behind-farmers-protests-returning-to-the-streets-of-brussels
https://www.europeanlawblog.eu/pub/l74pacq5/release/4

698 Saide Esra Akdogan

b) In February 2024, the European Commission announced it would withdraw
its proposal for the Sustainable Use Regulation (SUR).'*?

¢) In May 2024, the EU institutions agreed to relax the CAP rules on environmental
protection, through an Implementing Regulation for a derogation on the application of
the standard for Good Agricultural and Environmental Conditions (GAECs) of land,
bringing changes to six of the nine GAECs standards. For instance, it removes the
minimum 4% allocation of arable land at farm level to non-productive areas in order
to receive subsidies, relaxes the monitoring and controls and exempt some farmers.'?

d) In July 2024, the ‘watered-down’ Nature Restoration Regulation'** was
adopted amid intense criticism.

e) In October 2024, The Commission announced its proposal to delay the imple-
mentation of EUDR for 12 months.'*> The European Parliament accepted the pro-
posal on the 14™ of November 2024. Additionally, an amendment introduced a ‘no-
risk’ country category, allowing the European Commission to exempt certain coun-
tries from strict checks if they demonstrate a net increase in forest cover, even if that
increase is due to monoculture plantations, which can harm biodiversity, which has
been criticized as adding a loophole.'?* On December 19™ 2025, the Regulation that
delayed the application of EUDR for a second year in a row was published in the
Official Journal.'*” The Commission had already eased some reporting requirements
and plans to exempt most countries from the most stringent inspections. '*®

f) The Omnibus Simplification Package, introduced by the European Commis-
sion in February 2025,'% brings substantial changes to previously adopted EU envi-
ronmental and sustainability legislation. Its primary aim is to reduce regulatory bur-
dens and reporting requirements for companies, especially in the context of sustain-
ability reporting and due diligence.

122 European Commission, ‘Withdrawal of Commission Proposals’, C/2024/3117.

123 For detailed overview of the changes see European Commission, ‘Commission proposes targeted
review of Common Agricultural Policy to support EU farmers’ (Brussels, 15 March 2024), at ec.europa.cu.

124 Regulation (EU) 2024/1991 of the European Parliament and of the Council of 24 June 2024 on
nature restoration and amending Regulation (EU) 2022/869 (Text with EEA relevance).

125 European Commission, ‘Commission strengthens support for EU Deforestation Regulation
implementation and proposes extra 12 months of phasing-in time, responding to calls by global
partners’ (Brussels, 2 October 2024), at ec.europa.eu.

126'S Hanbury, ‘EU delays and weakens anti-deforestation law, adding ‘no-risk’ loophole’
(Mongabay, 14 November 2024), at news.mongabay.com.

127 Regulation (EU) 2025/2650 of the European Parliament and of the Council of 19 December
2025 amending Regulation (EU) 2023/1115 as regards certain obligations of operators and traders.

128 K Abnett, ‘Eleven countries demand EU weakens deforestation law further, document shows’
(Reuters, 26 May 2025), at www.reuters.com.

129 European Commission, ‘Commission simplifies rules on sustainability and EU investments,
delivering over €6 billion in administrative relief’ (Brussels, 26 February 2025), at ec.europa.eu.


https://ec.europa.eu/commission/presscorner/detail/en/ip_24_1493
https://ec.europa.eu/commission/presscorner/detail/en/ip_24_5009
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g) The Omnibus Package, adopted by the European Commission in February
2025, introduces significant changes to the EU’s Carbon Border Adjustment Mech-
anism (CBAM) aimed at simplifying compliance, reducing administrative burdens,
and enhancing competitiveness. In addition to delaying the full operationalization of
CBAM with sales of certificates,'** Omnibus Package exempts approximately 90%
of current importers from CBAM obligations. While the Commission asserts that
99% of embedded emissions will still be covered, this change means that a vast ma-
jority of companies, especially small and medium-sized enterprises (SMEs), are no
longer subject to CBAM’s carbon pricing and reporting requirements. '*!

h) Under the Omnibus Package, The European Parliament approved the ‘stop-
the-clock’ Directive on April 3, 2025, which delays the application of the Corporate
Sustainability Reporting Directive (CSRD) and the Corporate Sustainability Due
Diligence Directive (CSDDD, also known as CS3D) for most companies. '*

i) On the 16" of December 2025, the European Parliament approved the changes
that the Omnibus Package proposed to narrow the scope of these directives. While
maintaining the original proposal’s 1,000-employee threshold for the CSRD, the
agreement introduced an additional criterion excluding companies with annual rev-
enues below €450 million, thereby removing an estimated 90% of firms from the
sustainability reporting obligations.'** Similarly, the threshold for the CSDDD has
been increased to 5,000 employees and €1.5 billion in revenue, thereby excluding
the vast majority of companies.

1) On 27 October 2022, the European Union had reached an agreement in Brussels
on legislation effectively banning the sale of new petrol and diesel cars from 2035,
with the aim of accelerating the transition to electric vehicles and addressing climate
change. In December 2025, The European Commission has formally proposed revers-
ing the planned ban on the sale of new petrol and diesel cars from 2035, replacing it
with a 90% CO:- reduction target for new vehicles by that year rather than a full 100%
ban, meaning some ICE vehicles could still be sold after 2035."**Under the revised
plan, plug-in hybrids, mild hybrids and vehicles using low-carbon or synthetic fuels
could continue to be sold beyond 2035 alongside EVs.

Debated heavily within the EU, the external aspect of these actions is absent in the
discussions. As the EU is often seen as the ‘exporter’ of the TSD chapters insisting that

130 Taylor Wessing, ‘Changes to CBAM through Omnibus legislative package’ (Taylor Wessing,
10 April 2025), at www.taylorwessing.com.

31 AK Europa, ‘Omnibus I package. Proposals to weaken corporate sustainability due diligence
and reporting’ (14 March 2025), at www.akeuropa.eu.

132 M Segal, ‘EU Parliament agrees to delay sustainability reporting and due diligence laws’ (ESG
Today, 3 April 2025), at www.esgtoday.com.

133 M. Segal, ‘EU Parliament Approves Omnibus Agreement to Cut Sustainability Reporting and
Due Diligence Requirements’ (ESG Today, 16 December 2025), at www.esgtoday.com.

134 Dafydd ab Iago, EU eases ICE phase-out with new 2035 CO2 car target, (Argus, 16 December
2025), at www.argusmedia.com.
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they are included in all of its FTAs following its template,'* the other side of the me-
dallion is often forgotten: the TSD chapters are just as binding on the EU as they are on
the FTA partner. Besides possible breaches to its multilateral obligations, the EU has
bilateral obligations regarding its domestic law on sustainable development, arising
from the TSD chapters. This article has shown that under its FTAs the EU has under-
taken several obligations regarding its domestic law, ranging from upholding its level
of protection to improving its domestic law under the Right to regulate articles and
obligations to effectively enforce, not to regress and not to waive or derogate from its
domestic law regarding the environment. Despite presenting itself as an ambitious
global leader with high standards in labour and environmental protection, the EU’s
compliance with these obligations is not guaranteed. Particularly, the change in the po-
litical situation in the EU and consequent recent trend in either delaying or weakening
legislation adopted under the European Green Deal brings this compliance in doubt.

It is worth noting that, the FTAs until the Singapore FTA of 2019 are signed as
mixed agreements; trading partners on one side and the EU and its member states on
the other side. Following the Opinion 2/15 of the CJEU,'*® the FTAs, including and
after the EU-Singapore FTA, are signed solely by the EU based on its exclusive
competence of the Common Commercial Policy. For the mixed agreements, as they
are also parties, questions also arise regarding the compliance of individual member
states and how the responsibility is shared between the EU and its member states.
This aspect is outside the scope of this article which focuses on the compliance of
the EU alone and left for future research.

4. How the EU is in breach of its bilateral obligations under the TSD chapters

With this in mind, this section will analyse the recent changes made in the EU envi-
ronmental legislation and policies in light of the TSD obligations regarding the par-
ties” domestic laws. Obligations under the two articles of the TSD chapters dealing
with domestic law will be looked at separately: Right to regulate and Upholding
levels of protection.

4.1. Obligations under the Right to regulate article

The EU is seen as a pioneer in global sustainability governance, with ambitious leg-
islation within its borders and strong advocacy for higher standards globally.'*” As

135 On the perception of TSD chapters by the trading partners of the EU see S Happersberger and
C Bertram, ‘Reversing the Gaze in EU Trade Policy: Communities, Hierarchies and Agency under
Trade and Sustainable Development Chapters’ (2025) Geopolitics 1.

136 Opinion 2/15 Free Trade Agreement between the European Union and the Republic of
Singapore EU:C:2017:376.

137§ Oberthiir and C Dupont, ‘The European Union’s international climate leadership: towards a
grand climate strategy?’ (2021) 28 Journal of European Public Policy 1095.
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the multilateral standards and agreements set minimum levels which the EU legisla-
tion typically goes beyond, it is unlikely that the recent actions of the EU will be
caught by the first obligation of domestic law being consistent with international
agreements and standards. This is also the case for second obligation of striving for
a high level of protection under the Right to regulate articles, if one can assume that
the EU standards go beyond the ‘average’ level of protection globally, even in their
watered down form. The limitations in establishing what is a high level, as discussed
above, remains valid.

A case can, however, be made under the third obligation to improve the levels of
protection in domestic law. This is definitely the case under the second version,
which states that the parties ‘shall improve’ the domestic levels, obliging them to a
clear, binding result obligation. Delaying an already adopted piece of domestic law
which would have improved environmental governance, such as due diligence direc-
tives or would have applied stricter norms such as the ones under EUDR, is certainly
not improving such levels. Accordingly, delaying the implementation of previously
adopted measures aimed at strengthening environmental protection constitutes a
breach of the obligation to improve domestic levels of protection.

Even under the other versions of this obligation, where the parties undertake only
an effort obligation, the EU’s recent streak of postponing or watering down its envi-
ronmental legislation should be considered a breach of this obligation. Relaxing or
postponing measures that would raise levels of environmental protection not only
fails to advance improvement but actively undermines it, and therefore cannot sat-
isfy, even at a minimum, the effort required under either the ‘seek to ensure’ or the
‘strive for’ versions of the obligation.

Thus, a trading partner could trigger the TSD dispute settlement mechanism and
bring a claim against the EU in front of a PoE for breaching its obligation to improve
domestic law regarding the labour and environment, under any of the FTAs with a
TSD chapter.

4.2. Obligations under upholding levels of protection article

Before analysing the three different obligations under the Upholding levels of pro-
tection articles separately, a common element should be addressed first.

As explained above, unlike the ones under the Right to regulate articles, all the
obligations under the Upholding levels of protection articles require a trade or in-
vestment linkage. Under different FTAs, such linkage takes the form of the breach
being either ‘in a manner affecting trade or investment’ or ‘as an encouragement for
trade or investment’. In the context of the EU’s recent legislative changes, this trade
or investment linkage is not only present but also central to the rationale and public
justification for the reforms.
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The EU’s own framing of the Omnibus Package,'*®

the Competitiveness Com-
pass'® and related legislative amendments repeatedly emphasizes the need to reduce
administrative burdens and enhance competitiveness for European businesses, par-
ticularly SMEs.'*’ For example, the introduction of a mass-based de minimis thresh-
old under the CBAM, which exempts approximately 90% of importers from compli-
ance obligations, is justified on the grounds of alleviating regulatory pressure on
SMEs and facilitating their participation in global markets. Similarly, the relaxation
of reporting and due diligence requirements under the CSRD and CSDDD is pre-
sented as a measure to ensure that European companies remain competitive in inter-
national trade, avoiding what is described as a disproportionate compliance burden
that could disadvantage them vis-a-vis non-EU competitors.

This logic is evident in the communication for the European Commission, as it
states, ‘In order to boost competitiveness and unleash growth, the EU needs to foster
a favourable business environment and ensure that companies are not stifled by an
excessive regulatory burden. This, in turn, will unlock investments and enable com-
panies to embrace the transition to a sustainable economy in a more effective and
pragmatic way, ultimately meeting our climate and other sustainability goals’.'*!
The legislative delays and scope reductions are not presented as isolated technical
adjustments but as necessary responses to industry and state concerns about the im-
pact of environmental regulation on trade flows and investment attractiveness.

The Commission sees regulatory obstacles as ‘a significant burden on the com-
petitiveness of the European economy’, and the Omnibus Package is designed to
‘strengthen competitiveness and reduce bureaucratic hurdles, through greater effi-
ciency, less regulatory complexity and accelerated administrative processes’."** The
Commission further states that this will ‘unlock opportunities in European invest-
ment programmes, which will be vital for long-term growth and competitiveness’.'**

The Commission’s willingness to postpone implementation deadlines, raise re-
porting thresholds, and allow for standard emissions values all serve to lower the
cost and complexity of exporting to and importing from the EU, directly addressing
the concerns of economic actors engaged in cross-border trade. The explicit goal of
‘enhancing competitiveness while maintaining environmental objectives’ and to
‘level the playing field’ further underscores the trade linkage: the reforms are in-
tended to make the EU market more attractive for investment and to prevent the
relocation of businesses or supply chains to jurisdictions with weaker standards.

138 European Commission, Directorate-General for Financial Stability, Financial Services and
Capital Markets Union, Omnibus package, Newsletter, 1 April 2025, at finance.ec.europa.eu.

139 European Commission, ‘Competitiveness compass, at commission.europa.eu.

140 Eyropean Commission, ‘A new plan for Europe’s sustainable prosperity and competitiveness’,
at commission.europa.cu.

141 European Commission, (n 138).

142 www.ey.com

143 EY, ‘How to navigate the EU Omnibus Simplification Package, Key implications for
companies’ (7 March 2025), at commission.europa.eu.
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In sum, the trade or investment linkage requirement of TSD non-regression
clauses is clearly satisfied in the case of the EU’s recent legislative actions. The re-
forms are motivated by, and directly aimed at, facilitating trade and investment by
lowering regulatory barriers and compliance costs. This is not only evident in the
substance of the legislative changes but also in their stated purpose and the political
context in which they were adopted.

Reactions from a wide range of stakeholders, governments, civil society, and
industry underscore that the EU’s recent environmental legislative changes have im-
mediate and significant effects on trade, further reinforcing the trade/investment
linkage required by TSD non-regression clauses. Brazil has been outspoken in warn-
ing that the EU Deforestation Regulation (EUDR) and related measures could jeop-
ardize billions of dollars in agricultural exports to the EU. Brazilian officials have
argued that the EUDR’s requirements, deadlines, and compliance costs threaten to
exclude Brazilian products, particularly beef, soy, and coffee, from the EU market,
and have repeatedly called for delays and a reassessment of the law’s impact on trade
relations.'** This concern is not isolated: it is echoed by other Mercosur countries'*
and the USA;"*® and has become a central issue in the protracted negotiations over
the EU-Mercosur Association Agreement, with environmental safeguards and their
trade impacts at the heart of the debate.'*’ Civil society organizations and producer
groups have also highlighted the trade effects of the EU’s new rules, particularly on
small scale farmers.'*

Within the EU, some stakeholders have argued that the Omnibus Package’s
weakening of sustainability reporting and due diligence rules could actually disad-
vantage companies that have already invested in sustainability. By lowering the bar
for compliance, less ambitious firms may gain a competitive edge, while those that

144 Centro Brasileiro de Relagdes Internacionais (CEBRI), ‘Expected effects on Brazil from the
EU regulation on deforestation-free products’ (8 July 2025), at cebri.org; Euronews, ‘Punitive
instrument: Brazil says EU deforestation laws will affect one third of exports’ (12 September 2024), at
www.euronews.com; Euractiv, ‘Brazil asks EU to hold off on implementing deforestation law’ (11
September 2024), at www.euractiv.com.

145 Aquafeed, ‘Calls to delay EU deforestation-free regulation grow amid global trade concerns’
(24 September 2024), at www.aquafeed.com.

146 K Abnett, ‘United States asks EU to delay deforestation law, letter shows’ (Reuters, 20 June
2024), at www.reuters.com.

147 For instance see J Harrison and S Paulini, ‘Reinventing trade, environment and development
interlinkages: lessons from the EU-Mercosur Association Agreement’ (2024) 27 Journal of
International Economic Law 723; M Kettunen, E Bodin, E Davey, S Gionfra and C Charveriat, ‘An EU
Green Deal for Trade Policy and the Environment: Aligning Trade with Climate and Sustainable
Development Objectives’ (Institute for European Environmental Policy 2020), at ieep.eu.

148 Fairtrade International, ‘Fairtrade statement on the EU Deforestation Regulation’ (9 August
2024), at www.fairtrade.net.
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have prioritized sustainability could find themselves at a disadvantage, thus dis-
torting competition within the single market and in global trade.'* This ‘race to the
bottom’ effect is cited as a risk not only to environmental integrity but also to the
EU’s reputation as a leader in sustainable trade.

NGOs such as Human Rights Watch have also criticized the delay of the EUDR,
arguing that it ‘punishes all the companies and EU trading partners who deployed
efforts and resources to comply with the EUDR on time’, and sends a signal of reg-
ulatory unpredictability that can disrupt established trade flows and investment de-
cisions. '™ There is no doubt that the changes to EUDR scope and delaying its appli-
cation have effects on the trade between the EU and the trading partners with whom
the EU has an FTA.

The ‘as an encouragement for trade’ version of the trade linkage, is also satisfied
by the EU’s recent legislative changes, based on the EU’s own reasoning and public
communications. As stated above, the EU’s Omnibus reforms and related legislative
changes are explicitly justified as measures to ‘cut red tape’, ‘simplify business en-
vironment’, and ‘regain competitiveness’ for EU companies in global markets.''
The focus on reducing administrative burdens for SMEs, raising thresholds for sus-
tainability reporting, and delaying or weakening due diligence and environmental
obligations are all presented as ways to make the EU a more attractive place for
business and to prevent companies from being disadvantaged in global trade.'>?
Keeping this in mind, we now move to analyse each type of obligation present under
the Upholding levels of protection article.

4.2.1. Effective enforcement

The first category of obligations under the Upholding levels of protection articles in
the TSD chapters is the effective enforcement obligation. The effective enforcement
obligation in TSD chapters requires that parties not only maintain environmental
laws on paper but also enforce them in practice. Importantly, for a breach to occur,
there typically must be a ‘sustained or recurring course of action or inaction’ that
demonstrates a pattern of non-enforcement, rather than a single isolated incident.
Based on the developments described above, there is strong evidence that the
EU’s recent actions meet this threshold. The Omnibus Package and related reforms
are not one-off adjustments, but rather part of a systematic and ongoing process of
weakening and delaying environmental obligations. First, the delays and scope re-
ductions are not limited to a single piece of legislation but are applied across multiple

149°S Di Luccio, ‘The EU Omnibus Package, explained: simplification or deregulation?” (Positive
Money, 8 April 2025), at positivemoney.org.

130'S Bonneyrat, ‘EU Delays Landmark Deforestation Law by Year Following Backlash’ (EU
Observer, 2 October 2024), at euobserver.com.

151 European Commission, ‘Commission proposes to cut red tape and simplify business
environment’ (Brussels, 26 February 2025), at commission.europa.eu.

152 Tbid.
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major environmental laws: the EUDR, vehicle CO: standards, and CBAM. The post-
ponement of implementation dates, the introduction of broad exemptions (such as
the ‘mo-risk’ country category and the CBAM’s mass-based threshold), and the nar-
rowing of reporting and due diligence requirements all reflect a recurring legislative
pattern. Third, the effects of these changes are ongoing. Delays in implementation
mean that, for extended periods, key environmental protections are not being en-
forced. The introduction of permanent exemptions (such as higher thresholds for re-
porting and due diligence) ensures that large segments of the market will remain
outside the scope of enforcement indefinitely. The weakening of enforcement mech-
anisms, such as shifting the burden of proof from importers to the Commission or
allowing standard values for emissions reporting, further entrenches this pattern.

The EU’s legislative changes, as described above, clearly amount to a ‘sustained
or recurring course’. The pattern of delaying, exempting, and weakening enforcement
across multiple environmental laws, coupled with the ongoing justification of these
actions as necessary for trade and competitiveness, satisfies the requirement for a
breach of the effective enforcement obligation under TSD chapters. This is not a case
of sporadic or accidental non-enforcement, but a deliberate and repeated policy ap-
proach that undermines the effective implementation of environmental protections.

In conclusion, the question of whether delaying enforcement amounts to a failure
to effectively enforce environmental laws is central to assessing compliance with
TSD obligations. While changing the entry into force of a law is traditionally seen
as part of the lawmaking process, the sustained or recurring postponement of imple-
mentation, as seen in the EU’s recent legislative changes, blurs the line between leg-
islative timing and practical enforcement. By repeatedly deferring the application of
key environmental protections across multiple regulatory regimes, the EU risks cre-
ating a situation where, in practice, enforcement is not taking place for extended
periods. This pattern of delay, particularly when justified by ongoing competitive-
ness concerns, can be interpreted as a form of sustained or recurring inaction that
undermines the effective enforcement obligation. Ultimately, while the distinction
between legislative timing and enforcement practice is not always clear-cut. How-
ever, considering the consistent pattern of postponement and exemption across sev-
eral laws certainly makes it a reasonable claim to bring to a Panel of Experts.

4.2.2. Non-regression

Under the non-regression obligation where the parties commit not to lower or
weaken domestic protection levels, changes must maintain or improve standards,
The non-regression clause blocks backsliding below set levels. Within the context of
the non-regression clauses, the obligation not to waive or derogate from domestic
law will be analysed separately below.

As stated above, identifying regression requires first determining the existing
protection level, which is clear for quantitative standards, like emissions targets, but
can be more complex for qualitative ones. Often in the TSD chapters, the scope of
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this obligation covers only ‘/aws’, thus only when a legislation is adopted according
to the procedures prescribed, regression from the standards established by this legis-
lation will fall under the scope of the obligation and constitute a breach. Changes
made to a proposal before its adoption will not be covered. In some FTAs, however,
for instance CETA, not only ‘laws’but also ‘policies’ or ‘regulations’ or ‘standards’
covered under the obligation. This extends the scope of the obligation; back up from
previously announced policies will also constitute a breach.

Another question is whether regression made to proposed but not yet adopted
legislation also fall within the scope. Of the developments listed above, this would
regard to changes to the proposed CSRD and CSDDD. These proposed pieces of
legislation have not completed the legislative procedures yet and as such are not
pieces of law, covered under ‘/aws’ term used in the TSD clauses. Although it is as
not straightforward as in the case of already adopted legislation, one can argue that
the regression made in the proposed legislation is necessarily a backsliding in the
policy underneath these draft legislations and as such can still be seen to constitute
a breach of the non-regression clause.

Watering down of the to the substantive content of EU environmental law, a few
examples of which are listed above, can mainly be pursued under this obligation. For
instance, the introduction of a ‘no-risk” country category under the EUDR exempli-
fies regression. By exempting nations with net forest gain, even if achieved through
monoculture plantations, the EU has weakened the protection of the legislation com-
pared to the original version, Monocultures, while increasing tree cover, often lack
biodiversity and fail to replicate the ecological functions of natural forests. This ex-
emption shifts the burden of proof from importers to the European Commission, re-
ducing importer accountability and enabling continued trade in commodities linked
to ecosystem degradation. Coupled with the 12-month delay in implementation,
these highly criticized changes signal a deliberate dilution of standards, incentivizing
business-as-usual practices in high-risk supply chains. Such measures directly con-
flict with TSD non-regression clauses, which prohibit parties from lowering envi-
ronmental protections to facilitate trade.

The flexibility mechanism introduced for vehicle CO: standards is another ex-
ample of regression. By permitting automakers to average emissions over the 2025—
2027 period rather than meeting annual targets, the EU enables short-term emissions
increases, delaying progress toward climate goals and leads to more emissions.'
Similarly, changes made under CBAM can also constitute regression and a subse-
quent breach of the TSD chapters. Exempting importers of less than 50 tons a year
per product removes around 90% of companies from CBAM obligations.'**

153 Transport & Environment, ‘How carmakers’ ‘relief measures’ could kill the 2025 car COa
target’ (19 February 2025), at www.transportenvironment.org.

154 Accountancy Europe, ‘Omnibus explained: key changes to CBAM’ (17 March 2025), at
accountancyeurope.eu.
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As mentioned, whether these regressions in EU’s environmental standards in its
internal legislation are covered by the non-regression obligation in the TSD chapter
varies per FTA, depending on what of the domestic law is covered thereunder and
where at the life cycle of a legislation the changes to content have taken place. It
suffices to say that a breach of the non-regression obligation under the TSD chapters
through the recent changes to the EU legislation can be claimed in front of a Panel
of Experts. Whether such a breach is established and upheld by the PoE will depend
on the case at hand and the interpretations of the PoE itself. It is, however, certainly
possible and plausible. The mere trigger of such proceedings against the EU, in itself,
can have influential effects on the EU’s image, addressed further below.

4.2.3. Not to waive or derogate from

As explained above, coupled often with the obligation to not to weaken or reduce the
levels of protection in domestic law which prohibits regression through changes to
domestic law, the obligation not to waive or derogate from domestic law on sustain-
ability covers regression in practice, i.e. deviations from law without formal change.
As the recent developments in the EU law as explained above all relate to formal
changes and not deviating from the law in practice, this obligation is not relevant to
the analysis at this moment, which could of course change in the future once the
mentioned legislation comes into force.

5. Conclusions

The EU has long been positioned as a global leader in promoting sustainable devel-
opment through trade. By embedding ambitious environmental and labour commit-
ments in its TSD chapters, the EU has sought to export its values and set global
benchmarks. However, recent developments in the EU’s internal environmental
agenda, such as the watering down of the Nature Restoration Law, the rollback of
pesticide reduction targets, or delays in implementing the EUDR, pose serious risks
not only to the legal coherence of its external action, but also to its normative au-
thority and credibility as a global actor.

This article first clarified the intricate relationship between the Right to Regulate
Levels of Protection and Upholding Levels of Protection articles within TSD chapters
of EU FTAs. It delineated the obligations these articles impose on parties for their do-
mestic laws regarding environmental and labour standards, emphasizing their comple-
mentary nature in promoting higher protection levels and preventing regression. The
article Right to Regulate ensures domestic laws align with international standards and
advocates continuous improvement and higher protection levels. The article Upholding
Levels of Protection guards against any backsliding from these standards, and ensures
effective enforcement, complementing the standards set through the Right to Regulate.

Under the non-regression clause of the Upholding Levels of Protection, two types
of obligations appear in different combinations. The interpretative exercise undertaken
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reveals a complementary relationship between these two obligations, as ‘waiving or
otherwise derogating from domestic law’ addresses the changes to the domestic law
as it is now while ‘lowering the levels of protection’ addresses changes to the domestic
law and as such the domestic law in the future. Only such an interpretation renders
both these clauses meaningful. Together, they provide a complete system.

Having analysed the recent developments and the wind of change regarding the
EU’s environmental legislation, the article has shown that a many of these develop-
ments can be seen as a breach of these obligations. A partner country can trigger the
DSM available for the TSD chapters of its FTA with the EU and bring the claim that
the EU is breaching its obligations regarding the domestic law in the TSD chapters
that the EU arguably drafted itself.

All the FTAs up to the EU-Singapore FTA of 2019 are signed by both the EU
and the individual member states. The question of who on the EU side would be
responsible for such a breach in these mixed agreements is left outside the scope of
this article. Yet, the stakes are not merely legal. The reputational cost of these devel-
opments may be even more damaging. For years, the EU has cultivated its reputation
as a normative power, > an actor that upholds high social and environmental stand-
ards and globally pioneers them. TSD chapters are often commented as being the
EU’s own norms that are being exported through the FTAs.'>® This image has lent
credibility to its policy initiatives and has played a key role in encouraging partner
countries to adopt higher sustainability standards. If the EU is now seen as retreating
from those values when it becomes politically or economically inconvenient, it risks
being labelled hypocritical. Such a perception would not only erode the EU’s soft
power and diplomatic capital but also undermine the credibility of its ongoing and
future negotiations with third countries.

More broadly, the EU's internal political dynamics, particularly the growing in-
fluence of agricultural and industrial interests pushing back against green regulation,
are starting to visibly shape its external posture. This internal-external disconnect
has been largely neglected in both scholarly and policy debates, but it demands ur-
gent attention. If the EU wishes to maintain the integrity and enforceability of TSD
chapters, it must ensure that its internal legislative decisions do not directly or indi-
rectly contradict its international obligations.

The consequences of failing to do so are far-reaching. Beyond opening the door to
legal disputes, however limited their effects might be in the TSD context, , the EU may
gradually lose its position as a credible standard-setter in global sustainability govern-
ance due to the damage to its reputation. At a time when the EU seeks to assert itself
geopolitically and build alliances based on shared values, coherence between its inter-
nal policies and external commitments is not a luxury, but a strategic necessity.

155 Manners (n 1).
156 Happersberger and Bertram (n 135).
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