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ABSTRACT: This paper critically examines the constitutional status and practical role of democracy 
within European Union (EU) law, with an emphasis on external relations. Although democracy is 
enshrined as a fundamental value in Article 2 of the Treaty on European Union and further oper-
ationalized in other Treaty provisions, its constitutional significance remains limited compared to 
principles such as conferral or institutional balance. The analysis reveals that democracy functions 
primarily as a weak background principle, informing but not directly determining the judicial re-
view of secondary EU law measures. This status reflects the historical absence of a robust demo-
cratic framework in the EU’s institutional design and the comparatively limited powers of the 
European Parliament, the Union’s main democratic body. The paper traces the evolution of dem-
ocratic principles within EU law, highlighting the gradual inclusion of democracy as a member-
ship criterion and the ongoing scholarly debates over the EU’s democratic deficit. Through a de-
scriptive review of key CJEU case law (including Roquette Frères, Titanium Dioxide, and Cher-
nobyl), the paper shows that democracy is seldom invoked as a decisive constitutional principle. 
In external relations, democratic concerns have featured implicitly rather than explicitly in legal 
controversies. The paper concludes that meaningful democratization of EU external relations will 
require not only strategic litigation based on specific Treaty provisions but also substantive Treaty 
reform to strengthen the constitutional standing of democracy within the EU legal order. 
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1. Introduction 

The legal status of democracy in the European Union’s legal order is paradoxical. 
On the one hand, democracy is presented in the Treaties as a fundamental principle. 
Democracy is listed in Article 2 of the Treaty on European Union (TEU) among the 
EU’s core values. Articles 9 to 12 TEU further operationalize this commitment to 
democracy. Article 10(1) TEU stipulates that the functioning of the EU shall be 
‘founded on representative democracy’, and subsequent articles emphasize the im-
portance of political parties, transparency, civil society and national parliaments to 
the EU’s democratic life. These references to democracy testify to the principle’s 
importance in the EU’s legal order. On the other hand, the principle plays a small 
role in the case law of the Court of Justice of the EU (CJEU or the Court). This may 
come as a surprise, in particular given how little the Treaty text tells us about what 
‘representative democracy’ means and what it legally requires. 

The meaning of democracy and how to achieve it remains a debated topic among 
political theorists. Defining democracy within the EU is particularly complex, given 
democracy’s historic ties to popular sovereignty and statehood.1 This paper does not 
contribute to this debate. Instead, it explores the status of democracy in EU law, with 
a particular focus on the EU’s external relations. The paper examines what role, if 
any, the concept of democracy has played in the constitutional case law of the Court 
of Justice, and it addresses the question of whether democracy should be understood 
as a self-standing constitutional principle, similar to other principles that are explic-
itly mentioned in the Treaties, including those of conferral and institutional balance. 
The analysis concentrates on the requirements that democracy imposes on EU insti-
tutions, rather than on Member States; its focus is thus, horizontal, not vertical.2 

The paper argues that, as EU law currently stands, and despite its inclusion in 
the list of fundamental values in Article 2 TEU, democracy cannot be understood as 
a self-standing constitutional principle akin to the principles of conferral or institu-
tional balance. Rather, it is best understood as a weak background principle, inform-
ing the meaning of other principles – in particular that of institutional balance – with-
out however, operating as a (potential) yardstick for the judicial review of measures 
of secondary EU law, as is the case for the principles of conferral and institutional 
balance. 

This weak status of democracy in EU law should not come as a surprise, consid-
ering that for a long stretch of time the Treaty Framers expressed little interest in 

 
1 For a useful overview of the literature, see T Isiksel, Europe’s Functional Constitution: A Theory 

of Constitutionalism beyond the State (Oxford University Press 2019) ch 4. 
2 There is a growing literature on the need to protect the democratic credentials of EU Member 

States. This literature builds on the literature on rule of law backsliding. Recent contributions include J 
Cotter, ‘Democracy Manifest? Ensuring the EU Legislature’s Democratic Legitimacy in the Face of 
National-Level Autocratisation’ (2025) 10 European Papers 489; Y Bouzoraa, ‘The Value of Democ-
racy in EU Law and Its Enforcement: A Legal Analysis’ (2023) 8 European Papers 809. 

 



Analyzing the Role of Democratic Principles in EU External Relations Law 727 

organizing the EU’s own institutional framework along democratic lines similar to 
those encountered at the national level. As is well documented, democracy did not 
play a role of significance in EU constitutional discourse in the first three decades 
after the Treaty of Rome.3 To the contrary, the EU can be understood as an effort to 
curtail (national) democratic control over policy-making to enable Member States to 
credibly commit to long-term policy decisions.4 Democracy nonetheless emerged as 
an issue of concern in the runup to the (then) EEC’s enlargement to countries with a 
recent history of authoritarianism such as Greece or Spain, leading to the inclusion 
of democracy as a prerequisite for EU membership in the 1993 Copenhagen Crite-
ria.5 Shortly thereafter, the democratic nature of EU decision-making itself came 
under closer scrutiny, leading to discussions in scholarship on the EU’s alleged dem-
ocratic deficit.6 Concerns over the EU’s lack of democratic legitimacy in turn fed 
into discussions that led to the draft European Constitution, which contained a chap-
ter on the EU’s democratic life. This chapter found its way into the Treaty of Lisbon 
in its provisions on ‘democratic principles’.7 

The inclusion of provisions on democratic principles in the Treaty on European 
Union is a reflection of the fact that, over time, individual citizens represented in the 
European Parliament have contributed to EU decision-making with an additional 
source of democratic legitimacy.8 This is in addition to the indirect democratic legit-
imacy provided by the Council representing the Member States. Yet this direct dem-
ocratic legitimacy remains weak, as is reflected also in the institutional position of 

 
3 In this sense, see e.g. also G F Mancini and D T Keeling, ‘Democracy and the European Court 

of Justice’ (1994) 57 The Modern Law Review 175. This is not to say that calls for a democratization 
of EU decision-making were not made, including by members of the so-called ‘federalist’ movement. 
See e.g. the 1984 Spinelli Report, which called for a reinforcement of the European Parliament’s pow-
ers, as discussed e.g. in J Lodge, ‘European Union and the First Elected European Parliament: The 
Spinelli Initiative’ (1983) 22 Journal of Common Market Studies 377. For a historical account, see also 
Luuk Van Middelaar’s Passage to Europe, documenting how the history of the European Union can be 
understood as that of an interplay of three discourses: that of the Europe of States, of Offices and of 
Citizens. The Europe of Citizens gained in prominence in the 1990s and led to calls to democratize the 
EU. See L van Middelaar, The Passage to Europe: How a Continent Became a Union (Yale University 
Press 2013). 

4 In this sense, see generally Isiksel (n 1), e.g. at 153: ‘Democratic attenuation is a systemic feature 
of supranational governance, which curtails electoral control over policymaking in order to enable 
member states to credibly commit to long-term policy decisions’.  

5 Bouzoraa (n 2) 14–16.  
6 See seminally D Grimm, ‘Does Europe Need a Constitution?’ (1995) 1 European Law Journal 

282; J Habermas, ‘Remarks on Dieter Grimm’s “Does Europe Need a Constitution?”’ (1995) 1 Euro-
pean Law Journal 303. 

7 Arts 9–12 Treaty on European Union (TEU). 
8 See here D Halberstam, ‘The Bride of Messina: Constitutionalism and Democracy in Europe’ 

(2005) 30 European Law Review 775, speaking of ‘a democratic turn away from the Member States 
(and their governments and parliaments) as the exclusive determinants of popular will, and toward a 
more immediate connection between the European Parliament and the citizens’. 
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the European Parliament as a representative body that lacks many of the powers en-
joyed by its Member State counterparts, including a right of initiative.9 

Based on a descriptive analysis of the current constitutional status of democracy 
in EU law, this paper argues that little is to be gained at present from invoking a self-
standing ‘principle of democracy’ before the Court of Justice in an effort to challenge 
the validity of EU measures. Rather, a more rewarding strategy would be to unlock 
the Lisbon Treaty’s untapped democratic potential by bringing cases before the 
Court on the basis of more specific Treaty provisions, thereby granting the Court 
opportunities to interpret those provisions in a democracy-enhancing way, as it has 
done on several occasions in the past.10 A more far-reaching democratization of the 
European Union will, however, have to pass through Treaty reform, in accordance 
with the procedures laid down to this end in the Treaties. 

The remainder of the paper is structured as follows. A first section explores the 
role of democracy in the Court’s constitutional case law on the democratic creden-
tials of the EU, highlighting seminal cases including Roquette Frères, Titanium Di-
oxide and Chernobyl. A second section focuses on the role of democracy in EU ex-
ternal relations, and how constitutional controversies in this area have had important 
democratic aspects, even though they have not been discussed in those terms. A third 
and final section tackles the question of whether democracy is in need of a constitu-
tional upgrade in the EU. It develops the point that the weak status of democracy in 
the EU’s unwritten constitution is in keeping with the comparatively weak powers 
of the European Parliament as the main institutional manifestation of democracy at 
EU level. It also develops the point that litigation before the CJEU can be a useful 
means to incrementally democratize EU decision-making in external relations, but 
that a more far-reaching democratization requires Treaty change. 

2. Democracy in the Constitutional Case Law of the CJEU 

As far as the case law of the Court of Justice goes, in numerical terms, democracy 
does not play a significant role. A search on the CJEU website for the terms ‘princi-
ple of democracy’ yields 81 results.11 This stands in contrast to the ‘principle of con-
ferral’ (200 results), the ‘principle of subsidiarity’ (728 results) and certainly the 
‘principle of proportionality’ (8923 results). ‘Institutional balance’ is mentioned 426 

 
9 Criticizing this comparative weakness, see J Habermas, ‘Democracy in Europe: Why the Devel-

opment of the EU into a Transnational Democracy Is Necessary and How It Is Possible’ (2015) 21 
European Law Journal 546. 

10 Highlighting such efforts, see K Lenaerts, ‘The Principle of Democracy in the Case Law of the 
Court of Justice’ (2013) 62 International and Comparative Law Quarterly 271. More recently, on the 
CJEU’s efforts to involve the EU legislature in the process of concretizing EU constitutional law, see 
L D Spieker, ‘Was Grimm Wrong? Putting the Over-Constitutionalization of EU Law to the Test’ 
(2025) German Law Journal 1, 17. 

11 The search was conducted on 9 September 2024.  
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times, and the ‘principle of institutional balance’ 125 times. The ‘principle of sincere 
cooperation’ is mentioned 800 times. In quantitative terms, then, democracy is not 
often discussed in Luxembourg. 

Numbers of course only tell us that much. If we look at the Court’s constitutional 
case law, we see that the Court has never formally recognized ‘democracy’ as a self-
standing general principle of EU law. General principles, Takis Tridimas explains, 
are ‘fundamental unwritten principles of law which underlie the [EU] law edifice’.12 
Within EU law’s hierarchy of norms, they rank alongside other rules and principles 
of primary EU law, such as Treaty provisions, and thus above norms of secondary 
EU law such as directives or regulations. They have three functions: (i) they allow 
the CJEU to fill gaps left in the written primary EU law, (ii) they steer the interpre-
tation of norms of primary and secondary EU law, and (iii) they operate as yardsticks 
for the judicial review of norms of secondary EU law.13 The CJEU discovers general 
principles as it fulfils its task of ensuring that in the interpretation of the Treaties ‘the 
law’ is observed.14 There is no specific list of criteria a principle must meet to quality 
as a general principle. The CJEU’s approach is flexible, drawing on different sources 
– including the common constitutional traditions of the Member States – in an effort 
to discover general principles that best ‘fit’ the EU legal order.  

Under this conception, has the CJEU recognized a ‘principle of democracy’ in 
EU law? How does the Court itself understand the constitutional status of democracy 
under the EU Treaties? To begin to answer these questions, this paper looks at three 
bodies of case law in which ‘democracy’ has played a role, either directly or indi-
rectly: First, case law that directly concerns the powers of the European Parliament. 
Second, case law about the choice of legal basis of EU measures. And third, case 
law about the delegation of powers by the legislature to the executive, be it the Com-
mission or decentralized agencies. As will become clear, while a principle of democ-
racy has occasionally influenced how the Court has interpreted (other) rules or prin-
ciples of primary EU law, the Court has never annulled a measure of EU law violat-
ing a principle of democracy. To be sure, this should not be understood to imply that 

 
12 T Tridimas, The General Principles of EU Law (2nd edn, Oxford University Press 2006) 3. In a 

similar vein, in her Opinion in Audiolux, Advocate General Trstjenak approvingly cited the definition 
offered by the authors of a German-language textbook, who described general principles as ‘fundamen-
tal provisions of unwritten primary [EU] law which are inherent in the legal order of the [EU] itself or 
are common to the legal orders of the Member States’. See M Schweitzer, W Hummer and W Obwexer, 
Europarecht: Das Recht Der Europäischen Union (Manz-Verlag 2007) 65, as cited in Opinion of AG 
Trstenjak in Case C-101/08, Audiolux SA and Others v Groupe Bruxelles Lambert SA and Others, 
EU:C:2009:626, para 69. 

13 See in this sense Tridimas (n 12) at 17–19; K Lenaerts and J A Gutierrez-Fons, ‘The Constitu-
tional Allocation of Powers and General Principles of EU Law’ (2010) 47 Common Market Law Review 
1629. 

14 Art 19(1) TEU. In this sense, see also P Craig, ‘General Principles of Law: Treaty, Historical, 
and Normative Foundations’ in K S Ziegler, P J Neuvonen and V Moreno-Lax (eds), Research Hand-
book on General Principles in EU Law (Edward Elgar Publishing 2022) 26.  
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democracy lacks constitutional significance. Several judgments can be read as efforts 
by the CJEU to strengthen the democratic credentials of EU decision-making, 
thereby recognizing a modest but real constitutional role for a principle of democracy 
as a background principle of EU law – a principle that may not operate as a self-
standing yardstick for judicial review, but which does influence and steer the inter-
pretation of other norms of primary EU law. 

2.1. Protecting the Prerogatives of the European Parliament 

If we look at the case law of the Court in which ‘democracy’ has played a role, we 
see that on several instances the Court has interpreted the Treaties in such a way as 
to strengthen the position of the European Parliament, thereby positioning itself as a 
promotor of EU democracy.15 

Roquette Frères is a well-known example.16 In this case, decided shortly after 
the first direct elections for the European Parliament in 1979, the Court held that the 
obligation on the Council to consult with the European Parliament in the process of 
adopting a regulation constituted an essential procedural requirement. Failure to 
comply with the obligation thus makes the ensuing regulation susceptible to annul-
ment by the Court. The Court invoked the abovementioned ‘fundamental democratic 
principle’ in Roquette Frères, but it did so in conjunction with the notion of an ‘in-
stitutional balance’, thereby raising the question whether ‘democracy’ should be con-
sidered a self-standing constitutional principle, or whether it is subsumed by an over-
arching principle of institutional balance. The Court: 

‘The consultation provided for in the third subparagraph of Article 43 (2), as in other 
similar provisions of the Treaty, is the means which allows the Parliament to play an 
actual part in the legislative process of the Community. Such power represents an essen-
tial factor in the institutional balance intended by the Treaty. Although limited, it reflects 
at Community level the fundamental democratic principle that the peoples should take 
part in the exercise of power through the intermediary of a representative assembly. Due 
consultation of the Parliament in the cases provided for by the Treaty therefore consti-
tutes an essential formality disregard of which means that the measure concerned is 
void’.17 

In a similar spirit, in the 1990 judgment in Chernobyl the Court held that the 
European Parliament has standing to bring an action for annulment to challenge the 
validity of EU legislative acts, despite this possibility not being explicitly mentioned 

 
15 Discussing the CJEU’s democracy-enhancing credentials, see generally Lenaerts (n 13). For a 

contemporary analysis, see also K St Clair Bradley, ‘Maintaining the Balance: The Role of the Court 
of Justice in Defining the Institutional Position of the European Parliament’ (1987) 24 Common Market 
Law Review 41. 

16 Case 138/78 SA Roquette Frères v Council, EU:C:1980:249. 
17 Ibid para. 33. 
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in the then EEC Treaty.18 The Court held that denying the Parliament this right ran 
counter the institutional balance whereby the Treaties ‘set up a system for distrib-
uting powers among the different [EU] institutions, assigning to each institution its 
own role in the institutional structure of the [EU] and the accomplishment of the 
tasks entrusted to the [EU]’.19 The Court neither referred to Roquette Frères, nor did 
it mention the ‘fundamental democratic principle’ introduced in that case. However, 
by referring to the institutional balance as a ‘system’, and on that basis recognizing 
a right to the European Parliament that was not explicitly mentioned in the Treaty, 
the Court suggested the institutional balance was more than the legal translation of 
the intention of the Treaty framers. The ‘fundamental democratic principle’ intro-
duced in Roquette Frère arguably provides the missing link, enabling the Court to 
fill the gap it had identified. 

More recently, in the case of Mauritius the Court used the language introduced in 
Roquette Frères to give a broad meaning to the requirement in Article 218(10) TFEU 
that the European Parliament be kept fully and immediately informed of negotiations 
to conclude international agreements.20 Somewhat formalistically, the Council had ar-
gued that it had complied with the requirement by publishing the decision to conclude 
the agreement in the Official Journal of the European Union. The Court rejected this 
narrow interpretation of the Treaty provision and held, as was the case for the obliga-
tion to consult the European Parliament at issue in Roquette Frères, that the obligation 
to inform the European Parliament laid down in Article 218(10) TFEU constituted an 
essential procedural requirement. It did so in by now familiar language: 

‘That rule is an expression of the democratic principles on which the European Union is 
founded. In particular, the Court has already stated that the Parliament’s involvement in 
the decision-making process is the reflection, at EU level, of the fundamental democratic 
principle that the people should participate in the exercise of power through the interme-
diary of a representative assembly…’21 

In these cases, we see the Court effectively strengthening the Parliament’s pow-
ers, and thus the democratic legitimacy of EU law-making. Yet it justifies these in-
terventions primarily not by reference to a self-standing principle of democracy, but 
by reference to the intention of the Treaty framers who had set up an institutional 
balance of which the European Parliament is an integral part. At the same time, how-
ever, the Court also seems to use democracy as an (additional) interpretative tool to 
interpret existing Treaty provisions, as was the case in Mauritius. Faced with differ-
ent interpretative options – one advocated by the Council, the other by the Parliament 
– the Court opted for the latter over the former because it interpreted the Treaty text 
in light of the ‘fundamental democratic principle’ that the people should participate 

 
18 Case C-70/88 Parliament v Council (‘Chernobyl’), EU:C:1990:217. 
19 Ibid para 21. 
20 Case C-658/11 Parliament v Council (‘Mauritius’), EU:C:2014:2025. 
21 Ibid para 81. 
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in the exercise of power through the intermediary of a representative assembly. 
While in Mauritius the Court also saw itself as enforcing the institutional balance 
laid down by the Treaty framers, a principle of democracy seems to lead the Court 
to interpret that balance in a democracy- (read: EP-) enhancing way. 

2.2. The Choice of Legal Basis: Titanium Dioxide 

Considerations related to the democratic nature of EU decision-making also played a 
role in the Court’s early case law on the choice of legal basis. In Titanium Dioxide, the 
Court was asked to review the choice of legal basis of a 1989 directive on ‘procedures 
for harmonizing the programmes for the reduction and eventual elimination of pollu-
tion caused by waste from the titanium dioxide industry’.22 Titanium dioxide is a white 
pigment used in various products like paints and food. In 2022, it was banned in the 
EU as a food additive due to concerns over its potential carcinogenic effects when 
inhaled in nanoparticle form.23 In the late 1980s, however, the EU was in the business 
of regulating the waste generated by the products containing titanium dioxide. 

The controversy in Titanium Dioxide revolved around the question of whether 
the directive ought to have been adopted on the basis of the EU’s internal market 
competence or its competence in the field of environmental policy. The Court deter-
mined that both legal bases were necessary, but it added that the decision-making 
procedures prescribed by the two legal bases were incompatible. On the one hand, 
the internal market legal basis provided for decision-making in the Council by qual-
ified majority vote (QMV) along with a co-decision power for the European Parlia-
ment. On the other hand, the environmental policy legal basis called for unanimity 
in the Council and merely required the Council to consult the European Parliament. 
Combining both decision-making procedures would ‘undermine’ the ‘essential ele-
ment of the cooperation procedure’, the Court held. This would, in turn, ‘jeopardize 
… the very purpose of the cooperation procedure, which is to increase the involve-
ment of the European Parliament in the legislative process of the Community…’ 
Here, the Court once more cited Roquette Frères, stating that ‘that participation re-
flects a fundamental democratic principle that the peoples should take part in the 
exercise of power through the intermediary of a representative assembly’.24 For this 
reason, the EU legislature could not have opted for a dual legal basis, and instead 
had to adopt the directive on a single legal basis. 

In contrast to the cases discussed in the previous section, in Titanium Dioxide we 
do not find an explicit coupling of democracy with institutional balance. Yet implic-
itly, the connection is there. The Court sees itself in Titanium Dioxide as protecting 

 
22 Case C-300/89 Commission v Council (‘Titanium Dioxide’), EU:C:1991:244. 
23 Commission Regulation (EU) 2022/63 of 14 January 2022 amending Annexes II and III to Reg-

ulation (EC) No 1333/2008 of the European Parliament and of the Council as regards the food additive 
titanium dioxide (E 171), 1–5. 

24 Titanium Dioxide (n 22) para 20. 
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the institutional balance envisaged by the Treaty framers when they introduced the 
cooperation procedure, a procedure involving the European Parliament as co-legis-
lature on an equal footing with the Council. By combining legal bases, that equal 
footing would be undermined, as the Parliament would come to face a unified Coun-
cil acting by unanimity rather than QMV. Here, too, we see the Court first and fore-
most enforcing what it understands as being the institutional balance as provided for 
by the framers. In addition, though, ‘democracy’ can be understood as providing the 
Court with additional support for a reading of the institutional balance that protects 
the prerogatives of the European Parliament. 

It is important to appreciate not only the importance, but also the limits of the 
role of a ‘democracy principle’ in choice of legal basis controversies. In Titanium 
Dioxide, the Court made clear that, in the presence of two components of equal 
weight, a combination of decision-making rules may be impermissible if that com-
bination would undermine a legislative procedure that aims to endow the ensuing 
legislative act with democratic legitimacy. By contrast, where there are no two com-
ponents of equal weight to begin with, democratic considerations do not factor into 
the choice of legal basis analysis. The exercise is (merely) one of enforcing the in-
tention of the EU legislature by looking at the aim and content of the measure. 

The Court made the above point clearly in the Restrictive Measures case, decided 
in 2012.25 At issue was the choice of legal basis of a set of restrictive measures taken 
against alleged terrorists. The Council had adopted the measures on the basis of Ar-
ticle 29 TEU and Article 215 TFEU. The European Parliament brought a case before 
the Court, arguing that Article 75 TFEU on sanctions in the framework of the Area 
of Freedom, Security and Justice was the correct legal basis. Part of its argumentation 
touched on the democratic legitimacy of the decision-making procedure to adopt 
CFSP sanctions. In particular, the Parliament noted that, internally, measures that 
touch on fundamental rights can only be adopted under the ordinary legislative pro-
cedure or with the consent of the Parliament (in itself a factually inaccurate premise), 
and that, by analogy, external measures that touch on fundamental rights therefore 
cannot be adopted without involvement of the European Parliament, either. For this 
reason, Article 75 TFEU was the appropriate legal basis, as this legal basis did grant 
the Parliament co-decision rights. 

The Court dismissed the Parliament’s argument and concluded that the measures 
were lawfully adopted on the basis of Article 215 TFEU due to, inter alia, the 
measures’ close connection to United Nations Security Council resolutions imposing 
sanctions. It did not matter, the Court held, that the Article 215 TFEU procedure did 
not involve the Parliament, because ‘it is not procedures that define the legal basis 
of a measure but the legal basis of a measure that determines the procedures to be 

 
25 Case C-130/10 Parliament v Council (‘Restrictive Measures’), EU:C:2012:472. 
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followed in adopting that measure’.26 In the two paragraphs that followed, the Court 
made clear that democracy, as realized through the involvement of the European 
Parliament in EU decision-making, matters, but that the intention of the Treaty fram-
ers matters even more: 

‘Admittedly, participation by the Parliament in the legislative process is the reflection, 
at Union level, of the fundamental democratic principle that the people should participate 
in the exercise of power through the intermediary of a representative assembly … 
Nevertheless, the difference between Article 75 TFEU and Article 215 TFEU, so far as 
the Parliament’s involvement is concerned, is the result of the choice made by the fram-
ers of the Treaty of Lisbon conferring a more limited role on the Parliament with regard 
to the Union’s action under the CFSP’.27 

While the choice of legal basis is thus first and foremost the EU legislature’s 
choice to make, a ‘principle of democracy’ does enter into play where a combination 
of legal bases would undermine the position of the European Parliament. As dis-
cussed, in Titanium Dioxide, as was the case for the cases concerning the European 
Parliament’s institutional powers discussed in the previous section, democracy 
comes into play primarily indirectly, as part of the institutional balance. Yet arguably 
a principle of democracy also operates directly, in conjunction with the institutional 
balance principle, as an interpretative aid, steering the Court toward interpretations 
of Treaty provisions that enhance democracy. 

2.3. Limits on the Ability to Delegate Powers to the Executive 

A third and final area where democratic considerations have played a role in the 
constitutional case law of the Court of Justice concerns the delegation of powers by 
the legislature to the executive – typically the European Commission, but increas-
ingly also decentralized agencies.  

In Meroni, the leading case on the topic of delegating powers to decentralized 
agencies, the Court put limits on the ability of the legislature to delegate powers to 
external bodies.28 In particular, the Court limited the ability of the legislature to dele-
gate to ‘clearly defined executive powers’.29 By contrast, ‘discretionary powers’ could 
not be delegated to a decentralized agency. This was the case, as delegating a discre-
tionary power would boil down to a ‘transfer of responsibility’ from the delegator (the 

 
26 Ibid para 80. Citing the Court approvingly, see G De Baere, ‘From “Don’t Mention the Titanium 

Dioxide Judgment” to “I Mentioned It Once, But I Think I Got Away with It All Right”: Reflections 
on the Choice of Legal Basis in EU External Relations after the Legal Basis for Restrictive Measures 
Judgment’ (2013) 15 Cambridge Yearbook of European Legal Studies 545. 

27 Restrictive Measures (n 25) paras 81–82. 
28 Case 9/56 Meroni & Co., Industrie Metallurgiche, SpA v High Authority of the European Coal 

and Steel Community, EU:C:1957:133. 
29 Ibid 152. 
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legislature) to the delegate (the agency). An agency endowed with discretionary pow-
ers could in effect ‘replace the choices of the delegator by the choices of the delegate’. 

When Meroni was decided in 1957, democracy was not high on the agenda. The 
Treaty of Rome had not yet been adopted; there was no directly elected European Par-
liament; and the institutional balance within the then European Coal and Steel Com-
munity was a balance between a technocratic High Authority and an intergovernmental 
Council. That said, as the European Parliament gained in prominence, the Meroni doc-
trine – and the institutional balance principle on which it relies – gained a new demo-
cratic meaning. Today, in most instances the European Parliament is the delegator 
along with the Council. Discretionary powers delegated to an agency are thus powers 
transferred from the Parliament and the Council to the agency. By putting limits on the 
ability of the legislature to do so, the Meroni principle protects the institutional prerog-
atives of both the Parliament and the Council. There is no explicit reliance on ‘democ-
racy’ at play here; democracy is subsumed, as it is in other cases involving the institu-
tional prerogatives of the Parliament, by the principle of institutional balance.  

A related issue is that of delegating powers to the European Commission. The Lis-
bon Treaty introduced a distinction between delegated and implementing acts.30 The 
former are non-legislative acts of general application to supplement or amend certain 
non-essential elements of a legislative act.31 The latter are non-legislative acts whereby 
the Commission – and, in exceptional circumstances, the Council – are called upon, as 
the Court put it in the Biocidal Products case to ‘provide further detail in relation to 
the content of a legislative act, in order to ensure that it is implemented under uniform 
conditions in all Member States’.32 The distinction between both types of acts is noto-
riously difficult to draw, and the Court has itself conceded that, while the distinction 
is an objective matter, the EU legislature nonetheless has a degree of discretion in 
choosing between both types of instruments as it delegates powers to the executive, 
leading the Court to only marginally review the legislature’s choice.33 

The choice between delegated and implementing acts has an important demo-
cratic aspect to it, as the European Parliament is involved in the process of adopting 
a delegated act, but not in that of adopting an implementing act. This renders the 
delegated act a more attractive option from the vantage point of the Roquette Frères 
principle that the people should participate in the exercise of power through the in-
termediary of a representative assembly. An argument can be constructed that the 
legislature should exercise the abovementioned discretion in a democracy-enhancing 

 
30 Arts 290 and 291 Treaty on the Functioning of the European Union (TFEU). 
31 Art 290(1) TFEU. 
32 Case C-427/12 Commission v Parliament and Council (‘Biocidal Products’), EU:C:2014:170, 

para 39. 
33 Ibid para 40. On the difficulty of differentiating implementing from delegated acts, see e.g. C 

Tovo, ‘Delegation of Legislative Powers in the EU: How EU Institutions Have Eluded the Lisbon Re-
form’ (2017) European Law Review 29. 
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way, prioritizing delegated over implementing acts.34 Yet thus far there is no trace 
in the case law of such a suggestion. Instead, the Court relies on an, arguably artifi-
cial, distinction between implementing legislation on the one hand, and supplement-
ing and amending it on the other. 

2.4. Democracy versus institutional balance 

As these cases demonstrate, there are hints in the case law of the Court of a ‘democracy 
principle’. Yet, this principle operates within the limits of the powers attributed both 
to the EU as a whole and to the individual institutions by the Treaty framers. The 
Treaty framers allocated powers to the EU. For each power – each legal basis – they 
settled on a specific institutional balance, which translates into varying degrees and 
forms of European Parliament involvement in the legislative process. The constitu-
tional requirement that the EU operate democratically, laid down in Article 10(1) TEU 
mentioned earlier, operates rather as a background principle, informing the interpreta-
tion of the Treaty text (as in Mauritius) and the Treaty structure (as in Chernobyl), but 
arguably not as a self-standing constitutional principle that parties can invoke before 
the Court to challenge the validity of secondary EU law, akin to the role played by the 
democracy principle in the constitutional law of some Member States.35 

The preceding analysis makes clear that the EU Treaties as they are currently 
conceived are best understood as a constitutional framework in which federal values 
outweigh democratic values, even if both sets of values play a role in EU law.36 
‘Federal’ values are values that are connected to the protection of the autonomy of 
the Member States and that aim to protect the interests of those Member States within 
the EU’s institutional architecture. ‘Democratic’ values are values that are connected 
to the protection of EU citizens and that aim to protect the interests of those citizens 
within the EU’s institutional architecture. Where it comes to the institutional balance, 
the former outweigh the latter in the sense that the institutional balance is best un-
derstood as the reflection of the intentions of the framers, rather than the expression 
at EU level of a trias politica as understood in the liberal democratic philosophical 
tradition with its own, independent normative value.  

Jean-Paul Jacqué made the point that the institutional balance is nothing more 
than the allocation of powers by the Treaty Framers to the EU institutions quite 
clearly: 

 
34 For an argument in this sense, see T Verellen, ‘Shifting Sands: Enhancing Democratic Oversight 

in the EU’s Unilateral Trade Policy’ (2024) 3 CLEER Papers 29. 
35 See in particular Germany, where the democracy principle is covered by Article 79(3) of the 

Basic Law, the Basic Law’s Eternity Clause, thereby enabling the Bundesverfassungsgericht to review 
compliance with the principle as part of its constitutional identity review. 

36 On the distinction, see also R Schütze, ‘“Delegated” Legislation in the (New) European Union: 
A Constitutional Analysis’ (2011) 74 The Modern Law Review 661. Pointing to the interplay of ‘verti-
cal’ and ‘horizontal’ dynamics in choice of legal basis disputes, see also De Baere (n 26) 552. 

 



Analyzing the Role of Democratic Principles in EU External Relations Law 737 

‘The principle of institutional balance does not imply that the authors of the treaties set 
up a balanced distribution of the powers, whereby the weight of each institution is the 
same as that of the others. It refers simply to the fact that the Community institutional 
structure is based on the division of powers between the various institutions established 
by the treaties’.37 

Democracy is increasingly part of the balance intended by the Treaty Framers, 
in that, exceptions notwithstanding, the European Parliament is granted a role in the 
EU legislative process. That role should however be interpreted narrowly, in keeping 
with the framers’ intentions, rather than broadly, to realize any overarching notion 
of popular sovereignty, or of a Montesquieu-inspired separation of government func-
tions on which the constitutions of many Member States are based. This is not to say 
that ideal theories have no role to play in the development of the EU constitution. 
However, as will be discussed further below, such theories ought to inform how the 
Treaties are amended by the Treaty framers, not how they are interpreted by the 
courts.38 

3. Democracy in the EU’s foreign affairs constitution 

In the EU’s foreign affairs constitution, the democratic principle seems to play a 
minor role at best.39 To be clear, Article 21(1) TEU does require that ‘the Union’s 
action on the international scene shall be guided by the principles which have in-
spired its own creation, development and enlargement, and which it seeks to advance 
in the wider world’. Democracy is the first principle listed in this provision, which 
seems to testify to its importance.40 Likewise, the abovementioned Article 10(1) 
TEU on the grounding of EU decision-making in representative democracy applies 
as much to external action as it does to internal decision-making.  

 
37J P Jacqué, ‘The Principle of Institutional Balance’ (2004) 41 Common Market Law Review 383. 

Engaging with the same issue, see M Chamon, ‘The Institutional Balance, an Ill-Fated Principle of EU 
Law?’ (2015) 21 European Public Law 371. 

38 See similarly K Lenaerts and A Verhoeven, ‘Institutional Balance as a Guarantee for Democracy 
in EU Governance’, in C Joerges, and R Dehousse (eds), Good governance in Europe’s integrated 
market pages (Oxford University Press 2002). 

39 The term ‘foreign affairs constitution’ refers to the set of constitutional rules and principles that 
govern the foreign affairs of the EU. The term is used in this sense e.g. in R Schütze, Foreign Affairs 
and the EU Constitution: Selected Essays (Cambridge University Press 2014) 5. 

40 While Article 21 TEU is first and foremost outward-looking, programmatic provision, it none-
theless also has internal normative repercussions. For example, the integrated list of external action 
objectives has contributed to a blurring of the boundaries between the Common Foreign and Security 
Policy (CFSP) and other areas of external action, as objectives play a role in the choice of legal basis. 
On this issue, see e.g. L Lonardo, ‘Common Foreign and Security Policy and the EU’s External Action 
Objectives: An Analysis of Article 21 of the Treaty on the European Union’ (2018) 14 European Con-
stitutional Law Review 584. At the very least, an argument a fortiori would suggest that if protecting 
democracy abroad is mandated by the Treaties, it must certainly be protected internally. 
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Regardless, in the CJEU’s foundational external relations case law the democ-
racy principle is not discussed much. Several of the abovementioned cases – in par-
ticular Restrictive Measures and Mauritius – did concern the EU’s external relations. 
Yet in those cases that have really defined the shape and content of the EU’s foreign 
affairs constitution – we can think of ERTA, Opinion 1/75, PFOS – democracy did 
not play a role of significance. This is interesting, because several of the questions 
raised in those cases could be reconceptualized as democracy issues. Three such is-
sues are worth mentioning: mixed agreements, Article 218(9) TFEU Council deci-
sions, and non-binding instruments.41 They each raise democracy questions, yet in 
none of the cases before the Court were these questions touched upon. 

3.1. Mixed Agreements 

Take the Court’s case law on mixed agreements. Mixity raises deep questions of 
democratic legitimacy. By having Member States and the EU conclude international 
agreements jointly, national parliaments are empowered, but the European Parlia-
ment is weakened. Some argue that ‘mixity’ makes EU treaty-making more demo-
cratic through the involvement of national parliaments.42 Others argue the opposite 
and consider that by involving the national parliaments EU decision-making be-
comes less democratic as the possibility for a pan-European democratic debate to 
take place is stifled.43 To make this latter point, it is useful to draw a parallel to the 
abovementioned Titanium Dioxide case, where the Court concluded that the combi-
nation of QMV and European Parliament consent on the one hand, and unanimity 
and European Parliament consultation on the other, are incompatible. 

The process of concluding and ratifying a mixed agreement is in at least one 
respect similar to the Titanium Dioxide scenario. In a (vertical) mixity scenario, as 
in a (horizontal) Titanium Dioxide scenario, we typically have a combination of 
QMV and European Parliament consent on the one hand, and unanimity in the Coun-
cil on the other. The Council's decisions are made by unanimity, even when the Trea-
ties require a Qualified Majority Vote (QMV), because mixed agreements need to 

 
41 A fourth issue, not discussed in this paper, would be the lack of European Parliament involve-

ment within the Common Foreign and Security Policy. In particular, discussions about the role of de-
cision-making by QMV within the CFSP tend to overlook the democratic problem that arises if the 
Council were to act by QMV within the CFSP: QMV within the Council without any role for the Eu-
ropean Parliament means neither the European Parliament nor the national parliaments are able to ex-
ercise democratic control over the Council. On this issue, see T Verellen, ‘Democratische controle over 
het Gemeenschappelijk buitenlands en veiligheidsbeleid van de EU: een verkenning’ (2024) 65 SEW: 
Tijdschrift voor Europees en Economisch Recht 206. 

42 See e.g. the 2017 Namur Declaration spearheaded by then Walloon premier Paul Magnette in 
the aftermath of the signature of CETA in the fall of 2016, calling for greater national parliamentary 
input. 

43 See M Chamon and T Verellen, ‘Whittling Down the Collective Interest: CETA, Facultative 
Mixity, Democracy and Halloumi’ (Verfassungsblog, 7 August 2020), at verfassungsblog.de. 
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be ratified by all Member States. This ratification requirement casts a shadow over 
the decision-making process in the Council: it de facto turns that process into a una-
nimity-based process.44 Hence, here too we have a combination of QMV and una-
nimity in the Council. This combination has repercussions for the institutional posi-
tion of the European Parliament, which is now faced with a unified Council, making 
it harder for the European Parliament to bargain with the Council. This in turn weak-
ens the Parliament’s bargaining power with the Council. 

In Titanium Dioxide, such a combination of voting rules was considered incom-
patible. A similar question was at stake in Restrictive Measures, but the Court 
avoided the issue by concluding that the contested measure required only a CFSP 
legal basis. The issue did re-emerge in the Court’s case law on so-called ‘hybrid 
decisions’. In US Air Transport Agreement, decided in 2015, the Commission had 
challenged the Council’s practice of merging Council decisions and intergovernmen-
tal decisions in the process of concluding a mixed agreement.45 This practice repre-
sented a formalization of the informal dynamics described in the previous paragraph: 
in a mixed scenario, the Council and the Member States proceed by unanimity. The 
Court annulled the hybrid decision as it violated the Treaty rules on Council deci-
sion-making: the Treaty required that the Council decide by QMV; hence a Council 
decision adopted by unanimity violated the Treaty. 

The US Air Transport Agreement case was litigated as a clash between the EU 
legal order's autonomy, including the decision-making rules established in the Trea-
ties, and the principle of sincere cooperation. This principle necessitates that Mem-
ber States and EU institutions collaborate effectively to ensure the practical imple-
mentation of ‘mixity’. This duty of loyalty first emerged in the Court’s 1990s case 
law on mixity. In Opinion 1/94 on the WTO agreements, for example, the Court 
reminded the parties that  

‘where it is apparent that the subject-matter of an agreement or convention falls in part 
within the competence of the Community and in part within that of the Member States, 
it is essential to ensure close cooperation between the Member States and the Community 
institutions, both in the process of negotiation and conclusion and in the fulfilment of the 
commitments entered into. That obligation to cooperate flows from the requirement of 
unity in the international representation of the Community’.46 

Because of the pleas advanced by the Commission, the case revolved mainly 
around federal problems, i.e. issues that had to do with the relationship between the 
EU and the Member States, rather than democratic problems that touched on the 
institutional position of the European Parliament. To be clear, the Parliament did 

 
44 Making this point, see also T Verellen, ‘On Hybrid Decisions, Mixed Agreements and the Limits 

of the New Legal Order: Commission v Council ('US Air Transport Agreement’)’ (2016) 53 Common 
Market Law Review 741, 756. 

45 Case C-28/12 Commission v Council (‘US Air Transport Agreement’), EU:C:2015:282. 
46 Opinion 1/94 (‘WTO’), EU:C:1994:384, para 108. 



740 Thomas Verellen 

intervene to support the Commission’s plea that the Council had infringed Article 
13(2) TEU, laying down the principle of institutional balance, but the Parliament did 
not go as far as to argue that, by adopting hybrid decisions, the Council was under-
mining the Parliament’s institutional position and thereby acting undemocratically. 
This should not surprise in the particular context of the case: the contested measure 
was a decision to sign an international agreement, and signing a treaty does not re-
quire European Parliament consent.47 Yet the constitutional problem at issue in US 
Air Transport Agreement was of course broader: it concerned not only decisions to 
sign agreements, but also decisions to conclude them. Council decisions to conclude 
international agreements do require European Parliament consent in most instances. 

In Opinion 1/19, similar questions arose as in US Air Transport Agreement.48 
Opinion 1/19 was an opinion procedure, allowing the Court to take a broader look. 
The European Parliament had brought the case, suggesting it was aware of the dem-
ocratic issues at stake. The Parliament asked questions about the possibility and ne-
cessity of splitting Council decisions to conclude the proposed international agree-
ment (i.e. the Istanbul Convention) into separate decisions, one to be adopted by 
QMV and the other by unanimity. The Parliament also asked whether it was permis-
sible for the Member States to act by ‘common accord’ in the Council, meaning that 
they would only adopt decisions by unanimity, even where the Treaty provided that 
it could act by QMV. 

Against the backdrop of the Court’s Titanium Dioxide case law, the democratic 
implications were clear: by dividing a Council decision that, had it been a separate 
decision, would have required QMV, into separate decisions, one of which required 
unanimity, the Council aimed to ensure that the entire agreement needed unanimous 
Member State support. This is reminiscent of the combination at issue in Titanium 
Dioxide, where the combination of legal bases ‘undermined’ the (then equivalent of) 
the ordinary legislative procedure. The same held true for the practice of proceeding 
only by common accord: it hollowed out the QMV voting rule in the Council. This, 
too, had repercussions for the institutional position of the European Parliament. Both 
practices led the European Parliament to face a unified Council rather than one that 
could move forward by QMV. 

Given these democratic stakes, and despite the fact that the procedure was initiated 
by the European Parliament, it is noteworthy that a democracy principle was not dis-
cussed in Opinion 1/19. Democracy was not mentioned a single time in the 52-page 
opinion. In its treatment of the question about the practice of deciding by ‘common 
accord’, the Court reaffirmed US Air Transport Agreement but refused to extend it to 
informal practices that had the same effect as formal hybrid decisions, such as the 
practice of only adopting decisions by common accord. Instead, the Court held that 

 
47 Art 218(5) TFEU. 
48 Opinion 1/19 (‘Istanbul Convention’), EU:C:2021:123. 
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Member States in the Council are not obliged to proceed by common accord, but EU 
law does not preclude them from doing so. The Court did point to the Council’s rules 
of procedure, which allow a regular majority of Member States to force a vote, requir-
ing all Member States to take position.49 By doing so, the Court again aimed to protect 
the autonomy of EU law, including EU voting rules. At the same time, it rejected ar-
guments based on the principle of loyalty that proceeding by common accord is legally 
required to protect the unity in the international representation of the EU. 

Democracy played no visible role in these controversies, even though these fed-
eral issues related to the autonomy of EU law and the obligation that the EU and the 
Member States work together in a spirit of sincere cooperation have democratic im-
plications – in particular for the European Parliament, for whom close EU-Member 
State collaboration boils down to a higher Member State weight in the EU treaty-
making process, and thus less influence for the European Parliament. 

3.2. Article 218(9) TFEU Council Decisions 

Article 218(9) TFEU points to another aspect of external relations that raises demo-
cratic questions, but which has not yet been debated in those terms. This provision 
allows the Council to adopt decisions ‘establishing the positions to be adopted on 
the Union's behalf in a body set up by an agreement, when that body is called upon 
to adopt acts having legal effects, with the exception of acts supplementing or 
amending the institutional framework of the agreement’. This procedure simplifies 
the ordinary treaty-making procedure in one important respect: the European Parlia-
ment is not involved. Excluding the European Parliament makes for a more practical 
procedure from the vantage points of Commission and Council, yet it also makes for 
a procedure with a lower level democratic legitimacy. 

An issue that has not yet been litigated is whether Article 218(9) TFEU puts any 
limits on the use of this procedure. Such limits may be needed.50 International agree-
ments often set up bodies. These bodies sometimes have the authority to adopt deci-
sions binding on the parties to the initial agreement. Moreover, as the Court made 
clear in the case of OIV, decided in 2014, the Article 218(9) TFEU procedure may 
be used even where the international body concerned does not hold binding decision-
making powers, provided pre-existing EU legislation declares the decisions of the 
body to be binding as a matter of EU law.51  

The number of international bodies for which the Council can set EU positions 
through the Article 218(9) TFEU procedure is thus potentially significant. The EU’s 

 
49 Ibid para 255. 
50 For an argument in this sense based on ‘requirements of democratic legitimacy and institutional 

balance’, see generally W Weiß, ‘Delegation to Treaty Bodies in EU Agreements: Constitutional Con-
straints and Proposals for Strengthening the European Parliament’ (2018) 14 European Constitutional 
Law Review 532. 

51 Judgment of 13 March 2014, Germany v Council (‘OIV’), C-399/12, EU:C:2014:138, para 48. 
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trade agreements with South Korea and Canada offer examples of agreements that 
delegate meaningful powers to international bodies. CETA, for example, empowers 
an international body to conclude agreements on the mutual recognition of profes-
sional qualifications.52 CETA committees may also adopt decisions that are legally 
binding on the parties (without however going as far as to have direct effect within 
the EU legal order.53) Without wanting to exaggerate the significance of such agree-
ments, they are nonetheless agreements with binding force that are adopted without 
any European Parliament involvement. This, in turn, raises questions about the dem-
ocratic legitimacy of the procedure. 

A parallel can be drawn to the internal context. Internally, as mentioned earlier, 
the Meroni doctrine puts limits on the ability of the EU legislature to delegate discre-
tionary powers to agencies, thereby ensuring that such delegations do not alter the in-
stitutional balance established by the Treaties, including the powers of the European 
Parliament. No Meroni doctrine has been articulated for external delegations of powers 
to international bodies, even though in the external sphere, too, there is an institutional 
balance set out in Article 218 TFEU that includes European Parliament involvement. 
By articulating an external Meroni doctrine, the Court of Justice could indirectly put 
limits on the use of Article 218(9) TFEU. Such a doctrine could be based on the prin-
ciple of institutional balance, as is the case for the (internal) Meroni principle. 

An alternative option would be to involve the European Parliament in the Article 
218(9) TFEU decision-making process by enforcing the requirement laid down in 
Article 218(10) TFEU that ‘the European Parliament be kept fully and immediately 
informed at all stages of the procedure’; yet doing so would run counter the rationale 
of the provision, which was precisely to exclude the Parliament to streamline deci-
sion-making.54 

3.3. Non-binding Instruments 

Non-binding instruments are yet another part of the EU’s external relations that raise 
democratic questions, which, however, have not yet been tackled in the case law. Non-
binding instruments represent an important part of the EU’s external action. They ex-
tend from mundane arrangements between administrations to facilitate cooperation, to 

 
52 For an overview of the powers delegated to CETA committees, see also J Mendes, ‘The External 

Administrative Layer of EU Law-Making: International Decisions in EU Law and the Case of CETA’ 
(2017) 2 European Papers 492. 

53 CETA contains a clause precluding direct effect: Article 30.6. It is difficult to imagine that de-
cisions adopted by CETA committees could have direct effect if the underlying agreement does not. In 
the same sense, see ibid 507. 

54 Joanna Mendes has argued in this regard for a right of information to be granted to the Parlia-
ment, akin to the right provided for in Article 218(10) TFEU in the framework of the treaty-making 
procedure. As she recognizes, the same objection applies: Article 218(9) TFEU was introduced to ex-
clude the Parliament, not to include it. See here ibid 515. 
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agreements with important political or economic consequences. Non-binding agree-
ments on critical raw materials, including with countries with atrocious human rights 
track records such as Rwanda, spring to mind as examples of the latter.55 

In the Swiss MoU case, decided in 2015, the Court made clear that decisions to 
conclude non-binding instruments that involve acts of policy-making require Coun-
cil approval and can thus not be made independently by the European Commission.56 
The case was brought by the Council, challenging a Commission decision to con-
clude a non-binding agreement with Switzerland to set Switzerland’s contribution to 
the EU budget to keep access to the internal market following Croatia’s accession to 
the Union.  

The Commission sought and received the Council’s approval to initiate negotia-
tions with Switzerland. However, it did not return to the Council to seek approval for 
the resulting agreement. The Council argued the Commission had violated Article 16 
TEU, which grants the Council the power to make policy, and that it had gone beyond 
its powers of external representation laid down in Article 17 TEU. The Court agreed 
with the Council and annulled the Commission decision. Following Swiss MoU, the 
Council and the Commission have agreed to a modus operandi whereby the Commis-
sion shares information and requests Council approval of non-binding instruments.57 

As is the case with Article 218(9) TFEU, recourse to non-binding instruments 
excludes the European Parliament from the decision-making process. This was not 
discussed in the Swiss MoU case, as the European Parliament was not a party to the 
proceedings and did not even intervene in the case. Had it intervened, it could have 
made the case that Articles 16 and 17 TEU, which operate as a lex generalis in cases 
where the lex specialis of Article 218 TFEU does not apply, should be read in har-
mony with Article 14 TEU, which grants the European Parliament powers of ‘polit-
ical control’. Perhaps ‘political control’ ought to be understood as requiring that the 
Parliament holds a power of consent over non-binding agreements – at the very least 
those agreements that involve ‘policy-making’, and which on that basis require 
Council approval.58 If this were the case, then the Treaties effectively provide for an 
institutional balance covering non-binding instruments that mirrors the institutional 
balance that applies to binding international agreements. Such an arrangement may 
be impractical, but this ignores the point that Council approval is already required 
for non-binding agreements. It is difficult to see how an agreement can be deemed 

 
55 In February 2025, the European Parliament adopted a resolution urging the Commission and 

Council to ‘to immediately suspend the EU-Rwanda MoU on sustainable raw materials value chains 
until Rwanda proves that it is ceasing its interference and its exportation of minerals mined from M23-
controlled areas…’ See European Parliament resolution of 13 February 2025 on the escalation of vio-
lence in the eastern Democratic Republic of the Congo (2025/2553(RSP)), at www.europarl.europa.eu. 

56 Case C-660/13 Council v Commission (‘Swiss MoU’), EU:C:2015:735. 
57 Arrangements between the Commission, the Council and the EEAS on non-binding instruments, 

as set out in doc. 15367/17. 
58 For an earlier argument in this sense, see T Verellen, ‘On Conferral, Institutional Balance and 

Non-Binding Agreements: The Swiss MoU Case’ (2016) 1 European Papers 1225, 9. 
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sufficiently important to require Council approval, but not sufficiently important to 
require Parliament approval. 

On issues such as this, the argument of the Court in Roquette Frères that the 
‘fundamental democratic principle that the people should take part in the exercise of 
power through the intermediary of a representative assembly’ may offer the missing 
link. The Treaties are not clear on whether or not the Parliament should have a right 
of consent over some or all non-binding instruments. Article 14 TEU empowers the 
European Parliament to exercise ‘functions of political control’, but also adds that 
the Parliament is to exercise these functions ‘as laid down in the Treaties’. This qual-
ifier could be understood to mean that the European Parliament’s political control 
powers do not extend to soft law instruments.59 However, a background principle of 
democracy as discussed earlier could be understood to require one to read Article 14 
TEU in a democracy-enhancing way, whereby the qualifier ‘as laid down in the Trea-
ties’ is to be read down to protect the full effectiveness of the Parliament’s power to 
exercise political control. To read Article 14 TEU as being limited in scope to legally 
binding instruments would allow Commission and Council to circumvent Parlia-
ment’s oversight powers. 

4. Is democracy in need of a constitutional upgrade? 

The analysis undertaken in this paper reveals that democratic concerns have played a 
role in the constitutional development of the European Union, including in the external 
relations context. However, democracy has never been a central animating principle 
of the EU’s constitutional acquis. Federal values – see the emphasis on the intention 
of the Treaty framers and on the principles that limit the scope and exercise of EU 
competences such as conferral, subsidiarity and proportionality – have been recog-
nized as constitutional principles, whereas democratic values operate indirectly, influ-
encing the interpretation of Treaty provisions but not operating as grounds of review 
of secondary law. This is the case not only along the vertical axis (i.e. the EU-Member 
State relation), but also along the horizontal axis, where enforcing the institutional bal-
ance as envisaged by the Treaty framers is the priority of the Court of Justice, and it is 
only where that balance is unclear (as in Chernobyl), where it pulls in conflicting di-
rections (as in Titanium Dioxide), that democratic considerations play a more overt 
role as a principle that influences constitutional interpretation. 

Overall, and despite the innovations introduced by the Lisbon Treaty in 2009, a 
‘principle of democracy’ remains a weak background principle in the EU legal order, 
ranked hierarchically below other principles that reflect the intention of the Treaty 
framers, such as conferral or institutional balance, and which operate as yardsticks 
for judicial review of secondary law. And yet, while the principle is thus weak, it 

 
59 Raising this question, see R A Wessel, ‘Normative Transformations in EU External Relations: 

The Phenomenon of “Soft” International Agreements’ (2020) 44 West European Politics 72. 
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nonetheless exists. This is visible in a case such as Mauritius, where a conception of 
an institutional balance is not sufficient to tip the (interpretative) scales in favour of 
a broad interpretation of the Parliament’s right to be kept informed. 

The existence of a principle of democracy, however weak and incomplete, re-
flects the fact that the European Union has gradually expanded its sources of legiti-
macy to include not only the indirect democratic legitimacy that stems from the 
Member States, but also a direct democratic legitimacy that stems from the citizens 
of the EU directly.60 That said, the powers of the European Parliament remain weak 
when compared to national parliaments, and, more broadly: the Treaty text dedicated 
to ‘democratic principles’ in the TEU remains scarce when compared to the TFEU’s 
very expansive treatment of federal values – we can think of the competence cata-
logue in Articles 3 to 6 TFEU, or the specific legal bases that represent the bulk of 
the TFEU’s provisions. In light of this scarcity of Treaty text, it should come as no 
surprise that this ‘principle of democracy’ in EU law is a weak principle.61 

That democracy exists within the EU constitutional framework, but only as a 
weak constitutional principle, should inform the European Parliament’s litigation 
strategy before the Court. It serves little purpose for the Parliament to take cases to 
the Court of Justice, claiming that arrangement A or B, or measure X or Y does not 
comply with the Treaties because it lacks sufficient ‘democratic’ elements. As we 
have seen, democracy is not a self-standing constitutional principle in the same way 
as conferral or institutional balance are such principles; it does not operate as a 
ground of review. 

More promising, however, are strategies to leverage the textual hooks that the 
existing Treaties already offer in an effort to further strengthen the position of the 
European Parliament, or to try to extend doctrines that protect the prerogatives of the 
European Parliament internally to the external sphere. For example, as discussed: 
Article 14 TEU arguably offers the European Parliament more powers than it is cur-
rently aware it has at its disposal. The Parliament could bring actions for annulment 
against non-binding agreements to which the European Commission is a party, or 
against the Council decision to approve of such agreements.62 The Parliament could 

 
60 In this sense, see Halberstam (n 8) 788. 
61 See here the Canadian case, where Canada’s Supreme Court has contrasted the scarcity of con-

stitutional text on the democracy principle with the (relative) abundance of such text on the federalism 
principle to justify its conclusion that democracy cannot operate as a yardstick for judicial review in 
Canada. See Toronto (City) v. Ontario (Attorney General), 2021 SCC 34, [2021] 2 S.C.R. 845, [53]: 
‘[F]ederalism is fully enshrined in the structure of our Constitution, because it is enshrined in the text 
that is constitutive thereof – particularly, but not exclusively, in ss. 91 and 92 of the Constitution Act, 
1867. Structures are not comprised of unattached externalities; they are embodiments of their constitu-
ent, conjoined parts. The structure of our Constitution is identified by way of its actual provisions, 
recorded in its text’. 

62 There are no jurisdictional hurdles here: as the ERTA case demonstrated, an action for annul-
ment is available in the case of all measures adopted by the institutions, whatever their nature or form, 
which are intended to have legal effects. Council conclusions fall within that category. 
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advocate for a reading of Article 14 TEU that aligns with a conception of the insti-
tutional balance in which the Parliament can fulfil its democratic role as representa-
tive of the citizens of the EU. This could mean that it must be granted a power of 
consent or, at the very least, be kept fully informed in the same way as it has to be 
kept informed of negotiations to conclude binding international agreements. 

Similarly, the Parliament could bring a challenge against a Council decision 
adopted on the basis of Article 218(9) TFEU to invite the Court to consider introducing 
Meroni style limits to the ability of the EU treaty-maker to delegate powers to interna-
tional bodies. Here, too, the Parliament could invoke the principle of institutional bal-
ance to make the point that a delegation of discretionary powers to international bodies 
would upset the institutional balance, including the prerogatives of the European Par-
liament. Or, finally, the European Parliament could try to extend the teachings of Mau-
ritius, which applied to CFSP agreements, to Article 218(9) TFEU decisions by chal-
lenging such decisions on the ground that the Council did not immediately and fully 
inform the European Parliament during the decision-making process. 

5. Conclusion 

While such litigation strategies are important, ultimately, however, it will not be 
through constitutional litigation that the European Union in general, or the EU’s ex-
ternal relations more specifically, will democratize in any fundamental way. Mean-
ingful changes to the institutional balance must pass through Treaty change if they 
are themselves to be democratically legitimate.63 Despite the introduction of provi-
sions on the ‘democratic life’ of the EU in the Amsterdam Treaty and its successors, 
there arguably has not been a universally shared intention among the Member States 
to genuinely democratize the EU. To argue, then, that further democratization should 
proceed through litigation before the CJEU, itself not a democratic institution, is a 
strategy that faces important limitations that must be kept in mind. 

As has been argued as long ago as the 1984 Spinelli report, full democratization 
would consist in granting the European Parliament a right of initiative akin to the 
ability of individual Members of Congress in the United States to propose bills – 
bills that can be enacted moreover against the President’s will, provided a two-thirds 
majority can be found64. It would consist, also, in abolishing the myriad of special 
legislative procedures that exclude the European Parliament and allow the Council 
to proceed by unanimity rather than QMV as we see, for example, in the context of 

 
63 See B Crum, ‘Models of EU Constitutional Reform: What Do We Learn from the Conference 

on the Future of Europe?’ (2024) 13 Global Constitutionalism 392, pointing out that ‘constitutional 
reform in the European Union suffers from a “post-functionalist” dilemma: the options that are politi-
cally viable are not democratically legitimate and the options that would be democratically legitimate 
are not politically viable’. 

64 Lodge (n 3) 387. In 2022, the European Parliament adopted a resolution calling for it to be 
granted a direct right of legislative initiative. See European Parliament resolution of 9 June 2022 on 
Parliament’s right of initiative (2020/2132(INI)). 
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the Common Foreign and Security Policy. In the external sphere, the Parliament 
could be granted a general right to grant (or withhold) its consent to international 
agreements the EU wishes to conclude, and the European Parliament could be 
granted an oversight role in the adoption of non-binding instruments, akin to the role 
currently played by the Council. 

Each of these reforms ideally requires Treaty change to be democratically legit-
imate. While there is increasing recognition that Treaty reform will be required, 
whether to prepare for a future accession of Ukraine, to enhance the EU’s effective-
ness in foreign policy, or to expand its fiscal capacity for industrial policy, such re-
forms will take time to implement.65 In the interim, CJEU litigation provides oppor-
tunities for piecemeal democratization: by leveraging the textual hooks provided by 
the Lisbon Treaty, the European Parliament could offer the CJEU opportunities to 
read the Lisbon Treaty in a democracy-enhancing way. The Parliament should utilize 
these opportunities fully by bringing cases to the Court. 

 

 
65 Relevant in this regard was the 2023 Franco-German report containing proposals for Treaty 

reform, including proposals to foster EU-level democracy. See Group of Twelve, ‘Sailing on High Seas: 
Reforming and Enlarging the EU for the 21st Century’ (Franco-German Working Group on EU Insti-
tutional Reform, 18 September 2023) www.politico.eu. 

https://www.politico.eu/wp-content/uploads/2023/09/19/Paper-EU-reform.pdf
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