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1. Introduction

The Grand Chamber judgment in KS and KD of the Court of Justice of the European
Union (CJEU, Court)' provided a pathway to closing a gap in judicial protection in
the Common Foreign and Security Policy (CFSP), even though this has, till date, not
helped the applicants in casu.” This article reflects on the CJEU’s approach in devel-
oping judicial protection in the CFSP and strengthening the rule of law in the EU.

While developing the law and (most likely) expanding judicial review in the
CFSP, the absence of an explicit reference to general principles of (EU) law in the
reasoning of the Court is noteworthy. This is even more so, since KS and KD based
their appeal on general principles, arguing that the exclusion of the jurisdiction of
the CJEU should be interpreted

‘in the light of the core rules of EU primary law and the general principles of EU law, in
particular the principle of the rule of law and the right to an effective remedy, which
apply to all areas of EU law, including the CFSP’.?

Similarly, also the Advocate General Capeta’s proposed solution invoked general
principles when she criticised the General Court’s judgment under appeal for

‘neglecting entirely the general principles that underpin those cases and are applicable in
any case that requires an interpretation of the limits of the EU Courts’ jurisdiction in the
CFSpP’.#

Substantively, general principles — the rule of law, fundamental rights and effec-
tive judicial protection — inevitable loom large in the case. However, they remain
only its backcloth. They underpin the Court’s outcome and inform implicitly its rea-
soning, but general principles as a separate, independent source of EU law do not
form the basis of its reasoning. It might be argued that because of the codification of
the rule of law, fundamental rights and effective judicial protection in the Treaties
and the EU Charter of Fundamental Rights (EUCFR, Charter) as constitutional prin-
ciples, it would not be necessary to engage with the unwritten general principles:

! Joined Cases C-29/22 P and C 44/22 P KS and KD v Council of the European Union, European
External Action Service and European Commission EU:C:2024:725.

2 Case T-771/20 RENV KS and KD v Council and Others EU:T:2025:923: by order of 25 Septem-
ber 2025 in the General Court, rejected KS and KD's claim; see further below, text at n 24.

3 KS and KD (EULEX Kosovo) (n 1), para. 46 (emphasis added).

4 Opinion of AG Capeta in Joined Cases C-29/22 P and C 44/22 P KS and KD v Council of the
European Union, European External Action Service and European Commission EU:C:2023:901, para.
90.
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where there are written norms, one would not need to invoke unwritten ones; argua-
bly, doing so, may even pose risks for the rule of law.

In contrast, this article will reflect on the actual and potential role and, thus,
added value, of general principles in determining the extent of fundamental rights
review in the CFSP after KS and KD v Council. It will, thus, not only critique the
reasoning,’ or the outcome as going against the explicit wording of the Treaties.®
Beyond that it will provide a way forward to resolving the apparent conflict between
judicial protection and the explicit exclusion of CJEU jurisdiction, which is rooted
methodologically in general principles as a source of EU law which applies in par-
allel with Treaty text. It will argue that an opportunity was not seized to articulate
and develop further a principled constitutional approach, based on EU core values
and their hierarchy in the EU’s constitutional framework. Instead, the Court poten-
tially opened a pandora’s box by reading a latent political questions doctrine into EU
law, which is not only problematic in modern constitutional states, but leaves resid-
ual concerns about whether the judgment is sufficient to allow for EU accession to
the ECHR.

This article will first briefly outline the background of the case of K and KD,
including its procedural history and context (2. below). It will then discuss and cri-
tique the interpretation and approach the CJEU has taken. It will first argue how a
misapplication of the principle of conferral limits the Court’s hands in adopting a
more constitutionally principled approach to justifying jurisdiction in the CFSP
against the wording of the Treaties (3.). It will then sketch an alternative, more prin-
cipled approach, in line with the Advocate General. (4.) It will then contour how the
Court might have continued its incremental approach without having had to rely on
a type of political questions doctrine (5.). Finally, the article will reflect on how the
judgment is a missed opportunity in several dimensions. It will discuss how reason-
ing from the general principles of EU law could have contributed to the coherence
and legitimacy of the foundations for judicial review in the CFSP, and how this, in
turn, could contribute to greater resilience of the rule of law in the EU (6.).

2. Background to the Case: KS and KD in a Legal Blackhole

The applicants, KS and KD, are family members of persons who disappeared or were
killed in the aftermath of the NATO intervention in Kosovo. Kosovo was at the time
under the administration of the United Nations Interim Administration Mission in Ko-
sovo (‘UNMIK”) which exercised state-like authority. UNMIK’s responsibilities were
later in 2008 transferred to EULEX Kosovo, a large-scale civilian mission to build

5 See, e.g. Eleftheria Asimakopoulou, ‘CFSP ‘Exceptionalism’ and the Constitutional Promise of
Effective Judicial Protection: The Judgments in KS and KD and Neves 77’ (2026) 63 Common Market
Law Review 591, 602 ff.

% E.g. Thomas Verellen, ‘Effective judicial protection in the CFSP after KS and KD’ (2026) 33
Maastricht Journal of European and Comparative Law 14.
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institutional capacity in justice and the rule of law in Kosovo. EULEX was established
under the EU Common Security and Defence Policy (CSDP) which forms part of the
CFSP. EULEX exercised extensive powers by either acting directly or supporting in-
stitutions of Kosovo. Since 2014 the mission has been progressively reduced with the
aim or winding it up. Its own executive functions in Kosovo have ceased.

In casu, KS and KD are claiming damages under Article 340 of the Treaty on
the Functioning of the European Union (TFEU) for violations of their human rights
under the European Convention on Human Rights (ECHR) and the EU Charter on
Fundamental Rights (EUCFR). Their claim is based on the procedural duties to in-
vestigate, arising from the right to life and the prohibition of torture (Articles 2 and
3 ECHR, Articles 2, 4 EUCFR) and the right to a remedy (Articles 6, 13 ECHR,
Article 47 EUCFR), because of the failure to take remedial action and misuse or
abuse of executive power by the Council, Commission and European External Ac-
tion Service (EEAS).

The applicants had previously lodged complaints before the available advisory
review mechanisms: initially before the UNMIK Human Rights Advisory Panel and
later before the Human Rights Review Panel (HRRP), established under EULEX
Kosovo. The HRRP found violations, inter alia, of Articles 2 and 3 ECHR and made
recommendations to the EULEX Head of Mission. But the Panel’s recommendations
were not fully implemented. It is suggested that this was, in part, due to a scaling
down of the mission and inadequate resourcing.

Before bringing their damages action in the General Court,’ the applicants
brought a series of unsuccessful challenges in the EU and national courts: a direct
challenge for omission to act in the EU General Court;® and several unsuccessful
actions in the domestic courts of the UK. The High Court and Court of Appeal held
that UK courts lacked jurisdiction over claims about violations of Articles 2 and 3
ECHR in Kosovo because they resulted from extraterritorial acts, and that the acts
would also not be attributable to the UK.’ In an action for damages against the Eu-
ropean Union'” the UK High Court ruled that it lacked jurisdiction due to an ‘insur-
mountable hurdle’ of a ‘technical’ nature: because of the UK’s dualist approach to
international law the CFSP provisions were not applicable directly in domestic law
because they were not incorporated by the European Communities Act 1972.'" It

7 Case T-771/20 KS and KD v Council of the European Union and Others EU:T:2021:798.

8 Case T-840/16 KS v Council of the European Union, European Commission, and European
External Action Service (EEAS), EU:T:2017:938.

 Tomanovic and others v Foreign and Commonwealth Office [2019] EWHC 3350 (QB): acts of
seconded UK personnel (Head of the EULEX mission) were only attributable to the EU.

10°Cf Art 274 TFEU.

' Tomanovic v European Union et al [2019] EWHC 263 (QB), para 78; Stian @by Johansen,
‘Suing the European Union in the UK: Tomanovi¢ et. al. v. the European Union et. al.” (2019) 4
European Papers 345.
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also considered the CJEU to have exclusive jurisdiction over damages actions ac-
cording to Articles 268, 340(1) TFEU, that the Foto-Frost'* ruling applied and pre-
vented it from pronouncing on the legality of acts within the CFSP. Moreover, it
refused to refer the question whether a national court was competent to provide a
remedy under Article 19(1) of the Treaty on European Union (TEU).'® This shines a
light on the de-facto incompleteness of the system of legal remedies against an act
in the CFSP which may violate fundamental rights, contrary to the CJEU’s constant
jurisprudence since Les Verts and Opinion 2/13."* It required the applicants to pursue
a claim for damages in the EU courts as a last resort.

In the present proceedings in KS and KD, the General Court had dismissed such
an action for damages at first instance because of a manifest lack of jurisdiction:
Article 275(1) of the Treaty on the Functioning of the European Union(TFEU), as a
rule, precludes its jurisdiction for measures in the CFSP, and none of the two excep-
tions of Article 275(2) TFEU applied on the facts. The action (1) did not concern the
monitoring of compliance with competences according to Article 40 TEU; and (2)
was not about reviewing the legality of individual restrictive measures, e.g. sanctions
listings. This is because restrictive measures have been narrowly defined as decisions
adopted under the CFSP under Articles 215 TFEU, 29 TEU (Title V chapter 2).

In the appeal proceedings, Advocate General Capeta delivered a principled Opin-
ion affirming the jurisdiction of the CJEU for violations of fundamental rights, in-
terpreting the specific rules in the CFSP in the light of overarching constitutional
principles of the EU:

‘In a Union based on the rule of law, it could not have been the intention of the authors
of the Treaties to allow for breaches of fundamental rights in the CFSP. As the breach of
a fundamental right cannot be a policy choice, the EU Courts must be able to control
whether that limit was crossed’. '’

The CJEU’s Grand Chamber followed the Advocate General insofar as it also
upheld the possibility of its jurisdiction in the case. But it deviated from her Opinion
in rejecting arguments derived directly from constitutional principles (rule of law,
fundamental rights) as incapable of conferring jurisdiction in and of themselves.'®
According to the CJEU, assuming jurisdiction based on constitutional principle de-
spite the explicit exclusion by the Treaties would run counter the principles of con-

12 Case 314/85 Foto-Frost v Hauptzollamt Liibeck-Ost EU:C:1987:452.

13 Tomanovic v European Union (OB) (n 11), paras 91 ff. This was for several reasons, amongst
them the lack of arguments as to why the UK would be forum conveniens, court resources, and Brexit.

14 Case 294/83 Parti écologiste ‘Les Verts’ v European Parliament EU:C:1986:166; Opinion 2/13
EU:C:2014:2454.

15 Opinion of AG Capeta (n 4) para 115.

16 KS and KD (EULEX Kosovo) (n 1) para 81.
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ferral and institutional balance because the Union, through the Court, would act out-
side the competences conferred on it by the Member States.'” This reasoning means
the CJEU does not automatically have jurisdiction over a measure in the CFSP that
engages fundamental rights. In other words, a right does not necessarily entail a rem-
edy in the context of the CFSP — in contrast to the evolution of EU law in other
areas.'® In doing so, the Court distinguishes the violation of fundamental rights by a
CFSP measure from the interpretations of Article 275 TFEU in the more specific
context of restrictive measures.

Nevertheless, the constitutional values of the rule of law and fundamental rights,
and, thus, the general principles of EU law, are forming the background of the
CJEU’s approach to justify its jurisdiction in the case. The language of the rule of
law and fundamental rights looms large in the judgment,'® including their applica-
bility in the CFSP. For example:

‘the inclusion of the CFSP in the EU constitutional framework means that the basic prin-
ciples of the EU legal order also apply in the context of that policy. These include, in
particular, respect for the rule of law and fundamental rights, values expressed in Article
2 TEU and given concrete expression to in Article 19 TEU, which require that both EU
and Member State authorities be subject to judicial review’.?

Nonetheless, the Court resorts to a rather more roundabout solution of a corrective
interpretation of Article 275 TFEU. In doing so, the CJEU takes pains to argue that the
exclusion of jurisdiction can be justified under the ECHR.?! In essence, the CJEU re-
quires to still consider the explicit exceptions from the exclusion of jurisdiction in Ar-
ticle 275 TFEU first. Only if none of the explicit Treaty exceptions are applicable, the
exclusion of CJEU jurisdiction in the CFSP may be read down on condition that the
‘issue [is] not directly related to ... political or strategic choices’.?* In other words, the
Court stays, at least prima facie, closely to the text of the Treaties, but then inserts a
new, and arguably problematic, political question doctrine into Articles 24(1) TEU,
275 TFEU, to allow for balancing of the wholesale exclusion of the jurisdiction in the
text of the Treaties with the right to a remedy in the individual case. But this assumes
structurally that as a rule the Court has jurisdiction, if a case is not about political or
strategic choices. However, this rule-exception relationship is not articulated directly.

‘115. ... in examining the jurisdiction of the Court of Justice of the European Union to
hear and determine an action concerning acts or omissions falling within the scope of the

17 1bid paras 72 ff.

18 Les Verts (n 14) para 23; see e.g., Anthony Arnull, ‘The Principle of Effective Judicial Protection
in EU law: an Unruly Horse?’ (2011) 36 European Law Review 51; Volker Roeben, ‘Judicial Protection
as the Meta-Norm in the EU Judicial Architecture’ (2020) 12 Hague Journal on the Rule of Law 29.

19 KS and KD (EULEX Kosovo) (n 1) paras 66—68.

20 Ibid para 68.

2! Ibid paras 77-81, cf also para 111 for the argument of France in this regard.

22 Ibid para 116.
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CFSP, it is necessary to ascertain, first, whether the situation at issue falls within one of
the situations provided for in the last sentence of the second subparagraph of Article
24(1) TEU and the second paragraph of Article 275 TFEU, in which that jurisdiction is
expressly allowed.

116. If that is not the case, it is necessary, second, to assess whether — as is apparent, in
essence, from the case-law [...] — the jurisdiction of the Court of Justice of the European
Union may be based on the fact that the acts and omissions at issue are not directly
related to the political or strategic choices made by the institutions, bodies, offices and
agencies of the Union in the context of the CFSP, and in particular the CSDP.

117. Thus, if the acts and omissions at issue are not directly related to those political or
strategic choices, the Court of Justice of the European Union has jurisdiction to assess
the legality of those acts or omissions or to interpret them. By contrast, if those acts or
omissions are directly related to those political or strategic choices, that institution must
declare that it lacks jurisdiction’.?

The case was referred back to the General Court which was expected to rule on
whether ‘political and strategic choices’ were affected, and thus whether it had ju-
risdiction over the violations raised by KS and KD, and whether the additional con-
ditions for damages were met. It might also have been expected that KS and KS’s
claim would at least in part succeed in the General Court. In a surprising move, how-
ever, the General Court dismissed the action as ‘manifestly inadmissible’ in Septem-
ber 2025 on the grounds that the violations could not be attributed to the defendants
(Council, Commission and EEAS) because they fell, as day-to-day management is-
sues, into the exclusive responsibility of the EULEX mission.?* It is to be noted that
in the domestic context in the UK the EULEX mission was initially a defendant but
the claim against EULEX was dropped in the High Court,”> demonstrating the com-
plexity of judicial protection beyond the question of CJEU jurisdiction. Although the
High Court was sympathetic to having jurisdiction ‘as a matter of EU law under
Article 19(1) TEU in relation to a CFSP matter, it considered that such jurisdiction
was precluded ‘as a matter of domestic law’ because English courts were precluded
from considering the unincorporated CFSP provisions which were excluded ‘from
the definition of “the Treaties” in section 1(2) of the European Communities Act
1972°.% The High Court did not consider a review of the CFSP mission against do-
mestic fundamental rights of the United Kingdom (i.e. the ECHR through the Human
Rights Act — which could have provided an impulse for the EU). The KS and KD
saga thus also demonstrates that national courts may not be willing or able step in.

23 Ibid paras 115-117 (emphasis added). Cases cited in para 116 of the judgment are: Case C-
439/13 P Elitaliana SpA v Eulex Kosovo EU:C:2015:753, para 49; Case C-455/14 P H v Council of the
European Union and Others EU:C:2016:569, para 55; Case C-14/19 P European Union Satellite Centre
v KF EU:C:2020:492 (‘SatCen’), para 66.

24 KS and KD v Council and Others (T-771/20 RENV) (n 2) paras 46-48.

25 Tomanovic v European Union (OB) (n 11) paras 24, 38.

26 bid para 38; see already above text atn 11.
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Thus a legal blackhole in the context of the CFSP arises which contradicts the mantra
of a complete system of legal remedies in the EU.?’

The article will now turn to demonstrating how a too restrictive reading of the
principle of conferral is at the heart of precluding various options to interpret the
Treaties in conformity with the rule of law, before outlining various options for in-
terpretation.”®

3. CJEU Jurisdiction and the Curious Argument from the Principle of
Conferral

While one might have thought that KS and KD would be granted access to justice in
the General Court, the General Court’s turn suggests that it wanted to avoid ruling
on the issue. The silver lining is that, at least for now, no attempts have been made
to flesh out what ‘political and strategic choices’ mean, a concept best abandoned.
In the following, it will be examined how the CJEU could have approached, in a
principled manner, the question whether CFSP measures may be subject to funda-
mental rights review, notwithstanding the explicit exclusion of such jurisdiction by
the Treaties. At the same time, it must be acknowledged that the Court is in a difficult
position when seeking to assume jurisdiction in the face of the express wording of
the Treaties. Such a stance might trigger criticism of contra legem interpretation of
the Treaties and ‘judicial activism’. Nevertheless, judicial activism ought not to be
confused with constitutional adjudication.?

The Court’s reluctance to weigh directly the jurisdictional exclusion in Article
24(1) TEU and Article 275(1) TFEU against the values of Article 2 TEU rests in part
on the structural general principles of conferral and institutional balance. This is de-
spite acknowledging that the constitutional principles of Article 2 TEU apply in the
field of the CFSP. *° As the Court reiterated,

‘in accordance with Article 5(1) and (2) TEU, “the limits of Union competences are gov-
erned by the principle of conferral”, that principle meaning that “the Union shall act only

27 Above n 14.

28 Sections 4 and 5 below.

2 Geert De Baere, ‘European Integration and the Rule of Law in Foreign Policy’ in Julie Dickson and
Pavlos Eleftheriadis (eds), Philosophical Foundations of European Union Law (Oxford University Press
2012) 354, 372, citing Francis G. Jacobs, ‘Is the Court of Justice of the European Communities a
Constitutional Court?” in Deirdre M Curtin and D O’Keeffe (eds), Constitutional Adjudication in European
Community and National Law: Essays for the Hon Mr Justice O Higgins (Butterworth 1992) 32.

30 KS and KD (EULEX Kosovo) (n 1) para 68: ‘the inclusion of the CFSP in the EU constitutional
framework means the basic principles of the EU legal order also apply in the context of that policy.
These include respect for the rule of law and fundamental rights, values expressed in Article 2 TEU
and given concrete expression to in Article 19 TEU, which require that both EU and Member State
authorities be subject to judicial review.’
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within the limits of the competences conferred upon it by the Member States in the Trea-

ties to attain the objectives set out therein...”. Competences not conferred upon the Un-
s 31

ion in the Treaties remain with the Member States’.
This line of reasoning echoes the position advanced by the Council, which invoked
the general principle of good administration to resist a more expansive reading of the
Court’s jurisdiction.*

However, it may be questioned whether the principle of conferral is appropri-
ately deployed to justify the restriction of judicial review in a manner that may con-
strain the right to an effective remedy and, ultimately, the rule of law in EU foreign
policy. Even if it is assumed for the sake of argument that conferral applies to juris-
diction of the Court, it is not evident that it should prevail over competing constitu-
tional principles of the rule of law and fundamental rights (the right to a remedy). As
argued below,* a balancing can occur through the interpretation of the Treaty text,
including the provisions excluding the Court’s jurisdiction. Where rights exist, rem-
edies must follow, a principle inherent in the Treaties’ constitutional architecture and
central to the Court’s case law on the autonomy and completeness of the system of
remedies in the EU.** It is argued that relying on the principle of conferral confuses
the logic of integration and of constitutionalisation in turn, and may reflect political
rather than legal concerns.

3.1. Conferral as a principle of integration

The principle of conferral in Article 5 TEU relates to the allocation of substantive
competences to attain the Union’s objectives. The exclusion of jurisdiction in the
CFSP reflects Member States’ concerns at the time of creating intergovernmental
cooperation in in foreign policy, dating back to the Maastricht Treaty in 1992, that
the Court might replicate in foreign policy the substantive integrationist dynamic
that had characterised its case law on the internal market. That concern explains the
drafters’ attempt to distinguish the paradigm of intergovernmental cooperation in the
second pillar from the integrationist logic of the first. Although the pillar structure
was formally abolished by the Lisbon Treaty, the jurisdictional limitations were re-
tained, despite the substantive evolution of the CFSP, producing the well-known ten-
sion between the distinctiveness of the CFSP and the broader constitutional unity of

31 Tbid para 72 (emphasis added), citing Case 9/56 Meroni v High Authority, EU:C:1958:7, para
152; Case C-70/88 Parliament v Council, EU:C:1990:217, para 22; Case C-409/13 Council v Commis-
sion, EU:C:2015:217, para 64; and Case C-24/20 Commission v Council (Accession to the Geneva Act),
EU:C:2022:911, para 83.

32 Ibid para 105 (see also n 81 below).

33 See section IV (at the start).

34 Above, n 14.
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EU law.** As Koutrakos has argued, the CFSP is an ‘unfinished’ policy in ‘transi-
tion” which reflects two conflicting normative impulses: distinctiveness and integra-
tion. He suggested—writing before the KS and KD litigation—that while deeper in-
tegration of the CFSP may be desirable, it should not be achieved through a teleo-
logical re-reading of Article 275 TFEU, which would go beyond the judicial function
and require Treaty reform by the Member States.*® However, the gap in judicial pro-
tection created by the evolution of the CFSP, and exposed by the KS and KD litiga-
tion, demonstrates not only the need for that gap to be filled, but also the inadequacy
of a framing solely through the binary integration versus distinctiveness. That binary
must be supplemented by a third normative lens — constitutionalism — which in-
tersects with both — but has a conceptually distinct rationale from either.

3.2. Fundamental rights review as constitutionalisation, not integration

That binary framing risks reductionism. It treats the extension of judicial review as
inseparable from the substantive integration of CFSP decision-making into the ordi-
nary Union method. However, strengthening judicial review does not necessarily
advance integration but may instead limit the exercise of EU power.?” As de Baere
pointed out, equating jurisdiction with integration as inseparable aspects*® of the ‘or-
dinary Union method’* collapses analytically distinct dynamics of integration on
the one hand and constitutionalisation and accountability on the other hand.
Constitutionalisation in this sense performs a self-limiting function, rooted in the
idea that the Union is founded on the rule of law and may not exercise its conferred

35 Marise Cremona, ‘The Position of CFSP/CSDP in the EU’s Constitutional Architecture’ in
Steven Blockmans and Panos Koutrakos (eds), Research Handbook on the EU's Common Foreign and
Security Policy (Edward Elgar 2018) 5 ff.

36 Panos Koutrakos, ‘Judicial Review in the EU’s Common Foreign and Security Policy’ (2018)
67 International and Comparative Law Quarterly 1, 24 et seq, engaging with the argument by Roberto
Gosalbo Bono, ‘Some Reflections on the CFSP Legal Order’ (2006) 43 Common Market Law Review
337, 379. The absence of judicial review by the CJEU could support an argument for judicial review of
CFSP measures in the national court in Tomanovic v European Union (OB), para 65. In the CJEU, the
applicants had to argue the converse.

37 Cf for other instances where integration and its limits seem to be conflated: Katja S. Ziegler,
‘Autonomy: From Myth to Reality — or Hubris on a Tightrope? EU Law, Human Rights and
International Law’ in Sionaidh Douglas-Scott and Nicholas Hatzis (eds), Research Handbook on EU
Human Rights Law (Edward Elgar 2017) 267, 300; Violeta Moreno-Lax and Katja S Ziegler,
‘Autonomy of the EU Legal Order - A General Principle? On the Risks of Normative Functionalism
and Selective Constitutionalisation’ in Katja S Ziegler, Pdivi Neuvonen and Violeta Moreno-Lax (eds),
Research Handbook on General Principles in EU Law: Constructing Legal Orders in Europe (Edward
Elgar 2022) 227, 246 ff.

38 For an example in this regard see (in 2018 before acting for KS and KD) Koutrakos (n 36) 24 ff.

3 De Baere (n 29) 373: ‘The apparent impossibility of fundamentally reconsidering the Court of
Justice’s role in the CFSP can be regarded as partly a result of this approach. The debate on the Court’s
jurisdiction is often seen by the Member States as so inherently linked to the debate on the extension of
the ordinary Union method to the CFSP, that the former can hardly be imagined without the latter.’
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powers in a manner that violates fundamental rights. That understanding does not
require the Union to possess a substantive harmonising competence. Although the
rule of law and fundamental rights are both now written constitutional norms of the
EU legal order, they have been recognised and continue to exist, as parallel general
principles common to the constitutional traditions of the Member States from which
they originate: all public authority is limited by fundamental rights.

The very genesis of fundamental rights in the EU demonstrates this. Without a gen-
eral or harmonising competence over fundamental rights, the idea of EU fundamental
rights originally has been built on the power of the EU to limit itself — for example,
through general principles.*’ Fundamental rights thus are inherent in the conferred sub-
stantive competence to act, or indeed in the practical capacity of the EU to act in the
first place. Such limits may derive either from a general principle rooted in the consti-
tutional traditions common to the Member States*' or be considered inherent in the
powers or the very nature of an international organisation.*? If considered in this way,
the principle of conferral loses its force as an argument to limit the application, and by
extension, enforcement of fundamental rights in the CFSP. Conferral belongs to the
realm of integration, whereas the constitutional limits apply inherently to any EU ac-
tion, including the CFSP, and jurisdiction of the Court makes these limits effective.

3.3. Shift from conferral to consent in the Court’s reasoning?

If the Court’s reasoning is examined closely, its reliance on conferral also appears to
function as a proxy for different concerns: firstly, a legal concern about the consent
(and ultimately, sovereignty) of the Member States linked to judicial review in the
CFSP; and secondly, a legitimacy concern that may arise from anticipated percep-
tions that the Court would go too far by allegedly applying the Treaties contra legem
—which may trigger push-back against the Court. From an international law perspec-
tive, the jurisdiction of an international court is indeed grounded in state consent.
The principle of conferral in the vertical dimension of integration vis-a-vis the Mem-
ber States reflects this dimension.

However, if one takes seriously the Court’s case law from van Gend to Opinion
2/13*% on the characteristics of the EU legal order which is not merely an international
organisation but a constitutional legal order with (a certain degree of) autonomy and

40 Ziegler, ‘From Myth to Reality’ (n 37) 284. Prior to the express competence to accede to the
ECHR in Art 6(2) TEU, such competence might have been considered an inherent one to impose limits
on the exercise of EU powers.

41 Prior including the competence to accede to the ECHR in Art 6(2) TEU, such competence might
have been considered an inherent one to impose limits on the exercise of competence.

42 Reparations for Injuries Suffered in the Services of the United Nations (Advisory Opinion) (ICJ,
11 April 1949).

43 Case 26/62 NV Algemene Transport- en Expeditie Onderneming van Gend & Loos v Netherlands
Inland Revenue Administration ECLIEU:C:1963:1, para 12; Opinion 2/13 (n 14), e.g. paras 167, 170, 172.
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constitutional authority, such a conception of consent must be modified, at least in the
relation to individuals: a legal order in which individuals are subjects rather than mere
beneficiaries of international agreements* does require an (allegedly) complete sys-
tem of legal remedies, removed from such a conception of consent. Therefore, the ar-
gument from consent/conferral carries less force where that context is not one of inte-
gration but one of limitation and accountability of the EU’s exercise of power.

The EU’s legal personality, and the presence of inherent limits derived from gen-
eral principles of EU and international law—including proportionality, fundamental
rights, and the rule of law—support the view that the Union possesses a correspond-
ing inherent power of self-limitation. This power must be judicially enforceable if it
is to be meaningful. Moreover, the remedy cannot be hypothetical or deflected to
other legal entities, such as the Member States’ legal orders and courts. The playing
out of the KS and KD saga in the Tomanovic cases in UK domestic courts demon-
strate the problems of deflection and deference, and, thus, loopholes for accounta-
bility, particularly in the context of foreign policy.*

3.4. Implications for the interpretation of Articles 24 TEU and 275 TFEU

Accordingly, an argument against judicial review in the CFSP based on conferral
does not preclude an interpretative approach consistent with the rule of law. As ar-
gued in the previous section, fundamental rights review in the CFSP does not con-
cern the integration paradigm behind the principle of conferral. To invoke the prin-
ciple of conferral in the context of jurisdiction is to commit a category mistake, con-
flating the allocation of competence with the exercise of judicial authority. There-
fore, it is also unwarranted to balance the exclusion of jurisdiction clauses in the
Treaties against the rule of law where a direct conflict with fundamental rights arises;
the question whether the same applies to measures that would integrate the CFSP
need not be determined for present purposes.

By creating the additional qualification that jurisdiction is excluded only if ‘po-
litical and strategic issues’ are concerned, the Court opens the possibility to balance
rule of law and the exclusion of jurisdiction. This enables it to retain control over the
scope of its jurisdiction in future by adopting a case-by-case approach, allowing it to
assume jurisdiction in a wide range, possibly the majority, of cases notwithstanding
the Treaty exclusion. Whether such an unprincipled approach is truly required in the

4 See e.g. Bruno De Witte, ‘Direct Effect, Primacy, and the Nature of the Legal Order’ in Paul
Craig and Grainne de Burca (eds), The Evolution of EU Law (3rd edn, Oxford University Press 2021)
187, 223 et seq; Francesca Episcopo, ‘The Vicissitudes of Life at the Coalface: Remedies and
Procedures for Enforcing Union Law Before National Courts’ in Paul Craig and Grainne de Burca (eds),
The Evolution of EU Law (3rd edn, Oxford University Press 2021) 275 ff.

4 See above section 2, text after n 7. The argument about the absence of judicial review by the
CJEU was used unsuccessfully in support of judicial review of CFSP measures in the national court in
Tomanovic v European Union (OB) (n 11) para 65.
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context of deeper foreign policy integration may be debatable,*® but it is unwarranted
outside that setting.

The exclusion of jurisdiction in Articles 24(1) TEU and 275(1) TFEU may there-
fore be read down so as not to exclude judicial review where fundamental rights, as
constitutional and general principles of Union law, are at stake, allowing EU constitu-
tional and general principles to guide interpretation or fill any gap. This must be espe-
cially so in a foreign policy context as an area where neither Member State responsi-
bility nor alternative remedies are sufficiently clearly established to protect individu-
als. The KS and KD — Tomanovic saga of cases demonstrates in fact the incompleteness
of the system of remedies in the EU. Accountability of the EU, including in security
and foreign policy, cannot be reduced to a by-product or collateral damage, as the case
may be, of integration.*” The Court would remain within, not beyond, its constitutional
mandate in ensuring that the CFSP does not create rule-of-law-free zones.

4. A Principled Approach to Jurisdiction in Line with EU Constitutional and
General Principles

If the argument based on Treaty text and the principle of conferral does not categor-
ically preclude jurisdiction in the context of fundamental rights because the principle
of conferral is inapplicable here, there are two options: a principled approach or a
more specific interpretive approach to the text of Articles 24(1) TEU and 275 TFEU
that departs from their explicit wording.

The constitutionally more appropriate and more logical consequence for a case
like KS and KD would have been to strengthen the principle of CJEU jurisdiction
as a rule where EU action may lead to fundamental rights violations. This would
not exclude balancing in the context of fundamental rights, but this would more
appropriately happen in the merit phase of a claim, i.e. not as part of an assessment
whether a claim is justiciable in the first place. The Opinion of Advocate General
Capeta is exemplary both in its detailed technical analysis of a more principled ap-
proach and for taking into view the wider context: the significance of the Court’s
judgment in KS and KD for the rule of law in the light of its challenges from multi-
ple directions.*®

The principled approach as exemplified by Advocate General Capeta may be
summarised in brief: first, the rule of law and fundamental rights and effective judi-
cial protection are basic constitutional principles of the EU legal order in Article 2

46 See further below Section 6.3. on the issue that constitutional hierarchies would be a preferable
solution.

47 For a similar argument about inversing the relationship between integration and constitutional
limits see already Moreno-Lax and Ziegler (n 37), 246 ff.

48 Opinion of AG Capeta (n 4) paras 77 ff.
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TEU which apply to all EU activities,* and even when acting outside of the EU legal
order, by subject matter and geographically.”® Second, the principles apply to the
CFSP which has been included in the EU constitutional framework since the Treaty
of Lisbon.”' Third, they carry a special weight as an ‘integral part of the very identity
of the European Union as a common legal order’, as the Court had told Hungary and
Poland in response to their challenge to the competence of the EU to enforce the rule
of law against them.> Fourth, judicial review and an individual right to effective
judicial protection are a core element of the rule of law and fundamental rights.>
Fifth, the principles, including effective judicial protection, apply to the EU and the
Member States.>* Sixth, for the EU this means that the CJEU must have jurisdiction
as part of its mandate under Article 19(1) TEU.”

The CJEU — naturally — agreed with all these points,>® but as discussed, it felt
constrained by the wording of Articles 24(1) TEU and 275 TFEU, in the light of its
understanding of the principle of conferral and an attempt of textual fidelity.*’ In the
words of Advocate General Capeta:

‘These basic principles of EU constitutional law, namely the rule of law, effective judicial
protection and protection of human rights — which justify the Court’s judgments in which
it found that the limitation of its jurisdiction in Article 24(1) TEU and Article 275 TFEU
is an exception, not the rule, and has to be interpreted narrowly — were ignored by the
General Court in the order under appeal. The General Court distinguished the Court of
Justice’s judgments in Elitaliana, H and Bank Refah from the present case on the basis
of narrow and formalistic reasoning. It essentially held that those judgments were not
comparable to the situation in the present case simply because they arose in a different
factual context, thereby neglecting entirely the general principles that underpin those

4 Tbid paras 77, 84-85, citing Joined Cases C-402&415/05 P Yassin Abdullah Kadi and Al
Barakaat International Foundation v Council and Commission of the European Union EU:C:2008:46,
paras 281-284.

50 Opinion of AG Capeta (n 4) paras 87-88, citing Joined Cases C-8/15 P to C-10/15 P Ledra
Advertising Ltd and Others v European Commission and FEuropean Central Bank (ECB)
EU:C:2016:701, paras 55-60, 65.

5! Opinion of AG Capeta (n 4) para 77, 83, 72—75, citing Case C-134/19 P Bank Refuh Kargaran
v Council EU:C:2020:793, paras 45-47.

52 Opinion of AG Capeta (n 4) para 78, referring to the CJEU’s seminal judgments on the Rule of
Law Conditionality Regulation, Case C-156/21 Hungary v European Parliament and Council of the
European Union EU:C:2022:97, para 23, and Case C-157/21 Poland v European Parliament and Council
of the European Union EU:C:2022:98, para 67. See now also Case C-448/23 European Commission v
Republic of Poland (ultra vires review) EU:C:2025:975, paras 106, 108; 175-180; C-769/22 European
Commission v Hungary (LGBTI+ rights) ECLLEU:C:2026:326, para 525, 546-549, 556.

53 Opinion of AG Capeta (n 4) paras 80-81, quoting Les Verts (n 14) para 23 and Case C-64/16
Associagdo Sindical dos Juizes Portugueses v Tribunal de Contas EU:C:2018:117, para 32.

54 Opinion of AG Capeta (n 4) para 81, quoting Juizes Portugueses (n 53) para 32.

55 Opinion of AG Capeta (n 4), paras 81-82.

36 See KS and KD (EULEX Kosovo) (n 1) e.g. para 68.

57 Ibid paras 69, 71-76.
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cases and are applicable in any case that requires an interpretation of the limits of the EU
Courts’ jurisdiction in the CFSP’.8

A principled approach to ‘essentially “a human rights damages claim” arising
under EU law in relation to a CFSP measure’,* in line with the Advocate General,
would have been preferable. It is largely for this reason that the judgment of the
Grand Chamber constitutes a missed opportunity to strengthen the rule of law and
the EU’s constitutional resilience.®” The Commission and almost all (eight out of
nine) intervening Member States supported such a principled approach.®!

However, in its absence, several more incremental, text-based interpretive ave-
nues under Articles 24(1) TEU and 275 TFEU could still have moved in the same
direction, while avoiding the opening of a Pandora’s box in the form of a type of

political-question doctrine.

5. Specific Interpretive Approaches to the Exclusion of Jurisdiction in Articles
24(1) TEU and 275 TFEU

Since Opinion 2/13% the Court of Justice has progressively expanded the scope of
judicial protection in the CFSP, gradually reducing the significance of the jurisdic-
tional exclusion contained in Articles 24(1) TEU and 275(1) TFEU. Although the
Treaties still set the CFSP apart through ‘specific rules and procedures’, the case law
increasingly suggests that the traditional rule—exception paradigm is being reversed.
Against this background, KS and KD represent both a continuation or even step-
change of this trajectory, although it also raises its own questions and problems.

5.1. Case-by-case expansion of jurisdiction before KS and KD

The original exclusion of the CFSP from judicial review dates back to the Maastricht
Treaty second-pillar structure and survived the Amsterdam and Nice revisions.*
With the Treaty of Lisbon, the pillar system was abolished, yet the CFSP remained
subject to specific rules. Crucially, Article 275(2) TFEU introduced two specific ex-
ceptions: judicial review concerning the boundaries between the CFSP and inte-
grated competences, and judicial review of restrictive measures. The latter exception

58 Opinion of AG Capeta (n 4) para 90 (footnotes omitted, emphasis added by the author).

%9 Ibid para 106, endorsing the Commission’s argument (KS and KD (EULEX Kosovo)(n 1) para 100.

60 See in more detail below in Section 6.4.

61 Opinion of AG Capeta (n 4) para 105. This included on this issue of principle also the Czech
Republic which otherwise intervened on the side of the Council (besides Belgium, Luxembourg, Neth-
erlands, Austria, Romania, Finland and Sweden who intervened on the side of the Commission. Nota-
bly, France, which also intervened on the side of the Council, was not among them. The doctrine of
acte de gouvernement in French administrative law may have played a role in this.

2 Opinion 2/13 (n 14).

9 See e.g. Graham Butler, Constitutional Law of the EU's Common Foreign and Security Policy:
Competence and Institutions in External Relations (Bloomsbury 2019) 151-53.
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responded to the growing need for fundamental rights protection in terrorism sanc-
tions cases, as exemplified by the Kadi case® in the EU and comparable litigation in
the Member States.®

Even within this constrained framework, the exclusion of jurisdiction in Article
275(1) TFEU was increasingly narrowed through three distinct lines of case law.

First, the Court widened the explicit exceptions in Article 275(2) TFEU in the
context of restrictive measures which refers only to annulment actions brought by
individuals under Article 263(4) TFEU.% However, the Court expanded this to ad-
ditional procedural routes:

a) Preliminary rulings on legality (Rosneft, 2017%7): the CJEU held that it had
jurisdiction to assess the legality of restrictive measures via Article 267 TFEU, citing
the complete system of legal remedies in the EU and the Foto-Frost® doctrine that
prevents national courts from declaring an EU act as invalid.®

b) Damages actions (Bank Refah, 20207°): the Court extended jurisdiction to
CFSP damages actions arising from restrictive measures, emphasising that limita-
tions on CFSP review must be interpreted restrictively.

c) Preliminary rulings on interpretation (Neves77 Solutions, 2024""): the Court
confirmed that even general restrictive measures—without individual concern—
could be interpreted via Article 267 TFEU.

A second strand of cases recognised jurisdiction where claims arose coinci-
dentally in the context of CFSP missions but did not concern their political or stra-
tegic character.” In Elitaliana, H, and SatCen,” the disputes involved procurement,
employment, or operational decisions. While CFSP provided the factual background,

% Kadi I (n 49).

% Her Majesty’s Treasury v Ahmed and al Ghabra and R (Youssef ) v Her Majesty’s Treasury
[2010] UKSC 2, paras 75 ff, 81.

% Albeit subject to the strict standing requirements of Art 263(4) TFEU which creates issues if an
individual is not listed individually. See Opinion of AG Capeta in Case C-555/24 P Magistrats
européens pour la démocratie et les libertés (Medel) et al v Council of the European Union
EU:C:2026:304, paras 77 et seqq; Clara Helen Laetitia Labus, ‘The End of Plaumann in Climate
Litigation: Now or Never?’ (2026) 11 European Papers 219.

67 Case C-72/15 Rosneft Oil Company v Her Majesty's Treasury and Others EU:C:2017:236, in
particular paras 66 to 69, 70, 76 and 78, 79. For commentary see Johansen (n 11) 351.

8 Foto-Frost (n 12).

% Rosneft (n 67) in particular paras 66 to 69, 70, 76 and 78, 79. For commentary see Johansen (n
11) 351.

70 Bank Refah (n 51) paras 31-32.

7! Case C-351/22 Neves 77 Solutions SRL v Agentia Nationald de Administrare Fiscald — Directia
Generala Antifrauda Fiscala, EU:C:2024:723, para 61 (concerned the question whether confiscation
of proceeds was required even where sanctioned goods — radio equipment — did not enter the EU).

72 See the Commission’s argument in KS and KD (EULEX Kosovo)(n 1) para 100; endorsed by
AG Capeta (n 4) para 106.

73 Elitaliana (n 23); Hv Council (n 23); SatCen (n 23), paras 78-86.
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the legal issues were not inherently CFSP-specific. The Court, therefore, accepted
jurisdiction, avoiding gaps in judicial protection.

A third line of cases ensured institutional balance in CFSP treaty-making. The
Court affirmed jurisdiction to enforce compliance with EU constitutional procedures,
protecting the competences of the European Parliament under Article 218(6) TFEU,™
even when the underlying agreement concerned the CFSP. Despite these expansions,
significant gaps persisted. Before KS and KD, there was no general access to:

a) preliminary rulings (Article 267 TFEU) outside the restrictive-measures con-
text, creating a risk of inconsistent national judicial review and tension with the Fofo-
Frost principle;

b) CFSP-related damages actions unrelated to restrictive measures where the
damage was coincidental to the CFSP context (Articles 268, 340 TFEU);

¢) infringement proceedings in the CFSP (Articles 258-260 TFEU).

The case of KS and KD falls in the gap of damages actions not involving restric-
tive measures. But the case closely resembles the damages action in Bank Refah” in
the context of restrictive measures. It might also be considered to have arisen merely
in the context of a CFSP mission, like in the second line of cases.”® So the Court
could have grounded jurisdiction in expanding existing categories in the case-law
further, or it could have adopted the principled approach suggested by the Advocate
General. Instead, the Grand Chamber articulated a fourth scenario, framing the ex-
clusion of jurisdiction through a new interpretive criterion of ‘political and strategic
issues’ that further unsettles the rule—exception paradigm of jurisdiction in the CFSP.

5.2. Jurisdiction as a rule or an exception after KS and KD?

At first glance, KS and KD appears to establish jurisdiction as the rule, with a newly
formulated exception for ‘political and strategic issues’. However, this first impres-
sion must be qualified in two ways. The scope of this exception remains unclear, and
the Court continues to frame its analysis in a roundabout way through the lens of
Article 275(2) TFEU, that is as an exception from the textual exclusion of jurisdic-
tion, rather than the through principle of jurisdiction. Structurally, therefore, juris-
diction in the CFSP still presents as the exception rather than the rule.”” It is, there-
fore, uncertain whether the judgment fundamentally reorients the rule—exception
paradigm for jurisdiction in the CFSP.

Despite acknowledging that interpretation of Articles 24(1) TEU and 275 TFEU
must take into account not only the wording, but also context, objectives and purpose

74 Case C-658/11 European Parliament v Council (Transfer of Pirates - Mauritius Agreement)
EU:C:2014:2025; Case C-263/14 European Parliament v Council (Transfer of Pirates - Tanzania
Agreement EU:C:2016:435.

75 Bank Refah (n 51).

76 Above text at n 73.

77 KS and KD (EULEX Kosovo)(n 1) paras 115-117.
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of the Treaties® and that the Union’s constitutional values, including Articles 2 and
19 TEU also apply in the CFSP”, the Court prioritises a literal reading of Article
275 TFEU. Fundamental rights, particularly Article 47 EUCFR, are acknowledged
but treated as incapable of conferring jurisdiction ‘where the Treaties exclude it’.%
This approach subordinates the guarantee of judicial review of Article 19 TEU to the
textual carve-outs in Article 275(2) TFEU, lowering the threshold for justifying an
exclusion of review.

Thus, the CJEU created a pathway for an appropriate outcome in the individual
case through a flexible political question doctrine, following the argument of the
Council and EEAS. Both had called for a ‘suitable criterion’ to delimit jurisdiction
that clearly distinguishes ‘discretionary policy decisions’ from ‘administrative acts
aimed at the implementation of concrete actions.”®" These were reflected, but also
put in perspective, in the more principled approach of Advocate General’s Opinion.*
It may be noted that such a test already exists, albeit not at the level of jurisdiction.
The question whether an interference with a fundamental right is justified is a suita-
ble test to distinguish a breach of fundamental rights from a permitted discretionary
policy decision.

The likely (it is hoped), but not certain, practical effect of the Court’s approach
may be that many fundamental rights claims will fall outside the ‘political and stra-
tegic issues’, and that jurisdiction will often be affirmed. The Court thus attempts to
‘have its cake and eat it’: it preserves the appearance of adherence to the Treaty text
while mitigating denial of justice. However, the price is a novel, alien political ques-
tions doctrine that poses a wider risk for judicial review in the EU. In particular, the
Court did not reject the possibility that the breach of fundamental rights may be a
policy choice that could be immune from judicial review. The principled approach
of Advocate General Capeta, in contrast, rules that out, stating that

‘in constitutional democracies, policy choices are not unlimited. In a Union based on the
rule of law, it could not have been the intention of the authors of the Treaties to allow
for breaches of fundamental rights in the CFSP. As the breach of a fundamental right

78 Ibid para 62.

7 1bid paras 66-8.

80 Ibid paras 71, 73.

81 Ibid para 107: ‘Furthermore, the Council submits that, in order to preserve the effectiveness of
the last sentence of the second subparagraph of Article 24(1) TEU and Article 275 TFEU, a suitable
criterion must be found in order to delimit the jurisdiction of the Court of Justice of the European Union
in relation to the CFSP. That criterion could be attached to the operation of general principles of the
EU legal order, such as the principle of good administration, and should allow a clear distinction to be
maintained between acts implying discretionary policy choices, whether contained in CFSP decisions
or in acts adopted on the basis of the CFSP, and administrative acts aimed at the implementation of
concrete actions’ (emphasis added).

82 Opinion of AG Capeta (n 4) para 113, but see also para 115 in which such a doctrine is deflated
by putting it into a wider perspective of any policy choice, not just in the CFSP.
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cannot be a policy choice, the EU Courts must be able to control whether that limit was
crossed. Only in this way can they fulfil their mission that in the interpretation and ap-
plication of the Treaties the law is observed’.8

A systematic constitutional interpretation would have treated the exclusion of juris-
diction as a strictly limited derogation which needs to be justified against the over-
arching constitutional principles of the Union. The Advocate General’s Opinion in
KS and KD sketched out such a principled approach. Section 6 will discuss in more
detail how general principles of EU law could strengthen such principled interpreta-
tion. The Court declined to adopt such a broader principled constitutional interpre-
tation choosing instead to frame the analysis through the wording of Article 275(2)
TFEU. Nonetheless, it is striking that it also did not pursue other available incremen-
tal interpretative avenues that would have cohered better with the previous incre-
mental approach than the new ‘political and strategic issues’ criterion.

5.3. Missed opportunities for an incremental interpretation of the Treaty provisions

Even if not adopting a fully principled constitutional approach, KS and KD also did
not exhaust further incremental interpretation.

A first possibility would have been to read the scope of Articles 24(1) TEU,
275(1) TFEU narrowly by revisiting the extent to which the CFSP is distinctive to-
day. The Treaty merely states that the CFSP is ‘subject to specific rules and proce-
dures.” A narrow interpretation, read in conformity with Article 2 TEU, could treat
CFSP specificity as procedural rather than constitutional, and therefore as insuffi-
cient to displace the foundational values and principles of the rule of law, effective
judicial protection, and respect for fundamental rights, which after all also form part
of the Union’s external relations acquis under Article 21(1) TEU. Nothing in the
Treaties precludes an interpretation of Articles 24(1) TEU, 275(1) TFEU that pre-
serves the applicability of these general principles to the CFSP.

A second possibility would have been to continue with the incremental expan-
sion of the exceptions in Article 275(2) TFEU. The exception of ‘restrictive
measures against natural and or legal persons’ could be decoupled from its technical
meaning (measures adopted under the CFSP procedures) as expressing just one ex-
ample of a wider principle allowing for a fundamental rights review. The Commis-
sion had put forward a similar argument already in Opinion 2/13, namely, to consider
a Council decision in the CFSP which conflicts with fundamental rights as such as a
‘restrictive measure’.**

Both incremental interpretative approaches could have been supported by a
range of further interpretive methods and arguments. An argument based on the his-
torical intent of the drafters could be used to identify a gap in the current Treaties

8 Ibid para 115 (emphasis added).
8 Opinion 2/13 (n 14) paras 96-100, esp. 98.
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that can be filled by interpretation, including through general principles of EU law.
At the time of drafting of the exclusion clauses in the Treaty of Maastricht 1992, the
scale of CFSP activities, and hence potential to impact individual rights today, could
not have been foreseen.® Although the Lisbon Treaty maintained the exclusion of
jurisdiction in the CFSP despite abolishing the pillar structure, this was because the
primary area of concern about fundamental-rights sensitive CFSP actions at the time
were the terrorist sanctions regimes which were used increasingly as a policy re-
sponse to the 9/11 attacks and beyond. The exceptions in Article 275(2) TFEU re-
sponded to that concern as required by the state of evolution of the CFSP at the time,
but cannot be read as reflecting an intention to exclude other scenarios where the
CFSP might conflict with fundamental rights.

A teleological argument might point to the fact that since the Lisbon Treaty abol-
ished the pillar structure and integrated the CFSP within the single EU legal order, the
rationale for a broad exclusion of jurisdiction is no longer valid. The evolution of the
CFSP with an increasingly operational nature of missions, and the growing role of EU
institutions in their management all suggest that the CFSP cannot be treated as a do-
main structurally insulated from judicial review. In holding that fundamental rights
cannot themselves confer jurisdiction, the Court side-stepped the question whether the
exclusions of jurisdiction in an entire policy domain is compatible with the right to
effective judicial protection in Article 47 EUCFR. In finding that Article 47 EUCFR
is not an absolute right, it avoided the question whether the total and a priori exclusion
of jurisdiction in an entire policy area goes to the core of the right.*” The discussion to
what extent the European Court of Human Rights as an international court allows for
the exclusion of jurisdiction under the ECHR is, to an extent (beyond the ability of the
EU to accede to the ECHR), besides the point. The case law of the European Court of
Human Rights is still unsettled.®® And the real and primary question is: what is or
should be the appropriate level of protection in the EU as a constitutional legal order.
For that, the ECHR’s minimum standard should not determine conclusively the level
of protection in the EU. The CJEU acts functionally equivalent to a national court. As
such it strives or should strive for a higher level of protection than an international
minimum standard (Article 52(3) EUCFR).

Such a teleological approach would have allowed the Court to hold that, where
individual rights are engaged, there should be a strong presumption of judicial review.

85 Cf Opinion of AG Capeta (n 4) para 115.

86 The number of Member States intervening on the side of the Commission may support such an argu-
ment further (see above n 61) and might lead to subsequent practice in the sense of Article 31(3)(b) VCLT
regarding the interpretation of the Treaties. This was even more pronounced in the support of 16 intervening
Member States for Article 2 TEU values in Case Commission v Hungary (LGBTI+ rights) (n 52).

87 Neves 77 (n 71) para 51; Bank Refah (n 51) paras 35-36.

88 Tamazount and Others v France App no 17131/19 (ECtHR 4 July 2024) para 116, pointing to
careful balancing on the specific facts and that lack of jurisdiction was not absolute. See also Markovic
and Others v Italy App no 1398/03 (ECtHR, 14 December 2006) paras 113 ff.
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This would align CFSP judicial review with the EU’s broader fundamental rights ju-
risprudence, including in Les Verts and Kadi,** which emphasise that no EU activity
can escape the rule of law, with the post-Lisbon dissolution of the pillar structure, and
the factual evolution of the CFSP.

It would also have been in line with a trend in the evolution of national law in the
context of foreign relations. While this cannot be explored in detail here, foreign policy
has long been approached as an ‘exceptional’ area of policy,”” dominated by, or even
exclusively reserved to, the executive — keeping parliaments and the courts out of this
policy area. Legal doctrines of non-justiciability and the separation of powers pre-
vented historically the involvement of courts, such as the Royal prerogative in the UK.
However, in a comparative perspective, the intersection of foreign policy with funda-
mental and human rights has led to significant changes. These are frequently summa-
rised as a trend of ‘normalisation’ of foreign policy — meaning the same general rules
apply as with any other policy area.”’ For example, in the UK legal order, the legal
fallout of the Iraq war of 2003 has led to a major change in how fundamental rights
are considered to apply in foreign policy, even in the context of military action as the
prime area of executive exceptionalism. It is now recognised that even military action
is no rights-free zone.’” This had been recognised in other jurisdictions already previ-
ously.” However, this does not mean that specific needs of the policy area cannot be
accommodated. Accommodation of the context and the discretionary nature of foreign
policy choices need not occur through an a priori exclusion of other constitutional ac-
tors under a doctrine of non-justiciability. Rather such considerations can be reflected
in the interpretation of procedural and substantive obligations, and the weight accorded
to competing different interests in judicial balancing exercises.”*

6. The Road Not Taken: Missed Opportunities for General Principles, the
Rule of Law and Constitutional Resilience

Substantively, the case of KS and KD turns on general principles: the rule of law,
fundamental rights and the right to an effective remedy underpin the Court’s exten-
sion of jurisdiction in the CFSP. But explicit references to general principles are

8 Les Verts (n 14); Kadi I (n 51).

% See in this regard De Baere (n 29) 370-72.

%1 For the CFSP see Ramses A. Wessel, ‘General Principles in EU Common Foreign and Security
Policy’ in Katja S Ziegler, Pdivi Neuvonen and Violeta Moreno-Lax (eds), Research Handbook on
General Principles in EU Law. Constructing Legal Orders in Europe (Edward Elgar 2022) 607, 608;
for a comparative perspective see Ganesh Sitaraman and Ingrid Wuerth, ‘The Normalization of Foreign
Relations Law’ (2015) 128 Harvard Law Review 1897, esp. 1925 ff.

92 Smith, Ellis and Allbutt and others v Ministry of Defence [2013] UKSC 41, para 58, 76 (Lord Hope).

3 See Supreme Court of the Netherlands, 12/03324, The State of the Netherlands v Hasan Nuha-
novic, judgment of 6 September 2013; German Federal Constitutional Court, 2 BVR 2660/06, 2 BvR
487/07, Order of 13 August 2013 (Varvarin Bridge).

9 Smith, Ellis and Allbutt (n 79) para 76. See also German Federal Constitutional Court, 2 BvR
508/21, Judgment of 15 July 2025 (Ramstein — Deployment of Drones).



826 Katja S. Ziegler

conspicuously absent in the Court’s reasoning. This is despite being a core element
of the Union’s constitutional framework and despite their methodological relevance
for filling gaps, promoting coherence across policy areas and legal orders and for
enhancing legitimacy when developing the EU legal order. All these considerations
were relevant in the case of KS and KD. This means an opportunity was missed for
bolstering the coherence and legitimacy of the Court’s conclusions in the specific
case of KS and KD and for the broader constitutional potential of the case — as well
as for general principles as a tool in the EU legal order.

This methodological omission matters. How constitutional adjudication and rea-
soning is framed, shapes the scope of judicial review and the effects of the judgment.
General principles are not merely substantive norms but structural elements with
several important characteristics.

General principles of EU law are an independent source of primary law, forming
part of the ‘law’ of the EU, as referred to in Articles 19(1) TEU and 263(2) TFEU
which gives them constitutional legitimacy.” They have fulfilled the functions of
guiding interpretation to further the coherence of EU law, filling gaps in the EU legal
order, and providing grounds for legality review and claims of liability.”® Particularly
noteworthy is the role they have played across legal regimes and orders, both in fur-
thering intra-systemic coherence within the EU legal order (across policies) and be-
tween the EU and the legal orders of the Member States and international law (across
legal orders), and in constructing and constitutionalising the EU legal order itself.”’
This has in part to do with the way they are created, as the ‘synthesis’®® of an evalu-
ative and inductive-comparative approach, drawing on the constitutional traditions
of the Member States® which has a legitimacy enhancing effect. It is worth noting
that, since KS and KD has been decided, the Court relied in Commission v Poland
(ultra vires review) precisely on general principles — the general principle of effec-
tive judicial protection, reflected in Article 47 EUCFR — to support its reasoning
across legal orders. Drawing on the common constitutional traditions of the Member
States, the Court rejected Poland’s argument that certain EU acts were ultra vires

% Paul Craig, ‘General Principles of Law: Treaty, Historical and Normative Foundations’ in Katja
S Ziegler, Pdivi Neuvonen and Violeta Moreno-Lax (eds), Research Handbook on General Principles
in EU Law: Constructing Legal Orders in Europe (Edward Elgar 2022) 25, 26 ff.

% Piivi Neuvonen and Katja S Ziegler, ‘General Principles in the EU Legal Order: Past, Present
and Future Directions’ in Katja S Ziegler, Pédivi Neuvonen and Violeta Moreno-Lax (eds), Research
Handbook on General Principles in EU Law: Constructing Legal Orders in Europe (Edward Elgar
2022) 7, 18-19.

97 Koen Lenaerts and Jose A. Gutierrez-Fons, ‘The Constitutional Allocation of Powers and
General Principles of EU Law’ (2010) 47 Common Market Law Review 1629, 1654; Neuvonen and
Ziegler (n 96) 19.

98 Takis Tridimas, The General Principles of EU Law (2nd edn, Oxford University Press 2006), 20 ff.

9 Neuvonen and Ziegler (n 96) 15 ff.
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and infringed Polish constitutional identity. It emphasised that Article 2 TEU artic-
ulates not only EU values but also the identity of the EU as a common legal order,
requiring compliance of both the EU and the Member States.'® A similar line of
reasoning could have been employed to overcome the restriction of jurisdiction in
the CFSP.

In the hierarchy of norms in EU law, general principles enjoy the status of pri-
mary law. The Court referred to some general principles having constitutional sta-
tus,'®! which could even suggest a higher status within primary law.'*® Last but not
least, the existence of a general principle goes hand in hand with its enforcement
and, thus, access to judicial remedies, e.g. as grounds for legality review and dam-
ages actions. Recognising these characteristics would have provided a clearer meth-
odological foundation for the Court’s reasoning, bolstering the legitimacy of the
judgment and reinforcing the constitutional coherence of the EU legal order. They
might, thus, have facilitated taking a more principled approach.

6.1. Informing interpretation and furthering coherence

General principles act as interpretative tools to resolve tensions within primary law.
Through interpretation in conformity with general principles, textual specificity may
be reconciled with systemic constitutional requirements. A specific example for such
interpretation discussed above, would have been a narrower reading of Article 24(1)
TEU by interrogating the actual distinctiveness of the CFSP and the meaning of ‘spe-
cific rules and procedures.” General principles could have supported a principled
interpretation guided by Article 2 TEU values and the external relations acquis in
Article 21(1) TEU. An example is the interpretation of national constitutional iden-
tity in Article 4(2) TFEU through the values of Article 2 TEU.'® Such an interpre-
tation grounded in general principles of law would have had added value over just
applying the EU’s constitutional principles gua Treaty norms.

One of the features of general principles is their cross-cutting quality and pre-
sumption of applicability both in a horizontal and vertical dimension.'* They apply
horizontally within the EU across all policy areas, irrespective of the regulatory tech-
niques or institutional balances that govern specific domains. Thus, reasoning based
on general principles could have added further weight to a constitutionally principled

100 Commission v Poland (ultra vires review) (n 52) paras 106, 108, 177-180; similar reasoning in
Commission v Hungary (LGBTI+ rights) (n 52) para 525.

101 Case C-101/08 Audiolux SA e.a v Groupe Bruxelles Lambert SA (GBL) and Others and
Bertelsmann AG and Others EU:C:2009:626, para 63.

102 Neuvonen and Ziegler (n 96) 21. Cf also José Gutiérrez—Fons, ‘Fundamental Rights and the
Internal Functioning of the CJEU” in Elise Muir, Sacha Garben and Inge Govaere (eds), Activating
Human and Fundamental Rights Before the European Courts (Hart Publishing 2026) 297, referring to
norms at the ‘apex of the EU legal edifice.’

103 Commission v Poland (ultra vires review) (n 52) paras 180, 191, 222; Commission v Hungary
(LGBTI+ rights) (n 52) paras 559-561.

104 Craig (n 82) 36.
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approach derived from Articles 2, 19 and 21 TEU: that the rule of law, fundamental
rights and judicial protection apply even in areas characterised by exceptionalism
such as the CFSP. General principles could have provided a more robust framework
for conceptualising the tension between the exclusion of judicial review in the CFSP
and fundamental rights and the rule of law.

General principles also derive their legitimacy in part from the legal orders of the
Member States and are applicable in the vertical dimension. They cut across the legal
orders of the EU and its Member States. The cross-cutting nature of general principles
and their substantive origin in the Member States’ legal orders could have been used
to add legitimacy and weight to interpretating Treaty norms consistently with the val-
ues of Article 2 TEU qua general principles.'® This could have also widened the per-
spective to comparative considerations, e.g. the extent to which Member States today
allow for judicial review both in a CFSP context and in foreign relations generally.

Rather than presenting the clash as a textual conflict between opposing Treaty pro-
visions which rank formally at the same level, the Court might also have broken new
ground by recognising explicitly a clash between Treaty norms and unwritten general
principles of constitutional stature that were originally derived from the Member States’
constitutional traditions, thus emphasising the common ground and significance of the
norms in a ‘common legal order’,'*® adding weight to the application across policies in
the horizontal dimension and across legal orders in the vertical dimension.

6.2. Filling gaps

Considering the exclusion of jurisdiction in the CFSP from the vantage point of general
principles opens the perspective of potential gaps in the EU legal order — and how these
might be filled. Although the issue in KS and KD looks prima facie like a conflict
between two sets of written Treaty norms, approaching the case from the angle of gen-
eral principles raises the questions: is there a gap and how is it to be filled?

As discussed above,'"” gaps in judicial protection have indeed arisen in the EU
legal order when considering its evolution and contextual factors: factual and legal
developments which led to an intensification of CFSP actions since the Maastricht
Treaty mean that the rationale for the exclusion of jurisdiction in the CFSP no longer
matches the present-day circumstances. But the Court did not situate its interpreta-
tion within the evolving context of EU external action, developments in international
law, and shifts in domestic constitutional practice.'”® The expansion of CFSP activ-
ities with individual rights implications has outpaced the limits on accountability
retained in the Treaties. At the same time, domestic courts increasingly adjudicate

105 Cf above (n 100).

106 Above (n 52).

107 See above, text at n 85.
108 See above text at n 90.
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foreign policy matters.'” Against this backdrop, a categorical exclusion of entire
policy fields from judicial review is anachronistic. General principles could have
served as the tool to bridge this structural gap, aligning the CFSP framework with
contemporary accountability standards and ensuring constitutional coherence.

The exclusion of judicial review in the CFSP in the wording of the Treaties is an
example of the still relatively immature nature of the EU legal order in this respect.
The same is true for the lack of clearer constitutional hierarchies between Treaty
provisions and in EU primary law more broadly. This is reflected in gaps and points
to a need for a clearer constitutional framework and greater degree of constitution-
alisation of the EU legal order. As a still maturing constitutional order, the EU legal
order has a heightened need for unwritten norms, such as general principles of law,
to facilitate a dynamic dialogue with external legal orders. Opening it to comparative
and international human rights law experiences may contribute to filling normative
gaps, reinforcing both its coherence and its legitimacy.

As discussed above, general principles could have supported filling the gap in ju-
dicial protection, particularly by adding a general fundamental rights ‘exception’ to the
restrictive measures exception in Article 275(2) TFEU.''® Such an approach would
have organically incorporated judicial review of CFSP acts which impact on funda-
mental rights without introducing a nebulous ‘political and strategic issues’ criterion.

6.3. Developing constitutional hierarchy in the EU

A further missed opportunity concerns the development of a substantive constitu-
tional hierarchy, to further constitutionalise the EU legal order. Formally, all Treaty
provisions of the TEU and TFEU'"! and general principles share equal status. But
this is problematic, as any Treaty rule may be pitched against formally equal-ranking
Treaty provisions — as EU fundamental values were pitched against the exclusion of
jurisdiction in the CFSP. The EU legal order already recognises substantive consti-
tutional hierarchies in its language in Article 2 and 3(5) and 21 TEU and structurally
in the EU accession criteria and conditions for suspension for membership rights.'"?
Until recently, the Kadi I case has been the clearest expression of this in according a
higher rank to the foundational principles of liberty, democracy, and human rights
over other Treaty norms.'"> More recent jurisprudence, such as the fleshing out of
the distinction of specific and essential characteristics of autonomy in Opinion

109 Angelo Jr. Golia, ‘Judicial Review, Foreign Relations and Global Administrative Law: The
Administrative Function of Courts in Foreign Relations’ in Helmut Philipp Aust and Thomas Kleinlein
(eds), Encounters between Foreign Relations Law and International Law: Bridges and Boundaries
(Cambridge University Press 2021) 130, 131.

110 See above text at n 84.

1T See Art 1(3) TEU.

112 Arts 49 and 7 TEU.

113 In that case, Art 347 TFEU, see Kadi I (n 49) para 303.
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1/17,"* the Budget Conditionality Regulation judgments''® and, most recently, in

Commission v Poland (ultra vires review)"''® and Commission v Hungary (LGBTI+
rights),"” affirm that Article 2 TEU values and general principles form the constitu-
tional core of the EU legal order.'"®

Had the Court explicitly articulated such a hierarchy of a constitutional core in
KS and KD, it could have clarified the relative weight to be accorded to the specific
characteristics of the CFSP on the one hand and the Union’s foundational constitu-
tional principles as essential characteristics''® on the other hand, thereby requiring
the former to be interpretated in the light of the latter. This would have strengthened
the constitutional logic of the judgment and may also contribute to building consti-
tutional resilience'?® of the EU legal order against rule-of-law backsliding. Recog-
nising the direct enforceability of Article 2 TEU in Commission v Hungary (LGBTI+
rights)'*' may provide the basis for the further development of substantive normative
hierarchy in the EU legal order in the future.

6.4. Implications for the rule of law and constitutional resilience

By not engaging with the methodological and structural role of general principles,
KS and KD missed an opportunity to reinforce the EU’s rule-of-law architecture. A
more principled approach, developing the core of constitutional principles in the hi-
erarchy of EU law, grounded in general principles, would have clarified the consti-
tutional limits of political discretion, provided a clearer and broader foundation for
judicial protection, and contributed to a more coherent EU legal order overall. Ad-
ditionally, pointing to multiple legal bases of the same norms and principles can en-
hance the reasoning and legitimacy of the outcome, even if the content of the norm
is identical.'**

114 Opinion 1/17 EU:C:2019:341, para 101. See in this regard Moreno-Lax and Ziegler (n 37) 230-233.

15 Poland v Parliament and Council (n 52) para 145; Hungary v Parliament and Council (n 52).

116 Commission v Poland (ultra vires review) (n 52) para 191.

7 Commission v Hungary (LGBTI+ rights) (n 52) para 561.

118 See in this regard also Jiirgen Bast and Armin von Bogdandy, ‘The Constitutional Core of the
Union: On the CJEU’s New, Principled Constitutionalism’ Common Market Law Review 1471; Pablo
Cruz Mantilla de los Rios, ‘European Constitutional Identity as the Unamendable Core of the EU
Treaties’ 20 European Constitutional Law Review 545.

119 Commission v Poland (ultra vires review) (n 52) paras 167-169, 176; Commission v Hungary
(LGBTI+ rights) (n 52) para 522 echo the distinction of specific and essential characteristics in the Court’s
autonomy jurisprudence, e.g. Opinion 1/17 (n 114), para 101; Moreno-Lax and Ziegler (n 37) 230-233.

120 On measures enhancing constitutional resilience see e.g. Andrds Jakab, ‘Constitutional
Resilience’ in Rainer Grote and others (eds), Max Planck Encyclopedia of Comparative Constitutional
Law (2021), esp. paras 15, 17.

121 Commission v Hungary (LGBTI+ rights) (n 52).

122 In some instances, it matters substantively, for example, where general principles have a wider
scope of application than the Charter on Fundamental Rights, cf Katja S Ziegler and Aristi Volou,
‘Human Rights and General Principles: Beyond the EU Charter of Fundamental Rights’ in Katja S
Ziegler, Pédivi Neuvonen and Violeta Moreno-Lax (eds), Research Handbook on General Principles in
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By drawing on multiple sources of authority, the Court could have articulated
the EU’s foundational values as constitutional principles of a higher normative rank
within the EU legal order. Such an approach would not only contribute to strength-
ening the constitutional resilience of the Union itself, but also of the Member States
by embedding those values more firmly within the broader European constitutional
framework.'> Embedding the constitutional values of the EU in a multi-layered hu-
man rights protection through EU accession to the ECHR would further contribute
to building constitutional resilience. It can only be hoped that KS and KD will be
applied in a way to have eliminated the remaining obstacle'** — and that the oppor-
tunity for EU accession has not passed in the meantime.

Given the increasing contestation of EU primacy, foundational values and fun-
damental rights more broadly within certain Member States, the articulation of a
clear constitutional hierarchy, rooted in general principles, holds the potential not
only to resolve conflicts but to differentiate legitimate from illiberal constitutional
arguments. A robust constitutional debate with EU Member States about the EU’s
core values needs to be distinguishable from illiberal resistance which uses formal-
istic challenges to primacy of EU law to undermine EU core values. The missed
opportunities in KS and KD thus resonate well beyond CFSP: they speak to the on-
going project of constitutionalising the EU’s internal legal order as such and radiat-
ing rule-of-law commitments across legal orders.

This makes it particularly salient that the direct and transnational potential of gen-
eral principles for the rule of law was not harnessed to provide a basis for potentially
influencing other legal orders, first and foremost within the EU, but also beyond. Gen-
eral principles are also a tool of transnational law-making: they are an opening device
by which courts of different legal orders may directly or indirectly communicate, both
internally in relation to EU Member States and externally, projecting to the wider
world. Against this background, the limited methodological engagement with general
principles in KS and KD represents a further missed opportunity.

EU Law: Constructing Legal Orders in Europe (Edward Elgar 2022) 327, 338 ff. For the multilayered
protection of fundamental rights in the UK as a factor of constitutional resilience cf Katja S Ziegler,
‘Asymmetrischer Grundrechtsschutz im Mehrebenensystem im Vereinigten Konigreich nach dem
Brexit: Fragmentierung der Grundrechte als Faktor der Resilienz der Verfassung?’ in Johannes
Eichenhofer, Kathrin Groh and Katja S. Ziegler (eds), Selbstbehauptung der Demokratie (Mohr Siebeck
2025) 503, 523, 528 et seq, 531 ff.

123 For an example of this approach see Commission v Poland (ultra vires review) (n 52), e.g. para
106.

124 Opinion 2/13 (n 14) paras 254, 256, 258.






	General Principles in EU External Relations Law and the EU as a Global Actor
	edited by Eva Kassoti, Andrea Ott and Ramses A. Wessel
	General Principles and Fundamental Rights Review in the Common Foreign and Security Policy 
	after KS and KD v Council et al.: A Missed Opportunity for the Rule of Law
	Katja S. Ziegler*
	Table of Contents: 1. 1. Introduction – 2. Background to the case: KS and KD in a legal blackhole – 3. CJEU jurisdiction and the curious argument from the principle of conferral – 3.1 Conferral as a principle of integration – 3.2 Fundamental rights review as constitutionalisation, not integration – 3.3 Shift from conferral to consent in the Court’s reasoning? – 3.4 Implications for the interpretation of Articles 24 TEU and 275 TFEU– 4. A Principled approach to jurisdiction in line with EU constitutional and general principles – 5. Specific interpretive approaches to the exclusion of jurisdiction in Articles 24(1) TEU and 275 TFEU – 5.1 Casuistic expansion of jurisdiction before KS and KD – 5.2 Jurisdiction as a rule or an exception after KS and KD? – 5.3 Missed opportunities for an incremental interpretation of the Treaty provisions – 6. The road not taken: missed opportunities for general principles, the rule of law and constitutional resilience – 6.1 Informing interpretation and furthering coherence – 6.2 Filling gaps – 6.3 Developing constitutional hierarchy in the EU – 6.4 Implications for the rule of law and constitutional resilience.
	Abstract: The article critically reviews the state of play of judicial review in the CFSP after the Grand Chamber judgment of 10 September 2024 in KS and KD. The decision creates a potential pathway to closing some gaps in fundamental rights protection in the CFSP and, thus, advances judicial protection. However, the CJEU also missed an opportunity to constitutionalise the EU legal order by articulating a principled approach to judicial review in the CFSP based on EU core values. General principles of EU law could have assisted the Court in developing such a principled constitutional approach because of their specific characteristics and functions: as gap-fillers and as enhancing coherence and legitimacy when developing the EU legal order. 
	Keywords: judicial review in the CFSP – general principles of EU law – rule of law – constitutional resilience – unwritten sources of law – principle of conferral – coherence. 
	1. Introduction
	2. Background to the Case: KS and KD in a Legal Blackhole
	3. CJEU Jurisdiction and the Curious Argument from the Principle of Conferral
	3.1. Conferral as a principle of integration
	3.2. Fundamental rights review as constitutionalisation, not integration
	3.3. Shift from conferral to consent in the Court’s reasoning?
	3.4. Implications for the interpretation of Articles 24 TEU and 275 TFEU 
	4. A Principled Approach to Jurisdiction in Line with EU Constitutional and General Principles
	5. Specific Interpretive Approaches to the Exclusion of Jurisdiction in Articles 24(1) TEU and 275 TFEU
	5.1. Case-by-case expansion of jurisdiction before KS and KD
	5.2. Jurisdiction as a rule or an exception after KS and KD?
	5.3. Missed opportunities for an incremental interpretation of the Treaty provisions
	6. The Road Not Taken: Missed Opportunities for General Principles, the Rule of Law and Constitutional Resilience
	6.1. Informing interpretation and furthering coherence
	6.2. Filling gaps
	6.3. Developing constitutional hierarchy in the EU
	6.4. Implications for the rule of law and constitutional resilience
	Segnalibri Word
	NewTest


