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1. Introduction

The requirement of unity in international representation or often the lack of this unity
between EU and Member States has played a role in the negotiation and conclusion of
mixed international agreements, in multilateral fora and international organisations
where both EU and Member States participate. A recent example of discord involving
Hungary illustrates this. The EU Member States agreed in a common position under
Article 218 (9) TFEU on removing cannabis from Schedule IV of the Convention on
Narcotic Drugs at a meeting of the United Nations Commission on Narcotic Drugs
(CND) in December 2020. The Member States agreed by qualified majority, with only
Hungary voting against this common position. Eventually, Hungary voted twice con-
trary to the EU common position during the vote on the World Health Organisation
recommendations on cannabis and cannabis-related substances in the international fo-
rum. This friction then triggered an infringement procedure by the Commission in
which the unity in international representation played a central role. And, indeed, the
CJEU came to the conclusion that the situation arising is likely to compromise the
principle of unity in the international representation of the European Union and its
Member States and weaken the negotiating powers of the Union towards other parties.
Therefore, Hungary acted in breach of the sincere cooperation principle in Article 4(3)
TEU.' Hungary’s singular action affected the EU exclusive powers and a common
strategy agreed based on common position under Article 218 (9) TFEU. This situation
triggered, according to the Court, ‘special duties of action and abstention’.?

Other poignant examples challenging the unity between the EU and some of its
Member States are found in the adoption of the UN Global Compact for Migration
in 2018 or the multilateral Istanbul Convention (Council of Europe Convention on
preventing and combating violence against women and domestic violence) which
both EU and Member States due to the competence divide have to ratify as a mixed

! Case C-271/23 European Commission v Hungary, EU:C:2026:45, and Opinion of the AG Me-
dina, EU:C:2025:128, paras154 and 157.

2 European Commission v Hungary (n 1), and Opinion of the AG Medina in European Commission
v Hungary (n 1), para.154.

3 Fourteen EU Member States (Belgium, Croatia, Cyprus, Estonia, Finland, France, Germany,
Greece, Ireland, Luxembourg, Portugal, Slovenia, Spain, and Sweden) approved the Global Compact
without any additional note. Five EU Member States (Denmark, Malta, the Netherlands, and the United
Kingdom) approved the Global Compact attaching an explanatory note thereby reaffirming their
national sovereignty in migration matters. Five EU Member States (Austria, Bulgaria, Italy, Latvia, and
Romania) abstained from voting. One EU Member State, Slovakia, was not at the UN General
Assembly on that day and therefore could not vote due to disagreement in the government, see in detail:
P Melin, ‘The Global Compact for Migration: Lessons for the Unity of EU Representation’ (2019) 21
European Journal of Migration and Law 194.
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agreement. The EU has ratified the Istanbul Convention in 2023* — and 21 out of 27
Member States have ratified the agreement until now— but 5 Member States will not
ratify and even Latvia decided to withdraw from it again.’

However, the requirement of unity in international or external representation
could also play a role in other forms and acts of external representation. External
representation, as defined by the European Commission is ‘an act of expressing the
position of the Union on certain issues on the international scene’.® Such action not
only happens on the vertical level of representation divided between EU and Member
States but is also relevant in regard to the Union’s actors on the horizontal level. This
latter situation addresses the question which institutions expresses positions of the
Union externally. The treaty-making provision of Article 218 TFEU lays down the
details in the life-cycle of an international agreement.” However, aside of interna-
tional agreements, external representation can take the form of unilateral, bilateral
and multilateral acts in which the EU participates either through statements or dec-
larations on international events,® and in international fora and international organi-
sations.’ The bilateral instruments are international agreements but also can take the
form of Memoranda of Understanding, joint statements or working arrangements. '’

4 Opinion 1/19 Istanbul Convention EU:C:2021:198; P Koutrakos, ‘Confronting the Complexities of
Mixed Agreements Opinion 1/19 on the Istanbul Convention’ (2022) 47 European Law Review 247; M
Chamon, ‘The Court’s Opinion in Avis 1/19 regarding the Istanbul Convention” EU Law Live (2021) 1-8.

3 Chart of signatures and ratifications of Treaty 210, status of 23.6.2026, at www.coe.int. The
withdrawal concerns Latvia, see G Peseckyte, ‘Latvia’s parliament votes to quit global treaty protecting
women’ (Politico, 31 October 2025), at www.politico.eu.

¢ European Commission, ‘Vademecum on the external action of the European Union’ 1st January
2011 (SEC(2011)881/3), 21. See also on the definition of external representation: F Casolari, ‘The
principle of loyal cooperation: A ‘master key’ or EU external representation?” in S Blockmans and R
A Wessel (eds), Principles and Practices of EU external representation (CLEER working paper
2012/5) 11, 12; and M Gatti and P Manzini, ‘External representation of the European Union in the
conclusion of international agreements’ (2012) 49 Common Market Law Review 1703.

7 P Beckhout, EU external relations law (Oxford University Press, 2n edn 2011) 193.

8 Statement and remarks, ‘Syria: Statement by the High Representative on behalf of the European Union
on the situation’, 640/25 24/07/2025, at: www.consilium.europa.eu; Joint statement by the President of the
European Council, the President of the European Commission and the President of the European Parliament
‘on the third anniversary of Russia’s invasion of Ukraine’, at: www.consilium.europa.cu; Statement by
President von der Leyen ‘on the deal on tariffs and trade with the United States’, at: ec.europa.eu.

® EEAS, ‘EU Explanation of Position — HRC60 — Technical assistance and capacity-building for
Yemen in the field of human rights’ (Geneva, 9 October 2025), at www.eeas.europa.ecu; EEAS, ‘EU
Statement at the General Council Meeting of the WTO’ (Geneva, 6 October 2025), at: www.eeas.europa.cu

19 European Commission, ‘Decision on a Memorandum of Understanding on a Clean Trade and
Investment Partnership between the European Union and the Republic of South Africa’ C (2025) 6847
(8 October 2025); European Commission ‘Decision on the Joint Statement of the Second Meeting of
the EU-Japan Digital Partnership Council’ C(2024) 2929 (29 April 2024); EEAS, ‘Intention to Nego-
tiate a Non-Binding Instrument (“NBI”) in the Form of a Joint Statement with the United States of
America in the Framework of the US-EU Energy Council’ (2023); European Agency for the
Management of Operational Cooperation at the External Borders (Frontex), ‘Working Arrangement on


https://www.coe.int/en/web/conventions/full-list?module=signatures-by-treaty&treatynum=210
https://www.politico.eu/article/latvias-parliament-quits-istanbul-convention/
https://www.consilium.europa.eu/en/press/press-releases/2025/07/24/syria-statement-by-the-high-representative-on-behalf-of-the-european-union-on-the-situation/pdf/
https://www.consilium.europa.eu/en/press/press-releases/2025/02/24/joint-statement-by-the-president-of-the-european-council-the-president-of-the-european-commission-and-the-president-of-the-european-parliament-on-the-third-anniversary-of-russia-s-invasion-of-ukraine/
https://ec.europa.eu/commission/presscorner/api/files/document/print/en/statement_25_1915/STATEMENT_25_1915_EN.pdf
https://www.eeas.europa.eu/delegations/un-geneva/eu-explanation-position-hrc60-technical-assistance-and-capacity-building-yemen-field-human-rights_en?s=62
https://www.eeas.europa.eu/delegations/world-trade-organization-wto/eu-statement-general-council-meeting-06-07-october-2025_en?s=69
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The contribution aims to assess how this requirement of unity in international rep-
resentation which is not explicitly mentioned in the Treaty but mainly linked to the
sincere cooperation principle under Article 4(3) TEU — has evolved in the jurisdiction,
whether it is a general principle or an objective on the vertical level — between EU and
its Member States and which obligations flow from it. It then, in part 3, asks the ques-
tion whether it could play a role in the horizontal relationship — between EU institu-
tions — and could infuse more unity into the fragmented external representation, so the
relationship between the Commission and Council and other actors when representing
the Union towards third countries and international organisations. This idea was picked
up by Advocate General Eleanor Sharpston in the MoU Switzerland case on the con-
clusion of a non-binding MoU with Switzerland where Council and Commission dis-
puted the correct procedure on external representation.

The Advocate General concluded:

‘It requires each institution to abstain from any measure that could jeopardise the attain-
ment of the Union’s objectives and to contribute to facilitating the tasks of the other
institutions. In the context of the principle of sincere cooperation as it applies between
the Union and the Member States, the Court has said that the obligation flows from the
requirement of unity of the international representation of the Union. In my view, the
same applies between Union institutions’.!!
However, the requirement or principle of unity in (or of) the international representation
has found its way into the vertical relationship at best as an accidental principle to which
the European Court of Justice'?> (CJEU) has been more ambivalent than committed in
its early case law. Over time, however, an evolution in the case law has occurred. The
contribution will discuss this under point 2. Under point 3, the article turns to the ques-
tion how far unity in international representation can be borrowed for the fragmented
external representation and become a requirement of unity between the EU institutions.

2. Unity in international representation: An accidental and ambivalent principle?

A first look at the judgments and opinions discussing unity in international represen-
tation reveals that the CJEU does not use it consistently. It is not evident whether
and how far it is a self-standing principle or just explaining the circumstances of
applying sincere cooperation and the duty of cooperation in the context of mixed

Establishing Operational Cooperation with the Ministry of Internal Affairs of Kosovo’ (29 January
2023), at: prd.frontex.europa.eu.

' Opinion of AG Sharpston in Case C-660/13 MoU Switzerland, EU:C:2016:616.

12 Case C-271/23 European Commission v Hungary (n 1).


https://prd.frontex.europa.eu/wp-content/uploads/wa_with_kosovo-1.pdf
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agreements'® or in the situation of a common strategy agreed under Article 218 (9)
TFEU within an international body.

In later judgments, the requirement of unity in international representation is bet-
ter explained by the judges and focussing on the aim to ensure the achievement of
Union tasks and to enable the coherence and consistency of the action and its inter-
national representation.'* But in this context, unity in international representation
appears more as an objective than a principle, meaning that sincere cooperation re-
quires that EU and Member States cooperate to achieve the objective of unity in
international representation. '

Unity in international representation is not explicitly mentioned in the Treaty. In
Court judgments, it is closely connected to duty of close or sincere cooperation,
which is built on the principle of sincere cooperation (Article 4 (3) TEU) and has
more recently been connected to the principle of consistency (reflected in Article 21
TEU and Article 13 (1) TEU). Exceptionally, judgments allude to it being a self-
standing principle.'® However, it remains an ambivalent and ambiguous concept
whose nature is difficult to identify, and it is questionable whether it forms a mere
objective or even a principle in its own right. It starts already with its name, mainly
referred to as ‘the unity in or of international representation’, but exceptionally also
identified as ‘the unity in external representation’.'” And it is, despite its ambiguous
nature, often highlighted by EU institutions in the negotiating mandate for interna-
tional agreements or concerning the participation in international bodies.'®

Before the contribution starts to investigate this unity in international representa-
tion closer, an explanation is necessary on how to conceptualise principles. As the ed-
itors of this special issue have explained in the introduction, the definition of general

13 See, for instance: J Larik, ‘Pars pro toto: The Member States Obligations of Sincere
Cooperation, Solidarity and Unity’ in M Cremona (ed), Structural Principles and Their Role in EU
External Relations Law (Hart Publishing 2018) 175, 183.

14 Case C-266/03 Commission of the European Communities v Luxembourg, EU:C:2005:34; Case
C-433/03 Commission of the European Communities v Germany, EU:C:2005:462.

15 In this direction: Neframi identifies it as the objective of identity of the Union in the international
sphere. See E Neframi, ‘The Duty of Loyalty: Rethinking its Scope through its Application in the Field
of EU External Relations’ (2010) 47 Common Market Law Review 323; E Neframi, ‘Vertical Division
of Competences and the Objectives of the European Union’s External Action’ in M Cremona and A
Thies, The European Court of Justice and External Relations Law (Hart Publishing 2014) 93.

16 See also in Case C-246/07 PFOS, EU:C:2010:203, para 104; Opinion 1/19 Istanbul Convention
(n 4) para 256 and Case C-271/23 European Commission v Hungary, EU:C:2026:45.

17 Tbid para 257; or see: C-687/15 (European Commission v Council of the European Union),
EU:C:2017:803.

18 Decision 2022/2349 of the Council of 21 November 2022 authorising the opening of
negotiations on behalf of the European Union for a Council of Europe convention on artificial
intelligence, human rights, democracy and the rule of law, art. 2; Decision 2013/103 of the Council of
16 June 2011on the Internal arrangements for the Council, the Member States and the Commission in
proceedings under OTIF, on the signing and conclusion of the Agreement between the European Union
and the Intergovernmental Organisation for International Carriage by Rail.
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principles remains difficult and in EU external relations law under-explored and under-
theorised.'” They explained the importance of general principles as providing justifi-
cations for the application of concrete rules, they can be used as aids to interpretation
and they also act as standards for judicial review.?’. Hence, principles can hold a sup-
portive role in guiding legal interpretation or provide an autonomous source of primary
law, but it is not always clear which exact function principles have, as Neuvonen and
Ziegler observe.?' General principles remain an important tool in constructing and ar-
ticulating the EU’s distinct constitutional identity and furthering the integration pro-
ject, thus expressing its core values.?” This can be no different in EU external relations
law.? However, one peculiarity of external relations law is the open-endedness of its
objectives compared to internal policies aiming to achieve specific objectives such as
the internal market or the common transport policy.** The difficulties in defining the
content of principles in EU external relations law is addressed with typologies and
categorisations. Marise Cremona divides the structural principles of EU external rela-
tions law in such a way that she speaks of relational and systemic principles.? Rela-
tional principles, such as the conferral of powers or the duty of cooperation, determine
the relationship between actors or legal subjects. Systemic principles — in her reading
— such as coherence, effectiveness and autonomy, are concerned with the operation of
the system as a whole and building the EU’s identity as a global actor.*® She also
stresses that both categories of relational and systemic principles work together in
building a constitutional space.

Another distinction which is drawn for general principles (in international law) is
the obligation of means or conduct versus the obligation of result. Obligations of con-
duct are more flexible than obligations of result. ?” Wolfrum elaborates that interna-
tional obligations of result require that the State ensures the obtainment of a particular

19F Kassoti, A Ott and RA Wessel, ‘General Principles of EU External Relations Law and the EU
as a Global Actor: An Introduction’ (2026) 11 European Papers 709.

20 Tbid.

21 P J Neuvonen and K S Ziegler, ‘General Principles in the EU Legal Order: Past, Present and
Future Directions’ in K S Ziegler, PJ Neuvonen and V Moreno-Lax (eds), Research Handbook on
General Principles in EU Law: Constructing Legal Orders in Europe (Edgar Elgar 2022) 7.

22 T Tridimas, General Principles of EU Law (Oxford University Press 2006).

23 See also A Thies, ‘EU General Principles in External Relations: Shaping the EU as a Global
Actor and Dealing with its Accountability’ in K S Ziegler, PJ Neuvonen and V Moreno-Lax (eds),
Research Handbook on General Principles in EU Law: Constructing Legal Orders in Europe (Edgar
Elgar 2022) 577.

24 M Cremona, ‘Structural Principles and Their Role in EU External Relations Law’ in M Cremona
(ed), Structural Principles in EU External Relations Law (Hart Publishing 2018) 3; M Cremona and A
Thies, ‘Principles of EU External Action’ in R A Wessel and J Larik (eds), EU External Relations Law
(3nd edn, Hart Publishing 2026) 29.

%5 Ibid 17-29.

26 Ibid 16.

27 CP Economides, ‘Content of the Obligation: Obligations of Means and Obligations of Result’ 371—
382 in J Crawford et al (eds), The Law of International Responsibility (Oxford University Press 2010).
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situation — a specified result — and leaves it for that State to achieve such a situation or
result by means of its own choice. In other words, the distinction between obligations
of conduct and those of result depends on whether the international obligation concerns
the performance (or omission) of a particular act or the establishment/maintenance of
a particular situation.”®

In EU external relations law and assessing the obligations flwoing from sincere
cooperation, van Elsuwege argues that when the Union is exclusively competent, the
Member States are under an obligation to either follow an established Union position
or do not act at all. In case of a shared competence, the duty of cooperation merely
implies an obligation of conduct.?’ Cremona generally explains sincere coooperation
as negative and positive but also substantive and procedural terms in form of refrain-
ing from entering into commitment interfering with the Union tasks or obligations
to proceed by common action.’® Neframi explains that the content of the duty of
cooperation is an obligation of conduct and the requirement of unity in international
representation is not an obligation to achieve a result but a negative obligation of
Member States to abstain from any action jeopardising a Treaty objective.’' But she
also emphasises that the concretisation of the duty of close cooperation through a
binding Union act — such as a common position according to Article 218 (9) TFEU,
can turn the unity into a requirement to achieve a result.*

As it can be seen from this literature overview, unity in the international represen-
tation does not appear in the lineup of relational and systemic principles. This gap is
related to its fuzzy background as it builds on sincere cooperation — a relational prin-
ciple — but also is connected to coherence and effectiveness characterised as systemic
principles.®®> The duty of cooperation also appears to change from an obligation of
conduct to an obligation of result under special circumstances, such as in case of a
commonly agreed position or a field of EU exclusive competences. The Court ex-
plained that the duty of cooperation results from the requirement of unity in the inter-
national representation.’* This reasoning gives the impression that unity serves as a
“principal’ principle. In later judgments, the Court explained that the duty of close co-
operation or abstention applies in order to facilitate the achievement of the Community

28 R Wolfrum, ‘Obligation of Result Versus Obligation of Conduct: Some Thoughts About the
Implementation of International Obligations 363-383 in M H Arsanjani et al (eds), Looking to the
Future: Essays on International Law in Honour of W. Michael Reisman (Martinus Nijhoff 2011),.

2 P van Elsuwege, ‘The Duty of Sincere Cooperation and Its Implications for Autonomous
Member State Action in the Field of External Relations’ 288—290 in M Varju, (ed), Between
Compliance and Particularism (Springer 2019).

30 M Cremona, Defending the Community Interest: the duties of cooperation and compliance
129-130 in M Cremona and B de Witte (eds), EU Foreign Relations Law (Hart Publishing, 2008).

31 Neframi, ‘The Duty of Loyalty’ (n 15).

32 Ibid 357.

3 Tridimas places the duty of cooperation flowing from sincere cooperation as a systemic
principle, T Tridimas (n 22).

34 Opinion 2/91 (ILO Opinion), EU:C:1993:106.
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tasks and to ensure the coherence and consistency of the action and its international
representation.”” This, however, links to another self-standing principle in EU external
relations — the principle of coherence or consistency. In post-Lisbon jurisdiction, the
direct link between sincere cooperation and unity is emphasised, namely that the re-
quirement of unity in the representation of the European Union arises from the obliga-
tion of sincere cooperation.**

This ambivalent nature of this requirement or principle derives from its fuzzy
origin in the CJEU’s jurisprudence. The requirement of unity originates from Ruling
1/78, a case on the Euratom Treaty, where the Court stressed the unity and harmony
of action in external relations. This explanation was linked to a reference to Article
102 Euratom Treaty in which the coordination between Member States and Commu-
nity in regard to mixed agreements is emphasised.’’ Ruling 1/78 emphasised the
close cooperation between the EU and Member States when mixed agreements are
concluded and based it on the sincere cooperation clause found in the Euratom
Treaty.*® Interestingly, Ruling 1/78, which is seen as the starting point for the duty
of cooperation concerning mixed agreements,*® did not use the word ‘unity” in inter-
national representation at all. It explained that the same principles that govern the
distribution of powers inside the Community also govern its external relations. The
Court therefore stressed the ‘harmony between international action’ by the Commu-
nity and the construction of jurisdiction and powers within the Community based on
the ERTA case to emphasise that the obligations arising from the Convention could
be fulfilled.*’ It has been correctly argued that Ruling 1/78 prepared the ground for
the synchronisation of the duty of close cooperation between the different commu-
nities*!, comparable to the ERTA judgment in relations to the parallelism between
external and internal competences.*’ The driving force behind the link between Rul-
ing 1/78 and ERTA was judge Pierre Pescatore, in both cases the judge-rapporteur,

35 PFOS (n 16).

36 C-600/14 (COTIF I), EU:C:2017:935.

37 Agreements or contracts concluded with a third State, an international organisation or a national
of a third State to which, in addition to the Community, one or more Member States are parties, shall
not enter into force until the Commission has been notified by all the Member States concerned that
those agreements or contracts have become applicable in accordance with the provisions of their
respective national laws.

38 Ruling 1/78, EU:C:1978:202.

3 A Sodersten, ‘The Birth of the Principle of Close Cooperation, Declaration of Competences and
the Ruling Procedure: Ruling 1/78” in G Butler and R A Wessel (eds), EU External Relations Law: The
Cases in Context (Hart Publishing 2022) 111.

40 Ruling 1/78 (n 38).

41 See Eeckhout, (n 7) 242; C Hillion on this point, ‘Mixity and Coherence in EU External
Relations: The Significance of the “Duty of Cooperation™ in C Hillion and P Koutrakos (eds), Mixed
Agreements Revisited (Hart Publishing 2010) 90-91.

4 1 MacLeod, ID Henry and S Hyett, The External Relations of the European Communities
(Clarendon Press 1996) 48; A Ott, ‘EU Competences’ in Wessel and Larik (eds), (n 24), 66.
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who emphasised ‘the need for the internal process of unification to progress in har-
mony with the right of representation.”*

Nevertheless, it took a while until ‘in harmony with the right of representation’
became ‘the unity in international representation’. The International Labor Organi-
zation’s (ILO) Opinion (Opinion 2/91), relied explicitly on Ruling 1/78 to explain
that in case of shared competences the close cooperation between the European
Community and the Member States needs to be ensured.** And this duty results from
the requirement of unity in the international representation of the Community.* This
argumentation was repeated in subsequent decisions, in the WTO Opinion 1/94 and
the FAO ruling.*® That this duty is anchored in the sincere cooperation principle can
only at the beginning be deduced from the argument of an harmonious interpretation
of principles and that the sincere cooperation clause under the Euratom Treaty was
also of importance to establish the duty of cooperation in the EC Treaty.*” Only post-
Lisbon, in the COTIF I and /I rulings, the Court clearly stated that the duty of coop-
eration flows from sincere cooperation (Article 4(3) TEU).*® This case law reasoning
lets one wonder whether the unity in international representation forms a self-stand-
ing principle or it builds on the principle of sincere cooperation and explains the
raison d’etre of the duty of cooperation.

The Court itself used the expression principle for the unity in international rep-
resentation in only three rulings. In the PFOS (Commission v Sweden) case, the
judges spoke about the ‘principle of unity’.** And it was once more mentioned as a
principle in the Istanbul Convention Opinion 1/19, where the Court referred to ‘the
principle of the unity in the external representation of the European Union’.”® The
most recent reference to the principle of unity in the international representation is
found in the Commission v Hungary case where the Court explains that Hungary’s
‘conduct undermined the effectiveness of the international action of the European
Union and the latter’s credibility and reputation on the international scene.’’

However, in the majority of cases, it is used more as a concept or requirement to
indicate that the unity in international representation needs to be linked to other Treaty

43 P Pescatore, The Law of Integration: Emergence of a New Phenomenon in International Relations,
Based on the Experience of the European Communities (Brill 1974) 43; and see also P Pescatore, ‘External
Relations in the Case-Law of the Court of Justice of the European Communities’ (1979) 16 Common
Market Law Review 615.

4 Opinion 2/91 (n 34)

4 Ibid.

46 Opinion 1/94, EU:C:1994:384; Case C-25/94 (FAO), EU:C:1996:114.

47 Ruling 1/78 (n 38); see also the literature, Hillion (n 41) 88 and M Klamert, The Principle of
Loyalty in EU Law (Oxford University Press 2014).

4 COTIF I (n 36); Case C-620/16 (COTIF II), EU:C:2019:256, para 92.

4 PFOS (n 16) paras 75 and 104.

30 Opinion 1/19 (n 16) para 257.

31 European Commission v Hungary, EU:C:2026:45, and Opinion of the AG Medina,
EU:C:2025:128, paras. 154 and 158.
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principles. In two decisions, Commission v Luxembourg and Commission v Germany,
unity is linked with the insurance of coherence and consistency of the action.>? Co-
herence or consistency, however, are separate principles and not identical to sincere
cooperation, and now found in Articles 21 (3) and 13 (1) of the TEU.** In the seminal
PFOS case, the obligation to cooperate was based on both notions: the unity in the
international representation on one hand and coherence and consistency on the other.
This was illustrated in the judgment in the idea that, in the case of shared compe-
tences, EU and Member States have the obligation to cooperate in the process of ne-
gotiation, conclusion and the fulfilment of commitments entered into. This coopera-
tion obligation flows from the unity in international representation. The other situa-
tion, where the Court emphasised the unity in international representation was when
that the Commission is authorised to negotiate a multilateral agreement on behalf of
the Union. Then the duty of abstention by the Member States applies in line with
facilitating the achievements of the Community tasks and to ensure the coherence and
consistency of the action and international representation.’® Yet, when read in this
context, then the first action is an obligation of conduct and the second obligation is
an obligation of result: Member States have to abstain from action. This also harks
back to what van Elsuwege wrote about the relevance of the nature of competence.’
So, exceptionally, the obligation of unity in international representation can harden
and can become an obligation of result - but often remains an obligation of conduct,
a best endeavour commitment.>® In the most recent case, Commission v Hungary, and
with reference to the PFOS case, special duties of action and abstention exist for a
Member State once a common position has been agreed in the Council and even more
in field of EU exclusive competences.’

When focussing on the principle of sincere cooperation, which has a more secure
footing in the Treaty and case law, the Court has carved out two positive obligations
for the Member States. First, respecting and assisting the European Union ‘in carry-
ing out tasks which flow from the Treaties’, and, second, taking all the necessary
measures for the ‘fulfilment of the obligations arising out of the Treaties or resulting
from the acts of the institutions’. Moreover, there exists a negative obligation,
namely to refrain from any measure which could jeopardise the attainment of the

2 Commission v Luxembourg (n 14) para 60; Commission v Germany (n 14) para 65.

33 See further S Rodriguez Sénchez-Tabernero, ‘The Effect of the Principle of Consistency in EU
External Relations Law’ in S Marquardt and S Blockmans (eds), The European Union’s Contribution
to International Peace and Security (Brill 2023) 3.

3 PFOS (n 16). See also P van Elsuwege and H Merket, ‘The Role of the Court of Justice in
Ensuring the Unity of the EU’s External Representation” (2012) CLEER Working Papers 2012/5, 37.

%5 Van Elsuwege and Merket (n 54) 51.

6 Neframi, ‘The Duty of Loyalty’ (n 15) 355 and see already MacLeod, Henry and Hyett (n 42)
149.

7 European Commission v Hungary (n 1), paras154 and 155.
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European Union’s objectives.’® When we see unity in international representation in
light of these explanations, it is not a task or obligation deriving from the Treaty. It
then could remain an objective of the Union to be achieved. > The attempt, however,
to link it to Article 3(5) TEU® is far-fetched and can only be constructed by relying
on another Court-created principle — namely the EU’s autonomous legal order.®'
Then the only Treaty-based obligation and principle remains consistency or coher-
ence. Article 21 (3) TEU states that the Union shall ensure the consistency between
the different areas of its external action and between these and other policies. In such
the requirement of unity flows from the attainment of the objective of an coherent
appearance of the Union and therefore can be linked with the coherence or con-
sistency principle.*? This is also strongly reflected in the COTIF II case where the
court linked the unity with the consistency of the international action of the European
Union.® This reasoning has elevated the unity in international representation as de-
cisive in determining the purpose and effect of the duty of cooperation.® The Court
saw a breach by a Member State by not complying with the voting decision and
Article 4(3) TEU and thereby harming the effectiveness of the international action
of the European Union, as well as the latter’s credibility and reputation on the inter-
national stage.®In conclusion, the requirement of unity in international representa-
tion is not a self-standing principle in form of a separate principle and also does not
form a self-standing Treaty objective. But it is an obligation underscoring the duty
of cooperation and finding its foundation in the principles of sincere cooperation and
consistency of action deriving from Articles 21 (3) and 13 (1) TEU.

In conclusion, unity in international representation has evolved in the jurisdic-
tion, but the reasoning behind it remains obscure. Originally, the harmony between
the internal and external sphere also fuelled the duty of cooperation between EU and
Member States in mixed agreements of the Euratom Treaty.®® The original idea be-

3% AG Opinion Medina in European Commission v Hungary (n 1), para 144: Case C-15/22 Finan-
zamt G (Projets d’aide au développement), EU:C:2023:636 para.57.

% P Budai, ‘Understanding the Principle of Sincere Cooperation Concerning the Ratification of
Mixed Agreements: Obligation of Conduct, Obligation of Abstention and Obligation of Result’,
available at www.ajk.elte.hu; Larik (n 13).

0 Neframi, ‘The Duty of Loyalty’ (n 15) 355.

1 Or as Pescatore phrased it in light of the Ruling 1/78 as the independent action of the EC in
external relations, Pescatore, ‘External Relations’ (n 43) 642.

2 See C Timmermans, ‘Organising Joint Participation of EC and Member States’ in A Dashwood
and C Hillion (eds), The General Law of the EC External Relations (Sweet and Maxwell 2000) 241.

3 COTIF II (n 48) paras 45 and 47.

% C Hillion and M Chamon, ‘Facultative Mixity and Sincere Cooperation’ in M Chamon and I
Govaere (eds), EU External Relations Post-Lisbon (Brill Nijhoff 2018) 91-92.

%5 COTIF II (n 48) para 98.

% Sgdersten (n 39) 116; and bringing the internal dimension together with the external dimension:
N Nic Shuibhne, ‘What Does the Concept of “Structural Principles” Add to EU Law?’ in K Armstrong,
J Scott and A Thies (eds), EU External Relations and the Power of Law (Hart Publishing 2024) 22.


https://www.ajk.elte.hu/dstore/document/3193/ELTE_AJK_Annales_2021_55-74.pdf
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came lost in subsequent rulings where unity became directly linked to sincere coop-
eration and obligations flowing from it; the relationship between the requirement of
unity and sincere cooperation remained questionable. Unity in international repre-
sentation explains the condition of the duty of cooperation and supports the objective
of the EU to act as a coherent global actor. Overall, especially the post-Lisbon case
law has reinforced the importance of the unity in international representation. For
the nature of the principle of sincere cooperation — obligation of effort or result - is
also decisive that the competence allocation is respected®’ or, differently put, how
far the Member States interfere with an exclusive power of the Union or are already
executed through common positions or concerted position of the Union in fields of
shared and exclusive competences.

What the principle of consistency contributes to unity in international represen-
tation and vice versa is not yet entirely clear. The Court has only referred to it in the
above-mentioned judgments, also in addition to the Tanzania case concerning the
inter-institutional relationship between the Council and the EP. In the Tanzania case.
the strengthening of the information requirement of the EP is necessary due to the
principle of consistency and contributes to coherence and consistency of that ac-
tion.®® In the judgment, an explicit reference to the Commission v Luxembourg and
PFOS cases is made where unity was linked to consistency.® The interpretation of
this case law could see the reasoning interpreting unity as part and parcel of the con-
sistency principle but also could be viewed more in light of a judge-made objective.

Finally, the unity in international representation implies through the sincere co-
operation principle an obligation of result when it concerns exclusive power of the
Union, a concerted action has started or a common position has been taken by the
Union through Article 218(9) TFEU in case of EU exclusive or shared competences.
Overall, in cases involving shared competences, the Member States have an obliga-
tion of conduct or best endeavour. Even when unity is linked to coherence and con-
sistency — it still remains unclear whether it supports this systemic principle, is part
and parcel of this principle or becomes a separate objective. At best it supports the
duty of cooperation deriving from the sincere cooperation principle.

3. Unity in the fragmented international representation and in the horizontal
relationship?

Unity in international representation developed in the context of the vertical
relationship between Union and Member States but the contribution now turns to the
question of exporting it to the horizontal relationship, so which implications does the
unity in international representation hold between institutions and EU global actors

7 Hillion and Chamon (n 64) 90.
%8 Case C-263/14 (Tanzania) EU:C:2016:435.
% Ibid para 72.
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in their inter-institutional relationship. This transplant could be useful because the EU
external representation is split between different EU actors and is not only determined
by the bipolarity of EU CFSP and non-CFSP policies but also by the ‘constitutional
attribution of precise powers’.”® International representation is not reflected in the
Treaty norms, as above already explained, but ‘external representation’ as a term is
often used to describe the tasks of EU institutions such as the Commission in Article
17 (1) TEU, the President of the European Council in Article 15 (6) TEU and Article
27 (2) TEU concerning the High Representative of the Union for the Foreign Affairs
and Security Policy.

Transplanting the unity requirement into the horizontral relationship was picked
up by Advocate General Sharpston in the MoU Switzerland case. In this case the
Council challenged the Commission regarding the Addendum to the MoU with
Switzerland on the financial contribution for Croatia in 2013. This concerned a
financial contribution of Switzerland to the enlarged internal market and had been
negotiated before and in regard to the 2004 and 2007 enlargements processes.
Commission and Council were at odds concerning the procedure following Article
16 and 17 TEU. The Council conclusion mandated the Commission to conduct the
negotiations with Switzerland but then the Commission signed the addendum on
behalf the Union based on Article 17 TEU but without seeking prior authorisation
from the Council and the Member. States. In the subsquent judgment, the Court
agreed with the Council that Article 13(2) TEU was breached. The judges argued
that the signing of an agreement with a third country covering an area for which the
Union is competent — irrespective of whether or not that agreement is binding —
requires an assessment to be made, in compliance with strategic guidelines laid down
by the European Council and the principles and objectives of the Union’s external
action laid down in Article 21(1) and (2) TEU, of the Union’s interests in the context
of its relations with the third country concerned, and the divergent interests arising
in those relations to be reconciled.”’ The Court did not address separately whether a
breach of sincere cooperation occurred but the reference in the judgment to
consistency indicates that unity could play a role to defend the procedural role of the
Council to approve the Commission action once the Commission finalises the
negotiations.”

Therefore, it could be a legitimate concept to import unity on the horizontal level
because the institutional balance under Article 13(2) TEU is linked with sincere
cooperation and its foundation is also connected to the consistency principle in the

70 PJ Kuijper, ‘The Case Law of the Court of Justice of the EU and the Allocation of External
Relations Powers: Whither the Traditional Role of the Executive in EU Foreign Relations?” in M
Cremona and A Thies, The European Court of Justice and External Relations Law (Hart Publishing
2014) 102.

71 Case C-660/13 Council of the European Union v European Commission (MoU Switzerland),
EU:C:2016:616, paras 38—40.

72 Ibid para 33.
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wording of Article 13 (1) TEU.” It could play a role in infusing more unity into the
fragmented external representation of the Union, so not looking at the EU and
Member States but assessing the interinstitutional relationship and how different
institutions coordinate their external representation functions.

3.1. External representation by a panoply of actors and acts

As above highlighted, external representation is reflected in the Treaties as a task of
different institutions.” EU external representation is explictly mentioned in several
primary EU Treaty norms regarding different actors’® and further elaborated in EU
secondary law.”® The fragmentation and lack of unity in the EU’s external
representation is symbolised by the panoply of external representationprovisions and
multiple actors implementing this representation. The European Commission
executes external representation outside the CFSP according to Article 17(1) TEU,
and Article 220 TFEU covers the management of relations with international
organisations by the Commission and the High Representative. The High
Representative (Art.27 TEU) and the President of the European Council take the
responsibility in the CFSP external representation. The CFSP representation by the
High Representative is further addressed in Articles 32, 34 (in regard to international
organisations and conferences), Article 35 TEU concerning diplomatic and consular
missions addresses the cooperation between diplomatic and consular missions of
Member States and Union delegations in third countries, international conferences
and in international organisations. Article 138(2) TFEU covers the aim of a unified
representation for the economic and monetary union within international
organisations and conferences while Article 335 TFEU concerns the representation
in judicial proceedings, including representation before international courts. Finally,
the Council guides the EU’s policy-making (Art. 16 TEU) and the European Council
provides the general political directions with specifically entitling its President to
ensure the external representation in the CFSP (Art. 15(1) and (5) TEU).

These multiple actors also participate in the EU’s external representation through
a panoply of instruments or acts. EU legal and political commitments in the global
sphere often derive from the classical external representation instruments, namely
the Union concludes bilateral or multilateral international agreements with a third
country or international organisation.”” In the majority of the cases, however,

73 Art 13 (1) TEU: The Union shall have an institutional framework which shall aim to promote its
values, advance its objectives, serve its interests, those of its citizens and those of the Member States,
and ensure the consistency, effectiveness and continuity of its policies and actions.

74 See especially in primary law Arts 15(6) TEU, 17(1) TEU, and 138(2) TFEU.

75 See especially in primary law Arts 15(6) TEU, 17 (1) TEU, and 138(2) TFEU.

76 As for, instance, for the role of the EEAS: Council Decision 2010/427 of 26 July 2010 estab-
lishing the organisation and functioning of the European External Action Service, 30—40.

77 See generally J Heliskoski, ‘The Procedural Law of International Agreements: A Thematic
Journey Through Article 218 TFEU’ (2020) 57 Common Market Law Review 79, and P Koutrakos,
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external representation is conducted by EU actors through various instruments on
multilateral, bilateral or unilateral basis, in written and oral form and outside the
framework of international agreements and its treaty-making procedure.” If the
example of written bilateral instruments of a non-binding nature are considered, the
EU actors conclude working or administrative arrangements, memoranda of
understanding, exchange of letters, letter of intents, joint declarations and
statements.” These instruments are concluded by the Council®, the European Coun-
cil,®' the European External Action Service (EEAS)/High Representative, the Eu-
ropean Commission® and some EU regulatory agencies with an external dimension
(Europol, European Border and Coast Agency (Frontex) or European Aviation
Safety Agency (EASA).** Some EU agencies, such as European Aviation Safety
Agency (EASA) or the European Borders Agency (Frontex) are mandated by
secondary law to enter into working arrangements — so non-binding bilateral acts -

‘Institutional Balance and Sincere Cooperation in Treaty-Making under EU Law’ (2019) 69 Interna-
tional and Comparative Law Quarterly 1.

8 A Oftt, ‘Informalization of EU Bilateral Instruments: Categorization, Contestation, and
Challenges’ (2020) 39 Yearbook of European Law 569.

79 Council Decision 2014/185 of 11 February 2014 on the signing, on behalf of the Union, of the
Arrangement between the European Union and the Swiss Confederation on the modalities of its partic-
ipation in the European Asylum Support Office, OJ 2014 L 102/1-2; Joint declaration by the Secretary
General of the Council of Europe and Catherine Ashton, EU High Representative for Foreign Affairs
and Security Policy on the European and World Day against the Death Penalty, Brussels, 10 October
2012 A 449/12; MoU between the European Union and the USA for reducing energy poverty and in-
creasing energy access in Sub-Saharan Africa, Commission Decision, C(2015) 4717 final;Commission
Decision on a Memorandum of Understanding on a Clean Trade and Investment Partnership between
the European Union and the Republic of South Africa, C(2025)6847.

80 So for instance: MoU between the President of the Council of the European Union and the Swiss
Federal Council to the Swiss financial contribution to the 2004 EU enlargement, at www.eda.admin.ch.

81 Though its legal nature and authorship is disputed: EU-Turkey statement of 18 March 2016,
available at www.consilium.europa.eu. See also Case T-192/16 NF v European Council,
EU:T:2017:128; and T-193/16 NG v European Council, EU:T:2017:129 on this EU-Turkey statement
and arguing that it is a Member State statement.

82 MoU between the EEAS (and signed by the High Representative for Union for Foreign Affairs
and Security Policy) and the General Secretariat of the League of Arab States of 19 January 2015, HR
(2015)14, Delegation establishment agreements in host third countries; see further J Karpiuk and RA
Wessel, ‘EU Delegation Establishment Agreements with Third States’ Positioning the EU in
International Diplomatic Law’ in F Hoffmeister and L Havas (eds), The High Representative of the
Union for Foreign Affairs and Security Policy as a Legal Actor (Brill 2025) 109.

8 Commission Decision on the signature of a Joint Statement on the establishment of marine
protected areas in the Southern Ocean, Antarctica, C(2013) 660; Commission Decision on a Memoran-
dum of Understanding on a Clean Trade and Investment Partnership between the European Union and
the Republic of South Africa, C(2025) 6847.

84 See for instance the working arrangement between the European Agency for the Management
of Operational Cooperation at the External Borders of the Member States of the European Union (Fron-
tex) and the Administration of the State Border Guard Service of Ukraine, and see generally: A Ott,
EIL Vos and F Coman-Kund, ‘European Agencies on the Global Scene: EU and International Law
Perspectives’ in M Everson, C Monda and EIL Vos (eds), European Agencies in between Institutions
and Member States (Kluwer International 2014) 87.
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with international organisation and third countries authorities.®> Europol and Euro-
just before they became EU agencies concluded binding international agreements
and this function of delegated treaty-making is still provided to the European Com-
mission and the High Representative under exceptional and clearly prescribed cir-
cumstances (see further below at 3.3.3).%¢

However, except for the detailed inter-institutional balance displayed in Article
218 TFEU, the other norms referring to external representation, do not cover the
applicable procedure or the necessary coordination between the actors. Article 17
TEU, for instance, only explains that external representation is in the hands of the
European Commission with the exception of the CFSP and other cases provided for
in the Treaties. In contrast, the President of the European Council conducts on his
level the external representation without the prejudice of the High Representative.
This indicates that the bipolarity between CFSP and non-CFSP policies determines
the rough line of division in EU external representation but these two norms already
show the underlying tensions. External representation by so many actors requires
that the ‘attribution of precise powers’®” has to be respected. The question arises —
as Hoffmeister emphasises — whether and how to separate the question of who
represents the Union externally from the question who determines the content of this
representations — so the framing of the policy-making.®®

3.2. External representation as an executive prerogative

So who formulates and defines policy-making aspects of external representation?
Policy-making is in contrast to legislation-making one of the tasks of the executive.
The underlying reason for the fragmentation of EU’s external representation is not
only the divide between the intergovernmental CFSP in relations to the supranational
EU policies but it is caused by the institutional system created under EU law and its
attribution of specific powers. The institutional balance referred to Article 13(2)
TEU is not based on the separation between the three branches of government power
known from the national systems but is — in the words of the Court - a ‘system of
allocation of powers among the EU institutions, assigning to each institution its own
role in the institutional structure of the European Union and the accomplishment of
the tasks entrusted to the European Union.”® The necessity of a detailed allocation

85 See further F Coman-Kund, European Union Agencies as Global Actors (Routledge 2018); F
Coman-Kund, ‘The International Dimension of the EU Agencies: Framing a Growing Legal-
Institutional Phenomenon’ (2018) 23 European Foreign Affairs Review 97.

8 See below at 3.3.3 and further: A Ott, ‘The EU Commission’s Administrative Agreements: “Del-
egated Treaty-making” between Delegated and Implementing Rule-making’ in E Tauschinsky and W
Weiss (eds), Legislative Choice between Delegated and Implementing Acts (Edgar Elgar 2018) 200.

87 Kuijper (n 70), 102.

88 Hoffmeister, ‘Of Presidents, High Representatives and European Commissioners — The External
Representation of the European Union Seven Years After Lisbon (2017) 1 Europe and the World: A
Law Review 1.

8 Case C-551/21 European Commission v Council of the European Union (Signature Case),
EU:C:2024:281, para 61; Kuijper (n 70).
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of powers can be linked to a contentious role of institutional balance” as a governing
institutional principle.

Indeed, the EU’s “attribution of precise powers’ in EU external relations differs
from the separation of powers in national systems. When comparing the EU rules on
EU treaty-making with national systems, this becomes apparent. Treaty-making
making functions only rest with the national parliaments as so far as they concern
important treaties, treaties which have an impact on the national legislation.’’
Otherwise, the main actor involving external action and representation remains with
the national executive, the ministry of foreign affairs and its bureaucracies.”” As
above highlighted, Article 218 TFEU provides a detailed division of powers when it
concerns treaty-making. Outside the framework of Article 218 TFEU, such details
on procedure are missing. The Court insists to distinguish between the shaping of
policy-making and the implementation of external representation: so while the
European Council and Council have a determining role in the policy-making and -
shaping in the CFSP and other policies, these policies are implemented by High
Representative, Commission®® and by other actors in form of the EEAS and EU
agencies. Employing this distinction, raises two follow-up questions, namely
whether and how a distinction between policy and external representation can be
made, how detailed the policy-making has to be shaped before the act is adopted and
how the external representation has to be defined in CFSP and non-CFSP matters.
So in place of recognising the conduct of foreign affairs on an administrative level,
ministerial and governmental level,” the attribution of precise powers requires to
separate external representation along the lines of who is acting and under which
policy and employing which tools. So multiple institutional actors perform tasks
under several provisions and mandates and governed by a ‘patchwork of individual
external policies’.” Specific powers have to come with procedures which are either
agreed among the relevant actors or require a clarification by case law. Especially
Commission and Council have been at odds on these questions and the Court has in
several decisions on external representation carved out how the specified powers are
executed.”

%0 JP Jacqué, ‘The Principle of Institutional Balance’ (2004) 41 Common Market Law Review 383;
D Curtin, Executive Power of the European Union (Oxford University Press 2009) 55.

1 See A Ott, ‘The European Parliament’s Role in EU Treaty-Making’ (2016) 23 Maastricht Jour-
nal of European and Comparative Law 1009.

92 Kuijper, (n 70) 95; R Schiitze, Foreign Affairs and the EU Constitution (Cambridge University
Press 2014) 359. See for a different trend Switzerland: A Kunz and A Peters, Constitutionalisation and
Democratisation of Foreign Affairs: The Case of Switzerland (Springer 2019) and a critical assessment
by R Sangi, Die auswdrtige Gewalt des Europdischen Parlaments (Springer 2017) 76.

93 See on this point: Hoffmeister (n 88) 8.

%4 See the chart in the European Commission, Vademecum on the External Action of the European
Union (revised version), 1st January 2011 (SEC(2011)881/3), 17.

% See D Thym, ‘Foreign Affairs’ in A von Bogdandy and J Bast (eds), Principles of European
Constitutional Law (2nd edn, Hart Publishing 2009) 311.

% Only with reference to the post-Lisbon jurisdiction: Case C-73/14 Council of the European
Union v European Commission (ITCLOS), EU:C:2015:663; MoU Switzerland (n 71); Signature Case
(n 89).
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For this reason, this contribution now takes a closer look at three sectors of
external representation. These areas stand out because in two examples Court
decisions have set out the dividing line between policy-making and external
representation. As confirmed by these Court decisions, policy-making is in the hands
of Council and under the strategic guidelines of the European Council and policy-
making can be differentiated from the external representation of other actors such as
Commission and High Representative

3.3. Three sectors of external representation: Attribution of precise powers

In this subsection, I will analyse three sectors in which the EU Commission takes on
the role of the EU external representation. It also investigates, how far sincere
cooperation and consistency have played a role in determing the institutional balance
between different actors. These exemplary sectors concern (1) the legal
representation before international courts, (2) the external representation concerning
non-treaty arrangements and (3) the external representation involving executive
agreements.

3.3.1.  External representation before national and international courts and tribunals

Article 335 TFEU addresses that the European Commission legally represents the
Union before the national courts of the Member States but also before international
courts. The legal representation remained for a long time an underexplored issue but
has been taken up more recently in a few CJEU decisions.’” The Reynolds Tobacco
case involved the European Commission’s action on behalf of the Union before a
federal court in the US and its further appeal before the US Court of appeals. It
broadened the understanding of legal representation as ‘the expression of a general
principle and states that the Community has legal capacity and is, to that end, to be
represented by the Commission’.”® Consequently, the Commission can represent the
EU before national and international courts, file interventions in form of amicus
briefs before courts, tribunals and arbitration panels. Amicus briefs and interventions
on behalf of the Union have been filed by the Commission before international courts
such as the European Court of Human Rights in Strasbourg or the International Sea
Tribunal, in arbitration concerning the Energy Charter Treaty and third country
courts such as the US supreme court and other foreign courts.”

Nevertheless, the court decided a dispute between Commission and Council on
the international representation. The Commission, following the exchange of views
with the Council, carried out the intentions it expressed on 5 August 2013 by
presenting to ITLOS in Case No 21 a written statement but which it did not submit
before to the Council for approval. The Council argued with the principle of

7 However, it has been addressed by Hoffmeister (n 88) 12.

98 Case C-131/03 P Reynolds Tobacco v European Commission, EU:C:1987:490, para 94.

9 Hoffmeister (n 88), E Paasivirta, ‘European Union and Dispute Settlement: Managing
Proliferation and Fragmentation’ in M Cremona, A Thies and RA Wessel (eds), The European Union
and International Dispute Settlement (Hart Publishing 2017) 63.



The Requirement of Unity in EU International Representation 851

conferral of powers and the principle of institutional balance in Article 13(2) TEU.
And its second plea the Council claimed an infringement of the principle of sincere
cooperation . In its decision, the Court first established that this matter fell into an
EU exclusive competence and that Article 335 TFEU can be applied concerning the
representation before international courts. This was in the eyes of the Court a general
principle that the Commission is representing the Union in is legal capacity. The
Court also did not see this as a form of Council policy formulation under Article 16
TEU. Also Article 218 (9) TFEU does not applies in this situation because the EU is
not expressing its position in a international body but before it.'® The Court then
separately analysed sincere cooperation and came to the conclusion that sincere
cooperation has to be exercised with the powers conferred upon by the institutions
and these powers cannot be changed.'*' The Commission still had an obligation to
inform the Council beforehand and it complied with the information obligation. The
written statement before ITCLOS expressed a neutral position reflecting the
divergent views of the Member States.

3.3.2.  External representation by EU informal arrangements

The second example addresses the situation covered in the MoU Switzerland case,
as above highlighted, namely ‘non-treaties arrangements’'’? These arrangements
have in common that they fall under the category of EU external relations or
international soft law because they do not fulfil the conditions associated to EU
international agreements. These acts are no international agreements which are
concluded between subjects under international law installed with treaty-making
capacity, or concluded by the parties with the intention to create legal rights and
obligations, or to establish relationships, governed by international law.'®® The
‘puzzling diversity’'™ of international soft law'® is reflected, as above highlighted,
in the EU with diverse names such as working or administrative arrangements,
memoranda of understanding, exchange of letters, letter of intents, joint declarations
and statements. '*®

100 JTCLOS (n 96) paras 55-59.

WL ITCLOS (n 96), with reference to Case C-48/14 European Parliament v Council of the European
Union, EU:C:2015:91, paras 57-58.

102 See on this term: H Hillgenberg, ‘A Fresh Look at Soft Law’ (1999) 10 European Journal of
International Law 499.

103 See on this GG Fitzmaurice, ‘Third Report on the Law of Treaties’ (1958) Yearbook of the
International Law Commission II, 24; JES Fawcett, ‘The Legal Character of International Agreements’
(1953) 30 British Yearbook of International Law 381.

104 AT Guzman, ‘The Design of International Agreements’ (2005) 16 European Journal of Inter-
national Law 579.

105 A Aust, ‘The Theory and Practice of Informal International Agreements’ (1986) 35 Interna-
tional & Comparative Law Quarterly 787.

106 Exchange of letters between the Commission of the European Communities and the Office
international des epizooties, 2004/C 215/03; Declaration by Thorbjorn Jagland, Secretary General of
the Council of Europe and Catherine Ashton, EU High Representative on the European and World Day
against the Death Penalty, Brussels, 10 October 2013, 14670/13. MOU jointly signed by the EEAS and
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From the perspective of the inter-institutional relationship and external
representation, the question arose whether the procedure and institutional balance
indicated in Article 218 TFEU can apply by analogy. Already pre-Lisbon, the Court
established in the second France v Commission case that competences and
institutional balance have to be respected and the treaty-making procedure, however,
does not apply to such acts.'”” The latter part was also confirmed in the MoU
Switzerland case but the Court also stated that the policy-making mandate of the
Council requires the Commission to come back after the negotiations for the non-
binding arrangements are finalised and seek the endorsement of the Council. Article
17 TEU only operates within the mandate of Article 16 TEU and the Council has to
determine whether the negotiated outcome is reflecting the policy aims of the
Council: ‘The signature of a non-binding agreement entails the assessment by the
Union of whether the agreement still reflects its interest, as defined by the Council
in particular in the decision to open negotiations on the conclusion of the
agreement’.'”® In consequence, the Court did not discuss the second plea and the
breach of sincere cooperation.'® This puts the Commission on a rather short leash.''
In the Signature case involving an international agreement, the Court further
explained that the act of authorisation forms a policy-making measure and has to be
separated from the actual signing of an agreement which falls under the external
representation of the Commission under Article 17 TEU. And both sides have to
practice, according to the Court, mutual sincere cooperation.'"!

The Commission cannot conclude non-binding arrangement which aim to bind
the EU and involve policy-making without the endorsement of the Council.''?
Similar to the Commission, EU agencies and the EEAS have no EU mandate to
conclude international agreements under EU law, their tasks are restricted to
conclude administrative (agencies, EEAS).'"® Especially the more structured
practice of the European Commission since Lisbon''* helps to categorise these

the General Secretariat of the League of Arab States, 18 January 2015HR (2015); Commission Decision
on a Memorandum of Understanding on a Clean Trade and Investment Partnership between the
European Union and the Republic of South Africa, C(2025)6847.

107 Case C-233/02 France v Commission of the European Communities, EU:C:2004:173.

108 MoU Switzerland (n 71) paras.42.

199 Thid, para.48.

110 See on this: C Demedts and M Chamon, ‘The Commission Back on the Leash: No Autonomy
to Sign Non-binding Agreements on Behalf of the EU: Council v Commission’ (2017) 54 Common
Market Law Review 245.

1 Case C-551/21 Commission v Council, EU:C:2024:281, paras.63 and 83

112 See Council of the European Union, ‘Follow-up to Judgment in Case C-660/13 — Arrangements
between Secretaries-General on Non-Binding Instruments’ (Brussels, 4 December 2017) 15367/17.

113 Agencies such as EASA conclude working arrangements, for instance the one with the Arme-
nian General Department of Civil Aviation in a binding language but have no capacity to conclude
international agreements on the Union’s behalf.

114 S Bartelt and A Ott, ‘Die Verwaltungsarbeit der Européischen Kommission mit Drittstaaten
und internationalen Organisationen: Kategorisierung und rechtliche Einordnung’ in JP Terhechte (ed),
Internationale Dimensionen des europdischen Verwaltungsrechts, (Europarecht Beiheft 2016) 1, 143.
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bilateral arrangements of all these actors into the two categories of administrative or
working arrangements concluded on behalf of the institution or body itself, and
political and legal commitments concluded on behalf the Union, as the above
example of the MoU with Switzerland.'"®

Into the first category administrative arrangements fall, for instance, the one
between the European Commission and the African Union on staff exchanges and is
based on its administrative autonomy and this is no political act to bind the EU.''¢
Such an administrative autonomy is also assigned to other institutions and is based
for the Commission on Article 335 TFEU. The EU actors Commission and EU
agencies also conclude administrative and working arrangements with countries and
international organisation on administrative level to implement policy priorities. The
agencies, however, execute their tasks even under stricter limits to cooperate with
other relevant third country’s agencies and administrations and the framework for
external representation is established in their founding regulations.'"’

The second category are political commitments concluded on behalf of the
European Union (MoUs, Statements, joint declarations). In this field primarily the
Commission is involved with MoUs, statements, joint declarations and exchange of
letters. Formally, all of these measures are explicitly excluded from carrying binding
effect under national and international law, as the instrument and the implementing
measure adopting these instruments in EU law stipulate. ''®

As the above Court cases have highlighted, sincere cooperation has played no
role in deciding or interpreting the disputes on external representation. In addition,
political commitment by various EU actors demonstrate that the principle of sincere
cooperation and therefore the requirement of unity in international representration is
of limited value to fill the gaps. All of the provisions applied to such acts include
procedural guidelines which the different actors should follow. These procedural
guidelines either have developed through the constitutional practice based on the
Court decision in the MoU Switzerland case (the arrangements between Secretaries
General on non-binding instruments)'' or have been set out in the founding

115 See already the attempt of categorization by Gatti and Manzini (n 6), 1703—1734.

116 Administrative Arrangement between the European Commission, the European External Action
Service and the African Union Commission, 6 April 2016, SEC(2016)173.

117 See A Ott, E Vos and F Coman-Kund, EU agencies and their international mandate: a new cate-
gory of global actors?, CLEER paper 2013/7. For instance: European Aviation Safety Agency (EASA)
with the Civil Aviation Agency of Northern Macedonia on the collection and exchange of information on
the aircraft using EU airports. A list of working arrangements is available at: www.easa.europa.eu. And
further on the external action of agencies: Coman-Kund, European Union Agencies (n 85).

118 M Gatti and A Ott, ‘EU-Turkey Statement: Issues of Compatibility with EU Institutional Law’ in
J Santos Vara and S Carrera (eds), Constitutionalising the External Dimensions of EU Migration Policies
in Times of Crisis: Legality, Rule of Law and Fundamental Rights Reconsidered (Edward Elgar 2019).

119 General Secretariat of the Council, Follow up to Judgment in Case C-660/13 — Arrangements
between Secretaries General on non-binding instruments, Brussels, 4 December 2017, 15367/17. See
an example on the procedure: Pledge on sustainable lifestyles, fairness and access to clean energy tech-
nologies — Clean Energy Ministerial — Authorisation to negotiate a non-binding instrument (NBI),
Brussels, 20 September 2024, 13481/24.
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regulations of the EU agencies.'?’ Principles can only guide the conduct of the
institutions when it would leave room for such guidance but in these cases a strict
attribution of powers is accompanied with detailed procedural rules to follow.

3.3.3  External representation through executive agreements

In a separate group of representation tasks the Commission concludes executive
international agreements.'?' These are specific and more technical agreements where
the Commission receives a mandate to conclude a binding international agreement
based on EU primary law, and more frequently on international agreements
provisions and secondary rules.'*

Until now, and despite this practice, no Commissin administrative agreement has
been evaluated by the Court with the exception of a competition agreement with the
United States pre-Lisbon. This agreement was considered a breach of Article 218
TFEU, and more precisely a breach of the institutional balance stipulated in the treaty-
making procedure. The Court denied the Commission any implied or general treaty-
making power for agreements with third states based on its executive functions.
However, the current practice demonstrates that the Commission remains equipped
with the power to conclude international executive agreements as long as these
agreements have specific mandates from the treaty-making institutions Council and
EP and are based on secondary legislation defining the framework of this mandate.'*

This practice is a form of delegated treaty-making that is in line with the institutional
balance and Meroni doctrine under clearly prescribed circumstances and under the
condition that it does not involve policy-making and the circumstances of delegation
are clearly prescribed in the delegation.'** Two categories of delegated treaty-making
can be identified. In the first category fall the Commission Financial and Framework
Agreements with third countries and international organisations'*® and the second
category can be characterised as sui gemeris international agreements (Monetary
Agreements, and Modification of Certain Types of International Agreements).'?®
Another practical example also exist on side of the High Representative, namely in form

120 See, in detail, Coman-Kund, European Union Agencies as Global Actors (n 85).

121 And in past also Europol which was installed with treaty-making powers.

122 With one exception concerning the so-called establishment agreements concluded by the EU and
a third country to secure for the EU delegation the same diplomatic rights and immunities provided as to
states under the Vienna Convention. The EEAS Council Decision refers to establishment arrangements.

122 A Ott, ‘No General Treaty-making Power of the Commission to Conclude International
Administrative Agreements: France v Commission I’ in G Butler and R A Wessel (eds), EU External
Relations Law: The Cases in Context (Hart Publishing 2022) 287.

124 Ott (n 86), 214.

125 For instance: Commission Decision on the adoption of the Financial Framework Partnership
Agreement between the European Commission and the Organisation for Economic Co-Operation and
Development, 20 April 2022, C(2022)2351.

126 Commission Decision on the conclusion, on behalf of the European Union of the Monetary
Agreement between the European Union and the Principality of Monaco, 23 November 2011,
C(2011)8776
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of establishment agreement concluded with third countries covering the diplomatic
rights applicable to the EU delegation.'?” In this case, the delegated mandate derives
from the secondary EEAS decision.'*®

These clearly prescribed mandates limit also the possiblity to use sincere
cooperation and do not require to use the unity in international representation as a
principle or objective to curtail action. The predefined scope of action confirms the
attribution of specific powers in the field of external representation. Such action,
however, remains framed by mutual cooperation and the consistency of external
action. In such and connected to the consistency principle in Article 21 TEU, unity
in external representation is an underlying requirement to guide the action and the
actors. Ultimately, unity, either connected to sincere cooperation or consistency,
remains even more in the background than on the vertical level between the EU and
its Member States.

4. Conclusions

Unity in international representation is an ambivalent concept. Its orgins in the court
case law have been traced back but it remains difficult to determine the requirement
as a principle or an objective. It derives initially in the case law from the duty of
cooperation in the Euratom Treaty and migrated to the EC Treaty. Analysing the
case law addressing unity, it is not a self-standing principle, but rather an explanatory
concept that gives meaning to the duty of close cooperation flowing from sincere
cooperation (Article 4(3) TEU) — a relational principle and comes more recently to
life with the connection to the consistency principle (Art. 21 TEU) which is
characterised as a systemic principle.

On the vertical level, between EU and Member States, unity is connected to
sincere cooperation and consistency, and is concretised in a field falling into
exclusive compence or where a concerted practice has commenced. On the
horizontal level, among institutions, it the question whether unity in international
representation can be transposed to the horizontal relationship, encouraging more
unity in a divided external representation among the EU institutions and actors. Unity
could be applied with the argument that institutional balance links up to sincere
cooperation in Article 13 TEU and consistency also finds its reflection in Article
13(1) TEU. Although unity in international representation is not explicit mentioned
in the cases on inter-institutional disputes, consistency is, and unity can be tied to
consistency principle (Art.21 TEU). Yet, because the external representation regime
is based on a detailed attribution of powers to individual actors — the unity
requirement cannot fill the gaps in interpretation but appears more as an objective
framed by consistency to achieve the unity of international representation.

127 K arpiuk and Wessel (n 82).
128 Council Decision of 26 July 2010 establishing the organisation and functioning of the European
External Action Service (2010/427/EU), OJ 2010 L 201/30 and Art 5 (6).
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Its chameleonic character fits into the overall assessment that principles in EU
external relations are open to adjustments and re-interpretation over time.'*’ For
instance, in the Hybrid act case™ and the Istanbul Convention Opinion 1/19, EU
Member States raised unity in international representation as an argument to justify an
institutional practice on the cooperation in mixed agreements. Unity in international
representation — in their reading — would aid a common intergovernmental approach
used together or in parallel with EU procedures to ensure the unified representation of
the European Union and its Member States in international relations.'*! So unity in
international representation becomes an argument to create intergovernmental acts or
accords which substitute or amend existing Treaty procedures for the sake of ensuring
a common approach between the EU Member States. The Court has limited such
‘contamination of supranational procedures’ in its jurisprudence. In such, the Council
cannot argue with the duty of cooperation to set itself free from compliance with the
procedural rules and voting arrangements laid down in Article 218 TFEU.'*

The bottom line ist that the unity in international representation requires Member
States to cooperate in the interest of the Union and EU institutions to practice
consistent and mutual cooperation. It remains less than a self-standing principle but
is, based on sincere cooperation and consistency principles, clearly more than an
empty phrase.

129 M Cremona, ‘Structural principles and their role in EU external relations law’ (n 24), 28.

130 Case C-28/12 Commission v Council (Hybrid act), EU:C:2015:282.

131 Ibid., para. 28.

132 Ibid., para.55. In the Opinion 1/19, however, it demonstrates the limits and more formalistic
reading as the dependency on a common accord between Member States in the case of mixed agree-
ments cannot be prevented, paras.253-256, 274.
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