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ABSTRACT: The European Union relies on restrictive measures and sanctions as one of its primary
tools of foreign policy. These measures are intended to be targeted, effective, as well as proportion-
ate. The general principle of proportionality is, in fact, one of the constitutional pillars of the Union,
which aims to limit the scope and intensity of EU action. It requires that any decision made, including
the imposition of restrictive measures, shall not exceed what is necessary to achieve the objectives
pursued by the Union itself. In addition, the EU Charter further enshrines the key role of proportion-
ality in regulating any limitation on the exercise of fundamental rights. In this legal framework, the
principle of proportionality becomes a methodological imperative for the imposition of EU sanc-
tions. Although the effectiveness of these decisions is essential for the credibility of the Union as a
global actor and the advancement of the Council’s political agenda in the Common Foreign and
Security Policy (CFSP), the pursuit of effectiveness is not unbound. The principle of proportionality
represents a constitutional safeguard, limiting the Council’s discretion to impose excessive re-
strictions and unlawful interferences with the fundamental rights of targeted persons. By assessing
the caselaw of the Court of Justice of the European Union (CJEU), this paper intends to shed light
on the principle of proportionality in the judicial review of EU sanctions. It focuses on alleged
breaches of the principle of proportionality raised before the Luxembourg judges, and presents how
they review the legality of sanctions, balancing effectiveness with fundamental rights.

* Assistant Professor, Luxembourg School of Business, francesca.finelli@luxsb.lu.

ISSN 2499-8249 WWW.europeanpapers.eu (CC BY-NC-ND 4.0)

doi: 10.15166/2499-8249/894 E®O6G


https://doi.org/10.15166/2499-8249/894
https://creativecommons.org/licenses/by-nc-nd/4.0/
https://creativecommons.org/licenses/by-nc-nd/4.0/
mailto:francesca.finelli@luxsb.lu

876 Francesca Finelli

KEYWORDS: restrictive measures — sanctions — proportionality — judicial review — CJEU — funda-
mental rights.

1. Introduction

The general principle of proportionality is central to the EU legal order. Enshrined
in the Treaties and in the Charter of Fundamental Rights, it has been defined as ‘the
most influential principle of EU law’.! This principle is one of the constitutional
pillars of the Union, intended to limit the scope and intensity of EU action. Whilst it
was first recognised as an unwritten general principle of EU law,? ‘proportionality’
subsequently found specific expression in primary law, particularly in Article 5(4)
TEU and Article 52(1) of the Charter.* The former requires that any EU action made
shall not exceed what is necessary to achieve the objectives pursued by the Union
itself;* whereas the latter illustrates the key role of proportionality in regulating any
limitation on the exercise of the fundamental rights and freedoms.’

Since the entry into force of the Lisbon Treaty,® the principle of proportionality
fully applies to CFSP matters,’” including the adoption of restrictive measures, as
they are an integral part of the EU constitutional architecture. It has been argued that
CFSP acts constitute an integral aspect of a ‘constitutionalised foreign policy’, and
shall be designed according to a specific ‘legal DNA’.® Therefore, it seems logical
to argue that sanctions must be a proportionate tool of the Union’s foreign policy.
They must not exceed what is necessary to achieve the (CFSP) objectives pursued

' T Tridimas, ‘The Principle of Proportionality’ in T Tridimas and S Robert (eds), Oxford Princi-
ples of European Union Law: The European Union Legal Order: Volume I (Oxford University Press
2018) 243.

2 See E Bjorge and J Zglinski, ‘The Principle of Proportionality in EU Law and Its Domestic Appli-
cation: Ni Tout & Fait Le Méme, Ni Tout a Fait Un Autre’, in KS Ziegler, PJ Neuvonen and V Moreno-
Lax (eds), Research Handbook on General Principles in EU Law (Edward Elgar Publishing 2022) 191.

3 Consolidated Version of the Treaty of the European Union [2016], Art 5(4); Charter of Funda-
mental Rights of the European Union [2012], Art 52(1).

4 More precisely, Article 5(4) TEU requires that ‘the content and form of Union action shall not
exceed what is necessary to achieve the objectives of the Treaties’.

3 “ Any limitation on the exercise of the rights and freedoms recognised by this Charter must be provided
for by law and respect the essence of those rights and freedoms. Subject to the principle of proportionality,
limitations may be made only if they are necessary and genuinely meet objectives of general interest recog-
nised by the Union or the need to protect the rights and freedoms of others’. (emphasis added).

% The Treaty of Lisbon, which entered into force on 1 December 2009, has, by giving the European
Union a single legal personality, put an end to the distinction that had previously been drawn between
‘pillars’, and integrated all EU competences under one constitutional framework. See Case C-134/19 P
Bank Refah Kargaran v Council, EU:C:2020:793, para 47.

7RA Wessel, ‘General Principles in EU Common Foreign and Security Policy’ in V Moreno-Lax,
P Neuvonen and K Ziegler (eds), Research Handbook on General Principles of EU Law (Edward Elgar
Publishing 2022) 607, 607-624.

8 G Butler, Constitutional Law of the EU’s Common Foreign and Security Policy: Competence
and Institutions in External Relations (Hart Publishing 2019) 1 (emphasis added).
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by the Council,” and must not lead to disproportionate limitations on the exercise of
fundamental rights and freedoms.

In practice, however, assessing the proportionality of EU sanctions is not a straight-
forward exercise. Accordingly, the purpose of this paper is to shed light on the propor-
tionality review of EU sanctions by analysing the extent to which this general principle
influences the judicial scrutiny of the Court of Justice of the European Union (CJEU).

2. EU sanctions as proportionate sanctions

The Union relies on restrictive measures, sanctions,'® as one of its primary tools of
foreign policy. These measures are intended to be targeted restrictions, designed to
have an impact on specific subjects rather than an entire country or population. In
the words of the Council, sanctions ‘aim at those responsible for the policies or ac-
tions the EU wants to influence’.!" They are ‘not punitive’ restrictions that ‘seek to
bring about a change in the policy or conduct of those targeted, with a view to pro-
moting [CFSP] objectives’.'

The concept of targeted sanctions aligns with the idea of imposing precise and
ultimately proportionate restrictions on specific subjects. In contrast to comprehen-
sive and indiscriminate sanctions (such as in the form of total embargoes), they aim
at specific economic sectors and/or specific persons, allegedly responsible for the
policy or conduct that the Union wants to change. Targeted sanctions seem to hold
great promise as a powerful tool that could be used with precision, minimizing dis-
ruptive effects on civilian populations and innocent bystanders. For this reason, tar-
geted sanctions have also been defined as ‘smart’ sanctions. '

Despite the key role of targeted sanctions in the Union’s foreign policy, they lack
a clear definition under EU law. Sanctions are mainly regulated by soft law instru-
ments,* which provide guidance on their design, decision-making and implementa-
tion process. Soft law guidance also illustrates the objectives pursued by sanctions

9 See TEU (n 4) Art 21.

19 See TEU (n 4) Art 29; Consolidated Version of the Treaty on the Functioning of the European
Union (TFEU) [2016], Art 215. The terms EU ‘sanctions’ and ‘restrictive measures’ will be used inter-
changeably, even though the latter is the official term used under EU law.

1 European Council, ‘Why the EU Adopts Sanctions’ (European Council, 2024), at www.consil-
fum.europa.eu.

12 Tbid.

13 On the progressive shift from comprehensive to targeted sanctions at the UN level, see L van
den Herik, ‘The Individualization and Formalization of UN Sanctions’ in L van den Herik (ed), Re-
search Handbook on UN Sanctions and International Law (Edward Elgar Publishing 2017). See also
M Brzoska, ‘From Dumb to Smart-Recent Reforms of UN Sanctions’ (2003) 9 Global Governance
519; D W Drezner, ‘Sanctions Sometimes Smart: Targeted Sanctions in Theory and Practice’ (2011)
13 International Studies Review 96.

14 EU sanctions are largely disciplined by the following (non-legally binding) documents: first,
Basic Principles on the use of restrictive measures (adopted by the General Secretariat of the Council
in 2004), second, Guidelines on implementation and evaluation of restrictive measures (firstly adopted


https://www.consilium.europa.eu/en/policies/why-sanctions/#:%7E:text=They%20do%20not%20target%20a,Common%20Foreign%20and%20Security%20Policy
https://www.consilium.europa.eu/en/policies/why-sanctions/#:%7E:text=They%20do%20not%20target%20a,Common%20Foreign%20and%20Security%20Policy
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and the key principles that underpin the targeting process — including the principle
of proportionality. The Sanctions Guidelines, for instance, explicitly provide that the
restrictions imposed by the Council ‘must always be proportionate to their objec-
tive’.!> Moreover, they indicate that sanctions ‘should be drafted’ in light of the ob-
ligation to respect fundamental rights.'®

At this point, the underlying questions become the following: what is a propor-
tionate sanction under EU law? And what is a proportionate interference with the
fundamental rights impacted by EU restrictive measures? There are no straightfor-
ward answers.'’

On the one hand, the pursuit of sanctions effectiveness guides the Council’s de-
cision-making process,'® and may result in the adoption of less-targeted restrictions
against a progressively wider group of targets. When effectiveness is at risk, the
Council may decide to intensify the restrictions in force, adopting progressive waves
of sanctions (also called ‘sanctions packages’) and implementing aggressive anti-
circumvention strategies.'? In fact, the effectiveness of sanctions is crucial for ensur-
ing the EU’s credibility as a global actor and advancing the Council’s political
agenda in CFSP. In this context, the Council may decide to expand the scope of
sanctions and stretch the concept of targeted restrictions. Accordingly, sanctions may
escalate — in light of geopolitical circumstances and/or attempt to constrain circum-
vention practices. This could result in de facto comprehensive restrictions, which
raise proportionality and fundamental rights concerns. A clear example of a ‘sanc-
tions escalation’ can be observed in the use of (formally) targeted sanctions against
Russia after the full-scale aggression of Ukraine since February 2022.%

On the other hand, the pursuit of effectiveness does not represent the sole guiding
principle in the Council’s sanctioning process. As illustrated above, the general prin-
ciple of proportionality functions as a constitutional imperative, thereby constraining

in 2003, updated overtime with their most current version in May 2018), and third, Best Practices for
the effective implementation of restrictive measures (firstly agreed by the RELEX/Sanctions formation
in 2005, updated overtime with their most current version in July 2024).

15 Guidelines (n 15) para 9.

16 1bid para 10.

17 M Terlinden, ‘The Quest for Proportionality in the Changing Landscape of the Unilateral Sanc-
tions of the European Union’ (2024) 71 Netherlands International Law Review 299. See also A Hofer,
‘The Proportionality of Unilateral “Targeted” Sanctions: Whose Interests Should Count?’ (2020) 89
Nordic Journal of International Law 399.

18 See M Ortino, ‘A Reading of the EU Constitutional Legal System through the Meta-Principle of
Effectiveness’ (2016) 52 Cahiers de droit européen 91.

19 On the concept of circumvention see, from the same author, F Finelli, ‘Countering Circumven-
tion of Restrictive Measures: The EU Response’ (2023) 60 Common Market Law Review 733.

20 See A Hofer, ‘The EU’s “Massive and Targeted” Sanctions in Response to Russian Aggression,
a Contradiction in Terms’ (2023) Cambridge Yearbook of European Legal Studies 1; J Gordon, ‘The
Not So Targeted Instrument of Asset Freezes’ (2019) 33 Ethics & International Affairs 303.
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the Council’s political discretion. In other words, sanctions effectiveness is not un-
bound.

The CJEU plays a key role in balancing the pursuit of sanctions effectiveness
and the proportionality of these restrictions. Although CFSP matters are governed
by ‘specific rules and procedures’, and are generally excluded from the judicial re-
view of the Luxembourg judges,?' Article 275(2) TFEU establishes the primary re-
sponsibility of the CJEU to review ‘the legality of decisions providing for restrictive
measures against natural or legal persons’. In this way, the judicial scrutiny of EU
sanctions represents the exception (more precisely, the exception to the exception)
in CFSP matters.” The Court is explicitly empowered to review the legality of these
EU acts. However, it must be highlighted that the Treaties place clear limits on the
Court’s jurisdiction, precluding the review of all forms of sanctions.

According to settled case-law, the Court is not competent to rule on measures of
general application contained in CFSP Decisions — since Article 275(2) TFEU al-
lows the Court to review ‘restrictive measures against natural or legal persons’, and
it is the individual nature of those measures which permits access to the CJEU.% As
a result, the legality and proportionality of restrictive measures, as CFSP policy de-
cisions, are not subjected to the full judicial scrutiny of the Luxembourg judges: this
settled case-law impose significant constraints on the review of these foreign policy
acts — while the CJEU retains full jurisdiction to rule on individual designations con-
tained in CFSP Decisions, as well as on the legality of Regulations adopted on the
basis of Article 215 TFEU, which gives effect to the positions adopted by the Union
in the context of the CFSP.**

Focusing on the proportionality of restrictive measures that fall within the
Court’s jurisdiction (either in the form of Council Decisions or Regulations), the
following analysis aims to illustrate how the intensity of review varies considerably
depending on the pleas of illegality raised by applicants.

3. The proportionality review of sanctions before the CJEU

Over the years, hundreds of cases have been brought before the Court whereby the
applicants, usually natural or legal persons targeted by restrictive measures, have
challenged the validity of these EU acts.? In this context, the Court, in particular the

2I'TEU (n 4) Art 24.

22 See P Van Elsuwege, ‘Judicial Review and the Common Foreign and Security Policy: Limits to
the Gap-Filling Role of the Court of Justice’ (2021) 58 Common Market Law Review 1731.

23 See, for instance, Case C-72/15 Rosneft, EU:C:2017:236, paras 98-103.

24 See, Rosneft (n 24) para 106.

25 According to the latest annual reports of the CJEU, restrictive measures constitute one of the
primary matters of litigation, with an average of approximately 75 new cases being initiated before the
GC in the last three years. See Annual Reports ( Judicial activity’ and ‘The year in review’) and statis-
tics, at curia.europa.eu.


https://curia.europa.eu/jcms/jcms/Jo2_11035/rapports-annuels
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General Court (GC), has been repeatedly asked to rule on the legality of sanctions
through direct actions for annulment, whereby the applicants contest the legality of
their designations in CFSP Decisions (and non-CFSP Regulations),? and invoke in-
fringements of fundamental rights and the principle of proportionality. Yet, it should
be emphasized that the intensity of review exercised by the Luxembourg judges is
not characterised by a single review mechanism (or proportionality test). On the con-
trary, the caselaw of the CJEU reflects two main judicial methodologies to assess the
legality (and proportionality) of these acts.

3.1. The manifest inappropriate test: reviewing the proportionality of policy
measures

Where proportionality is invoked as a ground for review of policy measures, also
referred to as ‘measures of general application’,?” the CIEU does not apply a rigorous
test. In fact, if the Court is asked to rule on the suitability of sanctions imposed
against third countries, such as the restrictions imposed on certain economic sectors
in Iran or Russia, it reaches the conclusion that the Council must be allowed a broad
discretion — and the Court shall not intervene in the substantial governance of
CFSP.?® The Court usually confines itself to determining whether the contested
measure is ‘manifestly inappropriate’ to achieve the objective pursued.

For example, when the Court is asked to assess the proportionality of designation
criteria as ‘general rules on the basis of which [the Council decides who to include]
on the [sanctions] lists’,? it reaches the following conclusion: ‘the EU legislature
must be allowed a broad discretion in areas which involve political, economic and
social choices on its part, and in which it is called upon to undertake complex as-
sessments’.>* The Court maintains that the validity of designation criteria can be af-
fected ‘only if the measure is manifestly inappropriate’, meaning manifestly dispro-
portionate, having regard to the objectives which the Council is seeking to pursue.*'
The CJEU tends to emphasise the importance of the objectives pursued by the con-
tested policy measures, and refrains from annulling sanctions for being manifestly

26 Pyursuant to TFEU (n 11) Arts 275(2) and 263(4).

27 For instance, measures that ‘do not target identified natural or legal persons, but are applicable
generally to all operators involved in the sale, supply, transfer or export of certain’ goods, see Rosneft
(n 24) para 97.

28 On the Court’s ‘light review of the suitability of” EU sanctions, see L Lonardo, “Challenging
EU Sanctions against Russia: The Role of the Court, Judicial Protection, and Common Foreign and
Security Policy” (2023) 25 Cambridge Yearbook of European Legal Studies 1, 16.

29 See Case C-348/12 P Council v Manufacturing Support & Procurement Kala Naft, EU:C:2013:776,
para 120. See also Case C-605/13 P Anbouba v Council, EU:C:2015:248, paras 40-41; case T-255/15 Almaz-
Antey Air and Space Defence v Council, EU:T:2017:25, paras 102-105; Rosneft (n 24) para 146.

30 See Kala Naft (n 30) para 120 (emphasis added); see also Case C-440/14 P National Iranian Oil
Company v Council, EU:C:2016:128, para 77; Case T-720/1 Rotenberg v Council, EU:T:2016:689, para 179.

31 Ibid (emphasis added).
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disproportionate decisions. This suggests that the manifestly inappropriate test is ap-
plied in a deferential manner to protect the Council’s political discretion.

The CJEU usually dismisses the applicants’ pleas, rejecting the existence of an
infringement of the principle of proportionality vis-a-vis policy measures. It recog-
nises that the Council has to carry out complex evaluations in CFSP matters. In this
context, the Court prefers to perform a restricted judicial scrutiny with regard to the
appropriateness of the contested measure of general application. It also acknowl-
edges that the Council is not required to prove that the provision at stake is able to
achieve the desired effect, ‘but only that [it is] capable of having such an effect’.*
It follows that the proportionality (and suitability) test is not particularly demanding
for policy measures.

In Anbouba, the Court ruled on the legality of designation criteria contained in
the Syria sanctions regime, and it observed that the Council enjoys a large margin of
discretion in designing these criteria.* In carrying out the proportionality assessment
of the contested provisions, it found that ‘account may be taken of the context of
those measures, of the fact that there was an urgent need to adopt such measures
intended to put pressure on the Syrian regime in order for it to stop the violent re-
pression against the population, and of the difficulty in obtaining more specific evi-
dence in a State at civil war and having an authoritarian regime’.*

In numerous Iranian cases, the Court confirmed that ‘limited review’ applies to
the considerations of appropriateness in relation to policy measures, such as desig-
nation criteria.® Similarly, in Russian cases, the Court referred to the ‘manifest in-
appropriate test” when assessing the proportionality of designation criteria, as provi-
sions of general application on the basis of which the Council decided to enter the
applicants’ names on the EU sanctions list. In Almaz-Antey, the Court rules that by
targeting ‘persons and entities materially or financially supporting actions which un-
dermine or threaten the territorial integrity, sovereignty and independence of
Ukraine, the Council could legitimately expect that such actions cease or that they
become more costly for those who undertake them, in order to promote a peaceful
settlement of the crisis’.*® In Rosnefi, the Court also found ‘a reasonable relation-
ship’ between the contested designation grounds and the objective pursued by
them’.?” The Court considered it ‘reasonable’ to increase the costs to be borne by the
Russian Federation for its actions in Ukraine, and justifies the Council’s decision to
target a major player in the oil sector, which is moreover predominantly owned by

32 Case C-729/18 P VTB Bank v Council, EU:C:2020:499, para 66 (emphasis added).

3 Anbouba (n 30) para 41.

34 Ibid para 46 (emphasis added).

33 See, inter alia, case T-246/08 Melli Bank v Council, EU:T:2009:266, para 45; Case T-10/13 Bank
of Industry and Mine v Council, EU:T:2015:235, para 75.

36 Case Almaz-Antey Air and Space Defence v Council (n 30) para 105 (emphasis added).

37 Rosneft (n 24) para 147 (emphasis added).
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the Russian State.* The designation of Rosneft was deemed to be ‘consistent’ with
the objective pursued by the Council, and was not considered to be manifestly inap-
propriate with respect to that objective.?” Similarly, when the Council decided to add
Russian financial actors to the EU list, the Court consistently applied the ‘manifest
inappropriate test’ and recognised that ‘targeting Russian public banks consistently
meets’ the objective of increasing the cost of the actions of the Russian Federation.*’
More recently, in the Russian Direct Investment Fund case, the Court confirmed the
existence of a ‘reasonable relationship’ between targeting the Russian sovereign
wealth fund, given its status as an important channel for foreign investment in the
Russian Federation, and the objective pursued by the Council of increasing the costs
of the actions of the Russian Federation.*'

Hence, when the proportionality of policy measures is contested, the CJEU per-
forms a limited judicial review, which tends to confirm the legality of the contested
measure and the ‘reasonable’ decision-making of the Council in the pursuit of CFSP
objectives.

3.1.1.  The proportionality plea raised by Russian businesspersons against the ‘cri-
terion (g)’

Since February 2022, the Union has imposed unprecedented sanctions in response to
Russia’s full-scale aggression against Ukraine. The Council has not only introduced
broad sectoral (economic) restrictions, but also expanded the designation criteria in
Council Decision 2014/145/CFSP (complemented by Regulation (EU) No 269/2014)
to identify a progressively wide range of natural and legal persons to be added to the
EU sanctions list. Today, over 14 different designation criteria are in force in Russia
sanctions regime, which allow the Council to target over 2,400 persons.

Among the new listing criteria, the so-called ‘criterion (g)’ represents one of the
most relevant (as well as contested) amendments post-2022.** This criterion ground

allows the Council to target leading businesspersons in Russia, most commonly

known as ‘Russian oligarchs’.*

38 Tbid.

3 Ibid.

40 See Case T-737/14 Vnesheconombank v Council, EU:T:2018:543, para 151 (emphasis added,
based on a translation of the author from French). See also VTB Bank v Council (n 33) paras 150-151,
as confirmed in the appeal, see case C-729/18 P VTB Bank v Council, EU:C:2020:499, paras 65-71.

41 Case T-235/22 Russian Direct Investment Fund v Council, EU:T:2024:311, para 94.

42 See Council Decision 2014/145/CFSP of 17 March 2014 concerning restrictive measures in
respect of actions undermining or threatening the territorial integrity, sovereignty and independence of
Ukraine (as amended), Art 2(1)(g); complemented by Council Regulation (EU) No 269/2014 of 17
March 2014 concerning restrictive measures in respect of actions undermining or threatening the terri-
torial integrity, sovereignty and independence of Ukraine (as amended), Art 3(1)(g).

43 See F Finelli, “Who Are the Russian Oligarchs? Recent Developments in the Case Law of the
European Court of Justice’ (2024) 8 European Papers 1513.
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Given the broad scope of application of the criterion (g), it is unsurprising that
its legality has been contested before the CJEU.* Nonetheless, when reviewing its
proportionality, the General Court has found ‘a rational connection between the tar-
geting of leading businesspersons operating in economic sectors providing substan-
tial revenue to the [Russian] government, in view of their importance and the im-
portance of those sectors for the Russian economy, and the objective of the restrictive
measures [...], which is to increase pressure on the Russian Federation as well as the
costs of its actions to undermine Ukraine’s territorial integrity, sovereignty and in-
dependence’.* The Court has justified the Council’s targeting process as a reasona-
ble, rational, and therefore not manifestly disproportionate.

Even when the Council has decided to intensify the scope of restrictive measures
and expanded the scope of the criterion (g) in June 2023, thereby widening the
circle of businesspersons subject to EU sanctions, the Court has justified such an
escalation. It has acknowledged that, if existing restrictions do not successfully (or
sufficiently) achieve the objectives pursued by the Council, the latter is entitled to
exert further pressure and strengthen designation grounds. So far, the pursuit of sanc-
tions effectiveness seems to outweigh proportionality concerns. In the Abramovich
ruling, the GC confirms that ‘there is still a logical link’ in targeting this growing
number of businesspersons who operate in Russia, taking into account the develop-
ments of the situation in Ukraine.*’ Similarly, in OT, the Court recognises the pro-
portionality of the criterion (g) in light of the prime importance of maintaining peace,
security and stability in Europe.*®

Although the amended criterion (g) refers to both leading and non-leading busi-
nesspersons operating in Russia, enabling the Council to target a wide group of en-
trepreneurs (rather than only prominent figures), the GC upholds that the Council
has made ‘a rational decision’ in broadening the scope of that listing criterion in
order to achieve the objectives pursued by Russia sanctions.*’ It acknowledges that
this expansion ‘reflects the Council’s intention [..] to exert maximum pressure on the
Russian authorities so that they bring an end to their actions and policies destabilis-

ing Ukraine’.>’

4 Pursuant to TFEU (n 11) Art 277.

4 See, inter alia, Case T-305/22 Rashnikov v Council, EU:T:2023:530, para 108 (emphasis added).
Similarly, in the French version, ‘un lien logique’ in Case T-248/22 Mordashov v Council,
EU:T:2023:573, para 127; Case T-333/22 Khan v Council, EU:T:2023:758, para 54.

46 See Council Decision (CFSP) 2023/1094 of 5 June 2023 amending Decision 2014/145/CFSP
concerning restrictive measures in respect of actions undermining or threatening the territorial integrity,
sovereignty and independence of Ukraine.

47 Case T-1105/23 Abramovich v Council, EU:T:2025:839, para 88, and cited case law.

48 Case T-286/23 OT v Council, EU:T:2024:606, para 61.

4 See Case T-742/22 Mazepin v Council EU:T:2024:433, para 126. See also Case T-607/22 Ko-
zitsyn v Council, EU:T:2024:635, para 90; Case T-1074/23 Zubitskiy v Council, EU:T:2024:840, para
49; Case T-732/22 Deripaska v Council, EU:T:2024:903 , ara 168.

30 See Mazepin (n 50) para 123 (emphasis added).
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Hence, the judicial review of the CJEU does not provide concrete guidance for
establishing the ‘off-limits’ for the adoption (and expansion) of designation criteria.
More generally, when assessing the legality of these policy measures, the Court does
not usually impose substantive constraints on the Council’s discretion. The Luxem-
bourg judges demonstrate a significant degree of deference to the expertise of the
Council, and prefer to perform only a marginal review of proportionality.

3.1.2. The proportionality plea raised by a Russian citizen against piloting re-
strictions: the Islentyeva case

As illustrated above, it is a common practice for the CJEU to reject pleas of illegality
when applicants challenge the proportionality of sanctions as measures of general ap-
plication. However, there is one notable exception to this judicial trend: the Islentyeva
case.”’ In this case, the GC found the manifest inappropriateness of restrictive
measures insofar as they restrict a Russian citizen from piloting a plane in the EU.

The dispute originates from a provision adopted by the Council in February
2022, which prohibits, inter alia, any aircraft ‘controlled by any Russian natural per-
son’ from landing in, taking off from, or overflying, the territory of the Union.>* The
applicant, Ms. Islentyeva, found herself targeted by this prohibition, as she is a Rus-
sian national who holds a Luxembourgish private pilot license and uses aeroplanes
in Luxembourg. She decided to bring an action for annulment, challenging the pro-
hibition laid down by the Council, insofar as it prevents her from piloting an aircraft
within the European Union.

Before the GC, the Council argued that the imposition of restrictions on non-
Russian-registered aircraft that are economically or financially controlled by Russian
citizens contributes to the objective of exerting pressure on Russian authorities. Such
restrictions are intended to affect the Russian aviation sector economically and in-
crease the costs of Russia’s war of aggression.”> The European Commission sup-
ported the Council’s position by submitting that the concept of ‘control’ must be
interpreted broadly. The Commission argued that a person is regarded as ‘control-
ling’ an aircraft not only where he or she has economic or financial control of the
aircraft, but also when having technical or operational control, inter alia, ‘when flying
privately as a pilot’ ** Tt further submitted that ‘a broad interpretation is consistent

with the objective of preventing the circumvention of restrictive measures’.”

31 Case T-233/22, Islentyeva v Council, EU:T:2023:828.

32 See Regulation No 833/2014 as introduced by Council Regulation (EU) 2022/334 of 28 February
2022, Art 3(d). The General Court reviewed the validity of the restriction contained in the Regulation
— while it found it does not have jurisdiction to review the validity of the same provision contained in
the CFSP Decision, i.e., Decision 2014/512, Article 4(e), as amended.

33 Islentyeva (n 52) para 47.

34 Ibid para 34 (emphasis added).

35 Tbid.
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Yet, the GC took a different approach. It recalled that the general principle of
proportionality requires any EU action to be appropriate for attaining legitimate ob-
jectives and must not go beyond what is necessary to achieve them.*® Consequently,
it held that a comprehensive prohibition on landing, take-off or overflying the terri-
tory of the European Union applicable to any aircraft controlled by a Russian citizen
would be ‘manifestly inappropriate in the light of the objective of exerting pressure
on the Russian President and his government capable of stopping the violations of
international law and preserving the territorial integrity of Ukraine’.>” The GC inter-
preted the prohibition imposed by the Council as applying to Russian citizens insofar
as they control the aircraft. It clarified that the notion of control must be intended to
refer to an economic or financial control, rather than a technical or operational con-
trol, of the aircraft. It concluded that the contested provision must not affect the sit-
uation where, as in the present case, a Russian citizen pilots a non-Russian-registered
aircraft, which is not owned or chartered, or otherwise controlled by a Russian per-
son, entity or body.

The Islentyeva ruling represents an exceptional example in which the GC found
the manifest inappropriateness of the contested provision insofar as it was interpreted
to apply to the applicant — on the grounds of her sole nationality. It rejected any
alleged risk of circumvention, limiting the pursuit of sanctions effectiveness (as well
as the political discretion of the Commission in interpreting the notion of ‘control’).

3.2. The fundamental rights test: reviewing the proportionality of individual
measures (designations)

While the CJEU does not usually interfere with the Council’s political discretion in
shaping the scope of restrictive measures, a different judicial development can be
observed when applicants invoke an infringement of the principle of proportionality
in conjunction with fundamental rights violations. In this scenario, applicants typi-
cally contest the legality of their designations, i.e., decisions of an individual nature
that give concrete applicability to policy measures.

Similarly to the ECtHR in Strasbourg, the CJEU here becomes the guardian of
proportionality, responsible for striking a fair balance between political (CFSP) ob-
jectives and individual rights.

3.2.1. The ‘full review’ in the light of fundamental rights

Since the landmark case Kadi, the CJEU has affirmed that the judiciary ‘must ensure
the review, in principle the full review’, of the lawfulness of all EU acts in the light
of fundamental rights.>® This is an essential component of the European Union as a

36 Ibid para 49.

57 Ibid para 50 (emphasis added).

38 See joined cases C-402/05 P and C-415/05 P Kadi I, EU:C:2008:461, para 326; and joined cases
C-584/10 P C-593/10 P and C-595/10 P Kadi II, EU:C:2013:518, para 97 (emphasis added). For further
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‘community based on the rule of law’, which shall guarantee a complete system of
legal remedies and procedures, so that the CJEU may review the legality of acts
carried out by the institutions.*” Since Kadi, the Court has recognised its central role
in assessing the legality of EU sanctions.

Throughout the years, the CJEU has found that restrictive measures are detri-
mental to the targets’ fundamental rights — as well as their reputation and (profes-
sional) legal interests.®” ‘By definition’, these measures have consequences which
affect fundamental rights, thereby causing harm to their targets (and even to persons
who are in no way responsible for the situation which led to the adoption of the
sanctions).®! For instance, asset freezing measures ‘undeniably’ entail a restriction
of the right to property and affect the private life of any targeted person.®

However, the Court’s caselaw underscores that fundamental rights affected by
EU sanctions are ‘not absolute’ rights, and their exercise can be subject to (justified)
restrictions.”® In fact, the assessment of any detrimental impact on fundamental
rights must be evaluated in relation to the objectives of public interest pursued by
the Union. And, given the ‘primordial importance’ of the preservation of interna-
tional peace and security, which are the underlying ultimate objectives of EU sanc-
tions, the Court tends to justify the negative consequences of these measures — as not
disproportionate restrictions in relation to the ends sought.

The Luxembourg judges usually hold that ‘the disadvantages caused [by sanc-
tions] are not inordinate in relation to the ends sought’.® In this way, the proportion-
ality test applied in Luxembourg generally favours the importance of the sanctions
objectives (and the Council’s political discretion).

commentary on the Kadi rulings, see S Poli and M Tzanou, ‘The Kadi Rulings: A Survey of the Liter-
ature’ (2009) 28 Yearbook of European Law 533. See also M Cremona, F Francioni and S Poli (eds),
‘Challenging the EU Counter-Terrorism Measures through the Courts’ (2009) Working Paper EUI AEL
10.

% See Kadi I (n 59) para 281. See also the Les Vert jurisprudence, which provides that the European
Union is a community based on the rule of law, inasmuch as neither its Member States nor its institu-
tions can avoid a review of the question whether the measures adopted by them are in conformity with
the Treaties (Case C-294/83 Les Verts v Parliament, EU:C:1986:166).

%0 See, for instance, Case C-266/15 P Central Bank of Iran v Council, EU:C:2016:208, para 53;
Case T-14/14 Islamic Republic of Iran Shipping Lines and Others v Council, EU:T:2017:102, para 206.

61 Rosneft (n 24) para 149. The Court further clarifies that the importance of the objectives pursued
by restrictive measures ‘is such as to justify the possibility that, for certain operators, the consequences
may be negative, even significantly so’, para 150.

2 Joined Cases C-539/10 P and C-550/10 P Al-Agsa v Council and Netherlands v Al-Agsa,
EU:C:2012:711, para 120. See also Case T-202/12 A/ Assad v Council, EU:T:2014:113, para 115.

9 Kadi I (n 59) para 355 (emphasis added). See also, Kala Naft (n 30) para 121.

% Such as the objective of combating terrorism, see, for instance, Al-Agsa v Council and Nether-
lands v Al-Agsa (n 63) para 130. Or the objective of preventing nuclear proliferation in Iran, see Case
T-564/12 Ministry of Energy of Iran v Council, EU:T:2015:599, para 118; Case T-68/14 Post Bank Iran
v Council, EU:T:2016:263, para 100; Case T-63/14 Iran Insurance v Council, EU:T:2016:264, para 99.

95 Case T-390/08 Bank Melli Iran v Council, EU:T:2009:401, para 71. More recently confirmed in
Case T-742/22 Mazepin v Council, EU:T:2024:433, para 209.
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Individual rights and freedoms are often eclipsed by objectives of general interest
recognised by the Union as such. To the author’s knowledge, there is only one excep-
tion, namely, only one applicant who successfully challenged the legality of his desig-
nation on the grounds that EU restrictive measures were disproportionate interferences
with his fundamental rights. This exception concerns Mr. Kadi and his judicial saga in
Luxembourg, precisely.

In the Kadi I ruling, the Court of Justice found that, ‘in the circumstances of
the case’, the imposition of the restrictive measures in respect of the applicant con-
stitutes an unjustified restriction of his fundamental rights (i.e., his right to property,
right of the defence, in particular his right to be heard, and his right to effective
judicial review).%” Despite the fact that, in principle,® Mr. Kadi’s fundamental rights
may be restricted because of the importance of the aims pursued by the Community
(now European Union),* namely countering terrorism and its financing, the Court
determined that the contested designation was adopted without any guarantee for Mr.
Kadi to understand the reasons for his listing and, consequently, to contest that deci-
sion (i.e., ‘enabling him to put his case to the competent authorities”).”® In light of
the (very specific) circumstances of the case, the Court concluded that EU re-
strictions imposed on Mr. Kadi did constitute a disproportionate and intolerable in-
terference with his fundamental rights.

Mr. Kadi was exceptionally successful in challenging the proportionality of his
designation in Luxembourg because, in that (very) specific case, the Council had not
provided any reasons or evidence to support that designation. He was put on the
sanctions list with no motivation — and could only guess as to the reasons behind his
designation. Accordingly, the Court ruled that the Council’s decision constitutes an
unjustified interference with Mr. Kadi’s fundamental rights — as it was ° adopted
without furnishing any guarantee’ to contest it.”'

Nonetheless, with the exception of the Kadi ruling, the Luxembourg judges have
traditionally refrained from welcoming pleas of proportionality with regard to alleged
fundamental rights infringements resulting from EU sanctions. In fact, the assessment
of proportionality tends to tip towards the importance of the foreign policy objectives
pursued by the Union. When proportionality is invoked in relation to fundamental
rights interferences, the CJEU tends to confirm the legality of EU sanctions.

% See Kadi I (n 59).

%7 Ibid para 370.

%8 Ibid para 366 (emphasis added).

% For instance, Mr. Kadi’s fundamental right to property was considered not absolute — and must
be interested in relation to its function in society; Ibid para 355.

70 Ibid para 369.

7! Ibid.
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Furthermore, the Court justifies the alleged interferences by stressing the fact
that sanctions constitute temporary and precautionary measures, * rather than end-
less and punitive restrictions on fundamental rights. For instance, the Court high-
lights that freezing measures are limited in time and reversible decisions (subject to
periodic review).”® These economic restrictions also provide for exceptions, allow-
ing the affected persons to obtain funds and economic resources to meet certain ex-
penses and needs.”

3.2.2.  The multi-step review

Since Kadi, the concept of proportionality has gained significance in the sanctions
caselaw and been subjected to a more rigorous and structured assessment, incorpo-
rating a judicial methodology that aligns more closely with the text of Article 52(1)
of the Charter. Consequently, the ‘full review’ of sanctions has progressively en-
tailed a multi-step assessment of the alleged interferences on fundamental rights — as
opposed to a vague balancing exercise ‘between the demands of the public interest
and the interest of the individuals concerned’.”

Since 2014, an increasing amount of sanctions caselaw has explicitly referred to
Article 52(1) of the Charter. In this way, the proportionality test set out therein has ac-
quired a new visibility in the context of sanctions litigation. Initially, in 2014, the EU
judiciary adopted a two-step approach.”® Then, in 2015, the Court moved to a three-step
approach.”” More recently, in 2022, the General Court proposed a four-step approach,
which marks the latest frontier of the proportionality test developed in Luxembourg.”®

This transition from an unstructured balancing exercise to a multi-step (now 4-
step) assessment illustrates the evolving role of the CJEU in reviewing alleged in-
fringements of fundamental rights in Luxembourg: if it initially ruled on the lawful-
ness of sanctions according to no judicial methodology, now it conducts a structured
review — which aligns with the wording of the Charter. Rather than a deferential
review, which favours (CFSP) political objectives over fundamental rights, it re-
quires a more thorough balance of the (public and private) interests at stake.

72 Kadi I (n 59) para 358.

73 The ‘freezing of assets is limited in time and may be brought to an end at any moment’, see Case
T-545/13 Al Matriv Council, EU:T:2016:37, para 163; See also Case T-256/11 Ezz and Others v Coun-
cil, EU:T:2014:93, para 79.

74 See for instance, Ezz and Others v Council (n 74) para 209.

75 Kadi I (n 59) para 360.

76 See Case Ezz and Others v Council (n 42) para 196; See also Case T-190/12 Tomana and Others
v Council and Commission, EU:T:2015:222, para 291.

77 See case T-273/13 Sarafiaz v Council, EU:T:2015:939, para 179. As confirmed in subsequent
caselaw, such as case T-720/14 Rotenberg v Council, EU:T:2016:689, paras 169-170; case T-262/15
Kiselev v Council, EU:T:2017:392, para 69.

78 Case T-125/22 RT France v Council, EU:T:2022:483.
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3.2.3.  The four-step review in RT France

On 27 July 2022, the General Court (GC), sitting in a Grand Chamber formation,
ruled on the RT France case and proposed a robust and convincing test. Despite
rejecting the applicant’s claims, the GC undertook an in-depth review of the propor-
tionality of the contested measure.

It is important to note that the factual background of RT France is quite excep-
tional, as the case concerns the legality of an unprecedented sanction, a media ban
imposed in March 2022 against certain Russian media outlets — allegedly engaged
in propaganda and disinformation campaigns in the context of the ongoing war in
Ukraine.” In the history of EU sanctions, it was the first time that the Council de-
cided to impose broadcasting restrictions against media outlets.*® So, when RT
France lodged a complaint with the GC, the Luxembourg judges were confronted
with new legal questions.®' However, for the purpose of this analysis, the focus is
limited to the role of the principle of proportionality and the judicial methodology
used by the GC to review the legality of the contested measure.

RT France represents the first case in which the GC proposed a four-step approach
to assess the alleged interference of EU sanctions with fundamental rights. More pre-
cisely, the Court establishes that the contested restriction on free speech must satisfy
four conditions.®* First, the restriction must be provided for by law, in the sense that it
must have a clear legal basis. Second, it must respect the essence of freedom of ex-
pression. Third, it must effectively meet an objective of general interest, recognised as
such by the Union. Fourth, it must be proportionate’ (stricto sensu).*

The first condition (i.e., ‘Step 1’ of the proportionality test) enshrines the principles
of legality, legal certainty and foreseeability.** And the Court deems it to be satisfied.

7 See Council Decision (CFSP) 2022/351 of 1 March 2022 amending Decision 2014/512/CFSP
concerning restrictive measures in view of Russia’s actions destabilising the situation in Ukraine; Coun-
cil Regulation (EU) 2022/350 of 1 March 2022 amending Regulation (EU) No 833/2014 concerning
restrictive measures in view of Russia's actions destabilising the situation in Ukraine.

80 The contested ban entails the prohibition to broadcast, enable, facilitate or otherwise contribute
to broadcast any content of the designated entities.

81 See S Poli, ‘Prime riflessioni sulla sentenza Del Tribunale “RT France” sulle misure restrittive contro
le attivita di disinformazione russe’ (2022) 8 Quaderni AISDUE 111; L Lonardo, ‘Censorship in the EU as
a Result of the War in Ukraine. Case T-125/22 RT France v Council’ (2023) 48 European Law Review 707.

82 In this way, the GC departs from the three-step approach (see, for instance, Kiselev (n 78) para 69).

8 RT France (n 79) para 145.

8 According to settled case-law, the Court holds that ‘the principle of legal certainty, which is one
of the general principles of EU law, requires, in particular, that rules of law be clear, precise and pre-
dictable in their effects, in particular where they may have negative consequences on individuals and
undertakings’, see case T-10/13 Bank of Industry and Mine v Council, EU:T:2015:235, para 77, and the
case-law cited. EU sanctions cannot be imposed unless they rest on a clear and unambiguous legal
basis, ‘so that the persons concerned may know without ambiguity what rights and obligations flow
from it and may take steps accordingly’, see case T-272/22 Pumpyanskaya v Council, EU:T:2023:491,
para 113, and the case-law cited.
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The second condition (i.e., ‘Step 2’) is perhaps the main novelty proposed in the
ruling.®® Respecting the essence of fundamental rights is presented as an autonomous
step in the proportionality test, which anticipates any balancing of competing interests.
As suggested by some legal scholars, ‘the concept of the essence of a fundamental
right implies that every fundamental right has a ‘hard nucleus’ that guarantees to each
and every individual a sphere of liberty that must always remain free from interfer-
ence’.* That hard nucleus is and should remain absolute and not be subject to any
interference — or any balancing.®” If it is established that the essence of a fundamental
right has been compromised, the restriction in question would automatically be incom-
patible with EU law — without the need for any further assessment. Accordingly, the
GC decides to evaluate the essence of the applicant’s rights as a preliminary question.

The Court establishes that the sanctions imposed on RT France respect the essence
of free speech,®® because the media ban imposed on the applicant is intended and de-
signed to be a temporary and reversible restriction.® The GC points out that the
maintenance of a media ban on RT France is conditional on two cumulative criteria
(i.e., first, until the aggression against Ukraine is put to an end and, second, until the
Russian Federation, and its associated media outlets, cease to conduct propaganda ac-
tions against the Union and its Member States) as set forth in the preamble of the
Council Decision.” In the event that one of the cumulative criteria is no longer satis-
fied, there would be no further need to maintain the measures at issue.”' In this way,
the Court interprets the Preamble of the contested Decision as providing fundamental
limits on the interference with the applicant's fundamental rights. By pointing to de-

8 In RT France (n 79), the essence of free speech becomes a distinct requirement to be verified in
the proportionality test — while in previous cases, such as in Kiselev (n 78), it represented a sub-condi-
tion of the last step (the third step) concerning the non-excessive nature of the restriction at stake (para
122-125).

8 K Lenaerts, ‘Limits on Limitations: The Essence of Fundamental Rights in the EU’ (2019) 20
German Law Journal 779, 781. See also M Brkan, ‘The Concept of Essence of Fundamental Rights in
the EU Legal Order: Peeling the Onion to Its Core’ (2018) 14 European Constitutional Law Review
332; T Tridimas and G Gentile, ‘The Essence of Rights: An Unreliable Boundary?’ (2019) 20 German
Law Journal 794.

87 See T Tridimas, ‘Wreaking the Wrongs: Balancing Rights and the Public Interest the EU Way’
(2023) 29 Columbia Journal of European Law 185, 400. The author argues that drawing a distinction
between the essence and the periphery of rights is ‘highly elusive’. “Whilst the distinction is logical, in
practice it is extremely difficult to draw. This, in turn, limits the functionality of 'essence' as a judicial
tool’, p. 200. See also the critical views of M Dawson, O Lynskey and E Muir, ‘What Is the Added Value
of the Concept of the “Essence” of EU Fundamental Rights?’ (2019) 20 German Law Journal 763.

8 RT France (n 79) para 153-159.

8 Ibid para 154.

%0 Ibid para 155. See also Council Decision (CFSP) 2022/351 of 1 March 2022 amending Decision
2014/512/CFSP concerning restrictive measures in view of Russia’s actions destabilising the situation
in Ukraine, Recital 10.

1 Tbid.
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listing criteria, the Court rejects RT France’s argument that the restrictive measures
are intended to apply ‘without a time limit defined in advance by the Council’.*>

The Luxembourg judges have previously highlighted that EU sanctions are in-
tended to be temporary interferences with fundamental rights;”* however, in RT
France, the GC points out, for the first time, that the contested Decision contains an
explicit guarantee to ensure that the media ban remains a temporary restriction. In
other words, the Council has expressly incorporated de-listing criteria to guarantee
that sanctions remain reversible and proportionate restrictions.

In addition, the media ban is considered to respect the essence of free speech
because it does not prevent RT France from conducting every activity inherent in
freedom of information and expression. In fact, the applicant is still able to carry out
its activities outside the European Union, as well as other broadcasting activities
within the Union (such as research and interviews).**

Then, the Court moves on to the third condition (i.e., ‘Step 3’), namely the re-
quirement that the contested restriction must pursue an objective of general interest,
recognised as such by the European Union. Interestingly, the GC illustrates the ex-
istence of an internal as well as an external dimension of the general interest pursued
by the Union when imposing sanctions against certain Russian media outlets. On the
one hand, it acknowledges that the Council can invoke the protection of ‘the Union’s
public order and [internal] security’ from the threat of a systematic propaganda cam-
paign put in place by the Russian Federation, channelled through media outlets under
the permanent direct or indirect control of its leadership.’* In this way, Russian prop-
aganda and disinformation campaigns are perceived as a threat inside the Union,
since they aim to destabilize its Member States and neighbouring countries.’® On the
other hand, the GC also recognizes that the restrictive measures at issue ‘are con-
sistent with the objective [..] of preserving peace, preventing conflicts and strength-
ening international [external] security’.®” It rules that the Council is entitled to exert
maximum pressure on the Russian authorities to bring the military aggression against
Ukraine to an end.

92 Ibid. (emphasis added).

93 Since the Kadi I (n 59) para 358. For instance, asset freezing measures ‘are not supposed to
deprive the persons concerned of their property’, see joined cases T-307/12 and T-408/13 Mayaleh v
Council, EU:T:2014:926, para. 175.

% RT France (n 79) para 156.

% Ibid para 161.

% The adoption of restrictive measures against media outlets having such a propaganda action as
their mission satisfies the objective set out in TEU (n 4) Art 21(2)(a), namely, to safeguard the Union’s
values, fundamental interests, security and integrity. It has been argued that the Court read the protec-
tion of the Union’s public order as one of the CFSP objectives set out in TEU (n 4) Art 21, ‘anchoring
the justification of the restriction to an EU constitutional objective’, L Lonardo (n 82) 716.

97 RT France (n 79) para 163, see also TEU (n 4) Art 21(2)(c).
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Ultimately, the fourth and last condition of the proportionality test proposed in
RT France is dedicated to ‘the proportionate nature of the restrictive measures at
issue’ (i.e., ‘Step 4’). Here, the GC provides a lengthy and detailed explanation of
the evidence presented against the applicant. It begins with emphasising that the ap-
plicant is entirely funded by the budget of the Russian Federation, and does not con-
stitute an independent media outlet. Then, the GC analyses a long list of concrete
examples of propaganda as broadcast by RT France in February 2022, and points to
the context in which these contents were broadcast, namely that of an ongoing war.”®
The Court reaches the conclusion that the Council was entitled to target RT France
according to a ‘sufficiently concrete, precise and consistent body of evidence’.”
Subsequently, when assessing the suitability and necessity of the restrictive
measures at stake, the GC recognises the broad discretion which the Council enjoys
in pursuing objectives of general interest.'® It finds the media ban to be ‘appropriate
for achieving the objective of exerting maximum pressure on the Russian authorities’
and induce them to bring an end to the war in Ukraine.'®" Furthermore, the Court
stresses the necessity of the media ban, emphasising the ‘extraordinary context’ and
the ‘extreme urgency’ determined by the intensified military conflict in Ukraine (i.e.,
the necessity test). Lastly, when weighing up the interests (i.e., proportionality stricto
sensu test), the Court confirms that the disadvantages caused by the temporary pro-
hibition on broadcasting are not disproportionate to the objectives pursued — in light
of the extraordinary context of the present case. '

In conducting this innovative four-step test, the GC provides a detailed analysis
of the media ban, assessing the validity of the imposed restrictions against a range
of legal and factual considerations. It appears that Article 52(1) of the EU Charter
has inspired a more structured review. Notwithstanding the ongoing war and the sen-
sitive geopolitical interests at stake, the reasoning presented in RT France appears to
be well-founded (perhaps redundant, but ultimately convincing).

3.2.4. The proportionality review after RT France

Given the significant contribution of RT France to the ‘full review’ of restrictive
measures in the light of fundamental rights, one might wonder whether it marks a
turning point in the broader discourse on the proportionate nature of sanctions. At
the moment, it remains to be seen how far this precedent will be followed and con-
solidated in the future, but it is certainly one to reflect upon.'®

% RT France (n 79) para 179.

9 Ibid para 188.

100 Tbid para 193.

101 Thid para 194.

102 Tbid para 213.

193 Numerous sanctions rulings delivered post RT France have adopted the four-step test, nonethe-
less, they do not usually perform the same detailed reasoning as the Grand Chamber. Furthermore, they
often refer to case law that precedes (and contrasts) with the RT France test, such as the Kiselev or
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On the one hand, RT France represents a potentially isolated decision which
aimed at justifying the legality of an extraordinary interference against certain Rus-
sian media outlets in an exceptional geopolitical context.'™® Consequently, the
unique nature of the restriction in question is likely to make RT France a sui generis
decision — which does not set a judicial methodology for the review of restrictive
measures as a whole. On the other hand, RT France represents an incredible source
of inspiration for the academic debate on sanctions. By departing from earlier case
law, it reshapes the proportionality test and places unprecedented weight on the ‘es-
sence requirement’ of fundamental rights.

The unprecedented focus on the obligation to respect the ‘hard nucleus’ of fun-
damental rights offers significant constraints on the design of EU sanctions. In fact,
the judgement underscores the need for a pre-defined timeline to prevent restrictions
from becoming perpetual, irreversible, and ultimately disproportionate. In this way,
RT France operationalises the principle of proportionality by requiring the targeting
process to be accompanied by de-listing guarantees.

In RT France, the GC finds that, since the Council has established both listing
and de-listing criteria, the contested media ban contains explicit guarantees against
the imposition of perpetual and irreversible restrictions. If extended to other forms
of restrictive measures (such as asset freezing measures), this reasoning could intro-
duce innovative safeguards against long-lasting or punitive restrictions. At present,
however, EU sanctions regimes generally lack lifting grounds. In practice, this may
lead to prolonged measures that amount to lifelong interferences with fundamental
rights. Therefore, the RT France ruling sheds light on a shortcoming of today’s tar-
geting practices: the absence of clear de-listing guarantees. And, in the author’s view,
RT France calls for a significant reform of EU sanctions, urging the Council to in-
corporate explicit lifting grounds in order to safeguard proportionality and funda-
mental rights.

4. Conclusions

This paper has explored the proportionality review of sanctions before the CJEU,
shedding light on the varying degrees of judicial scrutiny depending on the illegality
plea raised by the applicants. The Court’s review ranges from a limited assessment
of policy measures to a more rigorous scrutiny of individual measures (and alleged
interferences with fundamental rights).

Rotenberg rulings. See, for instance, Case T-270/22 Pumpyanskiy v Council, EU:T:2023:490; T-272/22
Pumpyanskaya v Council, EU:T:2023:491; Case T-305/22, Rashnikov v Council, EU:T:2023:530; Case
T-282/22 Mazepin v Council, EU:T:2023:701; Case T-283/22 Moshkovich v Council, EU:T:2023:849;
T-289/22 Shuvalov v Council, EU:T:2024:57. Other rulings still refer to the three-step test, such as case
T-526/21 Gutseriev v Council, EU:T:2023:512, para 158; Case T-258/22 BSW holding v Council,
EU:T:2024:150, para 114.

104§ Poli and F Finelli, ‘Context Specific and Structural Changes in EU Restrictive Measures
Adopted in Reaction to Russia’s Aggression on Ukraine’ (2023) 3 Eurojus 19, 33.
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With regard to the proportionality of policy measures, such as the legality of
designation criteria, the CJEU applies a ‘manifestly inappropriate test’. This test en-
tails a light-touch scrutiny, whereby the Court refrains from intervening too strongly
in the political decisions adopted by the Council, with the unanimity of 27 Member
States. Applicants are rarely successful in contesting the proportionality of these pol-
icy decisions, as the Court tends to confirm the rational connection between the re-
strictions imposed and the (CFSP) objectives pursued by the Council.

By contrast, when the legality of individual measures is at stake, the CJEU exer-
cises a more intensive (and structured) proportionality review. Since Kadi, the Court
has consistently affirmed its responsibility to ensure a ‘full review’ of EU sanctions
in the light of fundamental rights. This approach has been gradually structured into
a four-step test, most recently articulated in RT France. Although this test reaffirms
the Court’s primary role as a guardian of fundamental rights, successful challenges
remain rare. The Council appears to have internalised the ‘Kadi lesson’, embedding
the necessary legal safeguards and procedural guarantees within the design of desig-
nations. As a result, applicants rarely manage to prove that their fundamental rights
have been disproportionately infringed. The success of Mr. Kadi remains an isolated
example.

In conclusion, despite the rarity of successful proportionality challenges, this pa-
per has demonstrated that the CJEU has gradually refined its judicial methodology
for reviewing the legality of sanctions in light of Article 52(1) of the Charter, when
fundamental rights are at stake. The RT France judgment, in particular, marks a sig-
nificant step in this evolution, as it articulates a structured test that operationalises
the general principle of proportionality, thereby transforming it into a meaningful
constraint for the design of EU sanctions.
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