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ABSTRACT: The contested concept of sustainable development is ubiquitous in EU law, including
in EU external relations law. Its legal status as a principle, however, lacks clarity, much like in
international law. Sustainable development is prescribed as an aim to be pursued in the EU’s re-
lations with the wider world both under Article 3(5) and 21 TEU. It has acquired particular prom-
inence in the fields of EU external action traditionally associated with this concept, such as trade
policy, development cooperation and environmental action, although its application varies across
each of these fields. The use of sustainable development, however, is not confined to these do-
mains only, and it often features in relation to other areas of EU external relations. Within this
context, this article questions whether sustainable development could possibly be considered a
separate principle of EU external relations law. For this purpose, it traces the position and origins
of this concept in the EU constitutional framework. Most importantly, the article analyses the
manifestations of this concept in the key fields of external action mentioned above, namely trade
policy, development cooperation, and environmental policy. In this connection, it critically exam-
ines the relevant case law of the Court of Justice of the EU for any hints on the nature of this
concept. Ultimately, the paper argues that sustainable development is not a principle of EU exter-
nal relations law, but it is inherently linked to other principles, such as coherence and principle of
integration.

KEYWORDS: sustainable development — integration — coherence — trade — development — environment.

* Ph.D., Assistant Professor in International and European Law, Radboud University, nar-
ine.ghazaryan@ru.nl. The author wishes to thank her colleagues at the Department of International and
European Law for their comments on an earlier draft of this article.

ISSN 2499-8249 WWW.europeanpapers.eu (CC BY-NC-ND 4.0)

doi: 10.15166/2499-8249/895 E®OG


https://doi.org/10.15166/2499-8249/895
https://creativecommons.org/licenses/by-nc-nd/4.0/
https://creativecommons.org/licenses/by-nc-nd/4.0/
mailto:narine.ghazaryan@ru.nl
mailto:narine.ghazaryan@ru.nl

896 Narine Ghazaryan

1. Introduction

The concept of sustainable development (SD) has received considerable attention in
various fields of law. Introduced in the 1992 Rio Declaration, the vagueness of SD
allowed it ‘to rally rather than divide,” bringing together both developed and develop-
ing countries around the international environmental agenda.' However, the content of
this concept remains unclear beyond the central idea that environmental preservation
goes hand in hand with economic growth and social development, a notion that has
fuelled much academic debate over the past three decades.? Some have criticised it for
shifting the focus away from environmental protection and serving as a form of win-
dow-dressing that reinforces the existing model of economic growth.’ Nevertheless,
SD has become a fixture of the international agenda, including through the adoption
of the UN Sustainable Development Goals (UN SDGs) in 2015 as part of the Agenda
2030 — the most recent framework aimed at guiding national policy. The SDGs have
likewise drawn criticism for their incoherence and lack of binding legal force, among
other issues.’ SD influenced not only prominent soft law frameworks, but also key
treaty regimes including the climate change regime.®

! The concept was first introduced in the Brundtland Report, 1987, UNWCED; Rio Declaration on
Environment and Development, 12 August 1992, UN Doc. A/CONF.151/26; ] E Vifiuales, ‘Sustainable
Development’ in L Rajamani and J Peel (eds), The Oxford Handbook of International Environmental
Law (Oxford University Press 2021) 285.

2 Political Declaration of the World Summit on Sustainable Development, September 2002, UN DOC
A/CONF.199/20 (WSSD Declaration) Resolution 1 para 5; H C Bugge and C Voigt, Sustainable
Development in International and National Law (Europa Law Publishing 2008); V Lowe, ‘Sustainable
Development and Unsustainable Arguments’ in A Boyle and D Freestone (eds), International Law and
Sustainable Development (Cambridge University Press 1999) 19; V Barral ‘Sustainable Development in
International Law: Nature and Operation of An Evolutive Legal Norm’ (2012) 23 European Journal of
International Law 377, P Sands, ‘International Law in the Field of Sustainable Development’ (1995) 65
British Yearbook of International Law 303; K Bosselmann, ‘Sustainable Development Law’ in E Tekera
et al (eds), Routledge Handbook of International Environmental Law (Routledge 2020) 30; N Schrijver,
The Evolution of Sustainable Development in International Law: Inception, Meaning and Status (Nijhoff
2009); M Jacobs, ‘Sustainable Development as a Contested Concept” in A Dobson, Fairness and Futurity:
Essays on Environmental Sustainability and Social Justice (Oxford University Press 1999) 21; G Bandi
et al, Sustainability, Law and Public Choice (Europa Law Publishing 2014); SA Atapattu, ‘From “Our
Common Future” to Sustainable Development Goals: Evolution of Sustainable Development under
International Law’ (2018) 36 Wisconsin International Law Journal 215; K Bosselmann, The Principle of
Sustainable Development: Transforming Law and Governance (Routledge 2017); J Verschuuren, ‘The
Principle of Sustainable Development as A Legal Norm’ in E Fisher (ed), Research Handbook of
Fundamental Concepts of Environmental Law (Edward Elgar 2016) 228.

3D K Anton, ‘The “Thirty-Percent Solution” and the Future of International Environmental Law’
(2013) 10 Santa Clara Journal of International Law 212.

4 “UNGA Res 66/288 (11 Sep. 2012) ‘The Future We Want’; UN DESA ‘Sustainable Development
Goals’ (UN Department for Social and Economic Affairs), at sdgs.un.org.

5 Bosselmann (n 2) 37.

% E Kassoti and A Ott, ‘Introduction’ in E Kassoti and A Ott (eds), Sustainable Europe and its
Global Reach (CLEER Papers 2022/2) 5, 8.


https://sdgs.un.org/goals
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Despite its ubiquitous presence, however, its role in international law remained
far from clear. Scholars were skeptical about the status of SD as a fully crystallized
principle with binding legal force, often offering divergent views on the very content
of SD.” Others pinpointed ‘a norm-aspiring’ and ‘an interpretive function’ of SD
based on its presence in international law, including international jurisprudence.®
Although occasionally referred to in international jurisprudence as an interpretative
tool, until recently, rarely would an international court refer to it as a principle, as
did the international arbitral tribunal in the fron Rhine case.’ As for the International
Court of Justice’s (ICJ) jurisprudence, the concept remained vague for a long time.
In Gabcikovo-Nagymaros, while Judge Weeramantry argued in his dissenting opin-
ion that SD should be recognised as ‘a principle with normative value,” the majority
decision referred to it as a ‘concept’ expressing the ‘need to reconcile economic de-
velopment with protection of the environment’, arguably informing the outcome of
the case.'” In Pulp Mills, the ICJ referred to SD as an objective using it as an inter-
pretative tool.!' Only in its recent Advisory Opinion on climate change did the ICJ
take a major leap in recognising SD as a principle capable of ‘guiding’ the interpre-
tation of treaty norms and the determination of customary rules, including such cus-
tomary law principles such as the no harm principle.'? It is the ‘continuous and un-
contested universal recognition’ of SD that appears to persuade the ICJ to accord SD
with such normative content. While early reactions on the ICJ opinion have been
focusing on its significance for the climate change regime,' it is clear that the

7 Vifiuales (n 1) 296-300; A Boyle and C Redgwell, International Law and the Environment (Oxford
University Press 2021) 127; G Handl ‘Sustainable Development: General Rules versus Specific
Obligations’ in W Lang (ed), Sustainable Development and International Law (Kluwer 1995) 35; F
Cheever and J C Dernbach, ‘Sustainable Development and its Discontents’ (2015) 4 Transnational
Environmental Law 247; E Scotford, Environmental Principles and the Evolution of Environmental Law
(Hart 2017) 78; P Sands and J Peel, Principles of International Environmental Law (Cambridge University
Press 2018) 218; Kassoti and Ott (n 6); see also sources references in (n 2). Even the content of its pillars
is contested, S A Atapattu et al, ‘Intersections of Environmental Justice and Sustainable Development
Framing the Issues’ in S A Atapattu et al (eds), The Cambridge Handbook of Environmental Justice and
Sustainable Development (Cambridge University Press 2021) 1, 4.

8 Kassoti and Ott (n 6) 6-9.

® Belgium v Netherlands (Iron Rhine Arbitration) (PCA, 24 May 2005) para 59.

1 Hungary v Slovakia (Gabcikovo — Nagymaros Project) (Judgement) (ICJ, 25 September 1997)
para 140; Dissenting Opinion of Judge Weeramantry) in ibid. para 85.

" Argentina v Uruguay (Pulp Mills on the River Uruguay) (Judgement) (2010) ICJ Rep 14, para
177; Bosselmann (n 2) 86; D Tladi, ‘Principles of Sustainable Development in the Case concerning
Pulp Mills on the River Uruguay’ in M C Cordonier Segger et al (eds), Sustainable Development
Principles in the Decisions of International Courts and Tribunals (Routledge 2017).

12 Obligations of States in Respect of Climate Change (Advisory Opinion) (ICJ, 23 July 2025) para 147.

13 For some initial reactions, see M Wewerinke-Singh and J Vifuales, ‘The Great Reset: The ICJ
Reframes the Conduct Responsible for Climate Change Through the Prism of Internationally Wrongful
Acts’ (EJIL: Talk!, 4 August 2025) at www.ejiltalk.org; L Pezzano, ‘Obligations Erga Omnes and
Climate Change: Reflections on the ICJ Advisory Opinion’ (EJIL: Talk!, 8 August 2025) at
www.ejiltalk.org.


https://www.ejiltalk.org/author/margarethawewerinkesingh/
https://www.ejiltalk.org/author/jorgevinuales
https://www.ejiltalk.org/author/margarethawewerinkesingh/
https://www.ejiltalk.org/obligations-erga-omnes-and-climate-change-reflections-on-the-icj-advisory-opinion/
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Court’s pronouncement on SD deserves further attention even though it falls outside
of the scope of this article. The position of SD in international law was briefly
sketched here in order to draw a parallel with similar debates on the status of SD in
the domain of EU law.

Despite the absence of a clear definition in Treaties or case law, SD is equally
omnipresent in EU law. In EU environmental law scholarship, SD is occasionally
referred to as a “principle’ of EU law among others due to the repeated statements to
SD including in the field of EU external relations, though its legal significance and
enforceability remain questionable given its vague and indeterminate nature.'* More
commonly, however, scholars view the latter as an aim to guide policy — a ‘lifestyle
a society should aim at’ —, rather than an enforceable legal norm,'’ more akin to a
legal principle. Although the term ‘principle’ remains contested in international, Eu-
ropean and national law, '® it is generally distinguished from mere objectives. A prin-
ciple is associated with legal effect: it is a legal norm of ‘a more fundamental char-
acter’ from which rules derive and with which they must align.'” Principles ‘incor-
porate a minimum substantive content and guide the judicial inquiry on that basis’,
setting limits and steering legal outcomes.'® Principles should thus be distinguished
from mere objectives as a matter of more authoritative, normative force.

So, to what extent can SD be regarded as a principle of EU external relations
law? The concept has gained particular prominence in areas of EU external relations
traditionally associated with the concept, such as trade policy, development cooper-
ation, and environmental action. At the same time, SD resonates more broadly and
has been a recurring theme in foreign policy documents since the late 1990s. It is
therefore unsurprising, that in his influential conceptualisation of the EU as a ‘nor-
mative’ actor, Manners classified SD as a ‘minor norm’, which he suggests can be

14 G Calster and L Reins, EU Environmental Law (Edward Elgar 2017) 19, 24; Aragdo views SD
both as an objective and a principle, A Aragdo, ‘Environmental Principles in the EU’ in M Faure (ed),
Elgar Encyclopedia of Environmental Law (Edward Elgar 2023) 453.

15'G Bandi, ‘Principles of EU Environmental Law Including (the Objective of) Sustainable
Development’ in M Peeters and M Eliantonio (eds), Research Handbook on European Environmental
Law (Edward Elgar 2020) 40; S Kingston et al, European Environmental Law (Cambridge University
Press 2017) 12; L Krdamer and C Badger, Krdmer’s EU Environmental Law (Hart 2024) 11.

16 G Winter, ‘The Legal Nature of Environmental Principles in International, EU and Exemplary
National Law’ in G Winter (ed), Multilevel Governance of Global Environmental Change (Cambridge
University Press 2006).

17 M Cremona, ‘Structural Principles and their Role in EU External Relations Law’ in M Cremona
(ed), Structural Principles in EU External Relations Law (Hart 2018) 12.

18 T Tridimas, The General Principles of EU Law (Oxford University Press 2006) 2. G Winter,
‘The Legal Nature of Environmental Principles in International, EC and German Law’ in R Macrory et
al (eds), Principles of European Environmental Law (Europa Law Publishing 2004) 13; A Von
Bogdandy, ‘Founding Principles’ in A Von Bogdandy and J Bast (eds), Principles of European
Constitutional law (Hart 2010) 22.
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contested.'® More than two decades have passed since then, and SD has gained even
greater significance within the EU’s constitutional framework and external relations,
regularly appearing in policy and legal instruments. Kassoti and Ott, however,
warned against overestimating the influence of SD in EU external relations law, par-
ticularly in light of the ‘growing discrepancy between EU rhetoric on [SD] and the
reality on the ground of practice’.?’ Bearing in mind this warning, to which extent
can the prominent use of SD in EU external relations law translate to a normative
depth associated with a principle as described above? In terms of its content, would
it mandate a balance to be struck between the economic growth and other pillars of
the concept as suggested by the arbitral tribunal in the Iron Rhine case? And if so, is
there a balance — seen as the ‘essence’ of SD — to be struck in practice in EU external
relations law??'

To address this question, the article first traces the origins of SD within the EU’s
constitutional and policy landscape, particularly in relation to external relations. The
analysis then turns to the expression of SD in key areas of EU external action — trade,
development cooperation, and environmental policy. The article ultimately argues
that, while SD does not constitute an autonomous principle of EU external relations
law, it is closely linked to other foundational EU law principles, notably the princi-
ples of coherence and integration.

2. Genesis and place of sustainable development in EU Treaties and policy

A contemporary of the Rio Declaration, the first allusion to SD appeared in the Maas-
tricht Treaty. This was seen as paying homage to the Brundtland Report, coupling
economic development with environmental protection.? Without referring to SD di-
rectly, the Maastricht Treaty included ‘promotion, throughout the Community, of a
harmonious and balanced development of economic activities, sustainable and non-
inflationary growth respecting the environment’ among the objectives of the Euro-
pean Communities (EC).? In addition, the Maastricht Treaty reformed the legal ba-
sis for development cooperation including sustainable economic and social develop-
ment of developing countries among its objectives.*

19T Manners, ‘Normative Power Europe: A Contradiction in Term?” (2002) 40 Journal of Common
Market Studies 235, 242.

20 Kassoti and Ott (n 6) 9.

21 B Sjéfjell,‘The Legal Significance of Article 11 TFEU for EU Institutions and Member States’
in B Sjafjell and A Wiesbrock (eds), The Greening of European Business under EU Law (Routledge
2014) 55.

22 M Hession and E Macrory, ‘Maastricht and the Environmental Policy of the Community: Legal
Issues of a New Environmental Policy’ in T O’Keeffe (ed), Legal Issues of the Maastricht Treaty
(Chancery 1994) 154.

23 Arts 2 and 3(k) of the post-Maastricht consolidated EC Treaty (1992); JH Jans and HHB Vedder,
European Environmental Law (Europa Law Publishing 2012) 7.

24 Arts 177(1) and (2) of Treaty establishing the European Community (2002).


https://www.taylorfrancis.com/search?contributorName=Beate%20Sj%C3%A5fjell&contributorRole=author&redirectFromPDP=true&context=ubx
https://www.taylorfrancis.com/search?contributorName=Beate%20Sj%C3%A5fjell&contributorRole=author&redirectFromPDP=true&context=ubx
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The direct reference to SD appears for the first time in the Amsterdam Treaty.
While the preamble referred to SD as a ‘principle’, the latter appeared among the
revised objectives of the EC.* Suggesting an early lack of clarity regarding this con-
cept,? this development also mandated a policy of economic growth, social devel-
opment and environmental protection.”’ The Amsterdam Treaty, moreover, intro-
duced the linkage between environmental protection and SD. The revised clause on
environmental integration — present in the Treaty since the Single European Act
(SEA) — highlighted that taking into account of environmental concerns should take
place ‘in particular with a view to promoting [SD]’, a formulation currently found in
Article 11 TFEU discussed below.?®

SD began to feature in EU policy documents as a goal ‘to be achieved’, with
development cooperation and trade highlighted as priority areas.”” The Commis-
sion’s 2001 Communication on SD Strategy described SD as a ‘positive long-term
vision’.*® Although largely inward-looking, the Strategy focused on the EU “putting
its own house in order’ to show global leadership.*' Without adopting the text of the
Communication, the Gothenburg European Council endorsed a broad and vague
strategy, emphasising the need for a global dimension and framing SD as a ‘funda-
mental objective under the Treaties’.*? Importantly, the 2001 SD Strategy was seen
as ‘one of the key frameworks’ for policy coherence.®® Its global dimension was
further developed in the Commission’s 2002 Communication on a Global Partner-
ship for SD, which aimed to set out the EU’s ‘contribution to global [SD]’ highlight-
ing the role of coherence.** It also defined development which is sustainable, namely
development which ‘must strike a balance between the economic, social and envi-
ronmental objectives of society, in order to maximise well-being in the present, with-

out compromising the ability of future generations to meet their needs’.*’

23 Recital 8, Treaty of Amsterdam (1997).

26 L Krémer, ‘Sustainable Development in EC Law’ in Bugge and Voigt (n 2) 378.

27 L Krémer, ‘The EU: A Regional Model?’ in Winter (n 18) 348.

28 Previously the link with SD was acknowledged in soft law — in the Fifth Environmental Action
Programme; G Marin Duran and E Morgera, Environmental Integration in the EU’s External Relations
(Hart 2014) 26.

2 European Commission, ‘Communication: On partnership for integration, A strategy for
integrating environment into EU policies’ COM (1998) 333 final 10.

30 Ibid 2.

31 Tbid 5.

32 Conclusions, Goteborg European Council, 15-16 June 2001, para 19; See further, M Pallemaerts,
‘The EU and Sustainable Development: An Ambiguous Relationship’ in M Pallemaerts and A
Azmanova (eds), The European Union and Sustainable Development (VUB Press 2006) 29-31.

3 M Cremona, ‘Coherence and EU External Environmental Policy’ in E Morgera (ed), The
External Environmental Policy of the European Union: EU and International Law Perspectives
(Cambridge University Press 2012) 40-41.

3 European Commission, ‘Communication: Towards a global partnership for sustainable
development’, COM (2002) 82 final 6, 14-16.

35 Ibid 3.
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Subsequent policy papers began to reflect a broader interpretation of what con-
stituted SD. The 2005 European Council Principles of SD to guide policy and deci-
sion-making referred to the latter as a ‘key principle of all [EU] policies and action’
even though it is clear from the rest of the document that SD is an overarching ob-
jective, the achievement of which hinges upon coherence and principle of integration
more broadly.*® It is in the same document that we see the early signs of ‘inflationary
use’ of SD,*” where SD goes beyond the three associated pillars to include human
rights, public participation, democracy and other issues. The same broad approach
translated into the 2006 Revised SD Strategy, where a wide spectrum of EU external
policies, including the Common Foreign and Security Policy should contribute to its
achievement.*® Here, the Council sets out ‘policy guiding principles’ to achieve SD,
which include a broad range of principles pertaining to environmental governance,
good governance, but also policy coherence and integration more broadly.*’

The Lisbon Treaty further elevated the prominence of SD within the EU’s legal
framework. It is not so much the TEU preambular reference to SD as a principle that
signals its prominence,* but rather the transformation of SD as an ‘overriding ob-
jective’ of the EU in Article 3(3).*' Although there is a view that Article 3(3) TEU
grants equal recognition to all three pillars of SD unlike the Amsterdam Treaty,*
others contend that the emphasis remains predominantly on economic growth. ** Ar-
ticle 3(5) TEU in its turn for the first time directly linked SD and EU external rela-
tions law more generally, calling for EU contribution to SD of the Earth among its
other objectives.** This is viewed as one of the key achievements of the Lisbon
Treaty alongside Article 21 TEU,* which includes in its paragraph 2 the objectives
to:

‘(d) foster the sustainable economic, social and environmental development of develop-
ing countries, with the primary aim of eradicating poverty; |...]

36 Ibid 2, 5, 6.

37 Kramer and Badger (n 15) 11.

38 European Council, Review of the EU Sustainable Development Strategy (EU SDS) - Renewed
Strategy, 15-16 June 2006; Marin Duran and Morgera (n 28) 37-38; for an overview of SD strategies,
see PM Barnes and TC Hoerber (eds), Sustainable Development and Governance in Europe (Routledge
2013) 26-27.

3 Tbid 4-5.

40 Recital 9, Treaty of Lisbon (2007).

41 S Maljean-Dubois, ‘Regional Organisations: The European Union’ in Rajamani and Peel (n 1)
653.

4 Bandi (n 15) 38.

M Lee, EU Environmental Law, Governance and Decision-Making (Oxford University Press
2014).

4 E Morgera et al, ‘European Environmental Law’ in E Techera et al (eds), Routledge Handbook
of International Environmental Law (Routledge 2020) 240.

4 Ibid.
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(f) help develop international measures to preserve and improve the quality of the envi-
ronment and the sustainable management of global natural resources, in order to ensure
[SD][...T.

While the language of these objectives is closely tied to development coopera-
tion and environmental policy, they extend beyond these areas to apply across all
fields of EU external action. This ‘elevation’ of SD from a development-specific
goal to a broader objective is seen as a way to strengthen the coherence of EU poli-
cies, * particularly in light of Article 21(3) TEU, which mandates consistency across
all external action. Article 21(1) TEU also refers to the principles guiding EU exter-
nal action, which reflect the values in Article 2 TEU — though, notably, SD is not
explicitly listed among them.*’

Alongside these provisions, Article 11 TFEU is viewed as being at the core of
SD in EU law, labelled as *[t]he main provision’*® on SD or a provision ‘codifying’*’
SD in the Treaties. The relationship between these provisions, however, is unclear.
It must be noted here that the integration of environmental concerns is viewed as one
of the components of SD in IEL,*® perhaps ‘the only one which might be understood
as having legal consequences’.”' In this sense, the principle of integration in Article
11 TFEU while reinforcing the environmental pillar of SD,** does not require prior-
itisation of environmental concerns. It rather sets an obligation to integrate environ-
mental protection requirements into other policy areas as a legal obligation.** More-
over, the legal force of Article 11 and its ability to serve as a ground for a judicial
challenge for a failure to take environmental protection requirements into account is
doubted.** Besides, the language of Article 11, specifically the reference to ‘with a
view to promoting SD’, does not support the reading that it constitutes the core of

46 M Broberg, ‘What is the Direction for the EU’s Development Cooperation after Lisbon? A Legal
Examination’ (2011) 16 European Foreign Affairs Review 539.

47 P Koutrakos, EU International Relations Law (Hart 2015) 12.

4 G Van Calster and L Rein, EU Environmental Law (Edward Elgar 2017) 25; Lee (n 43) 67.

4 B Sjafjell, ‘Quo Vadis, Europe? The Significance of Sustainable Development as Objective,
Principle and Rule of EU Law’ in C M Bailliet (ed), Non-State Actors, Soft Law and Protective Regimes
(Cambridge University Press 2012) 257.

30 Scotford (n 7) 90; Boyle and Redgwell (n 8) 118-119; Sands and Peel (n 7) 10.

31 Bandi (n 15) 41; U Beyerlin and T Marauhn, International Environmental Law (Hart 2011) 79.

32 C Voigt, ‘Article 11 TFEU in the Light of the Principle of Sustainable Development in
International Law’ in Sjafjell and Wiesbrock (n 21) 46-49.

33 A Cardesa-Salzmann and E Morgera, ‘The EU’s External Action after Lisbon: Competences,
Policy Consistency and Participation in International Environmental Negotiations’ in M Peeters and M
Eliantonio (eds), Research Handbook on European Environmental Law 78; J Nowag, ‘Article 11 TFEU
and Environmental Rights’ in S Bogojevic and R Rayfuse (eds), Environmental Rights in Europe and
Beyond (Hart 2020); M Montini, ‘The Principle of Integration’ in L Krdmer and E Orlando (eds),
Principles of Environmental Law (Edward Elgar 2018) 163, 171-173; Cremona (n 33) 39.

3 G Marin Duran and E Morgera, ‘Commentary on Article 37 of the EU Charter on Fundamental
Rights — Environmental Protection’ in S Peers et al (eds), The EU Charter of Fundamental Rights: A
Commentary (Hart 2014).


https://www.taylorfrancis.com/search?contributorName=Beate%20Sj%C3%A5fjell&contributorRole=author&redirectFromPDP=true&context=ubx
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SD: rather, it implies that SD is ‘a broader objective that cannot be achieved through
environmental integration alone’.*®

Some argue that Article 11 TFEU stems from references to SD in Articles 3(5)
and 21 TEU.>® However, these references came later, >’ while the foundation for en-
vironmental integration was laid earlier in the SEA, where Article 130r(2) EC re-
quired environmental protection to be part of all Union policies, including external
ones.>® What more clearly links these provisions is the principle of coherence. Article
11 is seen as embodying this principle in relation to environmental policy, with sim-
ilar requirements present also in the Common Commercial Policy (CCP) and devel-
opment cooperation.”® With Articles 3(5) and 21 TEU, coherence has been further
strengthened,® firmly linking SD to both environmental integration and coherence
in EU external relations.

At the same time, Article 11 is not the only ‘integration’ clause relevant to SD;
Article 9 TFEU should also be considered. The elevation of other integration clauses
in the Lisbon Treaty, however, may signal a ‘dilution’ of the specific obligation in
Article 11 regarding environmental protection.®' Still, Article 11 uses stronger lan-
guage than other clauses, and its relevance is reinforced by SD’s status as an over-
arching objective in Articles 3(5), 21(2) TEU, and Article 37 of the Charter. %> Article
37 of the Charter mandates that ‘a high level of environmental protection and the
improvement of the quality of the environment must be integrated into the policies
of the Union and ensured in accordance with the principle of [SD]’.* This reference
to the ‘principle of SD’, on its own, however, does not signal an elevation of SD to
the status of a principle, given Article 37’s limited legal weight.®* Rather, it is gen-
erally viewed as a reflection of the principle of environmental integration.® In a case
concerning the Birds Directive, the CJEU referred to the combined framework ‘pro-
vided for both in Article 3 TEU and in Article 37 of the Charter, provisions according

33 Pallemaerts (n 32) 26.

36 Cardesa-Salzmann and Morgera (n 53) 77.

57 Marin Duran and Morgera (n 28) 26.

38 Art 130r(2) Single European Act (1987); for the evolution of the wording of Art 11, see Nowag
(n 53) 158-160.

% Cremona (n 33) 38.

0 Marin Durén and Morgera (n 28) 42-43; M Cremona, ibid 36-37; G Marin Duran, ‘The Role of
the EU in Shaping the Trade and Environment Regulatory Nexus: Multilateral and Regional
Approaches’ in B Van Vooren et al (eds), The EU’s Role in Global Governance (Oxford University
Press 2013) 228.

61 Lee (n 43) 69.

2 J Nowag, ‘The Sky is the Limit: On the Drafting of Article 11 TFEU’s Integration Obligation
and its Intended Reach’ in Sjéfjell and Wiesbrock (n 21) 27-28; Marin Durdn and Morgera (n 28) 27-
32.

63 Art 37 Charter of Fundamental Rights of the European Union (2012).

4 Scotford (n 7) 197; ] Krommendijk, ‘Principled Silence or Mere Silence on Principles? The Role
of the EU Charter’s Principles in the Case Law of the Court of Justice’ (2015) 11 ECLR 321, 333.

5 Marin Durén and Morgera (n 28) 1053-1055.


https://www.taylorfrancis.com/search?contributorName=Beate%20Sj%C3%A5fjell&contributorRole=author&redirectFromPDP=true&context=ubx
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to which, in essence, the [EU] is to work for [SD] and ensure a high level of protec-
tion of the environment.”®® Notably, the Court gave no interpretive weight to the
mention of SD as a ‘principle’ in Article 37.

Overall, the combination of the provisions discussed above suggests that SD,
within the primary legal framework, stands as a clear overarching objective of EU
external action, integrating the aims of various foreign policy areas. Voight notes
this complex pursuit of objectives within the ‘cross-cutting and horizontal objective’
of SD, which in its turn has to be balanced against numerous other EU objectives set
out in Article 21 TEU, in addition to Article 3(5) TEU.?” As for the status of these
objectives, including those referring to SD, it is hardly possible to rely on any spe-
cific objective to invalidate a particular external action: the objectives are simply too
general and lack prioritisation.®®

What is then the legal value of SD as an objective as opposed to a principle? The
references to SD in Articles 3(5) and 21 TEU — alongside Article 11 TFEU — oblige
the EU to ‘continuously pursue’ it as an objective.®’ Besides, as an objective it has a
certain legal value and ‘normative dimension’ where the relevant law should be in-
terpreted in the relevant light.”’ At the same time, none of these provisions ‘mandates
a balance’ between the three pillars of SD,”" or indicates the manner in which SD
must be pursued which might elevate it to a principle. In the same vein, post-Lisbon
policy papers repeatedly emphasise SD as a fundamental and overarching objective
of the EU that should be mainstreamed in EU policies.”” The EU action for SD is to
contribute to the UN SDGs, through a range of policies including trade, development
cooperation, humanitarian assistance, prevention management and resolution of cri-
ses without mentioning environmental action separately.”® Thus, rather than seeking
to strike a balance between the three pillars, SD is to be achieved through a range of
policies where coherence plays a crucial role.”

% Case C-900/19 Association One Voice, ECLI:EU:C:2021:211, para 60.

7 Voigt (n 52) 47-49.

% Cremona (n 17) 7.

9 J Larik, ‘From Speciality to a Constitutional Sense of Purpose: On the Changing Role of the
Objectives of the European Union’ (2014) 63 International & Comparative Law Quarterly 935, 938.

70 Marin Duréan (n 60) 228; Kassoti and Ott (n 6) 13, 15.

71 Kingston et al (n 15) 15.

72 European Council, ‘Review of the EU Sustainable Development Strategy - Presidency Report’,
1 December 2009; European Commission, ‘Communication: Mainstreaming sustainable development
into EU policies’, COM (2009) 400 final.

73 European Commission, ‘Communication: Next Steps for a Sustainable European Future’
COM(2016) 739 final 12-14; European Commission, ‘A Global Strategy for the European Union's
Foreign and Security Policy’, 14 November 2016, 26.

74 Communication COM(2016) 739 final (n 73), 14.
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The EU’s constitutional and policy frameworks thus clearly treat SD as an over-
arching objective, albeit linked to the principle of coherence and environmental in-
tegration. What about the concrete expressions of SD in substantive EU policies?
The article turns to this question next.

3. Sustainable development in substantive EU external policies

To trace the manifestations of SD in the areas associated with the three pillars of SD,
it is necessary to question the relevant policy framework, key instruments, as well as
available case law in each policy field.

3.1. Trade policy

SD started featuring in EU trade policy documents few years after the Rio Summit
as an objective of the EU linking trade and environment.” It also featured within
trade agreements concluded in the years following the adoption of the Maastricht
Treaty, for instance, in the Partnership and Cooperation Agreements, entry-level
trade agreements concluded with a number of post-Soviet countries.’® The concept
has acquired particular prominence in the subsequent decade, when the Council man-
dated trade policy to be used to improve the environmental and social standards in
bilateral relations in the context of the 2006 SD Strategy.”’ Specifically, new trade
agreements were to include environmental protection and social standards from now
on thus already before the Lisbon Treaty reform and the introduction of Article 21
TEU.”

Trade and SD chapters (TSD) have since become a fixture of new generation

trade agreements — ‘post-Global-Europe Agreements’,” contributing to the pursuit

of SD as an objective within the broader IEL framework.*® A survey of trade agree-
ments concluded since 2010 reveals an interesting picture in relation to SD. The ma-
jority of the agreements refer to SD directly as an objective in the preamble, the

75 European Commission, ‘Communication: On Trade and Environment’, COM (96) 54 final.

76 See for instance Arts 1, 52, 63(3) of Partnership and Cooperation Agreement of 19 February
1998 concluded between the European Communities and their Member States, and Ukraine; Preamble,
Arts 2, 4, 45, Partnership and Cooperation Agreement of 9 September 1999 concluded between the
European Communities and their Member States, and Armenia.

77 Conclusions of European Council of 15-16 June 2006, 21.

78 European Commission, ‘Communication: Global Europe: Competing in the World’,
COM(2006) 567 final 9; endorsed by the Council Conclusions of 13 November 2006 on Global Europe
— Competing in the World, 12.

7 E Morgera, ‘Ambition, Complexity, and Legitimacy of Pursuing Mutual Supportiveness
Through the EU’s External Environmental Action’ in B Van Vooren et al (n 60) 198.

80 Arts 284, Agreement of 15 December 2012 establishing an Association between the European
Union and its Member States, on the one hand, and Central America on the other; Art 267, Trade
Agreement of 21 December 2012 between the European Union and its Member States, of the one part,
and Colombia and Peru, of the other part.
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general objectives of the agreement or specific articles under the TSD chapters (or
related provisions).®! The preambles of Association Agreements concluded with
Ukraine, Moldova and Georgia refer on the other hand to ‘principles’ of SD. While
in the case of Ukraine, the reference is to ‘principles of [SD] and green economy’,
its Georgian and Moldovan counterpart include only ‘principles of SD’.** First of all,
it is quite obscure what such ‘principles’ would entail. Second, the substantive pro-
visions in the Ukrainian Agreement clarify that SD is a common objective to be pur-
sued by the agreement, including its TSD chapter.®* Meanwhile, in the case of Mol-
dova and Georgia the agreements include a provision reaffirming the parties’ com-
mitment to the ‘principles of free market economy, [SD] and effective multilateral-
ism’ alongside provisions treating SD as an objective.® There is thus a significant
inconsistency in this group of agreements in terms of terminology used, but the ref-
erences to the ‘principle’ or ‘principles’ of SD alongside other concepts, such as
green economy and multilateralism indicates that this is merely rhetoric, rather than
a concrete legal principle.

The most peculiar in this respect is the trade agreement concluded with Central
America which declares in its Article 1 that:

“The Parties confirm their commitment to the promotion of [SD], which is a guiding
principle for the implementation of this Agreement, taking notably into account the Mil-
lennium Development Goals. The Parties shall ensure that an appropriate balance is
struck between the economic, social and environmental components of [SD].”#

This reference to the requirement to strike an ‘appropriate balance’ between the
three pillars of SD is remarkable due to the articulation of what would be expected
of the principle of SD. At the same time, the preamble and other provisions of the

81 See for instance the preamble and Art 22.1(1), Comprehensive Economic and Trade Agreement
of 14 January 2017 between Canada, of the one part, and the European Union and its Member States,
of the other part; preamble and Art 19.1(3), Free Trade Agreement of 25 March 2024 between the
European Union and New Zealand; preamble and Art 267, Trade Agreement of 21 December 2012
between the European Union and its Member States, of the one part, and Colombia and Peru, of the
other part.

82 Association Agreement of 29 May 2014 between the European Union and the European Atomic
Energy Community and their Member States, of the one part, and Ukraine, of the other part; Association
Agreement of 30 August 2014 between the European Union and the European Atomic Energy
Community and their Member States, of the one part, and the Republic of Moldova, of the other part;
Association Agreement of 30 August 2018 between the European Union and the European Atomic
Energy Community and their Member States, of the one part, and Georgia, of the other part.

8 Arts 3, 289, EU-Ukraine Association Agreement.

8 Arts 2(2), 2(4), 227 EU-Georgia Association Agreement; Arts 2(2), 86 EU-Moldova Association
Agreement.

85 Agreement establishing an Association between the European Union and its Member States, on
the one hand, and Central America on the other (2012).



Sustainable Development: A Principle of EU External Relations Law 907

agreement make it clear that SD is an objective to be achieved.*® Crucially, the obli-
gations concerning the social and environmental dimensions do not indicate that a
genuine balance with economic development is being pursued, mirroring the ap-
proach found in the TSD chapters of other agreements.

The substantive provisions on environmental and social standards in TSD chap-
ters differ most prominently from the trade-related obligations not only in terms of
their scope, but also in terms of the nature of legal obligations. Most importantly, the
weak formulations contained in many provisions in the earlier agreements raised
questions about their meaning and doubts about their legal weight.®” The obligations
in the TSD chapters have been labelled as ‘not fully enforceable’,* with many com-
pliance issues raised.® It should be noted that the TSD obligations significantly
evolved and expanded over the last few years both in relation to environmental and
social standards to include at times detailed obligations, as well as new issues — gen-
der equality, for instance.”® A standard TSD chapter currently includes a general
section on TSD, along with specific sections on trade and the environment, and trade
and labour. These may appear as a single chapter®' or as three consecutive chapters,
with the TSD chapter providing the overarching framework for the other two.”? The
TSD chapters have also evolved to reflect major international developments, for in-
stance post-Paris Agreement TSD chapters include related obligations concerning
climate change.” Despite this evolution, however, an argument has been made re-
garding environmental protection that rather than seeking to balance trade objectives

8 Preamble, Arts 24(2)(d), 50, ibid.

87 M Bronckers and G Gruni, ‘Improving the Enforcement of Labour Standards in the EU’s Free
Trade Agreements’ in D Prévost et al (eds), Restoring Trust in Trade (Hart 2018) 164, 169; B M Araujo
‘Labour Provisions in EU and US Mega-regional Trade Agreements: Rhetoric and Reality’ (2018)
67(1) ICLQ 233; S E Akdogan, ‘What is There to Enforce? Multilateral Agreements and Standards in
the Trade and Sustainable Development Chapters of the EU Free Trade Agreements’ in R A Wessel et
al (eds), EU External Relations Law and Sustainability (Springer 2024).

8 Cardesa-Salzmann and Morgera (n 53) 79.

8 G Marin Durén, ‘Sustainable Development Chapters in EU Free Trade Agreements: Emerging
Compliance Issues’ (2020) 57 Common Market Law Review 1031.

% R Zvele, ‘Environmental Integration in EU Trade Policy: The Generalised System of
Preferences, Trade Sustainability Impact Assessments and Free Trade Agreements’ in Morgera (n 33)
195-198; Cardesa-Salzmann and Morgera (n 53) 79; L Bartels, ‘Human Rights and Sustainable
Development Obligations in EU Free Trade Agreements’ (2013) 24 Legal Issues of Economic
Integration 297; Marin Duran (n 89), 1034-1043.

o1 Chapter 26, Interim Agreement of 13 December 2012 on trade between the European Union and
the Republic of Chile.

92 Chapters 22-24, Comprehensive Economic and Trade Agreement of 14 January 2017 between
Canada, of the one part, and the European Union and its Member States, of the other part.

9 Non-Paper for Commission Services of 26 February 2018 on feedback and way forward on
improving the implementation and enforcement of Trade and Sustainable Development chapters in EU
Free Trade Agreement; I Espa and M Tokas, ‘Interrelation Between Paris Agreement and EU Free
Trade Agreements’ Commitments: In Search of a Sustainable Path’ (2024) 30 European Foreign
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versus environmental protection, environmental protection is integrated in a very
specific form, the bottom line being creating an environmental level playing field.”
This criticism would equally apply to the social standards set in TSDs. There is thus
no ‘balance’ in terms of the nature of obligations pertaining to the three pillars of
SD. For this reason, scholars have argued for including SD-related obligations be-
yond the TSD chapters rather than expanding less enforceable TSD chapters.”

In this context, Opinion 2/15 is particularly relevant. Both the Advocate General
(AG) and the Court clearly viewed SD as an objective while undertaking a compe-
tence delimitation even though neither strictly speaking applied the centre of gravity
test. ° AG Sharpston considered Article 21 TEU irrelevant and treated SD as a sep-
arate objective, concluding that environmental and social aspects are not integral to
the CCP.”’ In contrast, the CJEU found that that SD issues are indeed an integral part
of the CCP, relying on Article 9 and 11 TFEU in addition to Article 21 TEU. The
Court’s position underscores SD as a global objective: when combined with the in-
tegration principles in Articles 9 and 11, it has helped mainstream social norms and
environmental protection in trade agreements. Notably, the Court also clarified that
the TSD chapter does not as such regulate social standards and environmental pro-
tection,”® but rather holds parties to their international commitments, suggesting the
absence of a balancing mechanism that a principle of SD might require.

The absence of a principle of SD is reflected also in the existence of a separate
dispute settlement mechanism, which emphasises cooperation and reconciliation
over enforcement. First of all, this means asymmetrical — different — consequences
for a breach of respective trade, environmental and social standards. Secondly, the
trade cooperation can proceed while parties are in breach of their obligations under
the TSD chapters. The TSD dispute settlement mechanism was activated only in the
case of labour rights violations in South Korea. The EU’s position in the proceedings
of the panel of experts and its subsequent outcome was viewed as a rather soft ap-
proach and a missed opportunity for the EU to exercise assertiveness.”” Returning in

Affairs Review 7; G Marin Duran, ‘The EU’s Evolving Approach to Environmental Provisions in Free
Trade Agreements’ in R A Wessel et al (n 87) 257-276.

9 Marin Durén (n 28).

95 See such an argument in relation to climate change related TSD obligations in M Tokas, ‘Highest
Priority Trade Provisions Related to Sustainable Development and Climate Change: Streamlining
Climate Change Commitments in Horizontal Chapters of EU-Americas FTAs’ (2023) Legal Issues of
Economic Integration 263.

% E Neframi, ‘The Dynamic of the EU Objectives in the Analysis of the External Competence’ in
E Neframi and M Gatti (eds), Constitutional Issues of EU External Relations Law (Nomos 2018) 71-
72.

7 Opinion 2/15, Opinion of AG Sharpston ECLI:EU:C:2016:992 para 495.

%8 For criticism of this finding, see Marin Duran (n 93) 1048.

9 A Nissen, ‘Not That Assertive: the EU’s Take on Enforcement of Labour Obligations in its Free
Trade Agreement with South Korea’ (2022) 33 European Journal of International Law 607; J S Han,
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this context to Opinion 2/15, it is notable that the CJEU established that the EU is
entitled to suspend or terminate its commitments under the FTA in case of a breach
of the environmental or labour protection-related provisions.'® On the one hand, this
could be potentially seen as strengthening the SD dimension of the trade agreements
in response to past criticism.'”' On the other hand this finding is problematic from
the perspective of international law.'* The Court found that the EU could terminate
the agreement for violations of TSD obligations on the basis of customary interna-
tional law, rather than the agreement itself.'® It relied on the default rule on material
breach of the agreement stipulated in the 1969 Vienna Convention although the latter
applies to states only, and despite the fact that the default position can be set aside
by a specialised rule in the agreement.'® The TSD dispute settlement procedure
would thus apply in case of a breach of TSD provisions unlike the trade-related pro-
visions which might lead to a suspension of the agreement. The different dispute
resolution procedures thus also add to the perception of a lack of a ‘balance’ between
trade and the environmental and social pillars included in the agreement. Besides,
more broadly, even a negative impact generated by the trade cooperation on labour
rights or the environment does not mean that trade relations would be discontin-
ued.'® Trade is therefore prioritised and clearly given more weight than the environ-
mental and social pillars which implies that the concept of SD does not mandate a
balance to be struck between the economic growth generated by the agreement and
the other pillars as would be expected of the principle of SD.

In connection with the criticism regarding the implementation of TSD chapters,
including from EU institutions,'*® the Commission identified non-compliance as an
issue demanding further attention in its policy papers since 2015,'" introducing a
‘15-point Action Plan’ to enhance the implementation and enforcement of the TSDs

‘The EU-Korea Labour Dispute: A Critical Analysis of the EU’s Approach’ (2021) 26 European
Foreign Affairs Review 531.

190 Opinion 2/15 ECLLI:EU:C:2017:376 para 166.
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Blog, 2017), at www.europeanlawblog.eu.
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104 Marin Duran (n 93) 1046-1047.

105 Bartels (n 90) 311-312.

196 Resolution from European Parliament of 6 October 2022 on the outcome of the Commission’s
review of the 15-point action plan on trade and sustainable development; Opinion of the European
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in 2018.'% Perceived as insufficient, the position was further revised in the Commis-
sion’s 2022 Communication, which aimed to enhance the effectiveness of TSD chap-
ters in promoting SD.'” It emphasised that ‘TSD commitments are legally binding
and enforceable’ introducing the possibility of resorting to trade sanctions as the last
resort.''’ The Commission thus proposed the application of the general dispute res-
olution mechanism allowing for trade sanctions to be extended to TSD chapters in
future trade agreements. Such an option, however, is singled out for very specific
instances rather than TSD obligations more generally. These include the ‘failure to
comply with obligations that materially defeats the object and purpose of the Paris
Agreement on Climate Change or in serious instances of non-compliance with the
ILO fundamental principles and rights at work’.''" This new approach has been in-
corporated in the FTA with New Zealand which entered into force in 2024.''* The
likelihood of restoring to sanctions for breaching the obligations in the TSD chapter,
however, has been doubted by scholars given the many challenges associated with
it.'!® Ultimately, this brief analysis of TSD chapters and their implementation sup-
ports Bartels’ observation that ‘the principle of sustainable development has never
been treated as a concrete obligation in itself: none of the agreements admit the pos-
sibility of violating the “principle of sustainable development’.''

Another instrument, closely associated with the TDSs is the sustainability impact
assessment (SIA) instituted alongside the latter serving as a mainstreaming tool in a
way.'"” This prior assessment fosters an ‘informed and participatory approach to bal-
ancing non-economic interests in trade negotiations’ which comes down to integrat-
ing environmental and social concerns during the negotiations.''® In the 2006 SIA
Handbook, the Commission mentions SD as ‘a principle enshrined in the EU trea-
ties’ while referring to Articles 3 TEU and 11 TFEU,'" which as discussed above
do not provide a sufficient basis for viewing SD as a principle. The legal weight of
the SIAs has been linked to environmental law principles of integration and preven-
tion.''® As far as any possible balancing between the three pillars of the SD is con-
cerned, the European Economic and Social Committee in its 2011 assessment of the

108 Non-paper 2018 (n 93).

199 European Commission, ‘Communication: The Power of Trade Partnerships: Together for Green
and Just Economic Growth’, COM(2022) 409 final; M Jiitten, ‘Trade and Sustainable Development in
EU Trade Agreements’ Briefing, European Parliament (November 2023) 5.

110 European Commission, Communication: The Power of Trade Partnerships’, ibid 4, 11-12.

1 Tbid 12.

112 Free Trade Agreement between the EU and New Zealand (n 81).

113 Marin Duran (n 60) 272-275.

114 Bartels (n 90) 306.

115 European Commission, COM(2006) 567 (n 78) 9.

116 Marin Duran and Morgera (n 28) 234-253, 249.

17 Buropean Commission, Handbook for Trade Sustainability Impact Assessment (European
Union, 2016, 2nd edition) 5.

118 Kingston et al (n 15) 14.
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SIAs concluded that economic considerations tended to outweigh environmental and
social concerns, and recommended various measures to strengthen the latter two di-
mensions.'"” Besides, the outcome of the SIAs is also not sufficiently incorporated
in the negotiations of the trade agreements.'? In its 2022 Communication, the Com-
mission emphasises that SIAs should evaluate all relevant trade agreement chapters
to identify both the impacts on sustainability and opportunities to further the TSD
objectives beyond the dedicated TSD chapter.'*' One can argue that ‘mainstreaming’
TSD objectives in this respect is clearly linked to the principles of integration in
Articles 9 and 11 TFEU, rather than requiring any balance to be struck between trade
obligations and other environmental protection and social development. Even here,
the priority is on trade where the ‘mainstreaming’ could include prioritising the lib-
eralisation of environmental goods and services. In this connection, a recent study
demonstrated that the practice of conducting SIAs faces many challenges in respond-
ing to sustainability-related issues, as well problems with the involvement of the rel-
evant stakeholders in the process.'?* Thus, while the SIAs certainly aim to integrate
environmental and social concerns into the practice of negotiating trade agreements,
their design or practice hardly demonstrate that a balance must be struck with trade
objectives.

Ultimately, one must agree with Marin Duran’s observation that the presence of
environmental concerns, and by analogy social concerns, within the trade policy in-
struments is a matter of “political appreciation and choice’.'** Instead of a balancing
act between the three objectives of the SD, these instruments, while indicative of the
application of the principle of integration enshrined in Articles 9 and 11 TFEU and
striving for coherence, nonetheless prioritise trade.'** Although, one might argue that
this position reflects broader limits on promoting non-trade-related values in inter-
national trade law, further inquiry into the concept of SD in development cooperation
and external environmental policy similarly reveals it to be a vague notion, whose
normative content ultimately reduces to the familiar principles of integration and
coherence.
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3.2. Development Cooperation

SD became part of EU development cooperation even before the Maastricht Treaty,
which introduced the relevant legal basis listing ‘the sustainable economic and social
development of developing countries’ as an objective, seemingly omitting the envi-
ronmental dimension.'?® The latter, however, featured earlier in 1989 Lome IV con-
vention which mandated that ‘development shall be based on a sustainable balance
between its economic objectives, the rational management of the environment and
the enhancement of natural and human resources.”'*® In addition, Article 6 of Regu-
lation 443/92 on development assistance to countries in Asia and Latin America in-
cluded the environment and natural resources as one of the headings for assistance.'?’

Post-Maastricht SD became a fixture of development cooperation, although not
all appearances of SD in development cooperation agreements had such a strong
wording as in Lome IV. For instance, in EU-India 1998 Partnership Agreement, SD
is clearly articulated as an objective in relation to ‘economic development and social
progress’, later adding that the cooperation will take place with respect to the envi-
ronment.'?® In the Cotonou Agreement signed in 2000 the repeated references to SD
indicate its status as an objective with a ‘clear-cut emphasis’ on poverty reduction
and eventually its eradication.'” The environment, alongside gender, meanwhile be-
came a ‘thematic and cross-cutting issue’ that was ‘supposed to be taken into account
systematically in all areas, levels and phases of ACP-EC development coopera-
tion’,"*" as a clear manifestation of the principle of integration. The significance of
the principle of environmental integration was also directly confirmed in Regulation
2493/2000 providing a rare definition of SD."*' Other policy documents from the
same period demonstrate lack of consistency in terms of articulating SD, where at
times it is to be promoted and contributed to alongside occasional references to it as

125 Art 130u, Treaty Establishing the European Community (1992).

126 Arts 4, 6(2), Fourth ACP-EEC Convention of 17 August 1991.

127" Art 6, Council Regulation (EEC) 443/92 of 25 February 1992 on financial and technical
assistance to, and economic cooperation with, the developing countries in Asia and Latin America.

128 Art 16, The Cooperation Agreement of 27 August 1994 between the European Community and
the Republic of India on Partnership.

129A1ts 1, 9, 11, 19, 32(a), Partnership agreement of 15 December 2000 between the members of
the African, Caribbean and Pacific Group of States of the one part, and the European Community and
its Member States, of the other part; according to Arts, the reference to SD in the post-Maastricht legal
basis on development cooperation was to have an impact on the new agreement; K Arts, ‘ACP-EU
Relations in a New Year: The Cotonou Agreement’ (2003) 40 Common Market Law Review 95, 96.

130 Arts, ibid 98-99.

131 Definition can be found in Art 2 of Regulation (EC) 2493/2000 of the European Parliament and
of the Council of 7 November 2000 on measures to promote the full integration of the environmental
dimension in the development process of developing countries.
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a ‘value’ or ‘concept’.'*> The subsequent Economic Partnership Agreements con-
cluded on a regional basis within the Cotonou framework are also indicative of the
status of SD as an overarching objective informing the entire agreements.'**> Asym-
metrical in nature, these agreements aim at the sustainable economic and social de-
velopment of ACP countries stimulating their gradual integration into the world-
economy compatible with the WTO regime, including in relation to dispute-settle-
ment. They have been, however, criticised for prioritising trade liberalisation at the
expense of development element,'** as well as for undermining regional integration
within Africa.'?

In addition to the lack of a balancing core to the concept of SD, the Cotonou
framework also displayed the signs of ‘inflation’ of SD linking it to peace and secu-
rity."*® The same approach transpired subsequently in the 2006 European Consensus
on Development, as well as the 2011 Agenda for Change: the main objective of pov-
erty reduction should be pursued within the wider context of SD which includes good
governance, human rights and political, economic, social and environmental dimen-
sions.'*” The European Consensus was, hence, seen as making a strong nexus with
security.'*®A similar broad approach was incorporated in development cooperation
funding instruments.'*’

While such a broad framing of SD raises doubts as to its status as a distinct legal
principle, it is another legal principle that takes centre stage in this context — namely,
the principle of coherence, another Pandora’s box in EU external relations law gen-
erating decades of scholarly debate.'*® While the broader discussion about coherence

132 European Commission, ‘Communication: The European Community's Development Policy’,
COM(2000) 212 final, 7, 10, 19-21.
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Equals”?’ (2008) 26 Development Policy Review 515.
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Journal of African Law 212.

136 Art 11, Agreement of 4 November 2010 amending for the second time the Partnership
Agreement between the members of the African, Caribbean and Pacific Group of States, of the one
part, and the European Community and its Member States, of the other part.

137 Joint statement by the Council and the representatives of the governments of the Member States
meeting within the Council, the European Parliament and the Commission on European Union
Development Policy: ‘The European Consensus’ (24 February 2006) paras 7, 12, 24, 39, 42; European
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Change’ COM(2011) 637 final, para 3, 5.
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Cotonou Partnership Agreement’ (2007) 12 European Foreign Affairs Review 39, 64-65.
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financing instrument for development cooperation.
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falls outside of the scope of this article, as a cornerstone of development cooperation
specifically, it requires the Union to take into account the objectives of development
cooperation in the formulation and implementation of other EU policies likely to
affect developing countries, including those related to trade, environment, and other
fields. The linkage between coherence and SD was already present in the 2005 Com-
munication for Policy Coherence for Development, where contribution to the UN
Millenium Development Goals (MDGs), seen as the target framework to achieve
SD, encompassed a range of policy fields across which coherence with development
cooperation objectives should be pursued, including security, agriculture, energy and
many others.'*!

This broad view of what constitutes SD transpired also in CJEU case law. As
proclaimed in Philippines Border Mission case, ‘there can be no [SD] and eradica-
tion of poverty without peace and security’.'** This is not surprising in light of the
weight given by the Court to the 2006 Consensus on Democracy, which as men-
tioned above inflates SD. It seems that that the CJEU reads the SD objective as to
include the objective of promoting democracy and human rights.'** The ECOWAS
judgement affirms this reading of SD development the relevance of which extends
beyond the three pillars associated with the concept demonstrating the nexus with
security issues.'** In an important pronouncement on pre-Lisbon Article 47 TEU, the
Court invalidated a Council decision for improperly relying on a CFSP legal basing
while pursuing objectives that fall within development cooperation competence. The
judgement demonstrated thus that the goals associated with the social and environ-
mental pillars are the ‘minimum’, and the concept itself can have a ‘broader content
[which] is malleable and context-specific’.'*

Similar broad reading of SD is maintained in the Philippines Framework Agree-
ment judgement.'* In line with its earlier case law, the judgement confirmed that
environmental protection is an integral part of the development cooperation, and was
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L den Hertog and S StroB, ‘Coherence in EU External Relations: Concepts and Legal Rooting of an
Ambiguous Term’ (2013) 18 EFAR 373; C Eckes, EU Powers under External Pressure (Oxford
University Press 2019) 98-109.

141 European Commission, ‘Communication: Policy Coherence for Development” COM (2005)
134 final, 3-6.

142 Case C-403/05 Philippines Border Mission, ECLI:EU:C:2007:624, para 57.

143 Tbid para 56-57.

144 Case C-91/05 ECOWAS, ECLLI:EU:C:2008:288, para 66.

145 Kassoti and Ott (n 6) 14.

146 Case C-377/12 Philippines Framework Agreement, ECLI:EU:C:2014:1903.
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seen as potentially reinforcing the requirement of coherence.'*’ Based on the Con-
sensus, Development Cooperation Instrument and MDGs, SD is clearly viewed by
the Court as the broader objective to be pursued in areas beyond the three familiar
pillars to include areas such as migration and agriculture — the latter contributing to
poverty reduction.'*® The judgement thus reinforces the importance of Article 11
TFEU principle of environmental integration and coherence.

Subsequently, the reform of the relevant legal basis in the Lisbon Treaty re-
moved the reference to SD: instead, the primary objective of poverty reduction
should be pursued within the wider framework of Article 21 TEU objectives. This
Lisbon-mandated stronger and more specific focus on poverty reduction and eradi-
cation in Article 208 TFEU suggests that development measures must pursue pre-
dominantly a goal of poverty reduction. A measure aimed at environmental protec-
tion in a developing country would thus not fall under development cooperation un-
less it also contributes to poverty reduction.'*’ This is relevant not only in terms of
delimiting competences but also in terms of any perceived balancing exercise that a
principle of SD would have demanded.

The subsequent 2017 Consensus on Development aimed at the achievement of
the UN SDGs is infused with the rhetoric of SD, clearly as an ideal to work toward
stretching to many issues beyond the three pillars, which must be ‘implemented as a
whole and not selectively’."*® Echoing criticism of the UN SDGs for their lack of
prioritisation, this approach involves deploying a broad range of EU policies in the
hope that they all contribute to a common goal — the ‘mission impossible’ of achiev-
ing coherence in development cooperation.'>' This quest for coherence was repeated
in the Commission’s 2019 Communication on policy coherence for development
linked to the achievement of the UN SDGs.'* Furthermore, in the Samoa Agreement
(replacing the Cotonou framework with ACP countries) the pervasive invocation of
SD — both as a general objective and in relation to specific issues — suggests that it
functions more as a rhetorical banner than as a concrete legal principle.'*®

147 Tbid para 42; M Broberg and R Holdgaard, ‘EU Development Cooperation Post-Lisbon: Main
Constitutional Challenges’ (2015) 40 European Law Review 349, 354.

148 Philippines Framework Agreement ibid (n. 146) para 42, 46, 49.

149 Broberg and Holdgaard (n 147) 352-353.

150 Joint Statement by the Council and the Representatives of the Governments of the Member
States Meeting within the Council, The European Parliament and the European Commission, The New
European Consensus on Development, 3.

151 M Carbone, ‘Mission Impossible: The European Union and Policy Coherence for Development’
in M Carbone (ed), Policy Coherence and EU development Policy (Routledge 2009).

152 European Commission, ‘Staff Working Document: 2019 EU report on Policy Coherence for
Development’, SWD (2019) 20 final.

153 Arts 1, 6, 8, 10, 12, 14, 16, 27 and many others, Partnership Agreement of 28 December 2023
between the European Union and its Member States, of the one part, and the Members of the
Organisation of African, Caribbean and Pacific States, of the other part.



916 Narine Ghazaryan

This finding is also be supported by a brief inquiry into the EU’s Generalised
Scheme of Preferences (GSP). Although based on a trade legal basis, this instrument
is widely seen as a development cooperation tool due to its close affiliation with the
objective of social development. In 2002, the Commission indicated that the scheme,
one of the oldest of its kind, requires a revision in order to contribute to the achieve-
ment of SD."** The revision led to the introduction of the GSP+ scheme — the special
incentive arrangement for SD and good governance — viewed as a key trade policy
instrument integrating environmental and social development concerns.'>* The Pre-
amble of the 2008 GSP Regulation establishing the GSP+ refers to the promotion of
SD in developing countries as one of the objectives of the EU’s development policy,
and states that the CCP must be consistent with and consolidate those objectives.'*®
Alongside trade agreements, the GSP+ incentivises vulnerable low- and lower-mid-
dle income countries to ratify multilateral environmental and human rights treaties.

There are, however, a number of reasons why the GSP+ still prioritises trade and
does not pay due attention to other dimensions of SD, including at the stage of im-
plementation. Fist of all, the GSP+ has been criticised in terms of the scope of the
conventions it covers, for instance the glaring omissions concerning the international
climate change regime.'”” The planned GSP+ revision, providing an opportunity to
update the list to include inter alia the Paris Agreement, as well as to improve the
monitoring of the scheme, has been delayed. Instead, the existing scheme was ex-
tended for the period of 2024-2027."* Furthermore, although a 2010 evaluation
found that the GSP+ is effective in promoting the ratification of MEAs, "’ the Com-
mission’s primary focus on formal criteria of ratification and the adoption of relevant
legislation domestically has been seen as a major shortcoming of the monitoring
process. ' Besides, the EU has rarely suspended benefits due to non-compliance
despite documented human rights violations in some beneficiary countries, suggest-
ing a reluctance to jeopardise trade relationships.'®" The weak monitoring and en-
forcement process therefore suggests a lesser importance for environmental and so-
cial standards preferring not to disrupt trade arrangements.

154 European Commission, Communication: Towards a global partnership for sustainable
development’ (n 34) 8.

135S Switzer, ‘Environmental Protection and the Generalised System of Preferences: A Legal and
Appropriate Linkage’ (2008) 57 International & Comparative Law Quarterly 57; Zvelc (n 90) 176-186.

156 Regulation (EU) 978/2012 of the European Parliament and of the Council of 25 October 2012
applying a scheme of generalised tariff preferences and repealing Council Regulation (EC) 732/2008.

157 Switzer (n 155) 140.

158 Regulation (EU) 2023/2663 of the European Parliament and of the Council of 22 November
2023 amending Regulation (EU) 978/2012 applying a scheme of generalised tariff preference.

159 M Gasiorek et al, ‘Mid-Term Evaluation of the EU’s Generalised System of Preferences’ Report
to the European Commission (2010) 10.

160 7velc (n 90) 182-183.

161 The GSP+ scheme was suspended only in the case of Belarus (freedom of association, labour
rights violations) and Sri Lanka (civil and political rights violations). For instance, the reluctance to
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In sum, similar to trade policy, SD functions as an ideal within development
cooperation policy and instruments, albeit more expressly linked to the principle of
coherence.

3.3 External environmental policy

The main policy-setting document in the field of EU environmental action is the
Environmental Action Programme (EAP) adopted since 1973. While in the first two
decades SD was not part of the discourse yet, the integration of environmental con-
cerns was apparent in the Third EAP adopted for the period of 1982-1986.'2 The
Fifth EAP (1993-2000) was adopted in response to the Rio Declaration, which ex-
plains its title ‘Towards Sustainability’.'® The programme was thus geared towards
the achievement of SD as a goal, but it had no description of the concept.'**

The Sixth EAP (2002-2012) was heavy on the rhetoric of SD, mentioning SD or
sustainable no less than 64 times.'®® At the same time, it was clear that the focus of the
programme is back on the integration of environmental concerns.'®® The Sixth EAP is
particularly concerned with the relationship between the programme and the SD Strat-
egy. It makes clear in its Article 2(1) that the EAP should be the basis of the environ-
mental dimension of the SD Strategy with an emphasis on the principle of integra-
tion.'%’

The numerous references to SD in the preamble and the text of the Seventh EAP
stress SD’s as a goal to be achieved; or it provides the broader context for achieving
the priorities for environmental action.'® The 8th EAP, building on the European
Green Deal (EGD), mentions SD in its preamble as something to strive for focusing
on environmental integration. The EGD Communication in its turn, when setting out
the global dimension of the Deal includes a fleeting reference to SD with a call for a
stronger ‘green deal diplomacy’ focused on convincing and supporting others to take

suspend the GSP+ in relation to Pakistan with notable human rights violations; Joint Staff Working
Document SWD/2023/363 final of 21 November 2023 on The EU Special Incentive Arrangement for
Sustainable Development and Good Governance (GSP+) assessment of the Islamic Republic of
Pakistan covering the period 2020-2022.

162 Resolution (ECSC, EEC, Euratom) on the continuation and implementation of a European
Community policy and action programme on the environment (1987-1992) at: cordis.europa.eu.

163 European Community, ‘Towards Sustainability: A European Programme of policy and action in
relation to the environment and sustainable development (1993); Marin Duran and Morgera (n 28) 26.

164 Kriimer (n 53) 388.

165 Tbid 389.

166 Decision 1600/2002/EC of the European Parliament and of the Council of 22 July 2002 laying
down the Sixth Community Environment Action Programme.

167 On the uneasy relationship between the Sixth EAP and the SD Strategy at the time see
Pallemaerts (n 32) 45-47.

168 Recital 7, 19, 32 of the preamble, paras 13, 96, Decision 1386/2013/EU of the European
Parliament and of the Council of 20 November 2013 on a General Union Environment Action
Programme to 2020 ‘Living well, within the limits of our planet’.
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on their share of promoting more [SD]’.'® It should also be mentioned that both the
Seventh and Eighth EAPs set out the principles on which they are based: these are the
principles of environmental law set in Article 191 TEU, which do not include SD.'"

As far as specific instruments of external environmental policy are concerned, a
significant bulk of EU external environmental policy relates to the EU’s role in par-
ticipating in multilateral environmental agreements, as well as playing a key role in
developing the international treaty regime. The analysis of this aspect of the EU ex-
ternal environmental policy is superfluous for this research. Other key instruments
of EU external environmental policy have been already discussed within the frame-
work of trade and development cooperation. There is however another environmen-
tal instrument — strictly speaking also a trade instrument, that has not been mentioned
so far. This is the bilateral voluntary partnership agreement (VPA) based on 2005
FLEGT Regulation establishing a licensing scheme for timber imported in the EU. '™
Reinforced by the 2010 Timber Due Diligence Regulation, third countries are incen-
tivised to conclude VPAs with the EU ‘providing a presumption of compliance’ with
EU law of timber exported from the partner country.'”

As far as the status of SD development is concerned, two VPAs concluded in the
years following the UN Agenda 2030 are noteworthy. The VPAs with Viet Nam and
Guyana respectively reaffirm in the preambles the importance attached to the UN
2030 Agenda and ‘in particular the commitment to achieve [SD] in its three dimen-
sions — economic, social and environmental — in a balanced and integrated man-
ner.”'”® The reference to the ‘balanced’ achievement of SD in its three dimensions,
however, hardly carries legal weight in this respect. First of all, this is due to it its
location in the preamble. Second, the direct link to the UN SDGs raises another ques-
tions mark given the breadth of the set objectives. Besides, other VPs adopted in the
same timeframe make no reference to the ‘balanced’ achievement of SD, instead
highlighting specific UN SDGs in the relevant passage.

In summary, the key policy documents on external environmental policy, along
with instruments such as the VPAs confirm the hitherto observed role of SD as a
general goal to achieve also in this field of EU external relations.

199 European Commission, ‘Communication: the European Green Deal’, COM/2019/640 final 20.

170A1t 2(1), Seventh EAP cit.; Art 1(5), Decision 2022/591 of the European Parliament and of the
Council of 6 April 2022 on a General Union Environment Action Programme to 2030.

17 FLEGT refers to the EU Forst Law Enforcement, Governance and Trade Action Plan adopted
in 2003; Council Regulation (EC) 2173/2005 of 20 December 2005 on the establishment of a FLEGT
licensing scheme for imports of timber into the European Community; see further Morgera (n 79) 203-
207.

172 Marin Durén (n 124) 381-382.

173 Voluntary Partnership Agreement of 5 June 2019 between the European Union and the Socialist
Republic of Viet Nam on forest law enforcement, governance and trade.
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4. Conclusion

It is clear that SD has become a fixture of EU legal and policy framework relevant
for its external relations. Reflecting the international prominence of the concept at
the time, the roots of SD in the EU Treaties are firmly placed in the reformulated EU
general objectives, as well as the specific objectives of EU development cooperation.
The shifting appearances of SD in EU treaties over successive constitutional amend-
ments revealed its connection with the principle of environmental integration, as well
as the principles of coherence, receiving a certain normative impact. The latter has
acquired a particular prominence in light of Article 21(2) TEU elevating SD to a
cross-policy external objective of the EU. The occasional preambular references to
SD as a principle has remained just that. When the CJEU encountered the concept in
its case law on EU external policies, it treated is as an objective in its inflated under-
standing reflecting the relevant policy framework on SD. The latter is thus an objec-
tive, the achievement of which requires action in many fields of EU external rela-
tions, including security, migration, democracy and human rights. Neither does the
analysis of the relevant instruments in the areas associated with the pillars of SD
indicate that there is a normative core to SD as a principle. The occasional references
to balancing of the three pillars or the need to do so are odd-ones out and on closer
inspection come down to the principle of integration or coherence.

Although trade instruments have significantly evolved to recognise the im-
portance of environmental and social concerns, they still prioritise trade, even in in-
struments closely linked to SD. None of the relevant trade instruments analysed in
this article demonstrates that a balance is being struck with the other two pillars of
SD; instead, they reflect the application of the principle of integration under Articles
9 and 11 TFEU and a broader quest for coherence. As for the role of SD within
development cooperation, although deeply embedded within the latter, SD functions
primarily as a broad policy objective rather than a distinct legal principle. Its imple-
mentation relies on and is shaped by the principle of coherence, which ensures that
development goals are integrated across various EU policies, including trade, envi-
ronment, and security. The evolving and often expansive use of SD — particularly in
legal texts, policy instruments, and CJEU case law — demonstrates its rhetorical and
consolidative role, but not the normative clarity or balancing function required of an
autonomous legal principle. In addition, the policy framework and the instruments
of EU environmental action clearly treat SD as a goal and a broader context within
which environmental action should be taken with an emphasis on the principle of
integration in Article 11 TFEU. Indeed, even those who regard SD as a principle
with a ‘constitutional dimension’ ultimately reduce it to the principle of integration
and its role as a foreign policy objective.'”™

To sum up, SD does not constitute a separate principle of EU external relations
law, but rather a cross-policy objective guiding action not only in the three fields

174 Van Calster and Rein (n 48) 26.
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associated with SD, but also beyond. Its pursuit however is dependent on the appli-
cation of other principles of EU external relations law, including the principle of
coherence and principles of integration as set out in Articles 9 and 11 TFEU. Ulti-
mately, as long as there is no ‘strong’ understanding of SD in EU law, where envi-
ronmental considerations are prioritised over the others,'” it is best if SD remains a
goal to aspire to rather than a principle mandating a balance which might come at
the expense of the environment.

175 Bosselmann (n 2) 34-35.
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