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1. Introduction: the constitutional fault line 

On 11 November 2025, the Grand Chamber of the Court of Justice of the European 
Union delivered its highly awaited judgment in Case C-19/23.1 The ruling resolved 
what had become one of the most politically charged pieces of litigation in the recent 
history of European social law: an annulment action brought by the Kingdom of 
Denmark, with the Kingdom of Sweden intervening in support, against the Directive 
on Adequate Minimum Wage in the European Union.2 The Directive was adopted 
on the basis of Article 153(1)(b) TFEU, which grants the EU competence to set min-
imum requirements on ‘working conditions’, yet Article 153(5) TFEU explicitly ex-
cludes ‘pay’ from the EU’s social policy powers: this choice, according to some crit-
ical views, made the Directive constitutionally vulnerable from the outset.3 

The case required the Court to navigate the structural tension encoded in Article 
153 TFEU between the Union’s aspiration to promote fair working conditions and 
the categorical exclusion of ‘pay’ from its harmonisation competence. That tension 
reflects a constitutional bargain struck at Maastricht and confirmed at Amsterdam 
between labour-market traditions so different in kind that no single normative frame-
work could embrace them all without remainder. 

The procedural history of the case amplified its significance. Following the Ad-
vocate General’s Opinion of 14 January 2025,4 which recommended the full annul-
ment as claimed by the Kingdom of Denmark, speculation about the Directive’s fate 
intensified across the legal scholarship, the European institutions, and civil society. 
The labour law community mobilised rapidly and critically. When the Grand Cham-
ber spoke, it produced what many commentators greeted as a judicious constitutional 
settlement, preserving the Directive’s core while excising the provisions that crossed 

 
1 Case C-19/23 Kingdom of Denmark v European Parliament and Council of the European Union, 

EU:C:2025:865. For a comprehensive analysis of the Directive, see L Ratti, E Brameshuber and V 
Pietrogiovanni (eds), The EU Directive on Adequate Minimum Wages: Context, Commentary and Tra-
jectories (Hart Publishing 2024). 

2 Directive (EU) 2022/2041 of the European Parliament and of the Council of 19 October 2022 on 
adequate minimum wages in the European Union. 

3 See S Garben, ‘Choosing a Tightrope Instead of a Rope Bridge – The Choice of Legal Basis for 
the AMW Directive’ in L Ratti, E Brameshuber and V Pietrogiovanni (eds), The EU Directive on Ad-
equate Minimum Wages: Context, Commentary and Trajectories (Hart Publishing 2024), where the 
Author suggested an alternative legal basis on Art 175 TFEU, which would have offered a route to 
diminish the social and economic disparities hampering a harmonious development of the Union, with-
out requiring unanimity and while maintaining a social focus. 

4 Opinion of Advocate General Emiliou in Case C-19/23 Kingdom of Denmark v European Par-
liament and Council of the European Union, EU:C:2025:20. For critical assessment, see C Kilpatrick 
and M Steiert, ‘A little learning is a dangerous thing: AG Emiliou on the Adequate Minimum Wages 
Directive’ (2024) 46 Giornale di diritto del lavoro e di relazioni industriali 437; E Menegatti, ‘Why 
the Directive on Adequate Minimum Wages does Fit within EU Competence: A Response to the Ad-
vocate General’s Opinion’ (ETUI Research Paper-Policy Brief 02-2025) www.etui.org; N Countouris, 
‘Avoiding another ‘Viking and Laval’ moment – A critical analysis of the AG opinion on the Adequate 
Minimum Wage Directive, Case C-19/23’ (2025) 16 European Labour Law Journal 315. 

 

https://www.etui.org/publications/why-directive-adequate-minimum-wages-does-fit-within-eu-competence
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the Treaty’s outer limits.5 That characterisation is not wrong, but it is incomplete. 
While the CJEU ultimately preserved the Directive’s substantive core, the analytical 
framework it employed to distinguish permissible from impermissible interference 
with ‘pay’ under Article 153(5) TFEU raises significant concerns, as it seems that 
the only way for the Directive to survive was not to impose any obligation whatso-
ever on Member States.  

Read from the perspective of EU constitutional law rather than labour law, the 
judgment is better understood as a revealing episode in a longer struggle over the 
constitutional status of social rights within the Union legal order – a struggle that, in 
C-19/23, the advocates of a substantively robust Social Europe do not seem fully 
won. This article engages with that struggle. It approaches the ruling not only as a 
labour law matter – though its labour law implications are substantial – but mainly 
as a constitutional event bearing on the structure of Union competences, the inter-
pretive role of fundamental rights, the legitimacy of competing regulatory traditions, 
and the contested relationship between economic governance and social protection 
in the EU order.6  

The argument proceeds as follows. Section 2 reconstructs the Directive’s norma-
tive ambition and its architecture, showing how it sought to operate at the frontier 
between procedural facilitation and substantive influence on wage outcomes. Section 
3 examines Denmark’s constitutional challenge and the deeper tensions it crystal-
lised. Section 4 analyses the Court’s reasoning in detail, focusing on the ‘direct in-
terference’ test, the annulments of Article 5(2) and (3), and the judgment’s studied 
disengagement from the fundamental rights dimension. Section 5 surveys the differ-
entiated impact of the ruling across Member States. Section 6 situates the judgment 
within the longer arc of EU social constitutionalism and draws conclusions. 

 
5 E Menegatti, ‘All's well that ends well? The Court's 'saving' of the Adequate Minimum Wage 

Directive’ (2025) 18 Italian Labour Law e-Journal 1; R Erne, ‘EU Court Upholds Minimum Wage 
Directive in Victory for Social Europe’ (Social Europe, 13 November 2025) www.socialeurope.eu; L 
He, ‘The partial annulment of Directive 2022/2041 (minimum wages): an average solution? On CJEU, 
11 November 2025, Denmark v Parliament and Council, Case C-19/23’ (2026) 33 Revue des affaires 
européennes 1; L Ratti, ‘Out of the Shadows: The Court of Justice and the Limits of EU Law Compe-
tence on Determining Minimum Wages’ (EU Law Live, 18 November 2025) eulawlive.com. 

6 For the broader debate on Social Europe's constitutional trajectory, see FW Scharpf, Governing 
in Europe: Effective and Democratic? (Oxford University Press 1999) 43; S Deakin, ‘Regulatory com-
petition and legal diversity: which model for Europe?’ (2006) 12 European Law Journal 440; C Joerges 
and F Rödl, ‘Informal Politics, Formalised Law and the “Social Deficit” of European Integration’ 
(2008) 14 European Law Journal 1. 

 

https://www.socialeurope.eu/eu-court-upholds-minimum-wage-directive-in-victory-for-social-europe
https://eulawlive.com/op-ed-out-of-the-shadows-the-court-of-justice-and-the-limits-of-eu-law-competence-on-determining-minimum-wages/
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2. The Directive on adequate minimum wages: ambition, architecture, and 
constitutional risk 

2.1. Political origins and normative stakes 

Directive (EU) 2022/20417 draws its political mandate from Principle 6 of the Euro-
pean Pillar of Social Rights, proclaimed jointly by the Parliament, the Council, and 
the Commission in Gothenburg in November 2017.8 That Principle, i.e. the right to 
fair wages sufficient to ensure a decent standard of living, had been an aspirational 
declaration, which the Directive aims to translate into justiciable obligation. Its re-
citals catalogued a Europe of stagnating low wages, in-work poverty touching dis-
proportionately on women, migrants, and young workers,9 pandemic-induced pre-
carity in ‘essential’ but undervalued sectors,10 and fragmented minimum wage en-
forcement.11 The overall picture is of a single market whose integration logic had, in 
significant respects, operated to the detriment of the wage floors that any concept of 
social justice requires. 

That diagnosis was inseparable from a broader political economy critique. The 
decade following the 2008 financial crisis had been characterised, across much of 
the EU, by wage compression and collective bargaining retrenchment – sometimes 
spontaneous, sometimes deliberately induced through austerity conditionality at-
tached to financial assistance.12 The Directive represents a considered institutional 
response to that experience: an acknowledgement that the Union’s credibility as a 

 
7 Recital 1 identifies the legal and political foundations: Art 3 TEU (social market economy), Art 

9 TFEU (horizontal social clause). 
8 European Commission, European Pillar of Social Rights, Interinstitutional Proclamation at 

Gothenburg, 17 November 2017. See also European Commission, ‘Proposal for a Directive on adequate 
minimum wages in the European Union’, COM(2021) 102 final; European Commission, ‘Action Plan 
to implement the European Pillar of Social Rights’, COM(2020) 366 final. 

9 Recitals 5, 6, 7, 8, 9 and 10 of Directive (EU) 2022/2041 document rising in-work poverty and 
widening low-wage share across Member States. See also Commission Impact Assessment SWD(2020) 
245 final, which estimated that between 2010 and 2018 the share of workers at risk of poverty increased 
in 14 Member States. See on the topic of in-work poverty: L Ratti and A Garcia-Muñoz, ‘EU law, In-
Work Poverty, and vulnerable workers’ (2022) 1 European Law Open 733; L Ratti and P Schoukens 
(eds), Working Yet Poor: Challenges to EU Social Citizenship (Hart Publishing 2023). 

10 Recitals 9 and 11 of Directive (EU) 2022/2041. On the pandemic's structural effects on low-
wage labour markets, see ILO, World Employment and Social Outlook: Trends 2021, 2021. 

11 Recitals 12–17 of Directive (EU) 2022/2041 on inadequate minimum wage levels and enforce-
ment gaps. The Commission noted that in 2019 minimum wages in several Member States represented 
less than 50% of the gross average wage: SWD(2020) 245 final, p. 18. See Eurofound, Minimum wages 
in 2020: Annual review (2020) www.eurofound.europa.eu. 

12 On the transformation of EU economic governance and the social policy implications of austerity 
conditionality, see D Schiek, Economic and Social Integration: The Challenge for EU Constitutional 
Law (Edward Elgar 2012); A Supiot, The Spirit of Philadelphia: Social Justice vs. the Total Market, 
(Verso 2012). On the particular damage done by austerity to labour laws, see inter alia A Koukiadaki, 
I Távora and MM Lucio (eds), Joint Regulation and Labour Market Policy in Europe During the Crisis 
(ETUI 2016); N Bruun, K Lörcher and I Schömann (eds), The Economic and Financial Crisis and 
Collective Labour Law in Europe (Bloomsbury Publishing 2014). 

https://www.eurofound.europa.eu/en/publications/all/minimum-wages-2020-annual-review
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social project requires not merely the proclamation of rights but instruments capable 
of ensuring their material content. Its adoption was therefore a signal of political 
reorientation as much as a specific regulatory intervention, and this context matters 
for how its constitutional architecture should be read. 

The Directive also bears constitutional significance as an attempt to operational-
ise the social dimension of the Treaties in a domain, wages, that had long been treated 
as beyond the Union’s reach. The horizontal social clause of Article 9 TFEU requires 
the Union to take into account requirements linked to the promotion of employment, 
the guarantee of adequate social protection, and the fight against social exclusion 
when defining and implementing its policies. The objectives of Article 151 TFEU – 
promotion of employment, improvement of living and working conditions, proper 
social protection, dialogue between management and labour – are framed as common 
objectives of the Union and the Member States. These provisions have long strug-
gled to generate legally enforceable obligations of a genuinely progressive character; 
the social rights they invoke have tended to function more as teleological interpretive 
aids than as autonomous sources of competence. The Directive on Adequate Mini-
mum Wages is, in this sense, a test of whether the Treaty’s social provisions could 
be mobilised to produce concrete improvements in the material conditions of low-
wage workers – and the outcome of Case C-19/23 constitutes an answer to that test 
that is, at best, equivocal. 

2.2. The architecture of constrained ambition 

The final text of the Directive is a document of elaborate self-constraint and great 
political compromise within the so-called Trilogy before final approval. Articles 1(3) 
and 1(4) state explicitly that the Directive creates no obligation to introduce a statu-
tory minimum wage, no obligation to make collective agreements universally appli-
cable, and no obligation to make a statutory minimum wage the exclusive mecha-
nism of wage protection.13 These clauses were the political price of adoption.  

Within those self-imposed limits, the Directive deployed a distinctive regulatory 
technique. Rather than setting wage levels – which obviously Article 153(5) TFEU 
placed beyond the Union’s reach – it structured the processes by which States must 
determine whether their minimum wages are to be considered adequate. Article 5 is, 
indeed, the centrepiece: it requires Member States with statutory minimum wages to 
establish clear and stable criteria for adequacy assessment, to update those wages at 
regular intervals, and, in the version before the Court, to apply a specified set of 

 
13 Art 1(3): ‘This Directive does not oblige Member States that do not have a system of statutory min-

imum wages to introduce one nor does it oblige the social partners to do so’. Art 1(4): ‘Nothing in this 
Directive shall be construed as imposing an obligation on a Member State in which wage formation is en-
sured exclusively by collective agreements to apply such agreements to all workers, nor to generally make 
such agreements universally applicable, or to alter any mechanism which guarantees such agreements’. 
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economic criteria to those assessments.14 The 60%-of-median and 50%-of-average 
benchmarks, though formally indicative rather than binding, served as common ref-
erence points for a shared evaluative language across Member States. 

This design belongs to the family of ‘new governance’ instruments that have char-
acterised much of EU social policy since the Open Method of Coordination: coordina-
tion through process, benchmarking, and transparency rather than hard harmonisation 
of outcomes.15 It instantiates what the literature on promotional labour law describes 
as a regulatory strategy of ‘positive sanctions’ – creating incentive structures that make 
substantive progress the path of least resistance, without mandating any specific re-
sult.16 The elegance of the approach lay in its claim to escape the binary of harmoni-
sation versus non-action: the Union would not fix wages, but it would discipline the 
reasoning by which wages are set – requiring that process to be transparent, periodic, 
evidence-based, and informed by a common set of economic benchmarks. 

The Directive also contains a notable innovation in its approach to monitoring 
and enforcement. Articles 917 through 1118 establishes a framework of monitoring, 
reporting, and data collection through which the Commission would track Member 

 
14 Art 5(1) required Member States with statutory minimum wages to establish clear and stable 

criteria for adequacy assessment and to update wages at regular intervals. Art 5(2) (subsequently an-
nulled in part) required those criteria to include at least: (a) purchasing power adjusted for the cost of 
living; (b) the general level and distribution of wages; (c) the wage growth rate; (d) long-term national 
productivity levels and developments. Art 5(3) contained a non-regression clause and an indexation 
provision. See A Sagan, A Schmidt, ‘The Procedure for Setting Adequate Statutory Minimum Wages 
(Article 5)’ in L Ratti, E Brameshuber and V Pietrogiovanni (eds), The EU Directive on Adequate 
Minimum Wages: Context, Commentary and Trajectories (Hart Publishing 2024). 

15 On ‘new governance’ and the Open Method of Coordination in EU social policy, see D Ashi-
agbor, The European Employment Strategy: Labour Market Regulation and New Governance (Oxford 
University Press 2005); J Scott and DM Trubek, ‘Mind the Gap: Law and New Approaches to Govern-
ance in the European Union’ (2002) 8 European Law Journal 1. 

16 On promotional labour law as a regulatory technique, see V Pietrogiovanni, ‘The Carrot Rather 
than the Stick! An Italian Introduction to Promotional Labour Law’ in E Von Adamovich and M Zer-
nikow (eds), Philosophical and Sociological Reflections on Labour Law in Times of Crisis (Cambridge 
Scholars Publishing 2022) 129. 

17 Article 9 - Public procurement: ‘In accordance with Directives 2014/23/EU, 2014/24/EU and 
2014/25/EU, Member States shall take appropriate measures to ensure that, in the awarding and perfor-
mance of public procurement or concession contracts, economic operators and their subcontractors 
comply with the applicable obligations regarding wages, the right to organise and collective bargaining 
on wage-setting, in the field of social and labour law established by Union law, national law, collective 
agreements or international social and labour law provisions, including ILO Freedom of Association 
and the Protection of the Right to Organise Convention No 87 (1948) and ILO Right to Organise and 
Collective Bargaining Convention No 98 (1949)’. 

18 Article 11 - Information on minimum wage protection: ‘Member States shall ensure that infor-
mation regarding statutory minimum wages as well as minimum wage protection provided for in uni-
versally applicable collective agreements, including information on redress mechanisms, is publicly 
available, where necessary in the most relevant language, as determined by the Member State, in a 
comprehensive and easily accessible way, including to persons with disabilities’. 
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State compliance with the procedural and promotional obligations. Article 1019 re-
quires Member States to report annually to the Commission on minimum wage pro-
tection, coverage, and trends. This transparency architecture serves a dual purpose: 
it generates the comparative data needed to assess progress toward convergence, and 
it creates a public accountability mechanism through which the political costs of in-
adequate domestic action could be raised. That dimension of the Directive has sur-
vived the litigation intact, and its potential long-term influence on national wage 
policy should not be underestimated, even if it operates only through political pres-
sure rather than legal obligation. 

The constitutional wager inherent in this design was deliberate. The drafters un-
derstood that procedural and methodological obligations represent a grey zone be-
tween the lawful facilitation of working conditions and the prohibited regulation of 
pay. They calculated, on reasonable grounds, that prescribing how States must rea-
son about adequacy is sufficiently distinct from prescribing what level they must 
reach. The Court’s eventual response to that calculation was, as Section 4 will show, 
affirmative in principle but restrictive in application. 

 
19 Article 10 - Monitoring and data collection: 1. Member States shall take the appropriate measures 

to ensure that effective data collection tools are in place to monitor minimum wage protection. 
2. Member States shall report the following data and information to the Commission every second 

year, before 1 October of the reporting year: 
(a)  the rate and development of collective bargaining coverage; 
(b)  for statutory minimum wages: 

(i)  the level of the statutory minimum wage and the share of workers covered by it; 
(ii)  a description of the existing variations and deductions and the reasons for their intro-

duction and the share of workers covered by variations, as far as data is available; 
 

(c)  for minimum wage protection provided for only in collective agreements: 
(i)  the lowest pay rates provided for in collective agreements covering low-wage earners 

or an estimate thereof, if accurate data is not available to the responsible national au-
thorities, and the share of workers covered by them or an estimate thereof, if accurate 
data is not available to the responsible national authorities; 

(ii)  the level of wages paid to workers not covered by collective agreements and its relation 
to the level of wages paid to workers covered by collective agreements. 

 

The Member States that are subject to the reporting obligations referred to in first subparagraph, 
point (c) shall be required to report the data referred to in point (i) thereof at least with regard to sectoral, 
geographical and other multi-employer collective agreements, including collective agreements that 
have been declared universally applicable. 

Member States shall provide the statistics and information referred to in this paragraph disaggre-
gated by gender, age, disability, company size and sector as far as available. 

The first report shall cover 2021, 2022 and 2023 and shall be delivered by 1 October 2025. The 
Member States may omit statistics and information which are not available before 15 November 2024. 

3. The Commission shall analyse the data and information transmitted by the Member States in the 
reports referred to in paragraph 2 of this Article and in the action plans referred to in Article 4(2). It 
shall report in this regard every second year to the European Parliament and to the Council and shall 
simultaneously publish the data and information transmitted by Member States. 
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3. The annulment action: constitutional arguments and what they disclose 

3.1. The Nordic model as constitutional protagonist 

To understand Denmark’s challenge, it is necessary to grasp the institutional archi-
tecture it was defending. The Danish as well as the Swedish labour market systems 
rest on a principle of virtually absolute collective autonomy: the normative authority 
over employment conditions, including, in particular, wages, belongs to the social 
partners, not to the state.20 There is no statutory minimum wage in Denmark; sectoral 
collective agreements, negotiated between employer associations and trade unions, 
govern wage floors for some 84% of the workforce.21 The legitimacy of this system 
derives not from constitutional mandate – unusually, neither Denmark nor Sweden 
anchors labour rights in constitutional texts or fundamental rights instruments in the 
way that most other EU Member States do – but from a long tradition of functional 
efficacy: the model delivers high wage coverage, strong purchasing power for work-
ers, and social peace, with minimal state intervention. 

The structural tension between this model and EU law is well documented and 
long-standing.22 It pre-dates the Adequate Minimum Wages Directive: it surfaced in 
the aftermath of Viking23 and Laval24 – rulings in which the Court subordinated the 
right to collective action to the requirements of the free movement of services – and 
it runs through the entire history of the Posted Workers Directive and its successive 
revisions. Each time EU law has asserted a heteronomous standard over conditions 
previously regulated exclusively by collective agreement, the Nordic systems have 
pushed back, and with some juridical justification: their model operates on the prem-
ise that the social partners, not the legislature, are the legitimate agents of wage gov-
ernance, and any external normative constraint threatens that premise at its root. 

 
20 On the constitutional status of collective autonomy in Scandinavian law, see N Bruun and others 

(eds), The Nordic Labour Relations Model: Labour Law and Trade Unions in the Nordic Countries: 
Today and Tomorrow (Dartmouth 1992); J Kristiansen, The growing conflict between European uni-
formity and national flexibility - The case of Danish flexicurity and European harmonisation of working 
conditions (Djøf 2015). 

21 The Danish ‘flexicurity’ model combines flexible hiring/firing rules with generous unemploy-
ment insurance and active labour market policies, relying almost exclusively on collective agreements 
for wage regulation. There is no statutory minimum wage in Denmark; sectoral collective agreements 
cover approximately 84% of the workforce. See PK Madsen, ‘The Danish model of ‘flexicurity’: expe-
riences and lessons’ (2014) 10 Transfer: European Review of Labour and Research 187. 

22 Case C-438/05, International Transport Workers' Federation and Finnish Seamen's Union v 
Viking Line ABP, EU:C:2007:772, para. 44; Case C-341/05, Laval un Partneri Ltd v Svenska Byggnad-
sarbetareförbundet, EU:C:2007:809, paras. 91-108. See M Freedland and J Prassl (eds), Viking, Laval 
and Beyond (Hart Publishing 2014). 

23 Case C-438/05 International Transport Workers’ Federation and Finnish Seamen’s Union v 
Viking Line ABP and OÜ Viking Line Eesti, EU:C:2007:772. 

24 Case C-341/05 Laval un Partneri Ltd v Svenska Byggnadsarbetareförbundet, Svenska Byggnad-
sarbetareförbundets avdelning 1, Byggettan and Svenska Elektrikerförbundet, EU:C:2007:809. 
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The Adequate Minimum Wages Directive provoked a particularly acute reaction 
because it was addressed, in formal terms, to all Member States, but its substantive 
obligations under Article 5 applied only to those with statutory minimum wages. For 
Denmark and Sweden, the operative provision was Article 4 on collective bargaining 
promotion, which set a target of 80% coverage and required action plans where cov-
erage fell below it.25 The threat was not immediate as both countries substantially ex-
ceeded that threshold, but it was structural: the Directive created a framework in which 
the Union would monitor, benchmark, and potentially sanction the adequacy of col-
lective bargaining coverage, asserting a supervisory role over a domain the Nordic 
model had always treated as autonomous. That prospect was, for the Nordic social 
partners, intolerable regardless of present compliance. 

Denmark’s legal challenge was precisely constructed on the assumption that the 
whole Directive crossed the boundary drawn by Article 153(5) TFEU between lawful 
support for ‘working conditions’ and prohibited interference with ‘pay’.26 The annulment 
case also questioned the choice of legal basis for the entire Directive. Denmark contended 
that a measure whose practical effect is to regulate wage adequacy – however indirectly 
– cannot validly rest on Articles 153(1)(b) and (f) TFEU, because the ‘centre of gravity’ 
of the act relates to pay rather than to working conditions in the narrow sense.27  

The Court addressed this argument by applying its standard legal basis method-
ology, asking what the ‘principal aim and content’ of the Directive are, and rejected it, 
finding that the measure was primarily directed at improving working conditions by 
ensuring adequacy of minimum wage protection, with only incidental effects on wage 
levels as such. 

Denmark also raised subsidiarity and proportionality arguments, contending that 
the degree of Union action authorised by the valid provisions went further than nec-
essary and paid insufficient regard to national regulatory diversity.28 These argu-
ments were largely dismissed by the Court, which upheld the proportionality of the 

 
25 Recital 21 of the Directive specifies that where ‘collective bargaining coverage’ falls below 80% 

of workers, Member States must produce an action plan to extend coverage. The Court at paras. 86–95 
upheld Art 4 on the ground that promoting collective bargaining does not oblige States to achieve a 
particular bargaining outcome, and that States ‘may use a variety of means’ (para. 93) to increase cov-
erage. See F Dorssemont, ‘The Right to Take Collective Action v. Fundamental Economic Freedoms 
in the Aftermath of Laval and Viking: Foes are forever’ in M De Vos (ed.) European Union Internal 
Market and Labour Law: Friends or Foes? (Intersentia 2009) www.gbv.de  

26 Art 153(5) TFEU reads: ‘The provisions of this Article shall not apply to pay, the right of asso-
ciation, the right to strike or the right to impose lock-outs’. 

27 On the ‘centre of gravity’ test for legal basis, see Case C-45/86 Commission v Council (Gener-
alised Tariff Preferences), EU:C:1987:163, para. 11. In the present case, the Court at para. 61 identifies 
Arts. 153(1)(b) and 153(1)(f) TFEU as the primary legal bases, finding that the essential objective is 
the improvement of working conditions by promoting wage adequacy rather than the direct regulation 
of wage levels. 

28 Denmark’s subsidiarity argument was addressed by the Court at paras. 173–185 of the judgment, 
which upheld the validated provisions as compliant with the principles of subsidiarity and proportion-
ality. The Court found (para. 180) that the objective of addressing in-work poverty and convergence 

 

http://www.gbv.de/dms/spk/sbb/recht/toc/605918333.pdf
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provisions it validated on the basis that the objective of addressing in-work poverty 
and convergence within the single market has a cross-border dimension that Member 
State action alone cannot adequately address. 

Finally, Denmark’s fallback position sought partial annulment of specific provi-
sions, namely Article 4(1)(d) and/or Article 4(2) of the Directive, which relate to the 
promotion of collective bargaining. The Court confirmed that collective bargaining 
provisions related to the objective of promoting ‘working conditions’ were validly 
adopted, and that a qualified majority rather than unanimity sufficed for their adop-
tion. This secondary claim was therefore also dismissed. 

3.2. Constitutional stakes beyond the litigation 

What the Danish challenge articulated, beneath its technical legal form, was a ques-
tion of constitutional design with implications extending far beyond wage regulation. 
How much procedural discipline may the Union impose on a policy domain that the 
Treaties have formally reserved to Member States? At what point does the structur-
ing of national decision-making processes shade into the de facto determination of 
outcomes? And who – the Court, the legislature, or the political process – is the 
appropriate arbiter of that boundary? 

These are not merely academic questions. The ‘joint-decision trap’ identified in 
the political science literature on European integration,29 whereby national vetoes 
and unanimity requirements prevent the Union from acting on shared problems, has 
a judicial analogue: the capacity of a single Member State to challenge, through 
Treaty-based litigation, a legislative initiative adopted by a large majority of Member 
States and their democratically elected representatives. The C-19/23 litigation illus-
trates this dynamic with unusual clarity. The Directive was adopted by a qualified 
majority of the Council and a broad majority in the Parliament, following years of 
consultation and negotiation. Its annulment, even partial, illustrated the structural 
tension between the constitutional constraint of attributed competences and the dem-
ocratic mandate of the Union’s legislative organs. 

The case was also, in an important sense, a constitutional stress test conducted 
through judicial rather than political channels. Had Denmark wished to entrench the 
Nordic model’s autonomy through treaty amendment, it could have sought a revision 
of Article 153(5) TFEU to make its exclusions more precise or more comprehensive. 
It chose instead to litigate – a strategy that, regardless of outcome, produces a judicial 
construction of the existing text that constrains future legislative choices without re-
quiring the political mobilisation that treaty change demands. This illustrates how 

 
within the single market has a cross-border dimension that Member State action alone cannot ade-
quately address. On proportionality in EU social law, see Case C-58/08, Vodafone and Others v Secre-
tary of State, EU:C:2010:321, paras. 51–72. 

29 See F W Scharpf, Fritz, ‘The Joint-Decision Trap: Lessons from German Federalism and Euro-
pean Integration’ (1988) 66 Public Administration 239; F W Scharpf, ‘After the Crash: A Perspective 
on Multilevel European Democracy’ (2015) 21 European Law Journal 384. 
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competence litigation in the EU functions as a form of quasi-constitutional politics, 
with the Court serving as an arena in which the boundaries of the political settlement 
embedded in the Treaties are renegotiated through juridical means. 

4. The judgment: doctrinal architecture, critical assessment, and the question 
of fundamental rights 

4.1. The ‘direct interference’ test and its antecedents 

The Court’s legal method in C-19/23 is disciplined and internally coherent. Its cen-
tral analytical tool is the ‘direct interference’ test: Union measures that directly de-
termine the level of minimum wages fall within the Article 153(5) exclusion; 
measures that bear on the procedures and processes through which wages are deter-
mined, without specifying outcomes, fall within the competence conferred by Article 
153(1)(b) and (f). This test derives from a line of case law extending back to Del 
Cerro Alonso and Impact,30 which had already established that the Article 153(5) 
exclusion must be interpreted strictly, as a derogation from the general rule, and that 
it cannot encompass all measures that might in some way bear on pay. The Court at 
paragraphs 71–72 restates and develops this principle with unusual explicitness, 
holding that interpreting the exclusion to preclude any Union measure with ‘positive 
effects on the level of remuneration’ would hollow out the social competences of 
Articles 153(1)(b) and (f), since remuneration is an ‘integral part of working condi-
tions’.31 

This is constitutionally important. The rejection of the Advocate General’s max-
imalist reading of the pay exclusion preserves a meaningful space for EU social leg-
islation even within the TFEU’s constrained competence architecture. It confirms 
that the Union may enact measures whose purpose is to support Member States in 
delivering adequate working conditions, even when those conditions inevitably have 
a wage dimension, provided it stops short of specifying what wage level States must 
achieve. The validated provisions of the Directive – Article 4’s collective bargaining 

 
30 Denmark v Parliament and Council (n 1), paras 57–75 (analysis of the scope of Art 153(1) TFEU 

legal bases and the relationship between ‘working conditions’ and ‘pay’); paras 76–95 (the ‘direct in-
terference’ test applied to individual provisions). The Court states at para. 69 that Art 153(5) TFEU 
must be interpreted strictly, ‘in so far as it constitutes a derogation from the general rule laid down in 
Article 153(1) TFEU’. At para. 71 it adds that the exclusion cannot be read as preventing any Union 
measure with ‘incidental or indirect positive effects on the level of remuneration’. See Case C-307/05 
Del Cerro Alonso, EU:C:2007:509, para. 40; Case C-268/06 Impact, EU:C:2008:223, para. 124. 

31 Denmark v Parliament and Council (n 1), paras 71–72. The Court states (para. 71) that inter-
preting Art 153(5) TFEU as precluding any measure that might have ‘positive effects on remuneration’ 
would deprive Articles 153(1)(b) and (f) ‘of much of their practical effect, since working conditions 
are closely related to remuneration’. Critically, para. 72 adds that ‘remuneration constitutes an integral 
part of working conditions,’ a formulation that sits in productive tension with the subsequent annul-
ments. 
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framework and Article 5(1)’s procedural requirement for regular, structured review32 
– constitute an important building block for future EU social legislation in this space, 
and the Court’s reasoning in upholding them is doctrinally sound. 

It is also worth acknowledging what the Court’s analysis of the legal basis gets 
right. At paragraphs 56–62, the Court applies the standard ‘centre of gravity’ test for 
identifying the principal legal basis, asking what the essential aim and content of the 
Directive are, and concludes that the measure is primarily concerned with improving 
working conditions by promoting the adequacy of minimum wages, not with directly 
regulating their level.33 This is a defensible reading of the Directive’s structure and 
purpose. The problem lies not in the identification of the competence base but in how 
strictly the Court then applies the Article 153(5) exclusion within that base. 

4.2. The annulment of Article 5(2): criteria for adequacy 

The annulment of Article 5(2), however, warrants searching scrutiny. The contested 
provision required Member States to take account of at least four economic indica-
tors when assessing the adequacy of their statutory minimum wages: purchasing 
power adjusted for cost of living; the general level and distribution of wages; wage 
growth rates; and long-term productivity trends.34 The Court held at paragraph 132 
that prescribing these criteria, even as minimum requirements rather than determi-
native formulae, constitutes a ‘direct interference’ with pay, because the criteria are 
‘directly related to the determination of the level of minimum wages’ and constrain 
the substance of national decisions in a way that goes beyond procedural facilitation. 

This reasoning is vulnerable to a principled objection that the Court does not ade-
quately address.35 The criteria of Article 5(2) are not wage levels, rather they are pa-
rameters of rationality for an adequacy assessment process. Requiring a government 

 
32 Denmark v Parliament and Council (n 1) paras 96–118 on the validity of Art 4 (collective bar-

gaining promotion framework) and Art 5(1) and (4) (procedural requirements for regular review). The 
Court holds at para. 105 that these provisions ‘do not directly determine the level of minimum wages’ 
and that Member States retain ‘a significant margin of appreciation’ in implementing them. See also 
Case C-271/08 Commission v Germany (occupational pensions), EU:C:2010:426, para. 70. 

33 Denmark v Parliament and Council (n 1) paras. 56–58 on Art 153(1)(b) and paras. 59–60 on Art 
153(1)(f) as the dual legal bases for the Directive. The Court affirms at para. 62 that the ‘essential 
element’ of the act relates to working conditions in their broadest purposive sense. 

34 Denmark v Parliament and Council (n 1) paras. 119–143 on Art 5(2). The Court holds at para. 
132 that requiring Member States to use at least four specified economic criteria in their adequacy 
assessments ‘amounts to imposing an obligation to take into account specific elements which are di-
rectly related to the determination of the level of minimum wages and therefore constitutes a direct 
interference with pay’ within the meaning of Art 153(5) TFEU. See Sagan and Schmidt (n 14). 

35 The distinction between the quantum (the level of wages) and the quomodo (the manner of their 
determination) was central to the competing submissions. The Parliament and Commission argued that 
criteria prescribing what factors must be ‘taken into account’ regulate the methodology of adequacy 
assessment, not the resulting wage level. The Court at para. 133 rejects this distinction for the purposes 
of Art 153(5). This reasoning is critiqued in Menegatti (n 5). 
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to take purchasing power into account when deciding whether its minimum wage is 
adequate is not the same as telling it what wage to set. It is specifying the epistemic 
conditions of a legitimate decision: a decision that ignores the cost of living, or ab-
stracts from actual wage distributions, or disregards productivity trends, is not merely 
suboptimal, it is constitutionally unreasoned in the sense that EU law invests in the 
concept of ‘adequacy’. The distinction the Court collapses, between the quomodo of 
wage determination and its quantum, is constitutionally real and analytically workable.  

Sagan and Schmidt seem to reinforce this point:36 they demonstrate, indeed, that 
the mandatory criteria left Member States with an extremely wide margin of discre-
tion: States remained free to decide on the relative weight of each criterion, could 
choose between gross and net wages, determine the composition of cost-of-living 
baskets, select the relevant time horizons for productivity measurement, and factor 
in local or regional conditions. The criteria did not prescribe a particular wage level 
or even a methodology for arriving at one; they prescribed the informational inputs 
of a rational deliberative process. That each criterion – purchasing power, wage dis-
tribution, wage growth, long-term productivity – admits of radically different oper-
ationalisations by different Member States only confirms that Article 5(2) was struc-
turally incapable of directly determining the level of pay. The provision constrained 
neither the outcome nor the institutional form of wage-setting; it required only that 
certain macroeconomic realities not be ignored entirely when governments exercise 
their sovereign prerogative to set minimum wages. 

Consider the analogy with pay transparency legislation. The Directive on Pay 
Transparency,37 not challenged on the same grounds, requires employers to disclose 
pay information, prohibits pay secrecy clauses, and mandates pay assessments where 
gender pay gaps exceed 5%. These requirements directly affect the process by which 
wages are set and revised within employing enterprises, arguably a more intrusive 
intervention in wage determination at the firm level than prescribing macro-eco-
nomic criteria for assessing minimum wage adequacy at the national level. The con-
trast reveals that the Court’s reasoning in C-19/23, if applied consistently, would 
produce anomalous results across the existing EU social acquis. Anti-discrimination 
provisions of the Equal Treatment Directive38 and the Part-Time Work Directive39 
that require employers to review and adjust pay arrangements could, by the same 

 
36 A Sagan, A Schmidt, ‘The Procedure for Setting Adequate Statutory Minimum Wages (Article 

5)’ in Ratti, Brameshuber and Pietrogiovanni (n 1). 
37 Directive (EU) 2023/970 of the European Parliament and of the Council of 10 May 2023 to 

strengthen the application of the principle of equal pay for equal work or work of equal value between 
men and women through pay transparency and enforcement mechanisms. 

38 Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on the 
implementation of the principle of equal opportunities and equal treatment of men and women in mat-
ters of employment and occupation (recast). 

39 Council Directive 97/81/EC of 15 December 1997 concerning the Framework Agreement on 
part-time work concluded by UNICE, CEEP and the ETUC.  
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logic, be characterised as direct interference with remuneration. The Court does not 
engage with these analogies, and the absence of engagement is telling. 

The practical consequence of this annulment is constitutionally troubling. The 
concept of ‘adequacy’, the cornerstone of the Directive’s normative architecture, is 
now formally unanchored at Union level.40 Member States retain the word but lose 
the shared framework for its interpretation. ‘Adequate’ in one Member State may 
mean 40% of median wages and 65% in another. The Union has recognised the prob-
lem of in-work poverty as a shared concern warranting common action, nonetheless 
it has been deprived of the instrument needed to ensure that the common standard 
means anything common. This is a structural limitation on the Union’s capacity to 
function as a social community rather than a mere economic arrangement. 

4.3. The annulment of Article 5(3): non-regression and the logic of the acquis 

The annulment of the non-regression clause embedded in Article 5(3) is, from the 
standpoint of EU social constitutionalism, the most constitutionally alarming feature 
of the judgment. The provision at issue prohibited Member States that used auto-
matic indexation mechanisms from implementing those mechanisms in a way that 
produced a nominal reduction in the minimum wage.41 The Court held at paragraph 
151 that this constitutes a direct interference with pay determination because it pre-
vents States from using permitted indexation techniques in a manner that would re-
duce nominal wage levels. 

The non-regression principle is not merely a technical drafting device. It is a 
structural pillar of EU social law, consistently upheld by the Court across the fields 
of fixed-term work (Adeneler), collective redundancies, and working time.42 Its 
function is to prevent the Union from being deployed as a ratchet operating in the 
wrong direction: to ensure that engagement with EU law does not provide a pretext 
for dismantling existing national protections. By annulling the non-regression clause 

 
40 On the concept of ‘adequacy’ in EU wage policy, see Recital 28 of the Directive indicating a 

minimum wage may be considered adequate when it is ‘fair in relation to the wage distribution in the 
country’ and ‘provides a decent standard of living’. See T Schulten, ‘Towards a European Minimum 
Wage Policy? Fair Wages and Social Europe’ (2008) 14 European Journal of Industrial Relations 421. 

41 Denmark v Parliament and Council (n 1), paras. 144–157 on Art 5(3). The contested clause 
provided that where automatic indexation mechanisms are used, Member States must ensure they do 
not result in a nominal reduction in the minimum wage. The Court holds at para. 151 that this ‘directly 
prevents Member States from using indexation mechanisms in a manner that would result in a reduction 
of the nominal level of minimum wages,’ constituting direct interference with pay. See L Corazza, 
‘Hard Times for Hard Bans: Fixed-Term Work and So-Called Non-Regression Clauses in the Era of 
Flexicurity’ (2011) 17 European Law Journal 385; Case C-212/04 Adeneler, EU:C:2006:443, paras 
94–105. 

42 Non-regression as a structural principle of EU social law: Adeneler (n 41) para. 94 (fixed-term 
work); Case C-80/14 USDAW v WW Realisation, EU:C:2015:291, paras. 49–54 (collective redundan-
cies); Case C-55/18 CCOO v Deutsche Bank, EU:C:2019:402, para. 38 (working time). See S Peers, 
‘Non-regression Clauses: The Fig Leaf Has Fallen’ (2010) 39 Industrial Law Journal 436.  
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in Article 5(3), the Court implicitly signals that Member States retain a near-unre-
stricted discretion to reduce nominal minimum wage levels, at least where they do 
so through automatic mechanisms, without any EU-level constraint. In a period of 
high inflation, when the purchasing power of minimum wages requires active de-
fence against automatic nominal erosion, this signal is not constitutionally neutral. It 
suggests that the constitutional architecture of the Union permits more interference 
in wages flowing downward than flowing upward: a structural asymmetry whose 
implications for EU social constitutionalism should not be minimised. 

The Court’s reasoning on Article 5(3) is also internally inconsistent in a way the 
judgment does not acknowledge. The Directive permitted explicitly the use of auto-
matic indexation mechanisms. It merely required that where such mechanisms are 
used, they should not produce nominal wage reductions. If the permission to use 
indexation mechanisms does not constitute interference with pay – and the Court 
accepts that it does not – it is difficult to understand why a minimal constraint on 
how those mechanisms may operate constitutes a direct interference of the kind pro-
hibited by Article 153(5). The Court asserts the conclusion without engaging with 
the structural logic that would be needed to justify it. That cannot be a constitution-
ally coherent account of how Article 153(5) operates. 

4.4. The silence on fundamental rights: a methodological critique 

The most distinctive and consequential feature of the judgment, one that sets it apart 
from what a more constitutionally ambitious ruling might have looked lie, is its sys-
tematic disengagement from the fundamental rights dimension of the case. The Court 
analyses C-19/23 as a competence dispute, applies the direct interference test, and 
reaches its conclusions without once invoking Article 31 of the EU Charter of Fun-
damental Rights.43 Article 31(1) guarantees every worker the right to ‘working con-
ditions which respect his or her health, safety and dignity’. Read in the light of the 
Charter’s general provisions, and of the Court’s own jurisprudence establishing the 
Charter as binding primary law since the Treaty of Lisbon, there was a strong inter-
pretive basis for reading Article 153(5) TFEU in a manner consistent with, rather 
than destructive of, this guarantee. 

 
43 Art 31 of the Charter of Fundamental Rights of the European Union (2000/C 364/01), OJ C 364 

of 18.12.2000 (now binding under Art 6(1) TEU as amended by the Treaty of Lisbon): ‘Every worker 
has the right to working conditions which respect his or her health, safety and dignity’ (Art 31(1)). Art 
27 guarantees workers’ right to information and consultation. Art 28 protects the right to collective 
bargaining and action. See G De Burca, ‘The drafting of the European Union Charter of Fundamental 
Rights’ (2015) 40 European Law Review 799; K Lenaerts, ‘Exploring the Limits of the EU Charter of 
Fundamental Rights’ (2012) 8 European Constitutional Law Review 375; F Dorssemont, K Lörcher, S 
Clauwaert and M Schmitt (eds) The Charter of Fundamental Rights of the European Union and the 
Employment Relation (Bloomsbury Publishing 2019). 
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A rights-conforming approach would have proceeded as follows. Article 153(5) 
excludes ‘pay’ from harmonisation because the Treaty reserves wage levels to na-
tional determination. But this exclusion cannot be interpreted so broadly as to de-
prive Article 31(1) of operational content. The right to working conditions that re-
spect dignity implies at minimum that the Union can establish a common framework 
for assessing whether wage levels are consistent with dignity, that is, whether they 
are ‘adequate’ in the legally meaningful sense. The criteria of Article 5(2) are clearly 
not wage levels; but the epistemological conditions for a dignity-conforming assess-
ment of adequacy. To annul them is to remove the only instrument through which 
the right of Article 31(1) can be given any common content at Union level.44 

This kind of rights-conforming interpretive approach is not novel in the Court’s 
own jurisprudence. In the working time field, the Court has consistently interpreted 
the scope of its dedicated Directive45 in the light of the right to annual paid leave as 
a ‘particularly important principle of EU social law’. In CCOO v Deutsche Bank46 
the Court held that the right to limitation of maximum working hours in Article 31(2) 
of the Charter required Member States to establish systems for objectively measuring 
each worker’s daily working time, a procedural obligation grounded in the funda-
mental rights dimension of the working time rules. The parallel with the Adequate 
Minimum Wages Directive is instructive: just as the right to working time limitation 
requires objectively defined measurement systems to give it practical effect, the right 
to fair working conditions, including adequate remuneration, requires some common 
definitional framework for what ‘adequate’ means to give it any content beyond na-
tional discretion. The Court’s failure to draw this parallel signals a reluctance to ex-
tend the rights-informed interpretive approach to the politically more sensitive do-
main of wage governance. 

International instruments that the Court regularly invokes as interpretive re-
sources, Article 4 of the revised European Social Charter on the right to fair remu-
neration, ILO Convention No. 131 on minimum wage fixing,47 specify precisely the 

 
44 On rights-conforming interpretation of EU competence norms, see Case C-555/07 Kücükdeveci 

v Swedex GmbH, EU:C:2010:21, paras. 20–25 (the Charter as a source of rights capable of displacing 
contrary national law); Case C-176/12, Association de médiation sociale, EU:C:2014:2, paras. 45–49. 
For the general doctrine, see K Lenaerts, ‘The Principle of Democracy in the Case Law of the European 
Court of Justice’ (2013) 62 International and Comparative Law Quarterly 271. 

45 Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 con-
cerning certain aspects of the organisation of working time.  

46 Case C-55/18 Federación de Servicios de Comisiones Obreras (CCOO) v Deutsche Bank SAE, 
EU:C:2019:402. 

47 Art 4 of the European Social Charter (revised), CETS No. 163, Strasbourg, 1996, on the right to 
fair remuneration. ILO Convention No. 131 on Minimum Wage Fixing (1970) requires the use of cri-
teria including: (a) the needs of workers and their families; (b) the general level of wages; (c) the cost 
of living; (d) social security benefits; (e) economic factors including productivity and employment lev-
els – criteria that substantially overlap with the annulled Art 5(2). The non-mobilisation of these instru-
ments in C-19/23 is noted critically by Menegatti (n 5). 
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kind of criteria annulled by the Court as constitutive of the concept of a fair and 
adequate wage. By declining to mobilise these sources, the Court forgoes the oppor-
tunity to give substantive content to the Charter’s social rights, treating them as as-
pirational declarations rather than as interpretive principles capable of shaping the 
scope of Treaty competences. The result is a jurisprudence that confirms the struc-
ture of social rights in the Union legal order as permanently subordinate: to the mar-
ket in the post-Viking era,48 to attributed competences in the post-C-19/23 era. 

Paragraphs 71–72 of the judgment are, in this respect, revelatory in their incom-
pleteness. The Court acknowledges that ‘working conditions’ and ‘pay’ overlap, and 
that remuneration is integral to working conditions. It thereby creates the doctrinal 
foundations for a more robust recognition of the Union’s social competence. But it 
immediately proceeds to apply the direct interference test in a manner that forecloses 
exactly the use of that competence which would give it practical content. A court 
more attentive to the purposive dimension of the Treaty’s social objectives, and more 
willing to treat Article 3(3) TEU’s commitment to a ‘social market economy’49 as an 
operative constitutional principle rather than a rhetorical flourish, would have drawn 
different conclusions from the same normative premises. 

4.5. Partial annulment and the severability question 

The Court’s decision to partially annul the Directive, rather than uphold or strike it 
down in its entirety, required a judgment on severability: whether the annulled pro-
visions were separable from the rest of the act without distorting its essential sub-
stance.50 The Court held, at paragraphs 158–172, that the Directive could function 
without Article 5(2) and the contested part of Article 5(3), since the remaining pro-
visions – the procedural framework, the collective bargaining promotion obligations, 
the monitoring and reporting requirements – form a coherent regulatory scheme ca-
pable of independent operation. This conclusion is formally defensible. But it raises 

 
48 For the specific subordination of social rights to economic freedoms in CJEU internal market 

case law, see Cases C-438/05 Viking and C-341/05 Laval (n 16), as discussed in S Deakin, ‘The Lisbon 
Treaty, the Viking and Laval Judgments and the Financial Crisis: In Search of New Foundations for 
Europe’s ‘Social Market Economy’ in N Bruun (ed.) The Lisbon Treaty and Social Europe (Hart Pub-
lishing 2012); AC Davies, ‘One step forward, two steps back? The Viking and Laval cases in the ECJ’ 
(2008) 37 Industrial Law Journal 126; S Sciarra, Solidarity and conflict (Cambridge University Press 
2018). 

49 On the constitutional grammar of Art 3(3) TEU and its limited deployment in CJEU social ju-
risprudence, see C Barnard, S De Vries, ‘The ‘social market economy’ in a (heterogeneous) social 
Europe: does it make a difference?’ (2019) 15 Utrecht Law Review 47; C Joerges, ‘Social Market Econ-
omy as Europe’s Heritage and Vocation’ (2009) 16 Maastricht Journal of European and Comparative 
Law 77; V Bavaro and V Pietrogiovanni, ‘A hypothesis on the economic nature of labour law: The 
collective labour freedoms’ (2018) 9 European Labour Law Journal 263. 

50 Denmark v Parliament and Council (n 1) paras 158–172 on severability. The Court confirms 
(para. 166) that the rest of the Directive is ‘severable’ from the annulled provisions and that the act can 
survive without them. On the doctrine of partial annulment in EU law, see Case 17/74 Transocean 
Marine Paint Association v Commission, EU:C:1974:106. 
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a deeper question: if the criteria for adequacy assessment were central to the Di-
rective’s normative architecture, and they were, as the legislative history makes 
abundantly clear, then what remains is not just the Directive without its most intru-
sive provisions, but the Directive without its substantive spine. The form is pre-
served; the transformative ambition is diminished. 

5. Differentiated impact, structural limits, and the double standard of EU 
constitutional review 

5.1. Countries with statutory minimum wages: adequacy without criteria 

For Member States with statutory minimum wages, which represent the majority of 
EU countries, the practical effect of the judgment concentrates on the loss of the 
methodological framework that Article 5(2) would have provided. For countries with 
historically low minimum wages, such as Bulgaria, Romania, Latvia, Lithuania, the 
Directive’s surviving provisions impose a procedural discipline that may in time 
have meaningful effects. The requirement of regular and structured review, consul-
tation of social partners, and annual reporting to the Commission creates a frame-
work of public accountability that did not previously exist at EU level. Even without 
binding adequacy criteria, the political pressure generated by this transparency, the 
regular visibility of disparities between national minimum wage levels and the in-
dicative reference benchmarks, may prove a durable instrument of convergence. The 
analytical challenge is to assess whether this form of ‘governance by embarrassment’ 
can substitute for the legal traction that Article 5(2) would have provided. 

Italy provides a revealing case study. Italy is unusual among major EU econo-
mies in lacking a statutory minimum wage altogether.51 Its labour market is regulated 
by a dense and increasingly fragmented landscape of sectoral collective agreements, 
many negotiated by unrepresentative organisations, so-called contratti pirata, and 
establishing wage floors widely considered inadequate.52 Italian courts had begun to 
bridge this gap through constitutional interpretation, invoking Article 36 of the Ital-
ian Constitution alongside the Directive’s reference benchmarks as indicators of con-
stitutionally adequate remuneration.53 After C-19/23, those benchmarks survive in 

 
51 For Italy’s specific configuration, see O Razzolini, ‘Italy’ in L Ratti, E Brameshuber, V Pie-

trogiovanni (eds), The EU Directive on Adequate Minimum Wages: Context, Commentary and Trajec-
tories (Hart Publishing 2024) 491. 

52 On the structural problems of Italy’s wage governance – including the spread of ‘pirate con-
tracts’, see G Centamore, ‘Contratti collettivi o diritto del lavoro «pirata»?’ (2018) Variazioni su temi 
di diritto del lavoro 471; E Menegatti, ‘Wage-setting in Italy: The central role played by case law’ 
(2019) 12 Italian Labour Law e-Journal 53. 

53 Italian Court of Cassation (Corte di Cassazione), Section Labour, Judgment No. 27711 of 2023 
and No. 27799 of 2023, invoking Art 36 of the Italian Constitution alongside the benchmarks of the 
Directive's Proposal as indicators of constitutionally adequate remuneration. See O Razzolini, ‘La Corte 
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the Directive only as indicative values – politically useful but legally stripped of their 
Union-level anchoring. The Directive, in its surviving form, creates obligations of 
process without constraining outcomes: it requires Italy to have a procedure for as-
sessing whether its collectively agreed wages are adequate, without providing the 
common definition of adequacy that would give that procedure any upward-conver-
gence traction. 

5.2. The Nordic systems: autonomy preserved, but at what price? 

For Denmark – and partly for Sweden – the judgment can be received as a success: 
the claim was not fully rejected, also the autonomy of social partners over wage 
determination is formally protected, and the threat of prescribed adequacy criteria 
does not materialise. But this vindication of collective autonomy is narrower, and 
more precarious, than it might appear. The judgment protects the Nordic model 
against this particular legislative initiative, but it does not resolve the structural ten-
sions that generated the conflict in the first place. Emerging low-wage sectors within 
Nordic labour markets,54 such as cleaning, home care, domestic services, digital plat-
form work, remain inadequately covered by collective agreements, and the high ag-
gregate coverage figures mask significant sectoral variations. The constitutional wall 
the Court has built around the pay exclusion will prevent not only this Directive but 
any future EU instrument from providing a common framework for addressing these 
weaknesses, even where they arise from cross-border competitive dynamics that no 
single Member State can address on its own. In protecting autonomy, the ruling also 
entrenches isolation. 

There is also an internal trade union dimension. The Nordic confederations’ op-
position to the Directive created significant strain within the European Trade Union 
Confederation, where affiliates from Southern and Eastern European countries saw 
the Nordic position as a form of structural solidarity deficit.55 The post-judgment 
rebuilding of that solidarity, and the development of a common European trade union 
strategy for minimum wage governance within the constraints now established by 

 
di Cassazione e il salario minimo adeguato costituzionale’ (Welforum.it, 6 November 2023); M Del-
fino, ‘La recente giurisprudenza della Cassazione in materia di salario minimo, ovvero alla ricerca della 
soglia perduta (commento a Corte di Cassazione, 2 ottobre 2023 n. 27711)’ (2023) Diritti lavori mercati 
547. 

54 On emerging low-wage pockets within Nordic labour markets, see J Alfonsson, T Berglund and 
P Vulkan, ‘Have low-paid jobs increased in the Swedish labor market? Defining low pay in the context 
of the Nordic model’ (2024) 45 Economic and Industrial Democracy 1090; A Ilsøe, ‘From living wage 
to living hours–the Nordic version of the working poor’ (2016) 26 Labour & Industry: A Journal of the 
Social and Economic Relations of Work 40. 

55 On the erosion of European trade union solidarity and ETUC cohesion over the Directive, see K 
Lovén Seldén, ‘Challenges posed by the EU minimum wage initiative to the ETUC and European trade 
union cooperation’ (2020) 26 Transfer: European Review of Labour and Research 325; A Iossa, ‘All 
Quiet on the Northern Front – The EU Directive on Adequate Minimum Wages as Seen from Sweden’ 
(2025) Dispatches digitalcommons.osgoode.yorku.ca. 
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the Court, will require political investment that the legal conflict has made more, not 
less, difficult to mobilise. 

5.3. The constitutional asymmetry: austerity, conditionality, and selective review 

Any honest assessment of C-19/23 must confront the elephant in the room: the 
Court’s historical treatment of austerity measures that directly and coercively inter-
fered with national wage sovereignty. The Troika conditionality programmes of 
2010–2015 required States receiving financial assistance to reduce statutory mini-
mum wages, suspend indexation mechanisms, and structurally dismantle collective 
bargaining systems.56 These were binding conditions for the disbursement of loans. 
The interference with national wage autonomy was far more direct, far more coer-
cive, and far more socially damaging than anything contemplated by the Adequate 
Minimum Wages Directive. 

The Court’s response to that interference was systematically deferential. It either 
held that the memoranda, though negotiated and supervised by EU institutions, fell 
outside the scope of EU law as instruments of international public law, thus escaping 
review for compatibility with Article 153(5) and the social rights of the Charter, or 
it upheld the contested measures as serving a legitimate general interest objective.57 
The constitutional shield of the pay exclusion, which today prevents the Union from 
prescribing that States must take purchasing power into account when setting their 
minimum wages, was simply not deployed when the same Union’s institutions were 
requiring those wages to be cut. 

This asymmetry is constitutionally indefensible, and it has not been adequately 
theorised.58 It produces a normative hierarchy in which the economic and financial 
architecture of the Union is effectively insulated from the social rights constraints 
that the Treaties nominally impose, while the Union’s capacity to act constructively 
in the social sphere is hemmed in by a formalism that treats methodological criteria 
for adequacy assessment as equivalent to directly setting wage levels. The Directive, 
considered procedural, facilitative, non-prescriptive as to outcomes, was subjected 
to a searching constitutional examination that the Troika’s substantive wage-cutting 

 
56 On the Troika conditionality programmes and their direct interference with wage-setting at na-

tional level, see S Deakin and A Koukiadaki, ‘The Sovereign Debt Crisis and the Evolution of Labour 
Law in Europe’ in N Countouris and M Freedland (eds), Resocialising Europe in a Time of Crisis 
(Cambridge University Press 2013) 163; Koukiadaki (n 12). 

57 I Staudinger, ‘The Court of Justice's Self-restraint of Reviewing Financial Assistance Condi-
tionality in the Chrysostomides Case’ (2021) 6 European Papers 177; Case C-258/14 Eugenia Florescu 
and Others v Casa Judeţeană de Pensii Sibiu and Others, EU:C:2017:448, paras 53–56 (the Court 
upheld Romanian austerity measures on wages as pursuing a legitimate general interest objective); Case 
T-289/13 Chrysostomides and Others v Council and Others, EU:T:2018:589. 

58 On the structural asymmetry between the Court's treatment of austerity measures and social 
legislation, see K Tuori and K Tuori, The Eurozone Crisis: A Constitutional Analysis (Cambridge Uni-
versity Press 2014), 179–205. 
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programmes never faced. One does not need to be a committed Eurosceptic to find 
this pattern constitutionally troubling. 

6. Conclusions: social constitutionalism at a crossroads 

Judgment C-19/23 is a constitutionally competent ruling. The Court navigates a gen-
uinely difficult Treaty landscape with formal precision, produces a workable demar-
cation between permitted procedural facilitation and prohibited substantive interfer-
ence, and avoids the institutional crisis that a wholesale annulment of the Directive 
would have caused. Its contribution to the interpretation of Article 153 TFEU, par-
ticularly its rejection of a maximalist reading of the pay exclusion and its affirmation 
at paragraphs 71–72 that remuneration is an integral part of working conditions, will 
prove useful for future EU social legislation seeking to occupy the available consti-
tutional space. 

The judgment’s contribution also extends to the legal basis methodology. At par-
agraphs 56–62, the Court confirms that Articles 153(1)(b) and (f) TFEU together 
constitute a meaningful competence base for measures promoting adequate mini-
mum wages. This confirmation forecloses the argument, advanced by the Advocate 
General in more expansive terms, that the entirety of minimum wage legislation falls 
outside the Union’s reach. The Court draws a usable map of the available constitu-
tional territory, even if it then draws its boundaries narrower than a rights-sensitive 
approach would have required. That map will guide both the Commission’s next 
legislative steps in the social field and the interpretive choices of national courts 
applying the surviving provisions of the Directive. 

But a constitutionally competent ruling is not necessarily a constitutionally am-
bitious one. And it is ambition, of a disciplined, rights-grounded kind, that the mo-
ment demanded.59 When fundamental rights are at stake, rulings like the one in case, 
deeply inspired by a minimalistic approach,60 risk looking conservative, or at the 
very least producing conservative effects. 

A Union navigating geopolitical fracture, democratic erosion, and widening in-
equality cannot afford a constitutional jurisprudence that treats fundamental social 
rights as aspirational declarations, that confines the concept of ‘adequacy’ to an 
empty signifier whose content States may determine arbitrarily, and that annuls the 

 
59 See S Giubboni (ed.) Social Rights and Market Freedom in the European Constitution. A Labour 

Law Perspective (Cambridge University Press 2009). 
60 On judicial minimalism, see inter alia J Zglinski, Europe’s Passive Virtues: Deference to Na-

tional Authorities in EU Free Movement Law (Oxford University Press 2020); S Sankari, ‘Constitu-
tional Pluralism and Judicial Adjudication: On Legal Reasoning, Minimalism and Silence by the Court 
of Justice’ in Research Handbook on Legal Pluralism and EU Law (Edward Elgar Publishing 2018) 
309; D Sarmiento, ‘The reform of the General Court: An exercise in minimalist (but radical) institu-
tional reform’ (2017) 19 Cambridge Yearbook of European Legal Studies 236; L Pech, ‘Between judi-
cial minimalism and avoidance: the Court of Justice’s sidestepping of fundamental constitutional issues 
in Römer and Dominguez’ (2012) 49 Common Market Law Review 1841.  



1016 Vincenzo Pietrogiovanni 

only provision protecting workers against nominal wage reduction through auto-
matic mechanisms, while remaining silent on a decade of coercive interference with 
national wage sovereignty under Troika conditionality. 

The limitations of the judgment also carry implications for the Union’s legisla-
tive strategy going forward. If the Union cannot define common criteria for assessing 
minimum wage adequacy, because that constitutes ‘direct interference’ with pay, the 
Directive’s monitoring and reporting architecture will produce data without produc-
ing standards, annual transparency without annual accountability in any meaningful 
normative sense. The Commission may respond by developing soft guidance, rec-
ommendations, and country-specific assessments that operationalise the indicative 
benchmarks without claiming binding force; or it may seek to develop new legisla-
tive instruments through different Treaty bases, the internal market provisions, the 
horizontal social clause of Article 9 TFEU, or targeted employment policy instru-
ments under Article 147 TFEU. Neither path is without risk, and both will be shaped 
by the constitutional constraints that C-19/23 has now definitively established. 

What the Court might have done, and what remains available for the future, is to 
develop a jurisprudence of social rights that takes seriously the Charter’s standing as 
binding primary law. Article 31(1)’s guarantee of working conditions respecting dig-
nity, Article 27’s information and consultation rights, and Article 28’s collective 
bargaining protection together constitute a constitutional grammar for social rights 
that the Court has so far deployed only fitfully and asymmetrically. A rights-con-
forming interpretation of Article 153(5), one that reads the pay exclusion in the light 
of the Union’s fundamental rights commitments rather than in isolation from them, 
would not have required the Court to fix wages at the European level; it would have 
required it to recognise that procedural criteria for assessing the adequacy of wages 
fall on the permissible side of the Treaty line because they are the minimum condi-
tion for giving the right to fair working conditions any common European content. 

The constitutional grammar for such a development exists. Article 3(3) TEU’s 
social market economy clause – still awaiting activation as a genuine interpretive 
principle rather than decorative treaty language – would support a reading of the 
social competences that treats adequacy as a threshold concept with minimum com-
mon content. The ILO and Council of Europe instruments that the Court routinely 
invokes in other contexts provide the substantive reference points for that concept. 
And the doctrine of rights-conforming interpretation, well established in the Court’s 
own jurisprudence on civil and political rights, offers the methodological pathway 
for integrating these sources into the competence analysis. 

There is, finally, a question of constitutional honesty that the judgment avoids. 
The Union’s institutional actors chose to adopt the Adequate Minimum Wages Di-
rective with the stated aim of ensuring that minimum wages in the EU are adequate 
to provide a decent standard of living. The Court has confirmed that the Union may 
legislate toward that aim but has removed the only provision that would have given 
the shared concept of ‘adequacy’ a common normative content. The result is a legal 
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instrument that formally pursues a goal it is constitutionally forbidden from defining. 
This ruling fails to establish a sustainable constitutional equilibrium on which further 
legislative and judicial activity in the years ahead would be taken on social rights. 

Judgment C-19/23 defers this constitutional reckoning without resolving it. The 
Directive survives in attenuated form, procedurally demanding but substantively tooth-
less on the critical question of what ‘adequate’ means. The Union has been confirmed 
in its power to speak about decent wages and to structure the processes by which States 
discuss them. It has been told, once again, that it cannot guarantee their common sub-
stance. The judgment is, in this sense, a faithful mirror of EU social constitutionalism 
as it currently stands: sophisticated in form, constrained in ambition, and still searching 
for the constitutional vocabulary that would allow the promise of Social Europe to 
match the scale of the social challenge. Whether C-19/23 represents the outer limit of 
that vocabulary, or merely a point on the arc of a jurisprudence still in formation, is the 
question that the Court’s future docket will, in time, answer. 
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